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I.  RIGHTS  AND  DUTIES, 
1.  Personal  Protection. 

§  534. 

Aliens  coming  within  our  territory  are  entitled  to  the  same  protec- 
tion in  their  personal  rights  as  our  own  citizens  and  no  more. 

Butler,  At.  Gen.,  1837,  3  Op.  254. 

See  Wharton,  Ck)nfl.  of  Laws,  2nd  ed.,  §  17  et  seq.  ;*  People  v.  Warren,  11 
N.  Y.  Cr.  R.  433. 

The  principle  of  "  placing  the  foreigner  in  regard  to  all  objects  of 
navigation  and  commerce  upon  a  footing  of  equal  favor  with  the 
native  citizen,"  "  is  altogether  congenial  to  the  spirit  of  our  institu- 
tions, and  the  main  obstacle  to  its  adoption  consists  in  this — that  the 
fairness  of  its  operation  depends  upon  its  being  admitted  univer- 
sally. .  '.  .  The  United  States  have  nevertheless  made  consider- 
able advances  in  their  proposals  to  other  nations  towards  the  general 
establishment  of  this  most  liberal  of  all  principles  of  commercial 
intercourse." 

Mr.  Adams,  Sec.  of  State,  to  Mr.  Anderson,  May  27,  1823,  MS.  Inst.  Min- 
isters, IX.  274,  290. 
See  Jurisdiction,  supra,  §  184. 

"  The  right  of  citizens  of  the  United  States  to  resort  to  and  transact 
affairs  of  business  or  commerce  in  another  countrv,  without  molesta- 
tion  or  disfavor  of  any  kind,  is  set  forth  in  the  general  treaties  of 
amity  and  commerce  which  the  United  States  have  concluded  with 
foreign  nations,  thus  declaring  wliat  this  Government  holds  to  be  a 
necessary  feature  of  the  mutual  intercourse  of  civilized  nations  and 
confirming  the  principles  of  equality,  equity,  and  comity  which  under- 
lie their  relations  to  one  another.     This  right  is  not  created  by 
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treaties ;  it  is  recognized  by  them  as  a  necessity  of  national  existence, 
and  we  apply  the  precept  to  other  countries,  whether  it  be  convention- 
ally declared  or  not,  as  fully  as  we  expect  its  extension  to  us." 

Mr.  Hay,  Sec.  of  State,  to  Mr.  Wilson,  mln.  to  Roumania,  July  17,  1902, 
For.  Rel.  190^2,  910,  MS.  Inst.  Roumania,  I.  548. 

Apcil  14,  1834,  Mr.  McLane,  Secretary  of  State,  transmitted  to 
the  district  attorney  of  the  United  States  at  New  Orleans  a  certificate 
from  the  ministw  of  foreign  affairs  of  the  Republic  of  Central 
America  to  the  effect  that  Bernardo  Conde,  who,  it  was  apprehended, 
was  held  in  bondage  at  New  Orleans,  was  a  free  citizen  of  that  Re- 
public. The  district  attorney  was  instructed  to  endeavor  to  dis- 
cover Conde,  and  if  he  was  found  to  be  held  in  slavery  to  afford  him 
such  professional  and  other  aid  towards  the  recovery  of  his  freedom 
as  circumstances  might  justify,  the  expense,  if  any,  to  be  charged  to 
the  Department  of  State. 

Mr.  McLane,  Sec.  of  State,  to  Mr.  Carleton,  U.  S.  district  attorney,  April 
14,  1834,  26  MS.  Dom.  Let  227. 

A  reference  to  this  case  is  made  in  a  letter  of  the  Secretary  of  State  to 
the  United  States  district  attorney  at  Philadelphia,  January  14,  1835. 
In  this  letter  it  is  stated  that  no  success  had  attended  the  efforts  to 
find  Conde  In  New  Orleans,  and,  as  It  was  understood  that  he  came  to 
the  United  States  with  a  person  who  was  supposed  to  be  in  Philadel- 
phia, it  was  desired  that  inquiry  should  be  made  of  that  person,  if  he 
could  be  found,  as  to  Conde's  whereabouts.  (Mr.  Forsyth,  Sec.  of 
State,  to  Mr.  Gilpin,  U.  S.  dlst  atty.,  Jan.  14,  1835,  27  MS.  Dom.  Let 
181.) 

"  In  the  exercise  of  civil  rights  exclusive  of  political  capacity,  our 
laws  make  no  distinction  between  Guatemalans  and  foreigners." 

Circular  of  the  Guatemalan  ministry  of  foreign  relations.  Sept  13,  1888, 

21,  1804.  For.  Rel.  1804.  317-^331. 
This  circular  refers  to  a  previous  circular  of  June  29,  1886,  enjoining 

upon  the  authorities  of  the  Republic  the  giving  of  telegraphic  notice 

to  the  Government  of  any  dlfflculty  arising  in  regard  to  foreigners. 
For  a  definition  of  the  rights  of  aliens  In  Guatemala,  see  a  decree  of  Feb. 

21,  1894,  For.  Rel.  1894,  217-:^31. 
See  Mr.  Uhl,  Act.  Sec.  of  State,  to  Mr.  Young.  No.  102,  April  27,  1894, 

MS.  Inst.  Cent.  Am.  XX.  271. 
As  to  the  rights  of  foreigners  In  Mexico,  see  Consular  Reports,  1883, 

No.  34,  X.  688  et  seq. 

Referring  to  a  report  that  the  Government  of  Peru  had  declined  to 
allow  certain  American  miners  to  bring  into  the  country  their  rifles 
and  ammunition,  necessary  for  self-defense  in  the  wild  country  they 
intended  to  explore,  the  Department  of  State  said:  "It  would  seem 
that  these  miners  go  to  Peru  to  engage  in  pursuits  tending  to  develop 
the  resources  of  the  country.    Their  occupation  necessarily  carries 
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them  to  a  wild  and  dangerous  country,  a  fact  which  the  Peruvian 
Government  appears  to  admit.  If  under  such  circumstances  Peru 
denies  to  such  immigrants  the  right  of  self-protection,  she  logically 
asserts  and  assumes  the  right  and  the  responsibility  of  their  protec- 
tion. It  seems  pertinent  therefore  to  inquire  what  effective  steps 
Peru  has  taken  or  is  taking  to  protect  these  American  citizens  in  the 
enjoyment  of  their  treaty  and  civil  rights." 

Mr.  Sherman.  Sec.  of  State,  to  Mr.  Neill,  No.  244,  June  15,  1897.  MS. 
Inst.  Peru,  XVIII.  33. 

During  the  war  between  China  and  Japan  proclamations  were 
issued  by  the  Chinese  Government  and  other  special  measures  were 
adopted  by  it  for  the  purpose  of  assuring  protection  to  foreigners. 

For.  Rel.  1804,  127-134.    See,  particularly,  id.  131-133. 

As  to  a  bill  to  provide  for  the  punishment  of  violations  of  the  treaty 
rights  of  aliens,  see  report  of  Mr.  Foraker,  from  the  Com.  on  Foreign 
Relations,  Feb.  14,  1900,  S.  Rep.  392,  56  Cong.  1  sess. 

With  regard  to  a  statement  that  the  Spanish  law  prohibited  the 
landing  of  foreign  negroes  in  Cuba  unless  on  the  deposit  of  a  guar- 
anty of  $1,000  as  to  the  lawfulness  of  their  purpose,  Mr.  Freling- 
huysen,  while  declining  to  join  in  a  general  remonstrance  to  the 
Spanish  Government  in  the  absence  of  the  application  of  the  measure 
to  a  citizen  of  the  United  States,  said  that,  if  it  should  be  so  applied, 
the  United  States  would  "remonstrate  against  it  as  imposing  a  race 
discrimination  not  foreseen  by  treaty  or  recognizable  under  the 
amended  Constitution.  This  Government  always  holds  that  its  citi- 
zens abroad  should  receive  equal  treatment,  without  respect  to  race 
or  creed." 

Mr.  Frelinghuysen,  Sec.  of  State,  to  Mr.  Ilamlln,  min.  to  Spain,  No.  74, 
June  19.  1882,  MS.  Inst.  Spain,  XXIX.  139. 

"  Some  states,  few  in  number  be  it  said,  make  distinction  between 
different  classes  of  citizens  of  the  foreign  state,  denying  to  some 
[e.  g.,  Hebrews]  the  rights  of  innocent  intercourse  and  commerce 
which  by  comity  and  natural  right  are  accorded  to  the  stranger,  and 
doing  this  without  regard  to  the  origin  of  the  persons  adversely 
affected.  .  .  .  This  Government  can  lose  no  opportunity  to  con- 
trovert such  a  distinction,  wherever  it  may  appear.  It  can  admit  no 
such  discrimination  among  its  own  citizens,  and  can  never  assent  that 
a  foreign  state,  of  its  own  volition,  can  apply  a  religious  test  to  debar 
any  American  citizen  from  the  favor  due  to  all." 

Mr.  Hay,  Sec.  of  State,  to  Mr.  Wilson,  mIn.  to  Roumania,  July  17,  1902, 
For.  Rel.  1902,  911,  MS.  Inst  Roumania,  I.  548. 


§  535.]  PROPERTY   RIGHTS.  I 

2.  Pbopebty  Rights. 

§  535. 

"  There  is  no  principle  of  the  law  of  nations  more  firmly  estab-/ 
lished  than  that  which  entitles  the  property  of  strangers  within  the 
jurisdiction  of  a  country  in  friendship  with  their  own  to  the  pro- 
tection of  its  sovereign  by  all  the  efforts  in  his  power.  This  common 
rule  of  intercourse  between  all  civilized  nations  has,  between  the 
United  States  and  Spain,  the  further  and  solemn  sanction  of  an  ex- 
press stipulation  by  treaty.  In  violation  both  of  the  common  usage 
of  nations  and  of  the  express  promise  of  Spain  in  the  treaty,  nearly 
two  hundred  vessels  and  their  cargoes,  belonging  to  citizens  of  the 
United  States,  were  seized,  many  of  them  within  the  territorial 
limits  of  Spain,  and  under  the  cannon  of  her  fortresses,  by  French 
cruisers;  and  all  of  them  were  condemned  within  Spanish  jurisdic- 
tion." 

Mr.  Adams,  Sec.  of  State,  to  Mr.  de  Onis,  Span,  min.,  March  12,  1818, 

Am.  St.  Pap.  For.  Rel.  IV.  468,  470. 
The  treaty  stipulation  referred  to  is  Art  VI.  of  the  treaty  between  the 

United  States  and  Spain  of  Oct.  27,  1795. 
As  to  the  indemnity  ultimately  obtained,  see  Moore,  Int.  Arbitrations, 

V.  4487-4500. 

In  1873,  the  Department  of  State,  in  proposing  a  revision  of  the 
naturalization  treaties  with  the  German  States,  suggested  that  there 
should  be  added  such  a  provision  as  might  be  necessary  under  Ger- 
man laws  to  enable  Germans,  who  had  declared  their  intention  to 
become  citizens  of  the  United  States  but  had  not  yet  become  such, 
to  inherit  real  and  personal  property  in  Germany.  Mr.  Bancroft, 
who  was  then  minister  to  Germany,  replied  that  the  subject  was 
already  "exceedingly  well  regulated  by  the  laws  of  Germany  for 
Germans."  In  support  of  this  he  cited  the  case  of  Klatt,  whose  in- 
heritance was  held  safely  for  him  by  the  Prussian  functionaries, 
who,  when  he  could  not  be  found  and  therefore  could  not  appoint  an 
agent,  offered  to  pay  the  property  over  to  an  official  of  the  United 
States. 

Mr.  Fish,  Sec.  of  State,  to  Mr.  Bancroft,  min.  to  Germany,  April  14,  1873 ; 
Mr.  Bancroft,  min.  to  Germany,  to  Mr.  Fish,  Sec.  of  State,  May  8, 
1873 ;  For.  Rel.  1873,  I.  279,  281,  284,  289. 

Art.  V.  of  the  treaty  between  the  United  States  and  Hayti  of  Nov. 
8, 1864,  was  intended  to  protect  citizens  of  the  United  States  from  any 
discriminations  in  matters  of  trade  to  the  advantage  of  Ilaytian  citi- 
zens. The  Government  of  the  United  States  consequently  cannot 
acquiesce  in  the  application  to  its  citizens  of  a  Haytian  license  law 
or  decree  that  imposes  such  a  discrimination,  and  will  claim  compcn- 
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satiou  for  any  damages  which  may  be  sustained  on  account  of  the 

contribution  required. 

Mr.  Fish,  Sec.  of  State,  to  Mr.  Bassett,  No.  261.  March  13,  1876,  MS.  Inst 
Ilayti,  II.  75. 

r  In  the  case  of  John  DufBeld,  an  American  citizen,  murdered  in  the 
/Argentine  Republic,  July  29,  1877,  who  was  said  to  have  left  some 
I  $12,000  in  money,  the  American  consul  at  Buenos  Ayres  reported  that, 
/unless  the  heirs  presented  their  claims  within  a  year  from  the  de- 
I  cease,  the  money  would  under  the  local  law  be  declared  to  have  be- 
Vf  ome  the  property  of  the  state.     On  this  report,  Mr.  Evarts  instructed 
the  minister  of  the  United  States  at  Buenos  Ayres  to  say  that,  if  the 
power  practically  to  confiscate  the  estate  could  be  exercised  within  so 
brief  a  period,  the  provisions  of  Article  IX.  of  the  treaty  of  1853,  as 
to  the  right  of  the  consuls  "  to  intervene  in  the  possession     ...     of 
the  estate  of  the  deceased,  conformably  with  the  laws  of  the  country, 
for  the  benefit  of  the  creditors  and  legal  heirs,"  must  have  been  agreed 
to  under  a  very  singular  misunderstanding  on  the  part  of  the  United 
States  as  to  the  force  and  scope  of  Argentine  laws,  and  that  any  local 
law,  passed  before  or  after  the  treaty,  which  should  operate  or  be  held 
to  operate  to  sequester  for  the  state  "  with  such  unseemly  haste  "  the 
effects  of  American  citizens  dying  or  murdered   there,  "  must  be 
looked  upon  as  hostile  to  the  true  animus  of  the  provisions  of  Article 
IX.  of  the  treaty  and  to  the  preservation  of  harmonious  relations  be- 
tween the  two  countries." 

Mr.  Evarts,  Sec.  of  State,  to  Mr.  Osboru,  No.  101,  Feb.  4,  1879,  MS.  Inst 
Argentine  Repub.  XVI.  154. 

The  local  authorities  of  the  State  of  New  York  are  vested  with  ex- 
clusive control  over  property  of  decedents  in  that  State,  and  no  func- 
tionary of  the  Government  of  the  United  States  can  properly  inter- 
fere in  any  such  matter.  By  Article  X.  of  the  treaty  between  the 
United  States  and  Russia  of  1832,  Russian  subjects  may  inherit  the 
personal  estate  of  decedents  in  the  United  States  and  may  take  pos- 
^i  session  thereof,  by  themselves  or  by  others;  and,  if  the  heire  are 
absent,  the  property  is  to  be  taken  care  of  till  it  is  claimed  by  them. 
The  function  of  taking  care  of  it  is  not  vested  in  the  Department  of 
State,  but,  judging  by  the  course  generally  pursued  by  the  United 
States  in  such  matters,  the  most  proper  and  effective  course  with  re- 
gard to  property  in  New  York  claimed  by  Russian  heirs  would  seem 
to  be  for  the  Russian  Government  to  instruct  its  consul-general  at 
New  York  in  regard  to  the  matter.  There  is  no  officer  of  the  Depart- 
ment of  State  at  New  York  who  could  be  required  to  attend  to  it,  and 
no  other  person  of  whom  it  would  be  expedient  to  ask  such  a  favor. 

Mr.  Evarts,  Sec.  of  State,  to  Mr.  Boker,  min.  to  Russia,  No.  109,  Nov.  9, 
1877,  MS.  Inst.  Russia,  XVI.  37. 
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Alienage  does  not  impair  one's  property  in  a  trade-mark,  and  may 
give  him  a  personal  right  to  sue  in  the  circuit  court  for  an  infringe- 
ment. 

La  Croix  v.  May,  15  Fed.  Rep.  23C. 

See  Wharton's  Confl.  of  Laws,  2nd  ed.,  §  17  et  seq. 

3.  Judicial  Remedies. 

§  536. 

The  policy  of  the  United  States  in  all  cases  of  complaints  made  by 
foreigners  is  to  extend  to  them  the  same  means  of  redress  as  is  en- 
joyed by  our  own  citizens. 

Cushlng,  At.  Gen.,  1855,  7  Op.  229. 

See  Wharton.  Confl.  of  Laws,  §  17  et  seq. 

In  the  courts  of  the  United  States  alien  friends  are  entitled  to  claim 

the  same  protection  of  their  rights  as  citizens. 

Taylor  v.  Carpenter,  3  Story,  458. 

EspeciaHy  will  such  protection  be  extended  In  case  of  fraud.     (Rush,  At 

Gen.,  181G,  1  Op.  192.) 
See,  as  to  the  removal  of  causes  to  the  circuit  court,  under  the  act  of  Aug. 

13,  1888,  New  Orleans,  Ft.  J.  &  G.  I.  R.  Co.  v.  Rabasse,  10  So.  708. 
See,  also,  State  v.  Chue  Fan,  42  Fed  Rep.  805. 

A  nonresident  British  subject  may  maintain  an  action  for  libel 
against  the  proprietors  of  a  newspaper  in  the  city  of  New  York. 
Crashley  v.  Press  Pub.  Co.  (1904),  179  N.  Y.  27,  71  N.  E.  258. 

The  right  of  aliens  in  the  United  States  to  sue  in  the  Federal  courts 
is  not  affected  by  the  fact  that  they  reside  here. 
Breedlove  v,  Nicolet,  7  Pet  413. 

The  United  States  is  not  responsible  for  the  acts  of  private  tres- 
passers; they  must  be  punished  in  the  tribunals  established  by  law,  or 
be  prosecuted  for  the  recovery  or  value  of  the  goods,  either  in  the 
State  or  Federal  courts. 

Nelson,  At,  Gen.,  1844,  4  Op.  332,  holding  that  an  invasion  of  a  custom- 
house in  Texas  by  citizens  of  Arkansas,  and  the  violent  abstraction 
therefrom  of  property,  under  a  claim  of  title,  constituted  no  ground 
of  claim  against  the  United  States. 

"While  the  Government  will  always  regret  that  any  citizens  of  the 
United  States  abroad  should  misbehave,  and  especially  be  charged 
with  crime,  the  Government  to  which  they  owe  allegiance  is  not  held 
legally  accountable  therefor.  The  aggressors,  however,  may  be  prose- 
cuted for  damages  in  the  courts,  and  made  answerable  to  the  extent  of 
their  means." 

Mr.  Fish,  Sec.  of  State,  to  Mr.  Mariscal,  Mex.  minister,  Jan.  3,  1874,  MS. 
Notes  to  Mexico,  VIII.  9. 
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By  Art.  XI.  of  the  treaty  of  peace  between  the  United  States  and 
Spain  of  December  10,  1898,  the  United  States  was  obliged  to  see 
that  Spaniards  in  Cuba  had  the  same  rights  of  appearance  and  of 
procedure  in  Cuban  courts  as  citizens  of  Cuba ;  but  this  did  not  ren- 
der it  unlawful  to  allow  them  as  aliens  more  liberal  modes  of  appear- 
ance or  of  procedure  than  could  be  claimed  by  citizens  of  the  country. 

Griggs,  At.  Gen.,  April  26,  1900,  23  Op.  93. 

The  right  to  a  jury  de  mediatate^  allowed  in  England  to  aliens,  is 
one  to  be  determined  by  the  laws  there;  and  if,  by  the  laws  of 
England,  a  native-born  subject  can  never  throw  off  his  allegiance,  it 
is  not  a  violation  of  public  law  for  the  English  courts  to  refuse  this 
right  to  such  a  person,  though  he  has  been  naturalized  in  the  United 
States. 

Stanbery,  At.  Gen.,  1867,  12  Op.  319. 

Alienage  of  a  defendant  is  not  to  be  presumed  from  the  mere  fact 
that  he  is  the  consul  in  this  country  of  a  foreign  Government. 

B5rs  1?.  Preston,  111  U.  S.  252. 

By  Art.  VI.  of  the  treaty  between  the  United  States  and  Hayti  of 
Nov.  3, 1864,  the  citizens  of  the  one  country  are  guaranteed  free  access 
to  the  tribunals  of  justice  of  the  other  on  the  same  terms  as  natives. 

By  Art.  IX.  of  the  same  treaty  the  right  is  secured  to  the  citizens 
of  each  contracting  party  within  the  jurisdiction  of  the  other  "  to  dis- 
pose of  their  personal  property  by  sale,  donation,  testament,  or  other- 
wise." 

It  was  maintained  by  the  United  States,  and  was  afterwards  de- 
termined by  arbitration,  that  by  these  stipulations  a  citizen  of  the 
United  States  was  entitled  to  damages  for  the  denial  to  him  by  the 
Haytian.courts  of  the  right,  which  belonged  to  a  Haytian  citizen,  to 
release  himself  from  imprisonment  for  debt  by  an  assignment  for  the 
benefit  pi  his  creditors. 

Case  of  Van  Bokkelen,  Moore,  Int  Arbitrations,  II.  1807-1853. 

In  1883  the  United  States  declined  to  consider  favorably  a  proposal 
for  a  conventional  provision  that  indigent  Italians  should  have  gra- 
tuitous defence  in  criminal  and  civil  proceedings  in  America  in  the 
same  manner  as  indigent  aliens  in  Italy.  The  proposal  was  declined 
on  the  ground  that  provision  was  already  made  by  State  laws — cer- 
tainly in  some  of  the  States — for  suits  by  aliens  as  well  as  by  citizens 
in  forma  pauperis^  and  that  is  was  not  competent  for  the  Federal 
Government  to  impose  an  obligation  of  that  nature  on  the  several 
States  by  treaty  stipulation. 

Mr.  Frelinghuysen,  Sec.  of  State,  to  Marquis  Dalla  VaUe,  March  9,  1883, 
MS.  Notes  to  Italy,  VIII.  27. 
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"  Mr.  Coleman's  very  full  and  interesting  dispatch  No.  504,  of  the 
16th  ultimo  [For.  Rel.  1887,  399],  relative  to  the  right  of  American 
citizens  to  litigate  in  forma  pauperis  in  Germany  and  of  American 
plaintiffs  in  general  to  sue  in  Germany  without  furnishing  security 
for  costs,  has  been  read  with  satisfaction. 

"  The  question  whether  a  foreigner  can  sue  in  the  United  States  in 
forma  pauperis^  and  thus  be  relieved  from  giving  security  for  costs, 
can  be  answered  by  the  Department  generally  in  the  aflSrmative,  with- 
out applying  to  the  several  States  for  information.  The  right  was 
given  under  certain  limitations  to  all  poor  persons  by  11  Hen.  VII. 
c.  12,  and  23  Hen.  VIII.  c.  15 ;  statutes  which  our  colonists  brought 
with  them  as  part  of  the  common  law,  when  not  expressly  re-enacted. 
It  may  be  safely  asserted  that  there  is  no  State  in  which  the  right  does 
not  exist,  and  in  which  it  is  not  granted  to  foreigners.  (See  Whar. 
Conf.  of  Laws,  817.) 

"  In  the  Federal  admiralty  courts  any  person  whatsoever  on  proof 
of  disability  can  be  relieved  from  giving  security  for  costs.  (Wheat- 
ley  V.  Hotchkiss,  1  Sprague,  225;  Collins  v.  Hathaway,  01c.  176.) 

"  It  is  true  that  the  general  practice  is  to  require  from  aliens  se- 
curity for  costs.  But  this  is  at  the  discretion  of  the  court,  and  is 
exercised  in  meritorious  cases  in  subordination  to  the  above  principle." 

Mr.  Bayard,  Sec.  of  State,  to  Mr.  Pendleton,  min.  to  Germany,  No.  254, 
Oct  15,  1887,  For.  Rel.  1887,  401. 

**  It  is  hardly  necessary  to  say  that  the  question  of  how  far  Germans  can 
sue  in  forma  pauperis  is  determined  by  the  lex  fori,  which,  under  our 
Constitution,  it  is  not  within  the  province  of  the  Federal  Government 
to  settle  by  any  general  law."  (Air.  Bayard  to  Mr.  Pendleton,  No. 
249,  Aug.  30,  1887,  For.  Rel.  1888,  I.  19.) 

As  to  the  provisions  made  in  Austria-Hungary,  by  law  and  also  by  treaty, 
for  suits  in  forma  pauperis,  and  the  enjoyment  of  the  privilege  by 
aliens  on  condition  of  reciprocity,  see  For.  Rel.  1888,  I.  20  et  seq. 

4.  Submission  to  the  Laws. 
§  537. 

Foreign  officers,  not  diplomatic  agents,  are  not  privileged  from 
arrest  or  suit  in  the  United  States. 

Bradford,  At.  Gen.,  1794,  1  Op.  49. 

If  a  foreigner  have  a  defense  under  a  treaty,  he  must  plead  it,  like 
any  other  defense,  in  the  usual  course  of  judicial  proceedings,  and  un- 
til the  regular  course  of  such  proceedings  shall  have  failed  to  do 
justice  to  him  there  can  be  no  just  ground  of  complaint  to  the 
i*resident. 

Bradford,  At  Gen.,  1794,  1  Op.  49. 
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The  judicial  power  of  a  nation  extends  to  every  person  and  every 
thing  in  its  territory,  excepting  only  such  foreigners  as  enjoy  the  right 
of  extraterritoriality,  and  who,  consequently,  are  not  looked  upon  as 
temporary  subjects. of  the  state. 

Lee,  At  Gen.,  1799,  1  Op.  87. 

The  estates  of  foreigners  dying  in  the  United  States  are  settled  by 
the  local  authorities.  The  consul  of  the  decedent's  country  can  inter- 
vene of  right  only  by  way  of  surveillance,  and  without  jurisdiction. 

Gushing.  At.  Gen..  1856.  8  Op.  98. 

Aliens  domiciled  in  the  United  States  owe  to  the  Government  a 
local  and  temporary  allegiance,  which  continues  during  the  period  of 
their  residence,  and  for  the  violation  of  which  they  may  become  liable 
to  prosecution  for  treason,  just  as  a  citizen. 

Cariisle  v.  United  States,  1(5  Wall.  147. 

Cotton  owned  by  a  British  subject,  although  he  never  came  to  this 
country,  was,  if  found  during  the  rebellion  within  the  Confederate 
territory,  a  legitimate  subject  of  capture  by  the  forces  of  the  United 
States,  and  the  title  thereto  was  transferred  to  the  Government  as 
soon  as  the  property  was  reduced  to  firm  possession. 

Young  i\  United  States,  97  U.  S.  39. 

Aliens  residing  in  the  United  States  are  as  much  responsible  for 
breach  of  neutrality  laws  as  are  citizens;  aliens  while  within  our  juris- 
diction and  enjoying  the  protection  of  the  laws,  being  bound  to  obedi- 
ence to  them,  and  to  avoid  disturbances  of  our  peace  within,  or  acts 
which  would  compromit  it  without,  equally  as  citizens  are. 

Mr,  Jefferson,  Sec.  of  State,  to  Mr.  Genet,  June  5,  1793,  Am.  State  Pap. 
For.  Rel.  I.  350 ;  1  Walt^s  St.  Pap.  2nd  ed.  80. 

"Aliens  in  general,  being  within  our  limits  and  jurisdiction,  are 
bound  to  respect  our  laws,  and  can  not  exact  any  other  mode  of  pro- 
mulgation than  that  which  is  marked  out  for  the  information  of  our . 
own  citizens." 

Mr.  Randolph,  Sec.  of  State,  to  Mr.  Hammond,  Brit,  niin.,  April  13,  1795, 
8  MS.  Dom.  Let.  125. 

"This  morning  the  Aurora  presented  to  the  puhllc  the  inclosed  notifica- 
tion from  Mr.  Adet  to  all  faithful  French  citizens  to  wear  the  tri- 
coloured  cockade.  It  is  recollected  that  the  newspapers  lately  an- 
nounced the  permission,  by  the  King  of  Prussia,  to  French  citizens, 
not  become  his  subjects,  but  resident  in  his  dominions,  to  wear  their 
national  cocltade.  Probably  the  measure  may  be  a  general  one,  pur- 
suant to  the  orders  of  the  Directory ;  and  a  passage  in  the  notifica- 
tion authorizes  this  idea."  (Mr.  Piclcering,  Sec.  of  State,  to  Mr.  C.  C. 
Plnckney,  Nov.  5,   1796,  MS.  Inst  U.  States  Ministers,  III.  288.) 
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"The  authority  which  every  sovereign  has  over  the  conduct  of 
aliens  within  his  territorial  jurisdiction,  makes  him  responsible  to 
others  for  their  conduct,  as  much,  and  for  the  same  reason,  as  he  is 
responsible  for  the  conduct  of  permanent  citizens  or  subjects." 

Mr.  Madison,  Sec.  of  State,  to  Mr.  Charles  PInekney,  Oct  25,  1802,  Am. 
St.  Pap.  For.  Rel.  II.  478. 

See,  also,  same  to  same,  Feb.  6,  1804,  Am.  St.  Pap.  For.  Rel.  II.  615 ;  and 
Mr.  Madison  to  Mr.  Monroe,  Oct.  26,  1804,  id.  631,  632. 

This  corresi)ondence  related  to  the  question  of  Spain's  liability  for  con- 
demnations of  prizes  by  French  consuls  within  Spanish  jurisdiction. 
See  Moore,  Int.  Arbitrations,  V.  4487-4500,  where  an  account  is  given 
of  the  Indemnity  obtained  by  the  United  States  under  Art  IX.  of  the 
treaty  of  1819,  In  these  and  other  cases. 

In  connection  with  the  foregoing  extract.  Dr.  Wharton,  in  his  Interna- 
tional Law  Digest,  makes  the  following  conunent :  "A  sovereign  who 
directs  a  subject  to  enter  a  foreign  state  and  there  inflict  injuries  is 
liable  to  such  foreign  state  for  the  injuries.  But  there  is  no  liability 
for  offenses  not  so  directed."     (II.  506.) 

"  Every  foreigner  born,  residing  in  a  country,  owes  to  that  country 
allegiance  and  obedience  to  its  laws  as  long  as  he  remains  in  it,  as  a 
duty  imposed  upon  him  by  the  mere  fact  of  his  residence,  and  the 
temporary  protection  which  he  enjoys,  and  is  as  much  bound  to  obey 
its  laws  as  native  subjects  or  citizens.  This  is  the  universal  under- 
standing in  all  civilized  states,  and  nowhere  a  more  established  doc- 
trine than  in  this  country." 

Mr.  Webster,  Sec,  of  State,  report  to  the  President,  Dec.  23,  1851,  6 
Webster's  Works,  521,  526.  This  report  (Thrasher's  case)  is  not  on 
record  in  the  Department  of  State. 

"  If  a  native-bom  citizen  of  the  United  States  goes  into  a  foreign 
country  and  subjects  himself  to  a  prosecution  for  an  offense  against 
the  laws  of  that  country,  this  Government  cannot  interfere  with  the 
proceedings,  nor  can  it  claim  any  right  to  revise  or  correct  the  errors 
of  such  proceedings,  unless  there  has  been  a  willful  denial  of  justice, 
or  the  tribunals  have  been  corruptly  used  as  instruments  for  perpe- 
trating  wrong  or  outrage. 

"  This  Government  is  in  the  daily  practice  of  trying  and  punishing 
the  subjects  of  other  states  for  offenses  committed  here.  Those  statas 
have  no  right  nor  would  they  be  allowed  to  interfere  with  our  pro- 
ceedings against  their  subjects,  upon  any  other  ground  than  a  willful 
denial  of  justice,  or  a  corrupt  perversion  of  judicial  proceedings  for 
the  purpose  of  wrong  or  oppression. 

"  Koszta,  it  will  be  recollected,  did  not  return  to  Austria  or  any  of 
its  dominions,  but  its  officers  attempted  to  seize  him  in  a  foreign 
country  without  any  right  to  do  so.  Had  Koszta  been  within  the 
jurisdiction  of  Austria  when  he  was  seized,  the  whole  character  of 
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the  case  would  have  been  changed,  and  the  forcible  taking  of  him 
from  the  legal  custody  of  Austrian  officers  could  not  have  been  de- 
fended on  any  principle  of  municipal  or  international  law. 

"  The  doctrine  laid  down  in  the  Koszta  case  is  regarded  by  this 
Government  to  be  sound,  and  will  be  maintained  whenever  an  occa- 
sion for  asserting  it  shall  arise." 

Mr.  Marcy,  Sec.  of  State,  to  Baron  de  Kalb,  July  20,  1855,  44  MS.  Dom. 

Let  212. 
As  to  Koszta'8  case  see  supra,  §§  490,  491. 

If  an  alien,  on  going  into  a  country,  sees  that  the  former  govern- 
ment has  been  expelled  or  overturned  by  revolution  and  a  new  one 
set  up  in  its  place,  he  must  submit  to  the  authority  thus  established. 
"  Nay,  he  has  no  choice ;  the  government  de  facto  will  compel  his 
obedience.  .  .  .  Besides,  if  he  resists  the  authority  of  the  party 
in  possession-  on  the  ground  that  another  has  the  right  of  possession, 
he  departs  from  his  neutrality,  and  so  violates  the  duty  he  owes  to 
both  the  belligerents  as  well  as  to  the  laws  of  his  own  country.'' 

Mr.  Cass,  Sec.  of  State,  to  Mr.  Clay,  min.  to  Peru,  Nov.  26,  1858,  MS. 

Inst  Peru,  XV.  243. 
This  instruction  is  quoted  more  fully,  supra,  §  64. 

"  Every  independent  state  has  the  right  to  regulate  its  internal  con- 
cerns in  its  own  way,  taking  care  to  avoid  giving  just  cause  of  offense 
to  other  nations.  In  almost  all  the  European  states  there  are  police 
and  administrative  powers  exercised  by  the  governments,  which  en- 
able them  to  exert  a  very  arbitrary  authority  over  residents,  whether 
natives  or  foreigners.  When  our  citizens  enter  those  countries,  they 
enter  them  subject  to  the  operation  of  the  laws,  however  arbitrary 
these  may  be,  and  responsible  for  any  violation  of  them.  Our  treaty 
with  Prussia  recognizes  this  obligation,  and  provides  that  the  inhabi- 
tants of  each  of  the  said  countries  shall  be  at  liberty  to  reside  in  the 
territories  of  the  other  party,  and  shall  enjoy  the  same  security  and 
protection  as  natives,  '  on  condition  of  their  submitting  to  the  laws 
and  ordinances  there  prevailing.'  " 

Mr.  Cass,  Sec.  of  State,  to  Mr.  Wright,  Dec.  10,  1858,  S.  Ex.  Doc.  38,  36 
Cong.  1  sess.  116,  117,  where  the  full  text  of  the  instruction  is  given. 

"Arrests,  of  strangers  especially,  on  mesne  process,  are  more  or  less 
oppressive  in  appearance;  but  if  they  are  sanctioned  by  the  local  law, 
it  must  be  presumed  that  they  are  deemed  necessary  for  the  ends  of 
justice,  if  regularly  made.  If  they  are  made  for  malicious  purposes, 
the  law  usually  provides  a  remedy." 

Mr.  Seward,  Sec.  of  State,  to  Mr.  Culver,  Dec.  2,  1964,  MS.  Inst  Venez. 
I.  318. 
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"  The  general  principle  is  supposed  to  be  clear  that  a  foreigner  who 
of  his  own  accord  settles  in  a  country,  accepts  the  condition  and  lia- 
bilities, in  peace  and  in  war,  of  a  native  of  that  country. 

"  No  government  can  be  expected  to  relinquish  its  right  of  jurisdic- 
tion over  all  such  persons  within  its  territory,  unless  that  relinquish- 
ment shall  have  been  made  by  special  compact,  such  as  the  treaties 
between  Christian  states  and  those  professing  the  Mahomedan  and 

other  religions." 

Mr.  Seward,  Sec.  of  State,  to  Mr.  Burton,  No.  155,  Sept.  27,  1866,  MS.  Inst 

Colombia,  XVI.  200. 
See  also  Mr.  Seward  to  Mr.  Crosby,  July  20,  1863,  MS.  Inst  Am.  States, 

XVI.  343. 
As  to  tbe  privilege  of  extraterritoriality  in  Oriental  countries,  see  supra, 

§  269  et  seq. 

"  That  the  fact  of  American  citizenship  could,  of  itself,  operate  to 
exempt  anyone  from  the  penalties  of  a  law  which  he  had  violated,  is, 
of  course,  an  untenable  proposition.  Conversely,  however,  the  propo- 
sition that  a  retroactive  law,  suspending  at  will  the  simplest  opera- 
tions of  justice,  could  be  applied  without  question  to  an  American 
citizen,  is  one  to  which  this  government  would  not  give  anticipatory 
assent." 

Mr.  Blaine,  See.  of  State,  to  Mr.  Lowell,  min.  to  Gr.  Brit,  May  26,  1881, 
For.  Rel.  1881,  530. 

"  Every  person  who  voluntarily  brings  himself  within  the  jurisdic- 
tion of  the  country,  whether  permanently  or  temporarily,  is  subject 
to  the  operation  of  its  laws,  whether  he  be  a  citizen  or  a  mere  resi- 
dent, so  long  as,  in  the  case  of  the  alien  resident,  no  treaty  stipulation 
or  principle  of  international  law  is  contravened." 

Mr.  Blaine,  Sec.  of  State,  to  Mr.  O'Connor,  Nov.  25.  1881,  139  MS.  Dom. 
Let  663.  See  also  Mr.  Blaine,  Sec.  of  State,  to  Mr.  Piatti,  Dec.  6, 
1881,  140  MS.  Dom.  Let  86. 

"  You  are  doubtless  perfectly  familiar  with  the  principles  of  law 
governing  all  civilized  nations  which  subject  either  an  alien  or  a  citi- 
zen to  the  operation  of  the  laws  of  the  country  wherein  he  is  sojourn- 
ing. If  an  alien,  while  within  the  United  States,  violates  a  law  here 
in  force,  he  is  liable  to  arrest  and  punishment  according  to  the  local 
practice,  and  because  of  his  foreign  citizenship  he  has  no  privileges 
or  immunities  other  than  those  enjoyed  by  a  citizen  of  this  Republic. 
So  a  citizen  of  the  United  States,  having  here  committed  an  offense 
criminal  under  our  statutes,  is  subject,  whenever  he  shall  come  within 
the  jurisdiction  of  the  proper  court,  to  the  prescribed  penalty,  not- 
withstanding any  after-acquired  citizenship  abroad." 

Mr.  Freyllnghuysen,  Sec.  of  State,  to  Mr.  O'Reilly,  Dec.  10,  1884,  153  MS. 
Dom.  Let  394. 
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With  reference  to  a  complaint  that  the  govemoivgeneral  of  Cuba 
had  issued  a  decree  suspending  civil  proceedings  before  the  courts 
during  one  year,  so  that  a  mortgage  could  not  be  foreclosed,  the  De- 
partment of  State  said  : 

"  The  stay  of  civil  proceedings  in  courts  is  not  unprecedented  in 
the  history  of  this  and  foreign  countries.  Whether  such  suspension 
of  civil  proceedings  in  the  courts  of  Cuba  is  lawful  or  unlawful  can 
not  be  determined  upon  the  facts  now  before  the  Department.  When 
all  the  facts  and  circumstances  are  known,  the  Department  will  take 
such  action,  if  any,  as  the  conditions  warrant  in  behalf  of  citizens  of 
the  United  States  whose  interests  may  be  affected.  Our  citizens  have 
no  greater  rights  in  the  Cuban  courts  than  Spanish  subjects  (see 
Article  XX.  of  the  treaty  of  1795  with  Spain,  copy  of  which  is  en- 
closed)." 

Mr.  Olney,  Sec.  o^  State,  to  Mr.  Lange,  June  2,  189G,  210  MS.  Dom.  Let 
452. 

It  is  within  the  prerogative  of  each  sovereign  to  punish  political 

offenses  in  his  country  by  aliens,  whether  such  offenses 

PoUtieal  ofllBiiies.  i-.>  •   i      x       x  1.1-     x*  'x* 

are  seditious  or  violent  acts  or  publications  inciting 
thereto. 

Mr.  Bayard,  Seo.  of  State,  to  Mr.  Jackson,  Aug.  5,  1885,  MS.  Inst, 
Mex.  XXI.  355.  See  Mr.  Bayard,  Sec.  of  State,  to  Mr.  Carasco,  June 
16,  1885,  15G  MS.  Dom.  Let.  11. 

In  this  relation  Wharton,  in  bis  lut  Law  Digest,  II.  509,  says:  "Sir  R. 
Phlllimore  (445),  differing  in  this  respect  from  Ileffter  (§58),  holds 
that,  *  as  a  general  proposition,  a  man  can  have  only  one  alle- 
giance.' But  I  must  agree  with  Ilefifter  in  holding  that  a  mere  resi- 
dent in  a  state  owes,  for  the  time  being,  allegiance  to  such  state,  and 
may  be  guilty  of  treason  to  such  state  if,  as  a  private  person,  he 
wages  war  against  it,  or  renders  comfort  to  its  enemies.  Cobbett,  for 
instance,  when  in  the  United  States,  was  never  naturalissed,  nor  did 
he  ever  restrain  himself  from  declaring  that  he  was  and  meant  to 
continue  to  be  a  British  subjecrt:  yet  no  one  would  have  pretended 
that  Cobbett,  while  residing  in  the  ITnited  States,  was  not  liable  to 
be  indicted  for  all  oflFenses,  political  or  otherwise,  made  indictable  in 
the  place  of  his  residence.  The  same  position  has  been,  as  we  have 
seen,  taken  by  the  British  Government  in  resi)ect  to  citizens  of  the 
United  States  who,  when  residing  in  Ireland,  have  been  engaged  in 
conspiracies  against  the  British  Government.  The  question,  how- 
ever, may  be  merely  of  the  meaning  of  words,  since  Sir  U.  Phllli- 
more, In  the  next  page  to  that  from  which  the  above  passage  Is  cited, 
says :  *A11  strangers  connuorant  in  a  land  owe  ol)edIence,  as  subjects 
for  the  time  l)eing.  to  tlie  laws  of  it.'  That  the  home  sovereign  has 
allegiance  due  him  from  such  persons  Is  maintained  by  all  civilized 
states,  there  being  no  such  state  which  does  not  maintain  Its  right 
to  levy  taxes  on  such  persons,  and  to  hold  them  resi)onsible  for  all 
offenses  committcHl  by  them  against  Its  sovereignty.  (Whart.  Crlm. 
Law  (8th  ed.),  §§  200  ff.  2S1  ;  riilll.  4.^)5;  Van  Wyck,  De  delictls 
extra  regni  territ.  commiss.,  Utrecht,  1839.)'* 
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"An  interesting  question  arises  when  a  foreigner  is  indicted  for  a 
political  offense  which  he  is  required  to  commit  by  his  own  sovereign. 
In  suoh  a  case  the  command  of  the  foreign  sovereign  is  no  defense. 
If  the  defendant,  in  such  a  prosecution,  is  convicted  in  violation  of 
the  law  of  nations,  it  is  the  duty  of  the  executive  to  interfere  with  a 
pardon.  If  this  is  impracticable,  the  question  is  one  for  international 
adjustment.  A  foreigner  cannot  say  that  he  is  not  bound  to  obey  the 
laws  of  the  state  where  he  is  sojourning.  But  if  the  act  for  which  he 
is  convicted  is  one  enjoined  by  his  own  sovereign,  then  that  sovereign 
must  be  held  responsible." 

Wharton,  Int  Law  Digest,  II.  509,  citing  Whart.  Com.  Am.  Law,  §  178; 

Whart  Confl.  of  Laws,  §S  819,  820;   Whart  Crim.  Law  (8th  ed.),  §8 

269,  281 ;  chap,  i.,  Holtzendorflf,  1215 ;  Bonfils,  De  la  competence  des 

tribunaux  frangais  k  I'egard  des  Etrangers,  1865;  Ueber  die  Fehler 

des  Franz.  Civilrechts  beztiglich  der  Fremden. 
As  to  compulsion  by  de  facto  sovereign  as  a  defense,  see  Whart  Crim. 

Law  (8th  ed.),  §§  94.  283,  310;   Ford  v.  Surget,  97  U.  S.  594,  cited  in 

Whart  Com.  Am.  Law,  §  210. 
As  to  conflicts  of  criminal  jurisprudence,  see  Whart  Com.  Am.  Law, 

IS  350  et  seq. 

March  30,  1897,  the  American  minister  at  Seoul  was  directed  to 
communicate  by  a  circular  to  each  and  every  citizen  of  the  United 
States,  whom  he  might  know  or  ascertain  to  be  sojourning  in  Corea, 
'^the  repeatedly  expressed  view  of  the  Government  of  the  United 
States  that  it  behooves  loyal  citizens  of  the  United  States  in  any 
foreign  country  whatsoever,  to  observe  the  same  scrupulous  absten- 
tion from  participating  in  the  domestic  concerns  thereof,  which  is  in- 
ternationally incumbent  upon  his  Government.  They  should  strictly 
refrain  from  any  expression  of  opinion  or  from  giving  advice  con- 
ceming  the  internal  management  of  the  country,  or  from  any  inter- 
meddling  in  its  political  questions.  If  they  do  so,  it  is  at  their  own 
risk  and  peril.  Neither  the  representative  of  this  Government  in 
the  country  of  their  sojourn,  nor  the  Government  of  the  United 
States  itself,  can  approve  of  any  such  action  on  their  part,  and  should 
they  disregard  this  advice  it  may  perhaps  not  be  found  practicable 
to  adequately  protect  them  from  their  own  consequences.  Good 
American  citizens  quitting  their  own  land  and  resorting  to  another, 
can  best  display  their  devotion  to  the  country  of  their  allegiance,  and 
best  justify  a  claim  to  its  continued  and  efficient  protection  while  in 
foreign  parts,  by  confining  themselves  to  their  legitimate  avocations, 
whether  missionary  work  or  teaching  in  schools,  or  attending  the 
sick,  or  other  calling  or  business  for  which  they  resort  to  a  foreign 
country." 

Mr.  Sherman,  So<*.  of  State,  to  Mr.  Sill,  niln.  to  Corea,  No.  170,  Marcli 
30,  1897,  MS.  Inst  Corea,  I.  590. 
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When  New  Orleans  was  governed,  during  the  late  Civil  War,  by 

martial  law,  a  subject  of  a  foreign  power  entering 

*^'      that  port  with  his  vessel  under  the  special  license  of 

the  proclamation,  became  entitled  to  the  same  rights  and  privileges 

accorded  under  the  same  circumstances  to  loyal  citizens  of  the  United 

States.    Restrictions  placed  upon  them  operated  equally  upon  him. 

United  States  v,  Diekelman,  92  U.  S.  520. 
'  See  supra,  §  196. 

A  resident  alien  owes  such  obedience  to  the  laws  of  the  country  in 
which  he  resides,  whether  municipal  or  military,  as  a  citizen.    Where 
one  resident  in  New  Orleans  transmits  money  across  the  lines  to  an 
agent  to  buy  cotton,  no  valid  title  is  acquired. 
Queyrouze's  case,  7  Ct  Cls.  402. 

"  I  notice  that  Major-General  Butler  is  represented  to  have 
required  certain  oaths  from  foreigners  at  New  Orleans.  Though  his 
general  right  pursuant  to  martial  law  to  make  any  exactions  which 
he  may  deem  necessary  for  the  peace  and  safety  of  the  district  under 
his  command  can  not  be  questioned,  the  expediency  of  requiring  oaths 
from  those  who  do  not  owe  a  permanent  allegiance  to  the  Govern- 
ment is  so  doubtful  that  I  am  directed  by  the  President  to  request 
you  to  order  him  to  discontinue  that  practice  for  the  future  and  to 
cancel  any  such  obligations  which  may  have  been  compulsorily 
contracted.  Foreigners  owe  temporary  allegiance  to  the  authorities 
wherever  they  may  reside.  From  this  nothing  but  a  treaty  stipula- 
tion can  absolve  them.  In  general,  however,  it  is  best  to  presume 
that  they  will  observe  this  allegiance.  If,  however,  they  disregard  it, 
the  particular  acts  by  which  this  disregard  may  be  shown  are  liable 
to  punishment  by  the  civil  or,  if  this  should  be  silent  or  inadequate, 
by  martial  law.  It  is  preferable  for  the  maintenance  of  harmonious 
relations  with  foreign  powers  that  misconduct  on  the  part  of  their 
citizens  or  subjects  within  our  jurisdiction  should  not  be  anticipated, 
but  that  its  actual  development  should  be  awaited.  AMien  it  shall 
have  occurred,  is  notorious  in  particular  instances  or  shall  be  suscep- 
tible of  due  proof,  their  Governments  can  not  reasonably  complain 
if  the  guilty  parties  arc  punished  in  proportion  to  their  offense. 
This  Department  having  been  officially  apprised  by  the  British  lega- 
tion here  that  Mr.  Coppell  had  l>een  duly  appointed  acting  British 
consul  at  New  Orleans,  I  will  again  thank  you  to  direct  General 
Butler  to  respect  his  official  acts  accordingly.  It  is  to  be  regretted 
that  the  General  should  have  deemed  it  advisable  to  issue  a  certain 
order,  in  consequence  of  which  that  gentleman  deemed  it  necessary 
formally  to  relinquish  his  consular  functions.  lie  has  lx?en  requested 
through  the  British  legation  here  to  resume  them." 

Mr.  Seward,  Sec.  of  State,  to  Mr.  Stanton,  Sec.  of  War,  June  24,  ISiiZ, 
57  MS.  Dorn,  Let.  389. 
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"  I  have  further  to  state  that  military  commissions  and  courts-niar- 
tial  take  cognizance  of  and  try  complaints  against  all  classes  of  per- 
sons, citizens  of  the  United  States  as  well  as  foreigners,  without  any 
discrimination  on  the  ground  of  their  citizenship  or  want  of  citi- 
zenship, other  than  such  discrimination  as  holds  citizens  to  full 
obligations  of  a  perfect  allegiance  to  the  United  States,  while  all 
the  rights  which  specially  belong  to  domiciled  or  transient  aliens,  as 
such,  under  the  law  of  nations,  are  observed  and  respected." 

Mr.  Seward,  Sec.  of  State,  to  Lord  Lyons,  Brit,  min.,  Apr.  20,  1804,  Dip. 
CJor.  1864,  II.  591,  592. 

This  note  referred  to  previous  correspondence  between  the  Department  of 
State  and  the  British  legation  concerning  a  military  commission 
appointed  to  investigate  the  cases  of  persons  under  arrest  at  Fort 
Lafayette  and  Fort  Warren.  Lord  Lyons  stated  that  if  New  Yoric 
and  Boston  were  under  martial  law,  and  the  ordinary  forms  of  civil 
trial  were  suspended  universally  and  without  exception  or  distinc- 
tion of  persons,  British  subjects  brought  before  the  military  com- 
mission were  "  in  the  same  condition  as  native  citizens,"  and  Her 
Majesty's  Government  might  refrain  from  remonstrance  on  the  sub- 
ject; but  a  more  explicit  statement  was  desired  as  to  "whether 
martial  law  universally  prevails  at  New  York  and  Boston,  and 
whether  it  suspends  for  all  persons  equally,  citizens  as  well  as 
foreigners,  the  right  of  being  tried  before  the  ordinary  civil  tribunal.*' 
(Dip.  Cot,  1864,  II.  591.)  Mr.  Seward,  in  reply  to  this  inquiry, 
enclosed  a  copy  of  the  President's  proclamation  of  September  15, 
1863,  and  stated  further  **that  military  commissions  and  courts- 
martial  are  instituted  and  appointed  to  inquire  into  and  decide 
cases  of  the  classes  in  regard  to  which  the  privilege  of  the  writ  of 
habeas  corpus  is  suspended  by  the  above-mentioned  proclamation, 
and  no  other  cases."  Then  follows  the  passage  above  quoted  from 
Mr.  Seward's  note  to  Lord  Lyons. 

See,  also,  memorandum  of  conversation  between  Mr.  Seward,  Sec.  of 
State,  and  Lord  Lyons,  Brit  min.,  May  30.  1862,  Dip.  Cor.  1862, 
259;  Mr.  Seward  to  Lord  Lyons,  Feb.  7,  1863,  Dip.  Cor.  1863,  449- 
451;  same  to  same,  June  11,  1863,  id.  573. 

5.  Paupers  and  Insane. 

§538. 

While  "  the  conspicuous  liberality  of  our  sanitary  and  eleemosy- 
nary institutions,  which  places  the  suffering  stranger  on  a  perfect 
equality  with  our  citizens,  is  well  known,"  yet,  where  an  alien  was 
treated  and  discharged  as  cured  by  an  insane  asylum  in  the  United 
States,  but,  after  returning  to  his  own  country,  again  became  insane, 
it  was  declared  that  an  attempt  to  send  him  back  to  the  United 
State  would  be  an  act  "  unfriendly  and  abusive  of  the  hospitality  " 
which  he  had  already  received — an  act  with  which  it  was  not  thought 
likely  that  the  authorities  of  his  country  would  associate  them- 
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selves;  but  instructions  were  given,  in  ease  such  an  attempt  should 
be  made,  to  remonstrate  and  take  measures  to  thwart  the  scheme. 

Mr.  Rives,  Act  Sec.  of  State,  to  Mr.  Pendleton,  min.  to  Germany,  No.  368, 

Oct  11,  1888,  MS.  Inst  Germany,  XVIII.  158.  • 
See  Mr.  Moore,  Act  Sec.  of  State,  to  the  Governor  of  Massachusetts, 

April  28,  1898,  228  MS.  Dom.  Let  74. 

As  the  Government  of  the  United  States  has  no  funds  at  its  dis- 
posal to  bring  back  to  the  United  States  an  indigent  American  citi- 
zen, and  has  thus  been  compelled  to  decline  requests  made  by  foreign 
governments,  it  can  not  ask  a  foreign  government  to  assume  the 
expense  of  taking  back  one  of  its  citizens  or  subjects  who  has  become 
a  public  charge  in  the  United  States. 

Mr.  Day,  Assist.  Sec.  of  State,  to  Mr.  Ilarbarger,  Sept  15,  1897,  221  MS. 
Dom.  Let  7. 

The  same  reply  was  made  to  a  request  that  the  Government  of  the  United 
States  should  ascertain  the  conditions  on  which  the  Swedish  Govern- 
ment would  take  bacli  to  Sweden  a  leper,  a  native  of  that  country, 
who  had  become  a  charge  in  the  United  States  on  the  community  In 
which  he  lived.  (Mr.  Day,  Assist.  Sec.  of  State,  to  Mr.  Flaten,  Sept 
28.  1897,  221  MS.  Dom.  Let  231.) 

"  In  diplomatic  correspondence  this  Department  has  been  careful 
to  lay  down  the  principle  that  the  Federal  or  State  authorities  are 
under  no  obligation  to  bring  back  from  foreign  countries  any  citi- 
zens there  found  impoverished  or  diseased  in  body  or  mind,  inas- 
much as  the  charitable  institutions  of  the  United  States  are  open 
to  all  native  or  foreign  citizens  needing  relief." 

Mr.  Sherman,  Sec.  of  State,  to  the  Governor  of  Illinois,  Nov.  17,  1897,  222 

MS.  Dom.  Let  482. 
See  Grim  r.  Haycock  Township,  1  Pa.  Dist  R.  815. 

"  The  mental  status  of  a  person  whose  actions  suggest  unsoundness 
of  mind  is  commonly  a  proper  subject  for  determination  in  conform- 
ity with  local  law  by  the  authorities  of  the  place  where  he  may  be 
found.  There  is  no  warrant  for  asking  that  such  a  person  be  sent 
back  to  his  own  country  for  legal  adjudication  of  his  condition." 

Mr.  Wharton,  Act  Sec.  of  State,  to  Mrs.  Goerdeler,  Aug.  19,  1801,  IS.*?  MS. 
Dom.  Let.  90. 

Goerdeler,  her  husband,  had  challenged  the  German  Emperor  to  fight 
a  duel  and  done  various  other  things.  He  also  insinuated  that  the 
President  and  his  advisors  had  been  Improperly  induced  to  neglect 
him  by  certain  relations  who  sought  to  obtain  his  proi>erty. 

"  However  deeply  the  Department  may  sympathize  with  you  as  to  the 
unfortunate  mental  condition  of  your  husband,  the  fact  remains  that 
he  [Goerdeler]  has  been  legally  adjudged  insane  by  comi>etent  author- 
ity pursuant  to  German  law,  and  that  his  present  confinement  is 
under  full  observance  of  all  legal  requirements."  (Mr.  Foster,  Sec. 
of  State,  to  Mrs.  Goerdeler,  Sept  1.5,  1892,  188  MS.  Dom.  I^^t  184.) 

See  dispatch  from  the  legation  at  Berlin,  No.  475.  Aug.  27,  1892,  53  MS. 
Desp.  Germany, 
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G.    COSFORATIONS. 

§539. 

By  "  the  law  of  comity  among  nations,  a  corporation  created  by  one 
sovereign  is  permitted  to  make  contracts  in  another,"  and  to  sue  and 
\^e  sued  in  its  courts;  and  this  rule  prevails  in  the  United  States  and 
between  the  States  thereof. 

Bank  of  Augusta  t\  Earle,  13  Pet.  519 ;  Canada  Southern  R.  Co.  v.  Geb- 
hard.  lOJ)  U.  S.  527 ;  SocU'»t6  Foncitre  r.  Mliliken,  135  U.  S.  304 ;  Wilson 
v.  Mart  In- Wilson  Fire  Alarm  Co.,  140  Mass.  24 ;  Lancaster  t\  A.  I.  Co., 
140  N.  Y.  570 ;  W^atson  r.  Richmond  &  D.  R.  Co.,  91  Ga.  222 ;  A.  T.  & 
S.  F.  R.  Co.  V.  Fletcher.  35  Kan.  236 ;  Taylor  t'.  Trust  Co.,  71  Miss.  G94 ; 
Missouri  Lead  M.  &  S.  Co.  r.  Reinhard,  114  Mo.  218;  Cone  Co.  v. 
Poole,  41  S.  C.  70;  Lytle  v.  Custead,  4  Tex.  Civ.  App.  490;  Humphreys 
t;.  Newport  News  &  M.  V.  Co.,  33  W.  Va.  135. 

The  rule  that  the  capacity  of  private  individuals,  British  subjects, 
to  hold  lands  or  other  property  in  this  country  was  not  affected  by  the 
Revolution,  includes  in  its  protection  corporations,  even  such  as  con- 
sist of  British  subjects,  and  exist  in  their  corporate  capacity  in 
England. 

Society  for  the  Propagation  of  the  Gospel  v.  New  Haven,  8  Wheat  404. 
See,  as  to  effect  of  the  war  of  1812  on  prior  treaties  in  this  resi)oct,  Mr. 

Bayard,  Sec.  of  State,  to  Mr.  Lehman,  June  23,  1885,  15G  MS.  Dom. 

Let  80. 

The  right  to  exclude  foreign  corporations,  or  to  admit  them  on 
prescribed  terms  and  condition.s,  is  subject,  in  the  case  of  the  States 
of  the  American  Union,  to  the  qualification  that  the  limitation  im- 
posed on  the  right  to  contract  does  not  invade  the  exclusive  power 
of  Congress  to  regulate  commerce. 

Cooper  Mfg.  Co.  v,  Ferguson,  113  U.  S.  727,  734;  Horn  Silver  Mining  Co. 
17.  New  York,  143  U.  S.  3(X5. 

It  should  be  observed  that,  while  it  is  generally  laid  down  that  foreign 
corporations  may  be  altogether  excluded,  or  may  be  admitted  on 
such  terms  and  conditions  as  a  State  may  think  proper  to  impose 
(Paul  t\  Virginia,  8  Wall.  168,  181),  the  rule  must  be  considered  as 
varying  in  Its  force  and  application  with  the  character  of  the  cor- 
poration. An  attempt  in  these  days  to  enforce  a  general  exclusion 
against  ordinary  trading  and  manufacturing  corporations,  to  the 
extent  of  prohibiting  them  from  making  contracts,  probably  would 
be  found  to  involve  something  more  than  an  ordinary  question  of 
"  comity." 

See,  as  to  the  capacity  of  corporations.  Dicey,  Conflict  of  Laws,  485-489. 

In  a  Bote  of  the  Italian  minister  for  foreign  affairs  to  the  American 
emKaaflr"  ftt  Rome  in  July,  1899,  it  was  stated  that  two  opinions  pre- 
-mjl  in  Italy  as  to  the  status  and  capacity  of  foreign  corporations, 
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some  writers  holding  that  civil  "  recognition  "  of  them  is  necessary 
to  enable  them  to  exercise  their  powers  in  Italy,  while  others  hold 
that  a  new  "  recognition  "  is  useless  and  even  contrary  to  the  prin- 
ciples of  international  law  accepted  in  Italian  legislation.  The 
ministry  of  grace  and  justice  had  followed  the  latter  opinion,  but 
some  of  the  courts  had  lately  taken  the  former  view.  The  case  had 
not  yet  been  passed  upon  by  the  court  of  cassation.  It  was  stated 
that  if  that  court  should  take  the  view  that  a  recognition  was  neces- 
sary, the  ministry  of  grace  and  justice  would  consider  whether  in 
the  pending  case  a  "  formal  and  explicit  recognition  "  should  be 
granted  to  the  corporation  in  question.  The  case  referred  to  was 
that  of  the  Missionary  Society  of  the  Methodist  Episcopal  Church, 
a  New  York  corporation  having  an  office  in  Rome.  It  was  seeking 
to  obtain  possession  of  a  legacy  left  to  its  presiding  elder  by  an 
Italian  subject  for  the  purpose  of  building  an  evangelical  school  in 
San  Marzano. 

For.  Rel.  1899,  408-^11. 

7.  Taxation. 

§  540. 

"As  a  general  rule,  the  power  to  impose  taxes  [in  this  instance,  to 
include  in  the  levy  of  income  taxes,  in  Germany,  citizens  of  the  United 
States  there  resident]  is  an  attribute  of  sovereignty,  and  where  the 
person  or  the  property  in  question  is  a  proper  subject  of  taxation, 
the  species  of  tax  and  the  amount  which  should  be  collected  may 
fairly  be  left  to  the  State  or  Government  exercising  this  power." 

Mr.  Fish,  Sec.  of  State,  to  Mr.  Davis,  No.  29,  Nov.  21,  1874,  MS.  Inst 

Prussia,  XV.  5G6. 
See  supra,  §  183. 

"  The  levying  of  a  tax,  however,  by  a  foreign  government  upon 
property  within  its  jurisdiction,  whether  belonging  to  American 
citizens  or  not,  is  not  a  reason  for  the  interposition  of  this  govern- 
ment when  the  tax  is  in  other  respects  properly  imposed." 

Mr.  Cadwalader.  Assist.  Sec.  of  State,  to  Mr.  Melizet,  Mar.  16.  1875,  107 
MS.  Dom.  Let  172. 

"  This  Government  has  not  demanded  for  its  citizens,  domiciled 
and  carrying  on  business  in  Cuba,  exemption  from  the  payment  of 
their  ordinary  and  just  share  of  the  general  burdens  of  taxation, 
which,  for  proper  subjects,  and  within  proper  limits,  may  be  assessed 
against  them,  but  the  act  of  the  authorities  in  the  Island  of  Cuba, 
in  forcibly  seizing  property  of  citizens  of  the  United  States — in  com- 
pelling private  citizens  at  their  own  expense  to  erect  fortifications 
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upon  their  property,  or  in  compelling  the  payment  of  a  contribution 
assessed  for  a  similar  purpose  by  a  military  authority  or  by  some 
self-constituted  committee — if  correctly  represented  to  this  Gov- 
ernment, partake  of  the  character  of  military  exactions,  possible  only 
in  a  state  of  war,  and  like  them  appear  to  have  been  enforced  by  mili- 
tary power,  without  recourse  to  the  usual  machinery  by  which  taxa- 
tion is  imposed  or  collected.  It  can  not,  I  think,  be  doubted  that  such 
arbitrary  acts  of  force,  which  compel  private  individuals  to  give  up 
their  property  or  to  expend  such  money  and  labor  for  the  Spanish 
Government,  and  to  do  that  service  which  a  government,  in  general, 
performs  at  the  public  expense,  can  in  no  respects  be  called  taxation 
and  can  not  be  justified  in  time  of  peace,  nor  will  it  be  doubted  that 
if  enforced  they  will  give  rise  to  a  valid  claim  for  compensation  and 
indemnity." 

Mr.  Fish,  Sec.  of  State,  to  Mr.  MantlUa,  Jan.  11,  1876,  MS.  Notes  to 
Spain,  IX.  414.     See  infra,  §  1034. 

"  Foreigners  who  have  chosen  to  take  up  their  residence,  to  pur- 
chase property,  or  to  carry  on  business  in  a  foreign  country,  thereby 
place  themselves  under  the  jurisdiction  of  the  laws  of  that  country, 
and  may  fairly  be  called  upon  to  bear  their  fair  share  of  the  general 
public  burdens,  when  properly  imposed  upon  them  and  other  mem- 
bers of  the  community  alike.  As  a  general  proposition,  the  right 
to  tax  includes  the  power  to  determine  the  amount  which  must  be 
levied,  and  the  objects  for  which  that  amount  shall  be  expended. 
These  powers  are  powers  incident  to  sovereignty,  the  exercise  of 
which,  unless  abused,  can  not  in  general  be  made  the  subject  of  dip- 
lomatic remonstrance." 

Mr.  Fish,  Sec.  of  State,  to  Mr.  Gushing,  min.  to  Spain,  Jan.  12,  1876,  MS. 
Inst  Spain,  XVII.  432. 

"  While  it  is  difficult  to  protest  against  the  exaction  of  such  taxes 
[those  on  aliens  in  Cuba]  upon  well-defined  principles,  the  fact 
seems  to  be  apparent  that  many  of  the  taxes  exacted  are  loosely  if 
not  unfairly  assessed,  excessive  in  their  amount,  and  not  infrequently 
fail  to  be  in  any  way  applied  for  the  purposes  for  which  they  are 
raised." 

Mr.  Fish,   Sec.  of  State,  to  Mr.  Adee,  Dec.  21,  1876,  MS.  Inst   Spain, 

XVIII.  63. 
See  also  Mr.  Evarts,  Sec.  of  State,  to  Mr.  Adee,  April  20,  1879,  MS.  Inst 

Spain,  XVIII.  387;  Mr.  Evarts,  Sec.  of  State,  to  Mr.  Fp.irchiid,  May  1. 

1880,  MS.  Inst  Spain,  XVIII.  467;  Mr.  Frelinghuysen,  Sec.  of  State, 

to  Mr.  Foster,  No.  108,  Dec.  19,  1883,  MS.  Inst  Spain,  XIX.  460. 

"  Your  dispatch  No.  1076,  of  the  24th  of  December  last,  has  been  re- 
ceived.    It  relates  to  a  forced  loan  recently  exacted  from  Messrs.  Mac- 
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luanus  &  Sons  at  Chihuahua,  of  which  firm  Mr.  Scott,  the  consul,  is 
a  member.  The  exaction  is  believed  to  have  been  contrary  to  public 
law,  and  in  this  case,  as  the  officer  pursuant  to  whose  orders  it  was 
carried  into  effect  was  in  the  service  of  the  Mexican  Government  for 
the  time  being,  it  is  expected  that  that  Government  will  duly  reim- 
burse the  victims. 

"  This  may  be  particularly  claimed  on  behalf  of  the  consul,  who  is 
especially  exempted  from  such  charges  by  the  twenty-ninth  article  of 
the  treaty  of  1831.  It  is  true  that  it  does  not  appear  that  Mr.  Scott 
was  required  to  pay  anything  except  as  a  partner  in  the  firm  adverted 
to,  and  that  it  may  not  have  been  easy  at  the  time  to  ascei*tain  the 
extent  of  his  interest  in  that  firm,  even  if  there  has  been  a  disposition 
to  limit  the  exaction  accordingly." 

Mr.  Evarts,  Sec.  of  State,  to  Mr.  Foster,  mln.  to  Mexico,  Feb.  20,  1880, 

For.  Rel.  1880,  734. 
As  to  forced  loans,  see  Moore,  Int.  Arbitrations,  IV.  3409-3411. 

"  Taxation  may  no  doubt  be  imposed,  in  conformity  with  the  law 
of  nations,  by  a  sovereign  on  the  property  within  his  jurisdiction  of  a 
person  who  is  domiciled  in  and  owes  allegiance  to  a  foreign  country. 
It  is,  otherwise,  however,  as  to  a  tax  imposed,  not  on  such  property, 
but  on  the  person  of  the  party  taxed  when  elsewhere  domiciled  and 
elsewhere  a  citizen.  Such  a  decree  is  internationally  void,  and  an 
attempt  to  execute  it  by  penalties  on  the  relatives  of  the  party  taxed 
gives  the  person  so  taxed  a  right  to  appeal  for  diplomatic  intervention 
to  the  Government  to  which  he  owes  allegiance.  To  sustain  such  a 
claim  it  is  not  necessary  that  the  penalties  should  have  been  imposed 
originally  and  expressly  on  the  person  so  excepted  from  jurisdiction. 
It  is  enough  if  it  appears  that  the  tax  was  levied  in  such  a  way  as  to 
reach  him  through  his  relatives." 

Mr.  rorter,  Acting  Sec.  of  State,  to  Mr.  Emmet,  June  8,  1885,  For.  Rel. 

1885,  848. 
But,  see  supra,  §  400. 

With  reference  to  a  protest  of  foreigners  in  the  island  of  Mytilene, 
transmitted  by  Mr.  Fottion,  the  American  consular  agent  there,  to 
the  American  consul  at  Smyrna,  and  to  a  note  of  the  American  min- 
ister at  Constantinople  to  the  Imperial  minister  of  foreign  affairs  on 
the  subject,  the  Department  of  State  said : 

"  Mr.  Fottion 's  appeal  to  the  consul  [apparently]  is  a  general  one 
in  the  interests  of  foreign  residents  on  account  of  two  school  taxes 
ordered,  respectively,  by  the  central  and  by  the  communal  or  munici- 
pal governments.  If  this  is  so  it  would  go  to  prove  that  there  was 
no  discrimination  shown  against  American  residents,  even  supposing, 
as  does  not  appear  from  the  correspondence,  that  they  would,  not 
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owning  real  estate  there,  be  taxed  at  all,  unless  this  is  an  income  tax, 
which  is  not  stated. 

"  On  general  principles  it  is  safer  not  to  protest  against  local  ordi- 
nances until,  at  any  rate,  the  rights  of  American  citizens  appear  to 
be  specifically  invaded,  so  as  to  cause  complaints  from  them ;  and  for 
the  views  of  this  Department  on  the  general  subject  of  the  taxation  of 
our  citizens  abroad  I  would  refer  you  to  the  Hon.  Hamilton  Fish's  in- 
struction, No.  29,  of  the  21st  of  November,  1874,  to  our  minister  at 
Berlin.  The  ground  is  there  taken  that  as  long  as  a  tax  is  uniform  in 
its  operation,  and  can  fairly  be  considered  a  tax  and  not  a  confisca- 
tion or  unfair  imposition,  no  successful  representation  can  be  made 
to  a  foreign  government  on  behalf  of  the  parties  complaining,  and 
that  complaints  of  excessive  taxation  are  more  properly  questions  for 
submission  to  local  courts. 

"  The  fact  that  part  of  the  tax  goes  tc  local  and  part  to  Imperial 
schools  would  seem  to  afford  no  additional  ground  for  objection. 

"A  Government  has  a  perfect  right  to  say,  '  We  will  establish  and 
raise  taxes  for  certain  central  universities,  which  are  for  the  benefit 
of  the  whole  land,  while  local  and  primary  schools  are  to  be  estab- 
lished and  taxed  for  by  municipalities.'  This  in  analogous  matters 
is  the  constant  practice  in  the  United  States." 

Mr.  Bayard,  Sec.  of  State,  to  Mr.  Cox,  mln.  to  Turkey,  No.  44,  Nov.  11, 

1885,  For.  Rel.  1885,  878. 
For  Mr.  CJox's  dispatch,  to  which  this  was  a  reply,  see  Id.  872.    The  tax 

is  referred  to  as  one  "  on  the  property  of  foreigners." 

A  law  of  the  State  of  Louisiana  imposing  a  tax  on  legacies  payable 
to  aliens  is  not  repugnant  to  the  Constitution  of  the  United  States. 
Every  state  or  nation  may  refuse  to  allow  an  alien  to  take  either  real 
or  personal  property,  situated  within  its  limits,  either  as  heir  or 
legatee,  and  may,  if  it  thinks  proper,  direct  that  property  so  descend- 
ing or  bequeathed  shall  belong  to  t^e  state. 

Mager  i;.  Qrima,  8  How.  490. 

In  acknowledging  receipt  of  despatch  No.  25,  of  March  25,  1878, 
from  the  American  minister  at  Port  au  Prince,  in  relation  to  a  new 
discriminating  tax  against  foreigners,  enacted  by  the  Haytian  legis- 
lature, the  Department  of  State  said :  "  You  will  in  strong  but  re- 
spectful terms  protest  against  the  tax  as  contrary  to  the  text  of  the 
fifth  article  of  the  treaty,  and  will  say  that  it  is  expected  that  any 
sum  which  may  be  exacted  from  citizens  of  the  United  States  con- 
trary to  that  article  will  be  refunded." 

Mr.  Evarts,  Sec.  of  State,  to  Mr.  Langston,  min.  to  Haiti  No.  25,  April 
1%  1878,  MS.  Inst  Hayti,  II.  143. 
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A  citizen  and  subject  of  Italy  is  exempt  from  the  payment  of  the 
10  per  centum  tax  levied  against  foreign  heirs,  on  property  situated 
in  Louisiana,  under  act  130  of  1894,  the  title  to  which  he  derived  from 
a  provision  of  his  mother's  will,  she  likewise  having  been  a  citizen  of 
Italy  at  the  time  of  her  death,  since  the  "  most  favored  nation  "  clause 
of  the  treaty  between  Italy  and  the  United  States  entitles  citizens  and 
subjects  of  the  former  to  the  same  tax  exemptions  as  the  citizens  and 
subjects  of  the  latter;  and  the  same  right  to  acquire  and  dispose  of 
personal  and  real  property  within  the  territory  of  the  latter,  by  dona- 
tion, testament,  or  otherwise,  from  or  to  aliens  and  subjects  of  the 
former. 

Succession  of  Rixner,  48  La.  Ann.  552,  19  So.  597. 

The  Swiss  Government  also  claimed,  under  Art.  V.  of  the  treaty  of 
1850,  exemption  from  the  Louisiana  law  of  July  11,  1894,  imposing 
an  inheritance  tax  of  10%  on  the  value  of  all  successions  passing  to 
nonresident  foreigners,  for  the  benefit  of  the  Charity  Hospital  of 
New  Orleans. 

Mr.  Olney,  Sec.  of  State,  to  the  governor  of  Louisiana,  June  27,  1895,  203 
MS.  Dom.  Let  130. 

IL  DISABILITIES. 

1.   EiXCLUSION   FROM   PBIVILEOES. 

§541. 

Alienage  very  generally  operates  as  a  disqualification  for  public 
office. 

Drew  v.  Rogers  (Cal.),  34  Pac.  Rep.  1081;  State  v.  Van  Beek  (Iowa), 
54  N.  W.  525. 

It  may  also  disqualify  for  service  on  a  jury. 

Kohl  v.  Lehlback,  160  U.  S.  293,  16  S.  Ct  304 ;  IloUlngswortti  v.  Duane, 
4  Dali,  353. 

An  alien  cannot,  under  the  laws  of  the  United  States  governing  the 
registry  of  vessels,  be  deemed  master  of  a  vessel,  even  for  the  purpose 
of  defeating  his  claim  to  a  lien  for  wages. 

The  Dubuque,  2  Abb.  U.  S.  20. 

A  State  has  the  right  to  debar  aliens  from  holding  stock  in  its  cor- 
porations, or  to  admit  them  to  that  privilege  on  such  terms  as  it  may 
prescribe. 

State  V,  Traveler's  Ins.  Ck).  (Conn.),  40  Atl.  Rep.  465. 


i 
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The  authority  given  by  law  to  grant  patents  is  confined  to  citizens 
of  the  United  States.  The  privilege  is  a  monopoly  in  derogation  of 
common  right,  and,  as  it  is  not,  ought  not  to  be  extended  to  foreigners. 

Lincoln,  At.  Gen.,  1802,  1  Op.  110. 

Laws  of  N.  Y.  1894,  c.  622,  forbidding  an  employment  by  contract- 
ors of  aliens  on  public  works,  violates  the  treaty  between  the  United 
States  and  the  King  of  Italy,  providing  that  resident  Italians  in  the 
United  States  shall  enjoy  the  same  rights  and  privileges  as  are 
secured  to  our  own  citizens. 

People  V.  Warren  ( Super.  Buff. ) ,  34  N.  Y.  S.  942,  13  Misc.  Rep.  615. 
See  also  Baldwin  v.  Goldf rank,  88  Tex.  249. 

"  The  exemption  from  the  droit  (Tauhaine  in  the  French  West 
Indies  has  been  for  some  time  past  a  subject  of  attention.  As  the 
National  Assembly  were  abolishing  it  in  France  for  all  nations,  I 
desired  our  charge  des  affaires  there  to  see  that  the  decree  should  be 
extended  to  all  the  dominions  of  France.  His  letters  assure  me  that 
it  will  be  done,  so  as  to  remove  this  grievance  hereafter.  With  respect 
to  the  past,  I  believe  it  has  been  judicially  determined  in  France  that 
the  exemption  even  by  our  treaty  did  not  extend  to  their  foreign 
possessions." 

Mr.  Jefferson,  Sec.  of  State,  to  Mr.  Wadsworth,  No.  120,  May  11,  1791,  4 
MS.  Am.  Let  252. 

"  Before  the  French  Revolution  the  droit  d'^aubaine  {jics  albinatus) 
was  abolished,  or  rather  modified,  by  the  treaties  between  France  and 
the  greater  part  of  the  other  civilized  powers  of  the  world.  But,  it 
seems,  according  to  an  observation  of  M.  Tronchet,  in  the  discussions 
on  the  civil  code,  that  this  conventional  law  only  excluded  the  royal 
fisc  from  taking  by  escheat  the  property  of  foreigners  deceased  in 
France,  but  did  not  exclude  their  French  relations  from  inheriting, 
in  preference  to  their  foreign  heirs  in  the  same  or  a  nearer  degree  of 
affinity,  because  the  foreign  heirs  had  not  the  active  power  of  inherit- 
ing. This  was  given  to  all  foreigners,  without  distinction  and  inde- 
pendent of  treaties,  by  the  National  Assembly  in  1789.  But  this 
concession  was  repealed  by  the  civil  code,  which  again  placed  the 
matter  upon  its  original  footing  of  reciprocity,  by  enacting  that 
foreigners  should  enjoy  in  France  the  same  civil  rights  which  are,  or 
shall  be,  conceded  to  Frenchmen  by  the  treaties  with  the  nation  to 
which  such  foreigners  may  belong.  Liv.  1,  chap.  1,  De  la  Jouissance 
des  Droits  Civils,  Art,  II.  Discussions  du  Code  Civil,  par  M.  M. 
Jouanneau,  Ac,  Tom.  1,  p.  45." 

Chirac  v.  Chirac  (1817) »  2  Wheaton  259,  271,  note  by  reporter. 
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October  4, 1820,  Mr.  Adams,  Secretary  of  State,  transmitted  to  the 
consul  of  Bremen  at  Baltimore  a  certificate  of  the  Department  of 
State,  under  the  seal  of  the  Department,  declaring  that  the  droit 
d^auhaine  was  "  in  force  in  no  part  of  the  United  States,  and  that 
foreigners  and  aliens  succeed,  upon  the  same  principles  as  citizens 
of  the  United  States,  without  tax  or  fees  to  the  Government,  to  the 
inheritance  of  personal  property  of  other  foreigners  or  aliens  or  of 
citizens  of  the  United  States  dying  with  or  without  wills  or  last  testa- 
ments in  the  United  States;  and  that  they  may  in  like  manner  dis- 
pose of  the  same,  by  themselves  or  their  lawful  agents,  and  withdraw 
the  proceeds  or  carry  away  such  property  without  any  charge  or 
detention  whatever  for  so  doing." 

Mr.  Adams,  See.  of  State,  to  Mr.  Wichelbausen,  Oct  4,  1820,  18  MS. 

Dom.  Let.  147. 
A  similar  certificate  by  Mr.  Adams,  as  Secretary  of  State,  dated  February 

26,  1824,  may  be  found  In  20  MS.  Dom.  Let  304. 

It  is  not  practicable  for  the  Department  of  State  to  furnish  infor- 
mation as  to  the  regulations  and  restrictions  under  which  "  a  for- 
eigner is  permitted  to  establish  hilhself  within  the  German  Empire." 

Mr.  Bayard,  Sec.  of  State,  to  Messrs.  Llbmann  &  Co.,  May  31,  1887,  164 
MS.  Dom.  Let  286. 

2.  Registbation. 

§  542. 

By  a  decree  of  the  prefect  of  Lima  of  March  3, 1887,  all  inhabitants 
of  the  province  between  the  ages  of  17  and  60  were  required,  within 
15  days,  to  appear  before  the  boards  of  registration  of  their  respective 
districts  and  give  information  as  to  their  income,  property,  and 
business,  and  the  persons  dwelling  in  their  houses  or  shops.  With 
reference  to  this  decree,  and  in  compliance  with  a  request  of  the 
prefect,  the  Peruvian  minister  of  foreign  affairs,  March  9,  1887, 
requested  the  minister  of  the  United  States  at  Lima  to  furnish  a 
list  of  all  citizens  of  his  nation  from  25  to  60  years  old  domiciled  in 
Lima,  specifying  their  names,  ages,  professions,  and  places  of  resi- 
dence, and  a  similar  list  of  all  from  17  to  21.  The  minister  replied 
that  he  did  not  possess  the  information,  and  that  it  was  not  within 
his  province  to  furnish  it.  The  Department  of  State,  in  approving 
this  reply,  said :  "  While  Peru  may  by  law  or  decree  require  the  reg- 
istry of  aliens,  it  can  not  require  our  consuls  or  other  officers  to  carry 
out  the  enactment." 

Mr.  Bayard,  See.  of  State,  to  Mr.  Buck,  mln.  to  Peru,  No.  129,  April  19, 
1887.  For.  Rel.  1887,  93^933. 
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"  I  inclose  herewith  copy  and  translation  of  the  recent  law  on 
foreigners  in  France,  which  was  promulgated  on  the  8th  instant.  It 
provides  substantially  that  foreigners  who  have  not  obtained  leave 
to  be  domiciled  in  France,  or  who  come  into  the  country  for  the 
purpose  of  exercising  their  professions  or  doing  any  kind  of  busi- 
ness therein,  will  have  to  register  within  eight  days  after  their 
arrival  at  the  place  where  they  propose  to  reside.  They  will  re- 
ceive, upon  payment  of  a  fee,  a  certificate  stating  that  they  have 
complied  with  the  law,  without  which  they  can  not  obtain  employ- 
ment. If  they  change  their  place  of  residence  this  certificate  is  to 
be  viseed  by  the  mayor  of  the  locality. 

"  Foreigners  at  present  established  in  France  have  a  month  given 
them  to  comply  with  the  requirements  of  these  new  regulations. 

"Apparently  the  law  does  not  apply  to  foreigners  traveling  in 
France,  or  residing  therein  for  the  purposes  of  health  or  pleasure. 
It  is  mainly  directed  against  foreign  laborers.  Foreigners  who  have 
secured  the  rights  of  domicil,  which  are  quite  different  from  those 
required  by  simple  residence  in  France,  are  likewise  exempt  from 
the  provisions  of  the  law.  Application  for  the  rights  of  domicil 
is  considered  as  a  preliminary  step  toward  naturalization." 

Mr.  Eustis,  amb.  t©  France,  to  Mr.  Gresbam,  Sec.  of  State,  No.  38,  Aug.  9, 
1803,  For.  Rei.  1893,  302,  where  a  translation  of  tbe  law  Is  also  given. 

The  treaty  between  the  United  States  and  China,  signed  at  Wash- 
ington March  17,  1894,  for  the  regulation  of  emigration,  was  com- 
municated to  the  legation  at  Peking,  August  25,  1894.  By  Article  V. 
the  United  States  recognized,  in  view  of  its  own  legislation,  the 
right  of  China  to  enact  and  enforce  similar  laws  or  regulations  for 
the  registration,  free  of  charge,  of  all  laborers,  skilled  or  unskilled, 
who  were  citizens  of  the  United  States  and  residing  in  China, 
whether  within  or  outside  the  treaty  ports,  and  agreed  within  twelve 
months  from  the  date  of  the  exchange  of  ratifications,  and  annually 
thereafter,  to  furnish  to  the  Chinese  (xovemment  reports  showing  ' 
the  full  name,  age,  occupation,  and  number  or  place  of  residence 
of  all  other  citizens  of  the  United  States,  including  missionaries, 
residing  within  and  outside  the  treaty  ports,  except  diplomatic  and 
other  officers  and  their  body  and  household  servants.  The  legation 
at  Peking  was  instructed  to  cause  all  the  included  persons  to  be 
notified  of  their  obligation  to  be  registered  in  the  nearest  consulate 
or  at  the  legation,  within  a  date  to  be  announced,  and  annually  there- 
after, in  order  that  the  legation  might  be  in  a  position  to  fulfill 
the  obligations  of  the  convention. 

For.  Rel.  1894,  176-179. 

"  While  this  Government  is  well  disposed  to  admit  the  conven- 
ience of  the  proposed  registry  [of  aliens  in  Cuba]  as  an  additional 
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evidence  of  the  right  of  such  citizens  [of  the  United  States]  in 
Cuba  to  the  protection  of  the  authorities,  and  has  signified  its  will- 
ingness to  facilitate  their  registration,"  it  could  not  consent  that 
the  failure  to  register  should  deprive  them  of  their  rights  as  Ameri- 
can citizens. 

Mr.    Olney,    Sec.   of   State,   to   the   President,   Dec.   7,    1896,   For.   Rel. 
1896,  ixxxvii. 

With  reference  to  a  requirement  of  the  Haytian  Government,  that 
aliens  should  be  provided  with  some  form  of  certificate  to  establish 
their  status,  the  Department  of  State  said  that  two  courses  were 
open,  (1)  either  to  endorse  an  appropriate  certificate  in  the  language 
of  the  country  upon  the  citizen's  passport,  or  (2)  to  require  him  to 
register  his  American  passport  in  the  legation  or  consulate,  and  give 
him  a  suitable  certificate  for  use  with  the  local  authorities.  In  no 
case,  said  the  Department  of  State,  could  a  certificate  of  nationality 
be  issued  by  a  representative  of  the  United  States  without  the  holder 
obtaining  a  passport,  since  otherwise  the  certificate  would  be  a  paper 
in  the  nature  of  a  passport,  and  in  lieu  thereof,  and  would  fall  within 
the  statutory  prohibition.  Reference  was  made  by  the  Department 
to  Foreign  Relations,  1894,  18-20,  containing  the  correspondence  ex- 
changed in  July  and  August  of  that  year  between  the  American  min- 
ister at  Buenos  Ayres  and  the  Argentine  Government  as  to  the  most 
convenient  way  of  complying  with  the  Argentine  requirement  of  a 
"  papeleta,"  or  protection  paper.  A  form  of  certificate  used  by  the 
French  legation  was  in  that  case  adopted  by  the  Department  of  State 
with  some  modification.  The  Department  added :  "  I  enclose  a  form 
in  the  French  language,  which  when  printed  and  duly  filled  out, 
signed,  and  sealed,  would  be  a  sufficient  certification  of  the  fact  that 
the  bearer  is  registered  in  the  United  States  legation,  or  in  a  con- 
sulate, and  thus  establish  his  alienage  to  the  satisfaction  of  the 
Haytian  authorities.  You  may  confer  with  the  minister  for  foreign 
affairs  and  ascertain  whether  such  a  form  of  certificate  would  be  suffi- 
cient and  acceptable.  You  will  explain  to  the  minister  how  it  is  that 
the  law  and  rules  of  your  country  confine  the  manner  and  form  of 
certification  of  citizenship  to  the  issuance  of  a  regular  passport,  and 
that  any  local  certification  of  personal  status  of  a  citizen  can  only  be 
given  by  the  legation  upon  registration  of  the  party  upon  exhibition 
of  his  passport  to  the  legation." 

Mr.  Hill,  Act.  Sec.  of  State,  to  Mr.  Terres,  No.  373,  Sept  29,  1899,  MS. 
Inst  Hayti,  IV.  187.     See  supra,  §  530. 
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3.  Communication  with  Foreign  Govebnments. 

§543. 

"  I  am  directed  by  the  Secretary  of  State  to  inform  you  that  the 
usages  of  foreign  intercourse  require  that  communications  from  citi- 
zens or  subjects  of  foreign  governments  to  the  President  should  be 
addressed  through  the  minister  of  the  nation  of  which  the  writer  is  a 
subject  or  citizen." 

Mr.  Hale,  Assist.  Sec.  of  State,  to  Mr.  Kuhlmaan,  May  21,  1872,  94  MS. 
Dom.  Let  152. 

"  As  this  Government  is  very  unwilling  to  further  requests  of  its 
citizens  for  immunity  from  foreign  military  service,  it  has  been 
deemed  advisable  not  to  act  upon  the  requests  of  persons  so  enlisted 
[in  the  United  States]  when  merely  brought  to  the  notice  of  this  Gov- 
ernment, but  only  when  the  application  for  discharge  is  requested 
clearly  on  behalf  of  a  foreign  power." 

Mr.  Fish,  Sec.  of  State,  to  CJount  Hoyos,  Dec.  14,  1875,  MS.  Notes  to 
Austria,  VIII.  101. 

Aug.  13,  1887,  the  Austrian  minister  brought  personally  to  the 
Department  of  State,  and  left,  without  verbal  comment  and  unaccom- 
panied by  any  written  communication,  certain  documents  relating  to  a 
cromplaint  of  an  Austrian  subject  resident  at  Tangier,  Morocco,  that 
the  American  consul  at  that  port  had  obstructed  the  preferment  and 
prosecution  before  him  of  an  action  for  damages  against  a  certain 
citizen  of  the  United  States  also  resident  at  Tangier.  The  Depart- 
ment of  State  said : 

"The  practice  of  this  Department,  following  what  is  believed  to 
be  the  settled  rule  of  international  law,  is  not  to  act  upon  the  petitions 
or  claims  of  subjects  or  citizens  of  foreign  states,  unless  such  petitions 
or  claims  are  presented  to  it  under  the  auspices  and  with  the  approval 
and  authority  of  the  diplomatic  agents  of  such  foreign  states.  In  the 
case  now  under  consideration  it  becomes  proper,  in  order  to  relieve  it 
from  all  doubt  which  might  arise  from  the  informality  with  which  the 
documents  were  left  at  this  Department,  and  from  the  absence  of  any 
explanatory  note  from  you,  to  inquire,  as  I  now  do,  whether  this  claim 
.  .  .  is  to  be  considered  as  having  been  presented  with  your 
sanction  and  approval.'' 

Mr.  Bayard,  Sec.  of  State,  to  Chev.  de  Tavera,  Aust.  rnin.,  Oct  12,  1887, 
MS.  Notes  to  Austria,  VIII.  558. 

On  October  11,  1876,  Messrs.  Charles  Stewart  Parnell  and  John 

O'Connor  Power,  members  of  the  British  Parliament, 

'*  sent  their  cards  to  the  President,  at  his  hotel,  while 

on  a  visit  to  New  York,  and,  being  admitted,  requested  an  oppor- 
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tunity  to  present  an  address  on  the  occurrence  of  the  Centennial  with 
which  they  stated  they  were  charged;  and  the  President  thereupon 
replied  that  he  would  shortly  be  in  Washington  when  the  matter 
might  be  disposed  of.  .  .  .  They  were  informed  (on  October  17, 
1876),  by  a  note,  that  before  they  could  be  so  received,  it  would  be 
necessary  that  they  should  submit  the  address  for  approval  to  the 
Department  of  State.  At  this  date  the  address  appeared  in  the  public 
prints. 

"  Upon  the  18th  of  October,  a  communication  was  received  at  this 
Department,  signed  by  these  gentlemen,  asking  an  opportunity  to 
present  the  address,  and  shortly  after,  and  before  the  address  had 
been  examined,  they  called  upon  Mr.  Cadwalader,  then  Acting  Secre- 
tary of  State  in  my  absence,  stating  the  object  of  their  mission. 
Their  attention  was  called  to  the  fact  that  the  Department  of  State 
could  not  proi>erly  act  in  such  a  matter  unless  the  address  had  been 
submitted  to  the  British  minister.  They  stated  their  unwillingness 
to  do  so  directly,  but  were  understood  to  acquiesce  entirely  in  the 
propriety  of  its  being  submitted  by  the  Department  to  Her  Majesty's 
representative. 

"A  copy  of  their  note  of  October  17,  with  the  address,  was  there- 
upon immediately  sent  to  Sir  Edward  Thornton,  for  his  perusal,  who 
replied  upon  the  same  day  that  it  would  have  afforded  him  pleasure 
to  have  asked  permission  to  present  these  gentlemen  to  the  President, 
had  they  applied  to  him  for  that  purpose  as  was  usual;  but  with 
regard  to  the  address,  that  it  contained  such  reflections  on  the  con- 
duct of  Her  Majesty's  Government  that  he  should  not  feel  justified 
in  taking  part  in  its  presentation  without  express  instructions  from 
his  Government  to  do  so. 

"  Mr.  O'Connor  Power  and  Mr.  Parnell  were  thereupon  informed 
by  the  Acting  Secretary  of  State,  by  note  dated  the  following  day, 
of  the  substance  of  the  reply  of  the  British  minister,  and  that  it 
would  not  seem  courteous  to  their  own  representative  or  their  own 
Government  to  take  any  steps  for  a  formal  presentation  of  the 
addrt^ss  under  such  circumstances,  but  that  arrangements  would 
gladly  be  made  for  their  personal  presentation  to  the  President  if  it 
were  desired. 

"  lTjx)n  the  20th  of  Octol)er,»  these  gentlemen  again  addressed  the 
Department,  renewing  the  request  that  the  address  be  received,  and 
suggesting  that  their  representative  did  not  appear  to  have  any 
objection  to  the  language  of  the  address,  and  that  it  might  still  be 
presented,  although  he  declined  to  take  part  therein;  whereupon 
they  were  informed  that  as  the  British  minister  had  based  his  refusal 
to  take  part  in  any  presentation  of  the  address  upon  the  contents  of 
the  address  itself,  it  was  not  possible  to  comply  with  their  wishes. 
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^  No  further  communication  of  any  kind  has  taken  place  upon  the 
question,  and  in  making  to  you  this  statement,  and  in  forwarding  to 
you,  as  I  do,  at  your  request,  a  copy  of  all  the  correspondence  herein 
referred  to,  including  a  copy  of  the  proposed  address,  I  have  fur- 
nished you  with  all  the  information  in  my  possession  on  the  subject. 

"  The  position  which  the  Department  was  compelled  to  assume  was 
that,  while  it  was  quite  competent  to  present  Mr.  O'Connor  Power 
and  Mr.  Parnell  to  the  President  individually,  they  being  gentlemen 
of  standing  and  position  at  home,  and  members  of  the  Parliament  of 
the  United  Kingdom,  in  order  that  an  opportunity  might  be  afforded 
them  of  expressing,  as  individuals,  the  good  wishes  of  the  persons  at 
whose  instance  thev  were  sent  to  the  United  States  on  the  occasion  of 
the  Centennial,  at  the  same  time  a  proper  respect  for  the  Government 
of  Her  Majesty,  whose  subjects  they  were,  and  for  Her  Majesty's 
representative  in  the  United  States,  rendered  it  entirely  incompetent 
to  take  any  steps  towards  the  presentation  of  an  address  to  the  Presi- 
dent from  the  subjects  of  another  and  a  friendly  power,  political  in 
its  character,  and  the  contents  of  which  were  deemed  by  the  repre- 
sentative of  that  power  of  such  a  nature  as  to  compel  him  to  refuse 
to  take  any  part  in  its  presentation. 

"  Your  communication  requests  from  me  information  as  to  the  posi- 
tion occupied  by  this  Department  '  at  this  moment '  on  the  subject. 
On  this  point  I  have  the  honor  to  say  that  I  am  not  informed  as  to 
the  precise  matter  before  your  committee  at  the  present  time,  nor  as 
to  the  similarity  between  the  address  which  it  is  proposed  now  to 
present  with  that  which  the  President  was  unable  to  receive. 

"  If,  however,  the  address  is  in  general  form  or  substance  the  same, 
I  may  remind  you  that  its  reception  was  refused  because  Her 
Majesty's  minister  found  it  objectionable  in  tone  toward  his  Govern- 
ment, and  it  is  not  likely  to  be  less  objectionable  when  presented  in 
another  quarter." 

Mr.  Fish,  Sec.  of  State,  to  Mr.  Swann,  chairman  of  the  Committee  on  For- 
eign Affairs,  House  of  Representatives.  Dec.  29,  1870,  12  MS.  Report 
Book,  413. 

See  Mr.  Cadwalader,  Act  Sec.  of  State,  to  Sir  Edward  Thornton,  Brit 
min.,  Oct  18.  1870,  MS.  Notes  to  Great  Britain.  XVII.  261;  Mr. 
Cadwalader,  Act  Sec.  of  State,  to  Messrs.  Parneil  &  Power,  Oct  19, 
1870,  115  MS.  Dom.  Let  484. 

With  regard  to  Mr.  Fish's  statement  that  the  Department  toolc  the  posi- 
tion that  H  was  "quite  competent"  to  present  Messrs.  Parnell  and 
Power  "  individually,"  it  may  be  observed  that  the  precise  language 
of  Mr.  Cadwalader,  in  his  letter  of  Oct  19,  1876,  was :  "  Sir  PMward 
Thornton  having  referred  to  the  pleasure  it  would  give  him  to  request 
an  opportunity  to  present  you  personally  to  the  President,  I  may  also 
add  that  it  will  give  me  equal  pleasure  to  further  any  arrangements 
for  that  purpose."     (115  MS.  Dom.  Let  484.) 
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But  for  the  construction  apparently  placed  on  the  Department's  position 
by  Mr.  Fish,  the  **  arrangements  "  which  Mr.  Cadwalader  expressed 
his  readiness  to  further  would  seem  to  have  referred  to  a  presen- 
tation, if  not  by  Sir  Eklward  himself,  at  least  with  his  assent,  as 
already  given. 

"The  generals  spent  Tuesday  in  Brussels  in  sight-seeing.    On 

Wednesday  they  wet  to  Ghent.  One  or  two  of  the 
***a«      li  **'    journals  remind  them  that,  as  British  subjects,  it  is 

largely  to  England  that  they  must  look  for  the  suc- 
cess of  their  mission. 

"  The  Boer  generals  will  not  be  received  by  the  Grerman  Emperor. 
The  North-German  Gazette  on  Wednesday  gave  prominence  to  the 
following  communique: 

" '  It  was  asserted  yesterday  by  a  number  of  journals  that  the  audi- 
ence to  be  given  to  the  Boer  generals  by  His  Majesty  the  Emperor 
was  not  definitely  certain.  In  reply  to  this  statement  we  are  in  a 
position  to  make  the  following  announcement :  After  it  had  come  to 
the  knowledge  of  His  Majesty  that  the  leaders  of  the  former  Boer 
army,  Botha,  De  Wet,  and  Delarey,  were  coming  to  Berlin,  imperial 
commands  were  given  on  September  18  to  inform  the  generals  that 
His  Majesty  was  prepared  to  receive  them  provided  that  in  Germany 
they  abstained  from  every  kind  of  anti-English  agitation,  and  would 
have  themselves  announced  {anmelden)  to  His  Majasty  by  the  agency 
of  the  English  ambassador.  Thereupon  General  De  Wet  declared  for 
himself  and  his  comrades  that  they*  agreed  to  the  conditions  under 
which  a  reception  by  His  Majesty  the  German  Emperor  would  take 
place. 

"  'According  to  an  official  dispatch  received  from  The  Hague  on 
October  6,  the  generals  have,  nevertherless,  meanwhile  changed  their 
minds;  they  now  raise  objections  against  applying  for  an  audience 
and,  on  the  contrary,  they  expect  a  summons  from  His  Majesty  the 
Emperor.  In  these  circumstances  the  matter  is  decided  and  settled 
(erledigt)  in  the  negative  sense.'  " 

London  Times,  Weekly,  Friday,  Oct.  10,  1902,  p.  646,  col.  2. 

III.  REOILATWN8  A8  TO  REAL  PROPERTY. 
1.  Law  in  the  United  States. 
(1)  common  law  and  statutes. 

§  544. 

In  order  to  ascertain  what  the  law  is  in  the  United  States,  outside 
the  territory  under  Federal  jurisdiction,  with  regard  to  the  acquisi- 
tion, inheritance,  or  holding  of  lands  by  aliens,  the  statutes  and  the 
judicial  decisions  of  the  various  States  must  be  consulted. 
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Milllken  v.  Barrow,  56  Fed.  Rep.  148;  Pilla  v,  German  School  Assoc., 
23  FecL  Rep.  700 ;   Wirt,  At  Gen..  1819,  1  Op.  275. 

The  prevailing  rule  in  the  various  States  is  that  aliens  can  Inherit 
(Stanbery,  At  Gen.,  I860,  12  Op.  5.) 

The  following  decisions  may  be  cited : 

Alabama :  Sec.  1914  of  the  code,  which  permits  nonresident,  as  well  as 
resident,  aliens  to  take  lands  by  descent,  is  not  limited  by  the  pro- 
vision In  the  State  constitution,  which  assures  to  resident  aliens  the 
same  rights  of  property  as  citizens.  (Nicrosi  v.  Fhillipi,  91  Ala. 
299,  8  So.  Rep.  561.) 

California:  Sec*.  671,  of  the  civil  code,  which  permits  aliens  to  take, 
hold,  and  dispose  of  property,  real  or  personal,  is  not  in  conflict  with 
or  limited  by  sec.  17,  Art  I.,  of  the  State  constitution,  which  secures 
similar  rights  to  resident  aliens  of  the  white  race  or  of  African 
descent,  who  are  eligible  to  naturalization  as  citizens  of  the  United 
States.  (Blythe  v,  Hinckley,  127  Cal.  431,  59  Pac.  Rep.  787;  Lyons 
V,  State,  07  Cal.  380 ;  Carrasco  v.  State,  67  Cal.  385 ;  Re  Billings,  65 
Cai.  593;   State  v.  Smith,  12  Pac.  Rep.  121.) 

Colorado :  As  to  the  extension  of  the  right  to  acquire  real  estate  to  non- 
resident aliens,  see  act  of  April  1,  1891,  Laws  of  1891,  20.  See,  as  to 
a  mining  claim,  Lee  v.  Justice  Min.  Co.,  29  Pac.  Rep.  1020. 

Connecticut:  The  common-law  rule  excluding  from  inheritance  a  person 
claiming  through  an  alien  ancestor  does  not  obtain.  (Appeal  of 
Campbell,  64  Conn.  277,  29  Atl.  Rep.  494.) 

District  of  Columbia :  By  the  act  of  March  3,  1887,  24  Stat  476,  aliens 
and  foreign  corporations  are  prohibited  from  acquiring  lands.  See 
Geofroy  v.  Riggs,  133  U.  S.  258 ;  Johnson  t\  Elkius,  1  App.  D.  C.  430. 

Idaho:  Aliens,  with  certain  exceptions,  are  prohibited  from  acquiring 
and  holding  real  estate,  except  for  the  purpose  of  enforcing  liens. 
(Act  of  Feb.  26,  1891,  Laws  of  1890-91,  108.  See,  however.  Ah  Kle 
V.  McLean,  32  Pac.  Rep.  200.) 

Illinois :  By  the  act  of  June  16,  1887,  nonresident  aliens  can  not  acquire 
or  hold  lands,  but  the  heirs  of  aliens  who  have  previously  acquired 
lands  are  allowed  a  limited  time  in  which  to  dispose  of  them.  (Wun- 
derle  v.  Wunderle,  144  III.  40,  33  N.  E.  195;  Schultze  v,  Schultze,  144 
111.  290;  Scharpf  t?.  Schmidt,  172  111.  255,  50  N.  E.  182;  Meadowcroft 
V.  Winnebago  (>).,  181  111.  501,  54  N.  E.  949;  Beavan  v.  Went,  155 
111.  592,  41  N.  B.  91.) 

Indiana:  As  to  the  right  of  aliens  to  inherit  see  Donaldson  v.  State 
(1903),  67  N.  B.  1029. 

Iowa:  Nonresident  aliens  are  forbidden  to  take  or  hold  lands,  except 
within  certain  limitations.  (Burrow  v.  Burrow,  98  Iowa.  4(X),  67 
N.  W.  287 ;  Furenes  v.  Mickelson,  86  Iowa,  508. 53  N.  W.  416 ;  Bennett 
V.  Hibbert,  88  Iowa,  154,  55  N.  W.  93 ;  Opel  i\  Shoup,  100  Iowa,  407 ; 
Meier  v.  Lee,  76  N.  W.  712 ;  In  re  Gill's  Estate,  44  N.  W.  553 ;  Ware  v. 
Wlsner,  50  Fed.  Rep.  310;  Purczell  v.  Smldt  21  Iowa,  540;  Green- 
held  V.  Stanforth,  21  Iowa,  595.) 

Kansas:  Aliens  are  not  permitted  to  acquire  or  hold  real  estate.  (Smith 
V,  Lynch,  61  Kans.  609,  60  Pac.  Rep.  329.) 

Kentucky :  See  Yeaker  v.  Yeaker,  4  Mete.  33 ;  Eustache  v.  Rodaquest.  11 
Bush.  42. 

Maine :  See  Potter  v.  Titcomb,  22  Me.  300. 

Michigan :  See  Crane  v.  Reeder,  21  Mich.  24. 

H.  Doc.  661— vol  4 3 
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Missouri :  See  Burke  v.  Adams,  80  Mo.  504 ;  De  Franca  v.  Howard.  21 

Fed.  Rep.  774;    Wilson  v.  Klmmel,  19  S.  W.  24;    Utassy  v.  Gieding- 

hagen,  33  S.  W.  444. 
The  contract  of  an  alien  to  purchase  land  in  Missouri  Is  not  absolutely 

void,  but  his  title  may  be  perfected  by  naturalization.     (Pembroke 

V.  Huston  (15)04),  180  Mo.  627,  79  S.  W.  470.) 
Montana :  See  Ouigley  r.  Birdseye.  11  Mont.  439,  28  Pac.  Rep.  741. 
Nevada:  See  State  v.  Preble.  18  Nev.  251;   (as  to  mining  claims)  Golden 

Fleece  v.  Cable  Co.  12  Nev.  312. 
New  York :  Under  Laws  of  1874,  p.  317,  c.  261,  and  I^ws  of  1875,  p.  32, 
^  c.  38,  nonresident  aliens  could  inherit  lands  in  New  York  as  if  they 

were  citizens  of  the  United  States.     (Kelly  v.  Pratt  (1903),  83  N.  Y. 

Supp.  630,  41  Misc.  31.     See  Richardson  v.  Anisdon,  85  N.  Y.  Sur)p. 

342;  Stewart  r.  Russell  (1904),  86  N.  Y.  Supp.  625,  91  App.  Div.  310.) 

By  an  act  of  1897  (Laws  1897,  c.  593).  a  citizen  of  a  nation  that 

grants  similar  privileges  to  citizens  of  the  United  States  may  hold 

and  convey  lands  in  New  York.     (Fay  v.  Taylor,  31  Misc.  32,  63  N.  Y. 

S.  572.     See.  also,  Wainwright  v.  Low,  132  N.  Y.  313,  30  N.  E.  747 ; 

Heeney  r.  Brooklyn,  33  Barb.  3(50 ;  Goodrich  i\  Russell,  42  N.  Y.  177 ; 

Ettenheinier  r.  Ileffernan.  66  Barb.  374;  Maynard  r.  Maynard,  3(» 

Hun,  227 ;  Callahan  v.  O'Brien,  25  N.  Y.  S.  410 ;  Smith  r.  Reilly,  31 

Misc.  701,  66  N.  Y.  S.  40;  In  re  Beck,  11  N.  Y.  S.  199:  Stamm  t?. 

Bostwick,  122  N.  Y.  48,  25  N.  E.  233;  Branagh  v.  Smith,  46  Fed. 

Rep.  517.) 
Oregon :  See  La  very  t\  Arnold,  36  Or.  84 ;  Quinn  r.  Ladd,  59  Pac.  Rep. 

457;   (as  to  mining  claims)  WulfT  v.  Manuel,  23  Pac.  723. 
Pennsylvania:  See  Ondis  r.  Banta,'7  Kulp,  390. 
South  Dakota :  By  the  act  of  Feb.  19,  1890,  Laws  of  1890,  c.  123,  p.  283, 

aliens  may  take  and  hold  lands. 
Tennessee:  See  Emmet  r.  Emmet,  14  I-^ea,  369. 
Texas:  See  Hanrick  v.  Patrick,  119  U.  S.  156;  Ilanrlck  v.  Hanrick,  61 

Tex.  596;  Williams  v,  Bennett,  1  Tex.  Civ.  App.  498,  20  S.  W.  85<>; 

Gray  t\  Kauffman,  82  Tex.  65,  17  S.  W.  513;  Baker  r.  Westcott,  11 

S.  W.  157 ;  Zundell  v.  Gess,  9  S.  W.  879 ;  Hanrick  r.  Gurley,  93  Tex. 

458,  54  S.  W.  347,  56  S.  W.  330 ;  Settegast  v.  Schrimpff,  35  Tex.  323 ; 

Act  of  April  13,  1891,  Gen.  Laws  1891,  c.  62,  p.  82. 

'•  It  is  clear,  by  the  common  law,  that  an  alien  can  take  lands  by 
<^ purchase,  though  not  by  descent;  or,  in  other  words,  he  cannot  take  by 
the  act  of  law,  but  he  may  by  the  act  of  the  party.  This  principle  has 
been  settled  in  the  yearbooks,  and  has  been  uniformly  recognized  as 
sound  law  from  that  time.  .  .  .  Nor  is  there  any  distinction, 
whether  the  purchase  be  by  grant  or  by  devise.  In  either  case,  the 
estate  vests  in  the  alien,  .  .  .  not  for  his  own  benefit,  but  for  the 
benefit  of  the  state;  or,  in  the  language  of  the  ancient  law,  the  alien 
has  the  capacity  to  take  but  not  to  hold  lands,  and  they  may  be  seized 
into  the  hands  of  the  sovereign.  .  .  .  But  until  the  lands  are  so 
seized,  the  alien  has  complete  dominion  over  the  same  .  .  .  and 
may  convey  the  same  to  a  purchaser.  .  .  .  We  do  not  find  that  in 
respect  to  these  general  rights  and  disabilities,  there  is  any  admit- 
ted difference  between  alien  friends  and  alien  enemies.    During  the 
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war  the  property  of  alien  enemias  is  subject  to  confiscation  jure  helli^ 
and  their  civil  capacity  to  sue  is  suspended.  .  .  .  But  as  to  capac-  ^ 
ity  to  purchase,  no  case  has  been  cited  in  which  it  has  been  denied; 
and  in  the  Attorney-General  v.  Wheeden  and  Shales,  Park.  Rep.,  267JA 
it  was  adjudged  that  a  bequest  to  an  alien  enemy  was  good,  and,  after 
a  peace,  might  be  enforced.  Indeed,  the  common  law,  in  these  partic- 
ulars seems  to  coincide  with  the  jus  gentiumJ*^ 

Story,  J.,  Fairfax's  Devisee  v.  Hunter's  Lessee,  7  Cranch,  619. 

See  Lambert's  Lessee  v.  Paine  (1805),  8  Cranch,  97;  Levy  v.  McCartee,  6 
Pet.  102;  Craig  v.  Radford,  3  Wheat  594;  Jones  v.  McMasters,  20 
How.  8 ;  Belden  v.  Wilkinson,  68  N.  Y.  S.  205,  33  Misc.  659. 

The  statute  of  11  and  12  William  III.,  chap.  6,  enacting  that  the 
King's  natural-born  subjects  within  the  realm  should  inherit  and  be 
inheritable,  and  make  their  pedigrees  and  titles  by  descent  from  any 
of  their  ancestors,  lineal  or  collateral,  although  the  father,  mother,  or 
other  ancestor,  by,  from,  through,  or  under  whom  they  might  derive 
their  title,  were  born  out  of  the  King's  allegiance  and  realm,  does  not 
apply  to  the  case  of  a  living  alien  ancestor  so  as  to  create  a  title  by 
heirship  where  none  would  exist  by  the  common  law  if  the  ancestor 
were  a  natural-born  subject.  The  language  of  the  statute  imports  no 
more  than  a  removal  of  the  defect  for  want  of  inheritable  blood.  It 
does  not  in  terms  create  a  right  of  heirship  where  the  common  law, 
indei>endent  of  alienage,  prohibits  it.  It  puts  the  party  in  the  same 
situation,  and  none  other,  that  he  would  be  in  if  his  parents  were  not 
aliens. 

McCreery  t\  SdniervlUe,  9  Wheat  354. 

Followed  under  the  similar  statute  of  Texas  (Hart.  Dig.  art.  585), 
McKinney  v.  Saviego,  18  How.  235. 

A  court  of  equity  will  treat  a  devise  by  an  alien  as  valid  against 
heirs  at  law  until  the  title  of  the  alien  has  been  impeached  by  pro- 
ceedings on  the  part  of  the  state.  All  the  authorities  agree  that  at 
common  law  an  alien  can  take  lands  by  purchase — that  is,  by  grant 
or  devise — though  not  by  descent;  although  the  estate  vests  in  the 
alien  not  for  his  own  benefit  but  for  the  benefit  of  the  istate.  If  the 
state  sees  fit  to  seize  the  lands,  the  same  rule  must  prevail  in  equity, 
for  it  is  a  general  principle  of  equity  that  equitable  estates  are  sub- 
ject to  the  same  modes  and  condition  as  corresponding  legal  estates. 

Cross  V,  De  Valle,  1  Cliff.  282. 

An  alien  mortgagee  may  maintain  a  bill  to  have  the  debt  paid  by 
a  sale  of  the  land  which  had  been  conveyed  to  him  as  security 
therefor. 

Hughes  V.  Edwards,  9  Wheat  489. 
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An  alien  who  becomes  naturalized  may  hold  lands  acquired  before 
his  naturalization. 

Governeur's  Heirs  v.  Robertson,  11  Wheat  332.  _ 

« 
A  devise  of  land  to  trustees,  in  trust  to  sell  the  same  and  pay  the 

whole  proceeds  to  an  alien  cestui  que  trusty  is,  in  equity,  a  bequest 

of  personalty;  and  the  alien  may  take  and  hold  the  proceeds,  and 

can  compel  the  execution  of  the  trust,  even  as  against  the  state. 

Craig  V,  Leslie,  3  Wheat.  563. 

A  sale  of  lands  in  Texas,  made  before  her  separation  from  Mexico, 
by  a  citizen  to  a  nonresident  alien,  passed  the  title  to  the  latter,  who 
thereby  acquired  a  defeasible  estate  in  them,  which  he  could  hold  until 
deprived  thereof  by  the  supreme  authority,  upon  the  official  ascertain- 
ment of  the  fact  of  his  nonresidence  and  alienage,  or  upon  the 
denouncement  of  a  private  citizen.  ''  By  the  common  law,  an  alien 
can  not  acquire  real  property  by  operation  of  law,  but  may  take  it  by 
act  of  the  grantor,  and  hold  it  until  office  found ;  that  is,  until  the  fact 
of  alienage  is  authoritatively  established  by  a  public  officer,  upon  an 
inquest  held  at  the  instance  of  the  government.  The  proceeding 
which  contains  the  finding  of  the  fact  upon  the  inquest  of  the  officer  is 
technically  designated  in  the  books  of  law  as  '  office  found.'  .  .  . 
By  the  civil  law  some  proceeding  equivalent  in  its  substantive  fea- 
tures was  also  essential  to  take  the  fact  of  alienage  from  being  a  mat- 
ter of  mere  surmise  and  conjecture,  and  to  make  it  a  matter  of  record. 
Such  a  proceeding  was  usually  had  before  the  local  magistrate  or 
council,  and  might  be  taken  at  the  instance  of  the  government,  or 
upon  the  denouncement  of  a  private  citizen.  The  course  pursued  in 
the  present  case  seems  to  have  been  in  conformity  with  common  usage. 
The  fact  of  alienage  and  nonresidence  was  thus  officially  established ; 
it  became  matter  of  record,  and  the  subsequent  declaration  of  the 
commissioner  that  the  land  was  vacant  was  the  judgment  which  the 
law  prescribed  in  such  cases.  The  land  was  then  subject  to  be  re- 
granted  by  the  commissioner,  as  fully  as  though  no  previous  grant  to 
Sims  had  ever  been  made." 

Field,  J.*,  Phillips  v,  Moore,  100  U.  S.  208,  212. 

The  constitution  of  Texas,  although  declaring  generally  that  aliens 
shall  not  hold  land  in  Texas,  except  by  title  emanating  directly  from 
the  government,  did  not  divest  their  title,  for  it  adds  that  "  they  shall 
have  a  reasonable  time  to  take  possession  of  and  dispose  of  the  same, 
in  a  manner  hereafter  to  be  pointed  out  by  law."  Before  the  title  can 
be  divested,  proceedings  for  enforcing  its  forfeiture  must  be  provided 
by  law  and  carried  into  effect,  and  hitherto  they  have  not  been  pro- 
vided. 

Airhart  v.  Massieu,  98  U.  S.  491. 
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The  incompetency  of  a  citizen  of  the  United  States,  on  account  of 
alienage,  to  hold  lands  in  the  Republic  of  Texas  immediately  ceased 
on  the  admission  of  Texas  into  the  Union. 

Osterman  v,  Baldwin,  6  WaH.  116. 

By  the  laws  of  Missouri,  in  force  in  18C6,  an  alien  was  capable  of 
taking  by  descent  lands  in  that  State,  and  of  holding  and  alienating 
them,  if  he  either  resided  in  the  United  States,  and,  by  taking  the 
oath  prescribed  by  the  act  of  Congress,  had  declared  his  intention  to 
become  a  citizen,  or  resided  in  Missouri,  although  the  ancestor 
through  whom  he  claimed  was,  at  the  time  the  descent  was  cast, 
an  alien,  who,  by  reason  of  his  nonresidence,  was  incapable  of 
inheriting. 

Sun  Ivan  t?.  Burnett,  105  U.  S.  334. 

The  Missouri  statute  of  1855,  which  gave  to  a  nonresident  alien  the  right 
within  a  limited  period  to  sell  and  convey  the  lands  whereof  the 
Intestate  died  seized,  applied  only  where  at  the  time  of  his  death 
there  was  no  person  capable  of  taking  them  by  descent. 

The  repeal  of  the  act  of  February,  1874,  giving  aliens  the  same  right 
to  hold  property  as  their  government  had  conferred  on  citizens  of 
Kentucky,  did  not  operate  retrospectively,  so  as  to  unsettle  existing 
titles,  or  to  confiscate  property  held  under  the  statute. 

Commonwealth  v.  Newcomb,  109  Ky.  18,  22  Ky.  Law  Rep.  510,  58  S.  W. 
445. 

"  It  is  not  competent  for  the  Government  of  the  United  States  to 
interfere  with  the  legislation  of  the  respective  States  in  relation  to 
the  property  of  foreigners  dying  ab  intestato^  or  in  regard  to  inherit- 
ances of  any  kind,  nor  has  Congress  authority,  under  the  Constitu- 
tion, to  pass  a  general  law,  as  you  seem  to  suppose,  upon  the  subject" 

Mr.  Marcy.  Sec.  of  State,  to  Mr.  Fay,  .Tune  19,  \^A,  MS.  Inst  Switz,  I.  17. 

By  the  act  of  March  8,  1887,  aliens  and  foreign  corporations  are 
prohibited  from  acquiring  or  holding  land  in  the  Territories  of  the 
United  States  and  the  District  of  Columbia. 

24  Stat  476. 

An  alien  may  hold,  convey,  and  devise  real  estate  In  the  District  of  Colum- 
bia.    (Crittenden,  At  Gen.  18,52,  5  Op.  021.) 

The  right  of  preemption,  under  the  acts  of  ISIiO  and  1834,  accrues  to  per- 
sons who  were  not  citizens  of  the  United  States  at  the  time  of  tlieir 
passage,  especially  where  the  local  law  authorizes  them  to  hold  and 
convey  real  estata     (Butler,  At  Gen.  18.*i0,  3  Op.  91.) 

Aliens  are  entitled  to  purchase  public  lands,  subject  only  as  to  their 
tenure  to  such  limitations  as  particular  States  may  enact,  with  tiie  ex- 
ception that  preemptions  are  secured  only  to  such  as  have  d(H'lare<l 
their  Intention  to  become  naturalized.  (Cushing,  At  Gen.  18r>5,  7 
Op.  351.) 
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''There  are  no  provisions  in  existing  treaties  between  the  United  States 
and  Great  Britain  touching  the  general  right  of  British  subjects  to 
hold  real  estate  or  personal  proi)erty  in  the  United  States.  The 
right  of  foreigners  to  hold  title  to  real  estate  is  entirely  dependent 
on  the  laws  of  the  State  in  which  the  land  is  situate.  Foreigners 
may  obtain  title  to  public  lands  owned  by  the  United  States  by  pur- 
chase. They  can  not,  however,  enter  such  lands  under  the  preemp- 
tion or  homestead  laws  without  having  first  declared  their  intention 
to  become  citizens  of  the  United  States.*'  (Mr.  Cadwalader,  Asst.  Sec. 
of  State,  to  Mr.  Lowe,  Nov.  25,  1874,  105  MS.  Dom.  Let.  28C.  To  the 
same  effect,  see  Mr.  Bayard  to  Mr.  Lehman,  June  23.  1885,  15G  MS. 
Dom.  Let.  80.) 

The  act  of  1887  does  not  apply  to  land  previously  acquired.  (Johnson  v. 
Elkins.  1  App.  D.  C  430.) 

By  the  act  of  March  2,  1897,  amending  the  act  of  March  3,  1887, 
oxc(*pt  as  to  the  District  of  Columbia,  no  person  not  a  citizen  of  the 
United  States,  or  who  has  not  declared  his  intention  to  become  a  citi- 
zen, can,  unless  the  right  is  secured  to  him  by  treaty,  own  land  in  any 
of  the  Territories.  The  act  does  not  apply  to  land  owned  by  aliens 
which  was  acquired  on  or  before  March  3,  1887,  so  long  as  it  is  held 
by  them  or  their  heirs  or  legal  representatives,  nor  to  any  alien  who 
shall  become  a  bona  fide  resident  of  the  United  States;  and  the  resi- 
dent alien,  if  he  abandons  his  residence,  is  allowed  ten  years  in  which 
to  alienate  his  lands. 

29  Stat.  G18. 

Only  citizens  of  the  United  States,  and  aliens  who  have  declared 
their  intention  to  become  citizens,  can  locate  and  purchase  mining 
clahns  under  R.  S.  §  2319. 

O'Reilly  v.  Campbell.  116  U.  S.  418,  G  Sup.  Ct.  421;  Billings  v.  Aspen 
Min.  &  Smelting  Co.  52  Fed.  Rep.  250,  3  C.  C.  A.  09,  10  U.  S.  App. 
322;  Anthony  v.  Jillson,  83  Cal.  29(5,  23  Pac.  419;  North  Noonday 
Min.  Ck).  V,  Orient  Min.  Co.,  G  Sawyer,  299,  1  F<h1.  Rep.  522. 

The  right  of  an  alien  to  inherit  a  mining  claim  located  upon  gov- 
ernment land,  as  against  every  person  but  the  United  States,  is  deter- 
mined by  the  laws  of  the  State  in  which  the  claim  is  located. 

Lohmann  i;.  Ilelmer,  104  Fed.  Rep.  178,  citing  Lee  Doon  r.  Tosh  (Cal.)  8 
Pac.  021 ;  Tibbitts  r.  Ah  Tong,  2  Pac.  759 ;  Chapman  r.  Toy  Long,  4 
Sawy.  28,  Fed.  Cas.  No.  2.010 ;  Billings  v.  Smelting  Co.,  2  C.  C.  A.  252, 
51  Fed.  Rep.  338 ;  Manuel  v,  Wulflf,  152  U.  S.  510. 

(2)    TREATY    STIPULATIONS. 

§  545. 

Under  the  treaty  of  1778  with  France,  French  subjects  are  en- 
titled  to   purchase   and   hold   lands   in   the    United 
^*"''-  States. 

Chirac  r.  Chirac,  2  Wlieat.  259;  Carneal  v.  Banks,  10  Wheat.  181. 
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The  District  of  Columbia  is  one  of  the  "  States  of  the  Union,"  in 
the  sense  of  Art.  VII.  of  the  treaty  with  France  of  Feb.  23,  1853,  in 
relation  to  the  tenure  of  real  estate  in  the  United  States  by  citizens 
of  France. 

Geofroy  v,  Riggs,  133  U.  S.  258,  10  Sup.  Ct  295,  overrulng  Geoflfroy  t;. 
RiggB,  7  Mackey  (D.  C.)»  331. 

Laws  of  Nebraska,  1889,  p.  483,  prohibiting  nonresident  aliens  from 
acquiring  realty  by  inheritance,  is  inoperative  so  far  as  relates  to 
citizens  of  France,  since  by  the  treaty  between  the  United  States  and  ^ 
France,  of  1853,  citizens  of  France  are  entitled  to  acquire,  by  inher- 
itance or  otherwise,  real  estate  in  all  respects  the  same  as  a  citizen 
of  the  United  States  in  the  States  by  whose  laws  an  alien  is  per- 
mitted to  hold  real  estate,  and  aliens  are  permitted  to  hold  realty  by 
the  laws  of  Nebraska. 

Bahuaud  v,  Bize,  105  Fed.  Rep.  485. 

Under  Art.  VII.  of  the  treaty  between  the  United  States  and  the 

Hanseatic  Republics  of  Dec.   20,   1827,  citizens  of 
Bremen  have  three  years  within  which  to  dispose  of  * 
an  inherited  interest  in  lands  in  Illinois,  notwithstanding  the  act  of 
June  16,  1887,  disabling  nonresident  aliens  from  taking  or  holding 
lands  in  that  State. 

Schultze  V,  Sehultze,  aS  N.  E.  201. 

See,  also.  Wunderle  v.  Wunderle,  144  lU.  40,  33  N.  E.  195. 

With  reference  to  the  case  of  a  naturalized  citizen  of  the  United 
States,  residing  in  the  State  of  New  York,  who  died  leaving  a  will 
by  which  he  devised  all  his  real  and  personal  property  within  that 
State  to  a  sister,  a  German  subject,  residing  in  Prussia,  and  to  a  law 
passed  by  the  legislature  of  New  York,  in  May,  1896,  granting  to 
aliens  the  right  to  hold  real  property  within  the  State  on  proof  of 
reciprocal  treatment  in  the  alien's  country,  the  Department  of  State 
said  that,  as  between  the  United  States  and  Prussia,  "  the  reciprocal 
right  of  the  citizens  or  subjects  of  the  one  country  to  succeed  to  and 
take  possession  under  testament,  donation,  or  otherwise,  of  property 
situated  in  the  other  country,  is  regulated  by  Article  XIV.  of  the 
treaty  of  1828.  .  .  .  The  laws  of  Prussia  are  understood  to  permit  >- 
aliens  to  acquire  lx)th  personal  and  real  j)roperty  and  to  possess  equal 
rights  with  natives  as  participators  in  an  inheritance.  (Cockburn's 
'  Nationality,'  page  104,  Ix)ndon,  1809.)" 

Mr.  Day.  Assist.  Sec.  of  State,  to  Mr.  Keinrter,  Octo!)er  21,  1897,  221  MS. 
Doin.  Let.  582. 

Art.  X.  of  the  treaty  between  the  United  States  and  the  German 
Empire  of  Dec.   11,  1871,  in  prohibiting  discriminating  duties  on 
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inheritances,  merely  recognizes  existing  rights,  and  does  not  confer  a 
right  of  inheritance  where  it  has  not  been  granted  by  treaty. 

Wunderle  v,  Wunderle.  144  lU.  40,  33  N.  E.  195. 

Under  Article  IX.  of  the  Jay  treaty,  by  which  it  is  provided  that 

British  subjects  holding  lands  in  the  United  States, 

and  their  heirs,  so  far  as  respects  those  lands  and  the 

remedies  incident  thereto,  should  not  be  considered  as  aliens,  the 

parties  must  show  that  the  title  to  the  land  for  which  the  suit  was 

commenced  was  in  them  or  their  ancestors  when  the  treaty  was  made. 

tiarden  v,  Fisher,  1  Wheat  300. 

British  subjects  born  before  the  Revolution  are  incapable  of  Inheriting 

lands  In  the  United  States  except  by  force  of  some  treaty.     (Blight 

V.  Rochester,  7  Wheat  535.) 

By  a  convention  between  the  United  States  and  Great  Britain, 
signed  March  2,  1899,  a  citizen  or  subject  of  the  one  contracting 
party,  who,  were  he  not  disqualified  by  alienage,  would  inherit  realty 
in  the  territorities  of  the  other,  is  allowed  a  term  of  three  years, 
which  may  be  prolonged  if  circumstances  render  it  necessary,  to  sell 
the  property  and  take  away  the  proceeds,  free  from  any  duties  or 
charges  not  imposed  on  citizens  or  subjects  of  the  country  from  which 
the  proceeds  are  withdrawn. 

Previously  to  the  conclusion  of  this  convention,  the  treaties  of  the  United 
States  with  Great  Britain  contained  "  no  stipulations  relative  to  the 
tenure  of  real  estate  except  the  temporary  prttvlsions  of  Article  IX.  of 
the  treaty  of  November  19,  1794."  (Mr.  Porter,  Act.  Sec.  of  State, 
to  Messrs.  Stryker  &  Campbell,  Aug.  2,  1887,  1G5  MS.  Dom.  Let.  48.) 

It  has  been  held,  however,  that,  so  far  as  It  went.  Art.  IX.  of  the  treaty  of 
1794  was  permanent  in  Its  nature.  (Sutton  r.  Sutton,  1  Russ.  &  M. 
663,  675 ;  Society  for  the  Propagation  of  the  Gospel  r.  New  Haven,  8 
Wheat.  464.) 

The  treaty  of  March  2,  1899  (ratifications  exchan^d  July  28, 
1900) ,  removes  the  disability  of  alien  next  of  kin  to  inherit. 

Doe  V.  Roe  (1903),  55  Atl.  341. 

By  Article  XVIII.  of  the  treaty  between  the  United  States  and 

Sardinia,  of  November  26,  1838,  "  where,  on  the  death 
^'  of  any  person  holding  real  estate  within  the  terri- 

tories of  one  of  the  contracting  parties,  such  real  estate  would  by  the 
laws  of  the  land  descend  on  a  citizen  or  subject  of  the  other  party, 
who  by  reason  of  alienage  may  be  incapable  of  holding  it,"  such 
ir  citizen  or  subject  is  "  allowed  a  reasonable  time  to  sell  such  real 
estate,"  and  to  take  away  the  proceeds  without  paying  any  other 
taxes  than  those  to  which  the  inhabitants  of  the  country  where  the 
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real  estate  is  situated  are  subject  in  like  cases.  "  This  provision  may 
be  thought  to  cover  the  case  of  a  Sardinian  subject,  who  has  become 
a  citizen  of  the  United  States,"  but  whose  heirs  are  Italian  subjects 
and  reside  in  Italy.  It  may  be  argued,  however,  that  the  stipu- 
lation is  only  for  the  benefit  of  those  aliens  who,  but  for  their  alienage, 
would  take  by  the  laws  of  inheritance,  and  that  it  does  [not]  embrace 
those  who  take  in  virtue  of  an  express  devise.'"  In  such  a  case  the 
interested  parties,  if  asked  to  pay  a  discriminating  tax,  have  an 
undoubted  right  to  appeal  to  the  judicial  tribunal  for  relief,  though 
such  action  in  the  particular  case  could  not  be  advised  by  the  Depart- 
ment of  State. 

Mr.  Fish.  Sec.  of  State,  to  Count  de  Coloblano,  Feb.,  1870,  MS.  Notes  to 
Italy,  VII.  53. 

Mr.  Fish,  In  the  course  of  this  note,  cited  Mnger  v.  Crima,  8  How.  490, 
boldInK  that  a  statute  of  Louisiana  imposing  a  tax  on  alien  succes- 
sion to  real  estate  was  not  repugnant  to  the  Constitution  of  the 
United  States,  both  the  deceilent  and  the  heirs  in  that  case  being 
aliens  and  no  treaty  l)eing  invoked.  In  State  t\  Poydras,  9  La. 
Ann.  1(55,  said  Mr.  Fish,  it  was  held  that  a  citizen  of  Louisiana 
domiciled  abroad  was  subject  to  the  tax,  the  statute  making  no  dis- 
crimination between  citizens  of  the  State  and  aliens  in  the  same  cir- 
cumstances. In  the  case  of  Poydras.  added  Mr.  Fish,  the  court  cited 
Frederickson  v.  Louisiana,  23  How.  445,  holding  that  the  treaty  with 
Wtirtemberg  did  not  apply  to  the  succession  of  the  estate  of  a  former 
subject  of  Wtirtemberg  who  had  been  naturalized  In  the  United 
States  and  who  resided  in  Louisiana  at  the  time  of  his  death.  Mr. 
Fish  observed,  however,  that  the  terms  of  the  treaty  with  Sardinia 
were  more  general,  embracing  "  any  person "  holding  real  estate 
within  the  territories  of  one  of  the  contracting  parties,  while  the 
treaty  with  WUrtemburg  referred  to  property  held  by  "citizens  or 
subjects  "  of  one  party  within  the  territory  of  the  other. 

The  treaty  with  Sardinia  of  1838  is  superseded  by  the  treaty  with  Italy  of 
February  2B,  1871.  which  provides  (Art.  XXII.)  that  in  resix»ct  of  real 
estate  the  citizens  and  subjects  of  the  contracting  parties  shall  be 
treated  on  the  footing  of  the  most  favored  nation. 

It  seems  there  is  no  treaty  stipulation  l)etween  the  United  States 

and  the  Netherlands  on  the  subject  of  the  rights  by 
inheritance  of  the  children  of  a  deceased  child  of  a 

Netherlander  dying  intestate  in  the  United  States.    Article  6  of  the 

treaty  of  1782  related  only  to  personalty. 

Stanbery,  At  Gen.,  1806.  12  Op.  5. 

Art.  VI.  of  the  treaty  bcstween  the  United  States  and  Sweden  of 

April  3,  1783,  in  providing  that  the  subjects  of  the 

^^  ***         contracting   parties   "  may    freely   dispose   of   their  ^ 

goods  and  effects,"  and  that  "  their  heirs,  in  whatever  place  they  shall 

reside,  shall  receive  the  succession  even  ah  infestato^    .     .     .    without 

having  occasion  to  take  out  letters  of  naturalization,"  does  not  confer 
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upon  a  person,  claiming  through  a  Swedish  subject,  the  right  to 
inherit  land. 

Meier  v,  Lee,  76  N.  W.  712.    (Iowa.) 

"In  Chirac  v.  Chirac  (2  Wheat.  259),  it  was  held  by  this  court 

that  a  treaty  with  France  gave  to  her  citizens  the 
right  to  purchase  and  hold  land  in  the  United  States, 
removed  the  incapacity  of  alienage  and  placed  them  precisely  in 
the  same  situation  as  if  they  had  been  citizens  of  this  country.  The 
State  law  was  hardly  adverted  to,  and  seems  not  to  have  been  con- 
sidered a  factor  of  any  importance  in  this  view  of  the  case.  The 
same  doctrine  was  reaffirmed  touching  this  treaty  in  Carneal  v.  Banks 
(10  id.  181),  and  with  respect  to  the  British  treaty  of  1794  in  Hughes 
V.  Edwards  (9  id.  489).  A  treaty  stipulation  may  be  effectual  to 
protect  the  land  of  an  alien  from  forfeiture  by  escheat  under  the 
laws  of  a  State.  (Orr  v.  Hodgeson,  4  id.  543.)  By  the  British  treaty 
of  1794  '  all  impediment  of  alienage  was  absolutely  leveled  with  the 
ground,  despite  the  laws  of  the  States.  It  is  the  direct  constitu- 
tional question  in  its  fullest  conditions.  Yet  the  Supreme  Court 
held  that  the  stipulation  was  within  the  constitutional  powers  of 
the  Union.  Fairfax's  Devisees  t\  Hunter's  Lessee,  7  Cranch,  G27; 
see  Ware  v.  Hylton,  3  Dall.  242.'  8  Op.  Att'ys-Gen.  417.  Mr. 
Calhoun,  after  laying  down  certain  exceptions  and  qualifications 
which  do  not  effect  this  case,  says:  'Within  these  limits  all  ques- 
tions which  may  arise  between  us  and  other  powers,  be  the  subject- 
matter  what  it  may,  fall  within  the  treaty-making  power  and  may 
be  adjusted  by  it.'     (Treat,  on  the  Const,  and  Gov.  of  the  U.  S.  204.) 

"If  the  national  government  has  not  the  power  to  do  what  is 
done  by  such  treaties,  it  cannot  be  done  at  all,  for  the  States  are 
expressly  forbidden  to  '  enter  into  any  treaty,  alliance,  or  confedera- 
tion.'    (Const.  Art.  I.  §  10.) 

"  It  must  always  be  borne  in  mind  that  the  Constitution,  laws, 
and  treaties  of  the  United  States  are  as  much  a  part  of  the  law  of 
every  State  as  its  own  local  laws  and  constitution.  This  is  a  funda- 
mental principle  in  our  system  of  complex  national  polity.  (See 
also  Shanks  v,  Dupont,  3  Pet.  242 ;  Foster  &  Elam  v.  Neilson,  2  id. 
253;  The  Cherokee  Tobacco,  11  Wall.  616;  Mr.  Pinckney's  speech, 
3  Elliot's  Constitutional  Debates,  231;  The  People,  &c.  v.  Gerke  & 
Clark,  5  Cal.  381.) 

"  We  have  no  doubt  that  this  treaty  is  within  the  treaty-making 
power  conferred  by  the  Constitution.  And  it  is  our  duty  to  give 
it  full  effect." 

Ilauensteiu  v.  Lynham,  100  U.  S.  483,  489,  upholding  the  constitutionality 
of  the  stipulations  of  the  treaty  between  the  United  States  and  Switz- 
erland of  1850,  removing  the  disabilities  of  alienage  with  regard  to 
the  inheritance  of  real  estate. 
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Under  our  treaties  of  1847  and  1850  with  Switzerland  a  citizen  of 
the  United  States  is  as  freely  entitled  to  hold  property  in  Switzerland 
as  is  a  citizen  of  Switzerland. 

Mr.  Evarts.  Sec.  of  State,  to  Mr.  Fish,  Sept  2G.  1879,  MS.  Inst  Switz. 
II.  14. 

2.  Law  in  Other  Countries. 

§  546. 

The  British  act  of  May  12, 1870,  33  Vict.  c.  14,  §  2,  provides  that  an  ^ 

alien  may  take,  acquire,  hold,  and  dispose  of  real  and 
"*     "  personal  property  in  the  same  manner  as  a  natural- 

born  British  subject,  and  that  title  may  be  derived  through,  from,  or 
in  succession  to  an  alien  in  the  same  manner  as  through,  from,  or  in 
succession  to  such  a  subject.  It  is  declared,  however,  that  the  section 
shall  not  ai)ply  to  real  property  outside  the  United  Kingdom,  nor 
qualify  an  alien  for  any  office,  or  for  any  municipal,  parliamentary, 
or  other  franchise,  nor  entitle  him  to  any  right  or  privilege  as  a 
British  subject,  except  those  expressly  conferred  by  the  act  as  to 
property. 

Mr.  Ilin,  Act  Sec.  of  State,  to  Mr.  Armstrong,  June  7.  1000,  245  MS.  Dom. 
Let  4«7. 

A  naturalized  citizen  of  Canada,  being  a  British  subject,  was  en- 
titled to  the  benefit  of  the  act  of  February,  1874,  conferring  on  aliens 
the  same  right  to  hold  property  as  their  (jovernment  gave  citizens  of 
Kentucky,  by  virtue  of  an  act  of  the  English  Parliament  giving  aliens 
the  same  right  to  hold  property  that  natural-born  British  subjects 
have. 

("ommonwealtb   r.  Newconib.  109  Ky.   18,  22  Ky.   Law  Rep.  51G,  58  S. 
W.  445. 

"  By  Article  III.,  convention   [with  Japan]  of  1858,  Americans 

have  the  right  in  the  open  ports  '  to  lease  ground, 
*^*'*'  and  purchase  the  buildings  thereon  and  may  erect 

dwellings  and  warehouses.'  The  recent  convention  of  November  2*2, 
1894  (which  does  not  take  effect  until  July  17,  1899),  confirms  this  by 
giving  our  citizens  the  right  to  '  there  own  or  hire  and  occupy  houses, 
manufactories,  warehous<\s,  shops  and  premises  which  may  he  nec- 
cssiiry  for  them,  and  lease  land  for  residential  and  commercial 
purposes,  conforming  themselves  to  the  laws,  police  and  customs  regu- 
lations of  the  country  like  native  citizens  or  subjects.'  The  premises 
of  the  United  States  legation  at  Tokyo  are  held  under  this  lease- 
hold tenure,  a  ground  rent  l)eing  paid  for  the  land,  while  the  build- 
ings l)elong  to  the  United  States  Government." 

Mr.  Day.  Assist  Sec.  of  State,  to  Mr.  Cozade,  Nov.  20,  1807,  222  MS.  Doni. 
Let  555. 
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Citizens  of  the  countries  bordering  on  Mexico  can  not  hold  real 

estate  in  Mexico  within  sixty  miles  of  the  frontier, 

"*^'  without  the  individual  permission  of  the  President 

of  Mexico,  nor  can  foreigners  acquire  real  estate  within  five  leagues 

of  the  maritime  coasts  of  the  Republic,  except  by  permission  of  a 

special  act  of  Congress. 

Mr.  Bayard,  Sec.  of  State,  to  Mr.  Howe,  May  8,  1885,  155  MS.  Dom.  Let. 
323,  enclosing  copies  of  Consular  Reports,  Nos.  32  and  34. 

In  a  despatch  No.  1033,  of  May  2G,  1885,  Mr.  Morgan,  then  American 
minister  to  Mexico,  reported  that,  so  far  as  he  had  been  able  to  dis- 
cover, the  question  whether  a  mining  grant  was  subject  to  the  same 
consequences  under  Mexican  law,  and  the  same  disabilities  as  a 
purchase  of  land,  had  never  been  adjudicated  by  the  Supreme  Court 
of  Mexico.  (Mr.  Porter,  Act.  Sec.  of  State,  to  Mr.  Howe,  June  5, 
1885,  155  MS.  Dom.  Let  580.) 

"  Drawing  your  notice  to  the  Mexican  law  of  February  1,  1856, 
which  prohibits  foreigners  from  '  acquiring  real  estate  in  the  fron- 
tier States  or  Territories,  except  20  leagues  from  the  line  of  the 
frontier,'  without  previous  permission  of  the  Supreme  Government, 
I  have  the  honor  to  advise  the  Department  that  I  was  to-day  in- 
formed verbally  by  Mr.  Azpiroz,  acting  minister  of  foreign  affairs, 
that  the  Mexican  Government  had  determined  to  issue  no  authoriza- 
tions  or  permits  hereafter  to  foreigners  to  purchase  real  estate  within 
the  territorial  limits  stated  until  there  shall  have  been  a  final  adjust- 
ment of  the  boundary  between  the  two  Republics." 

« 

Mr.  Ryan,  min.  to  Mexico,  to  Mr.  Blaine,  Sec.  of  State,  No.  333,  June  27, 
1890,  For.  Rel.  1890,  G44. 

"  I  have  the  honor  to  state  that  on  account  of  the  Persian  law 

not  allowing  foreigners  to  hold  real  estate  in  Per- 

*"  **  sia,  and  on  account  of  the  great  difficulty  of  leasing 

property  here,  our  missionaries  were,  up  to  the  time  of  my  coming 

here,  obliged  to  resort  to  the  unsatisfactory  means  of  holding  their 

property  in  the  name  of  a  Persian  subject. 

"  Such  a  trustee,  a  few  weeks  ago,  claimed  that  the  property  held 
in  his  name  was  his  own;  that  he  was  both  the  legal  and  equitable 
owner.  He  refused  either  to  deed  to  anv  one  else  or  to  hand  the 
property  over  to  the  missionaries.  I  forced  him  to  reliquish  all  claim 
to  it  and  to  execute  a  deed  to  the  mission.  I  have  succeeded,  by  rep- 
resenting to  the  Government  the  good,  charitable,  hospital,  and  edu- 
cational work  done  by  the  missionaries  in  obtaining  for  them  the 
right  to  hold  real  estate  in  their  own  name. 

"  I  have  also  initiated  the  practice  here  of  obtaining  the  seal  of  the 
grand  vizier  upon  every  deed  of  property  purchased  by  Americans, 
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which  not  only  cures  all  defects  in  the  title,  but  is  also  a  guarantee 
of  our  right  to  hold  the  property." 

Mr.  Beale,  mlii.  to  Persia,  to  Mr.  Blaine,  Sec.  of  State,  No.  26,  Dec.  5, 
1891,  For.  Rel.  1892,  355. 

"  Citizens  of  the  United  States  have  the  right,  in  virtue  of  the  laws 

of  the  Empire  and  under  the  same  conditions  as  all 
strangers,  to  acquire  and  possess  real  estate  in  Russia 
subject  to  certain  restrictions,  as  set  forth  in  article  1003  of  volume 
9  of  our  Code  of  Laws. 

"  These  restrictions  bear  upon  the  holding  of  real  estate  in  the 
province  of  Turkestan  (law  of  12  June,  1886)  and  of  land  outside 
the  city  limits  in  the  ten  governments  of  Poland,  and  in  the  govern- 
ments of  Bessarabia,  Vilna,  Vitebsk,  of  Volhynia,  Grodno,  Kieff, 
Kovno,  of  Courland,  of  Livonia,  Minsk,  and  of  Podolia  (law  of 
14  March,  1887)." 

Mr.   Chic'hkine,   Russ.   for.  office,   to   Mr.   White,   min.   to  Russia,   May 
13/25,  1893,  For.  Rel.  1804,  540. 

"Personal  inquiry  at  the  foreign  office  reveals  the  fact  that  for- 
eigners are  not  permitted  to  own  real  estate  in  the  frontier  govern- 
ments of  the  west.  Thase  begin  at  Livonia,  south  of  this  point,  and 
embrace  Courland,  Kovno,  Suwalki,  Lomsha,  Plock,  Kalisz,  Piotrkow, 
Kielce,  Lublin,  Volhynia,  Podolia,  and  Bessarabia.  Otherwise  for- 
eigners are  permitted  to  do  business  in  these  provinces  the  same 
as  subjects  of  the  Empire,  and  there  are  said  to  be  no  special  restric- 
tions in  any  other  part  of  the  Empire. 

"  A  general  exception  to  this,  however,  must  be  noted  in  the  regu- 
lations relating  to  Jews.  Anyone  of  Jewish  origin  should  make 
special  inquiry  before  acting  upon  general  assurances,  for  the  Rus- 
sian Government  has  special  regulations  in  regard  both  to  its  Jewish 
subjects  and  to  foreigners  of  such  origin. 

"  While  no  exceptions  are  made  against  foreigners  within  the 
limits  stated,  yet  it  should  be  borne  in  mind  that  regulations  and 
requirements  are  much  more  minute  and  complex  here  than  in  our 
country,  and  so  a  foreigner  needs  to  proceed  with  great  care  in  order 
not  to  fail  in  such  particulars." 

Mr.  Breckinridge,  min.  to  Russia,  to  Mr.  Olney,  Sec.  of  State,  March  25, 
1896,  For.  Rel.  1806.  529. 

"  I  note  yopr  statement  that  the  land  on  which  the  girls'  school 

building  at  Marsovan  stood  is  held  in  the  name  of  a 
'  *^*         Turkish  subject,  while  the  permit  to  erect  the  build- 
ing thereon  was  also  given  to  a  Turkish  subject.    There  is  force  in 
your  comment  that '  There  appears  to  be  no  good  reason  why  the  title 
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should  not  have  been  in  the  name  of  the  college  society  oi*  in  the  name 
of  the  American  professors  there,  so  that  the  subject  could  be  more 
directly  dealt  with.'  The  imperial  rescript  of  7  Sepher  1284  (Janu- 
ary 18,  1867),  expressly  grants  to  foreigners  throughout  the  Turkish 
dominions  enjoyment  of  the  same  rights  as  Ottoman  subjects  in  re- 
gard to  holding  real  estate ;  and  the  Aarifi-Boker  protocol  of  August 
11,  1874,  followed  by  the  President's  proclamation  of  October  29  of 
the  same  year,  makes  the  recognition  of  such  right  to  hold  real  estate 
in  favor  of  American  citizens  a  matter  of  conventional  agreement 
entered. into  bv  the  United  States  Government  in  the  interest  of  its 
citizens  and  for  their  due  protection.'' 

Mr.  Adee,  Act.  Sec.  of  State,  to  Mr.  Thompson,  min.  to  Turkey,  No.  77, 

April  29,  1893,  For.  Uel.  1893,  G32. 
For  the  text  of  the  protocol  of  1874,  see  For.  Rel.  1874,  xxii. ;  05  Br.  &  For. 

State  Papers,  370.  « 

I 

"  I  have  the  honor  to  acknowledge  the  receipt  of  your  instruction 
No.  14C0  of  May  26.  The  '  special  law  '  to  govern  tlie  holding  of  real 
estate  in  Turkey  by  subjects  of  Ottoman  birth  who  have  changed 
their  nationality,  referred  to  in  Article  1  of  the  legislative  enactments 
printed  on  page  826  of  the  volume  of  '  Treaties  and  Conventions 
between  the  United  States  and  other  Powers,'  edited  in  1889,  has  not 
yet  been  enacted.  Subjects  of  Ottoman  birth  who  have  changed  their 
nationality  before  1869,  or  who  have  obtained  the  Imj^erial  sanction 
to  a  change  made  since  that  year,  are  considered  as  foreigners  and 
are  subject  to  the  provisions  of  Article  1  referred  to  above,  while 
subjects  of  Ottoman  birth  who  have  changed  their  nationality  since 
1869  without  the  Imperial  sanction  are  still  at  law  Ottoman  subjects 
and  their  naturalization  is  null  and  void.  There  is  a  provision  of 
law  by  which  persons  of  this  latter  class  may  have  pronounced 
against  them  the  loss  of  Ottoman  citizenship  entailing  tlie  forfeiture 
of  their  real  property.  (Article  6  of  the  '  Loi  sur  la  Nationalite 
Ottomane'  of  the  19th  January,  1869,  and  article  111,  wuth  note  of 
the  Code  de  la  Propriete  Fonciere  in  the  '  Legislation  Ottomane ' 
annotated  by  Aristarchi  Bey.)  This  provision  of  law  has,  however, 
never  been  put  into  practice  by  tlie  Ottoman  Government. 

"  It  would  seem  that  the  large  class  of  former  Ottoman  subjects 
who  have  acquired  American  citizenship  since  1869  without  the 
Imperial  sanction,  and  who  subsequently  return  for  a  longer  or 
shorter  sojourn  in  the  land  of  their  origin,  must  in  a  majority  of 
case^  profit  by  a  dual  nationality.  As  stated  in  No.  881  of  May  23, 
1896,  all  such  persons  who  are  land  owners  in  Turkey  are  unable  to 
accomplish  any  act  affecting  their  real  property  before  a  Turkish 
tribunal  or  bureau  unless  they  accept  the  dcvsignation  of  '  Ottoman 
subject.'    It  may  therefore  be  stated  as  generally  true  that  the  natu- 
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ralized  American  of  Armenian  origin  who  returns  to  this  country 
and  acquires  fpesh  holdings  of  real  property  or  disposes  of  property 
of  which  he  is  already  possessed  performs  these  acts  in  the  guise  of 
a  subject  of  the  Sultan." 

Mr.  Riddle,  charge  d'aff.  ad.  int,  to  Mr.  Sherman,  Sec.  of  State,  July  5, 

1807.  For.  Rel.  1807,  580. 
See  Mr.  Day,  Sec.  of  State,  to  Mr.  Tragidis,  May  12,  1808,  228  MS.  Dom. 

"  I  send  you  herewith  a  copy  of  the  correspondence  between  this 
Department  and  the  consul  at  Jerusalem  relative  to  the  complaint  of 
one  Hyman  Rose,  a  naturalized  citizen  of  the  United  States,  who 
alleges  that  he  was  prevented  by  the  Turkish  authorities  from  selling 
and  conveying  certain  real  estate  owned  by  him  in  Jerusalem  because 
he  is  a  Jew.    .    .    . 

"  In  this  connection  your  attention  is  called  to  the  real-estate  pro- 
tocol of  1874  (Treaty  Volume,  p.  824).  This  protocol  has  all  the 
force  of  a  treaty  engagement  and  secures  to  foreigners  the  right  to 
acquire,  hold,  and  convey  real  estate  upon  compliance  with  the  re- 
quirements of  local  laws  and  regulations  on  the  same  footing  as  native 
Turks.  You  will  note  that  there  is  no*  restriction  whatever  placed 
upon  the  enjoyment  of  this  right  by  aliens,  save  in  respect  to  '  sub- 
jects of  Ottoman  birth  who  have  changed  their  nationality.'  It  is 
declared  that  they  '  shall  be  governed  by  a  special  law.'  This  Gov- 
ernment has  never  been  informed  of  this  special  law,  but  it  can  have 
no  relation  to  a  prohibition  alleged  to  rest  on  a  religious  disqualifi- 
cation. If  an  American  citizen  be  denied  the  right  to  acquire  or 
dispose  of  real  estate  under  the  rescript  of  1867  and  the  protocol  of 
1874  because  he  is  alleged  to  be  of  a  certain  religious  faith,  this  Gov- 
ernment would  be  bound  to  protest  against  such  a  discrimination  as 
inadmissible.  No  religious  test  can  be  recognized  by  this  Government, 
and  equal  rights  under  treaties  are  claimed  for  all  American  citizens 
regardless  of  the  faith  they  profess. "» 

Mr.  Gresham,  Sec.  of  State,  to  Mr.  TerreU,  mln.  to  Turkey,  No.  14,  July  5. 
1803,  For.  Rel.  1803,  63a 

"  On  receipt  of  your  dispatch  No.  14,  ...  I  called  upon  the 
grand  vizier.  He  stated  to  me  that  the  restrictions  heretofore  exist- 
ing had  been  modified,  and  that  no  obstruction  would  be  placed  in  the 
way  of  Mr.  Rose  to  sell  his  land  in  Jerusalem  if  the  sale  is  made  to  a 
citizen. 

"  He  stated  that  the  Government  desired  to  prevent  the  alienation 
of  the  land  to  nonresidents,  and  to  those  who  wished  to  purchase  for 
speculative  purposes  with  no  intention  to  reside  upon  the  property 
when  bought. 
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"  On  his  promise  to  remove  any  obstacle  in  the  way  of  any  one  who, 
being  the  owner  of  land,  desired  to  sell  it  to  a  purchaser  not  an  alien 
and  who  wished  to  live  upon  it,  I  gave  him  the  name  of  Mr.  Rose. 

"  The  manifest  policy  of  the  Government  is  to  prevent  the  acquisi- 
tion of  land  in  Jerusalem  by  nonresidents  and  to  discourage  its  trans- 
fer for  speculative  purposes." 

Mr.  TerreU,  in  in.  to  Turkey,  to  Mr.  Gresham,  Sec.  of  State,  No.  23,  July 
29,  1893,  For.  Rel.  1893,  G51. 

"  It  would  appear  that  the  objections  of  the  grand  vizier  lie  against 
the  acquisition  of  lands  by  nonresidents  for  speculative  purposes,  and 
that  in  imposing  upon  Mr.  Rose  an  obligation  to  sell  his  land  to  '  a 
citizen '  or  to  '  a  purchaser  not  an  alien,'  his  excellency  is  not  to  be 
understood  as  announcing  any  puropse  to  impede  the  bona  fide  pur- 
chase of  lands  in  Turkey  by  American  citizens  under  the  existing 
real  estate  protocol." 

Mr.  Gresham,  Sec.  of  State,  to  Mr.  TerreU,  mln.  to  Turkey,  No.  41,  Aug. 
19,  1893,  For.  Rel.  1893.  609. 

'*  It  appears  from  a  report  made  by  the  governor  of  Jerusalem  that 
Jewish  emigrants  from  Russia,  after  going  to  the  United  States  and 
becoming  naturalized  in  that  country,  enter  Palestine  and  seek  to 
acquire  property  there. 

"  The  acquisition  of  real  property  in  Palestine  by  Jewish  immi- 
grants is,  however,  forbidden.  This  measure,  which  is  dictated  by 
considerations  of  a  political  nature,  has  for  its  sole  object  the  preven- 
tion of  the  permanent  establishment  in  Palestine  of  Jewish  immi- 
grants, who,  in  spite  of  the  existing  prohibition,  have  succeeded  or 
may  succeed  in  entering  the  country. 

"  The  Imperial  Government  having  prohibited  entry  into  Palestine 
to  foreign  Jews  emigrating  in  a  body,  as  was  conununicated  to  the 
foreign  missions  by  the  circular  notes  verbales  of  October  4  and  8, 
1888,  no  objection  can  reasonably  be  raised  at  the  present  day  to  a 
measure  which  is  solely  designed  to  safeguard  and  render  more  effica- 
cious this  prohibition. 

"  Besides,  as  the  interdiction  against  acquiring  real  property  in 
PalCvStine  applies  to  native  Jews  as  well  as  foreign  ones,  the  latter  can 
not  complain  of  unequal  treatment. 

"  In  order,  however,  to  avoid  any  prejudice  being  caused  to  the 
interests  of  foreign  Jews  duly  settled  in  Palestine  by  the  measure  in 
question,  the  Defterhane  (real-estate  bureau)  records  the  acquisition 
of  real  property  if  the  purchaser,  even  though  a  Jew,  presents  a  cer- 
tificate from  his  consulate,  attested  by  the  governor  of  Jerusalem, 
showing  that  he  does  not  belong  to  the  class  of  Jews  whose  immigra- 
tion into  Palestine  is  forbidden,  and  if  in  addition  he  delivers  a 
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declaration  by  which  he  undertakes,  in  the  case  of  urban  property, 
not  to  allow  the  house  he  is  buying  to  be  inhabited  by  Jews  of  this 
category,  and,  in  the  case  of  rural  property,  not  to  found  Jewish  col- 
onies on  it.  It  is  well  understood  that  measures  will  be  taken  against 
persons  who  may  act  in  a  manner  contrary  to  their  declaration/' 

Note  verbale,  Turkish  min.  of  for.  aff.  to  U.  S.  legation,  March  27,  1894, 
For.  Rel.  1896,  1106. 

"  The  Ottoman  law  of  1867,  which  concedes  to  foreigners  the  right 
of  holding  real  estate  in  the  Ottoman  Empire,  and  which  is  formally 
accepted  by  the  protocol  of  1874,  declares  in  Article  II. : 

" '  Foreigners,  proprietors  of  real  estate  in  town  or  in  country,  are 
in  consequence  placed  upon  terms  of  equality  with  Ottoman  subjects 
in  all  things  that  concern  their  landed  property.' 

"And  after  specifying  on  certain  particulars  the  legal  effect  of  this 
equality,  it  says : 

" '  In  short,  they  are  in  all  things  to  hold  real  estate  by  the  same 
title,  on  the  same  condition,  and  under  the  same  forms  as  Ottoman 
owners,  and  without  being  able  to  avail  themselves  of  their  personal 
nationality,  except  under  the  reserve  of  the  immunities  attached  to 
their  persons  and  their  movable  goods,  according  to  the  treaties.' 

"  Now,  Ottoman  subjects  of  the  Jewish  faith  not  being  allowed  to 
purchase  real  estate  in  Jerusalem  except  under  certain  limitations, 
Jews  of  foreign  nationality,  it  is  claimed,  may  be  forbidden  to  pur- 
chase under  the  same  limitations. 

"The  prohibition  under  consideration  applies  only  to  Palestine, 
and  we  are  assured  owes  its  existence  solely  to  the  fear  that  an  inun- 
dation of  Jews  may  overflow  Palestine  and  greatly  embarrass  the 
Government. 

"  The  above  argument  is  not  particularly  dwelt  upon  in  the  note  of 
1894,  but  it  has  been  adduced  by  the  secretary  for  foreign  affairs  in 
conversations  with  me,  though,  I  am  bound  to  say,  not  with  great 
emphasis.  Still,  sooner  or  later,  we  may  expect  to  see  it  pressed,  and 
therefore  I  have  deemed  it  well  to  call  the  attention  of  the  Depart- 
ment to  it,  so  that,  if  thought  expedient,  proper  instructions  may  be 
given  in  regard  to  it." 

Mr.  Angell,  min.  to  Turlcey,  to  Mr.  Sbermaa,  Sec.  of  State,  Jan.  5,  1898, 
For.  Rel.  1898,  1104,  1105. 

"  The  reservations  or  inhibitions  derivable  from  Article  II.  of  the 
Ottoman  law  of  1867,  as  annexed  to  the  protocol  of  1874,  have  hereto- 
fore attracted  the  attention  of  this  Department,  and,  without  having 
an  express  case  before  it  for  decision,  it  has  nevertheless  been  inclined 
to  think  that  a  specific  disability  imposed  upon  Ottoman  subjects  for 
any  cause  as  regards  their  tenure  of  real  estate  would  in  like  manner 

H.  Doc.  551— vol  4 4 


50  ALIENS.  [§547. 

be  deemed  to  apply  to  aliens,  provided  no  discriminations  among  the 
several  classes  of  foreigners  were  thereby  made.  As  to  the  reason 
and  equity  of  the  inhibition  in  question,  that  is  another  matter,  and 
in  view  of  the  fact  that  the  inhibition  is  not  aimed  at  American  Jews, 
the  conditions  of  whose  residence  do  not  fall  within  those  of  Russian 
and  other  Hebrews,  which  is  supposed  to  have  led  to  the  adoption  of 
the  Turkish  rule,  it  would  seem  proper  for  you  to  endeavor  to  obtain 
soine  modification  of  the  restrictions  whereby,  under  such  limitations 
and  regulations  as  may  be  practical  and  just,  American  citizens  of  the 
Jewish  faith  may  be  allowed  to  purchase  real  estate  in  Jerusalem." 

Mr.  Sherman,  Sec.  of  State,  to  Mr.  Angoll.  iiiln.  to  Turkey,  Feb.  7,  1898, 
For.  Rel.  181)8,  1107,  1108.  Both  in  For.  Rel.  and  In  the  MS.  Records, 
this  refers  to  article  11,  but  it  should  evidently  be  Art.  II. 

IV.  MILITARY  SERVICE, 
1.  Voluntary  Enlistments. 

■ 

■    §  547. 

The  voluntary  enlistment  of  an  alien  in  the  military  service  raises 
in  itself  no  international  question.  The  modern  tendency,  however, 
is  to  exclude  aliens  from  such  service,  and  this  seems  to  be  in  harmony 
with  sound  principles, 

"At  the  request  of  the  Secretary  of  War  and  in  view  of  the  inquiries 
which  have  Ixjen  made  and  are  being  made  at  the  embassies  and  lega- 
tions of  the  United  States  by  officers  of  foreign  armies  who  wish  to 
take  service  in  the  American  Army  in  the  present  war  with  Spain, 
you  are  instructed  to  notifj'  such  persons  that  the  United  States  Gov- 
ernment does  not  find  it  practicable  to  avail  itself  of  their  offer  for  the 
following  reasons : 

"  The  Regular  Army  is  now  officered  exclusively  by  natives  or  natur- 
alized citizens  of  the  United  States,  and  aliens  are  not  allowed  to 
enlist  as  private  soldiers. 

"  The  officers  of  the  volunteer  forces  are  appointed  by  the  governors 
of  the  several  States,  and  the  General  Government  could  not  consist- 
ently reconmiend  the  appointment  of  foreign  officers  in  the  State 
troops  when  they  are  debarred  from  the  Regular  Army." 

Circular,  Mr.  Day,  Sec.  of  State,  to  the  Diplomatic  Officers  of  the  United 
States,  May  12,  1898,  For.  Uel.  1808,  1174. 

See  In  re  McDonald.  1  Lowell,  100 :  Shorner's  Case,  1  Car.  L.  Rep.  r>,5. 

An  alien  who  enlists  Is  hound  to  scrv(»  the  term  of  his  enlistment.  (Nel- 
son, At.  (Jen.,  1844,  Oi).  :r»().     Sw  LcKarc.  At.  (ien.,  1841,  3  Op.  (mO.) 

The  act  of  180*2,  limiting  enlistments  to  citizens,  was  not  reenacted  in  any 
tsuhseciuent  law.     (Cushinj?,  At.  (Jen.,  1854,  0  Op.  474.) 


§  548.]  MILITARY   SERVICE.  5 1 

"  1.  .  .  .  All  persons  enlisted  for  the  United  States  Navy  have 
to  be  enlisted  by  regular  naval  recruiting  officers  at  permanent  or 
temporary  recruiting  stations  in  the  United  States;  and  by  the  com- 
manding officers  of  vessels  cruising  on  foreign  stations  in  time  of 
peace.     During  war  no  one  can  be  recruited  in  a  foreign  country. 

''  2.  Certain  aliens,  who  declare  their  intentions  of  becoming  natur- 
alized citizens,  and,  in  exceptional  cases,  those  who  do  not,  are  enlisted, 
jjrovided  they  can  understand  the  English  language  sufficiently  well 
for  receiving  instructions.  There  is  no  fund  for  paying  traveling 
and  other  expenses  before  enlistments  are  made. 

"  3.  If  aliens  are  enlisted,  they  are  eligible  to  any  position  for  which 
they  can  qualify,  but  the  customs  and  regulations  of  the  service  have 
been  that  only  men  of  long  and  continued  service  receiv^e  the  higher 
ratings;  and  it  is  the  opinion  of  the  Bureau  that  not  even  a  citizen  of 
the  United  States  residing  abroad  can  enlist  in  time  of  war  without 
coming  to  the  United  States,  unless  neutrality  laws  are  violated." 

Rei)ort  of  Capt.  Crownlnshleld,  Chief  of  tbe  Bureau  of  Navigation,  Navy 
Department,  June  1,  1898,  communicated  by  Mr.  Allen,  Acting  Sec.  of 
the  Navy,  to  the  Sec.  of  State,  June  1,  1898,  For.  Rel.  1898,  1175. 

The  British  Government  uniformly  grants  requests  of  the  Govern- 
ment of  the  United  States  for  the  discharge  of  American  citizens 
from  the  army  upon  satisfactory  proof  that  they  enlisted  while  minors 
without  the  consent  of  their  parents.  But,  as  a  condition  of  making 
such  request,  the  Department  of  State  requires  the  deposit  with  the 
American  minister  at  London  of  a  sum  sufficient  to  pay  the  expenses 
of  the  transportation  of  the  individual  to  the  United  States,  this  rule 
having  been  adopted  in  consequence  of  the  distress  in  which  young 
American  citizens  were  involved  by  being  discharged  without  means 
in  places  where  they  could  find  no  employment' 

Mr.  Bayard,  Sec.  of  State,  to  Mrs.  Lewis,  July  17,  188G.  liM  MS.  Horn. 
Let  20. 

See,  to  the  same  effect,  Mr.  Porter,  Act  Sec.  of  State,  to  Mr.  Biggs,  Oct.  4, 
188(J,  161  MS.  Dom.  Let  547. 

See  Mr.  Bayard,  Sec.  of  State,  to  Sec.  of  War,  Jan.  9,  1889,  enclosing  a 
note  of  the  British  legation  of  Jan.  2,  1880,  asking  for  the  discharge  of 
Septimus  Reynolds,  who  had  enlisted  in  the  military  service  of  the 
United  States  while  a  minor,  without  the  consent  of  his  parents. 
(171  MS.  Dom,  Let  285.) 

2.  Compulsory  Service. 

§548. 

Three  American  citizens  engaged  in  business  as  merchants  at "  Jack- 
mel,  St.  Domingo"  (now  Jacmel,  Ilayti),  having  been  subjected  to 
forced  loans  and  military  service,  decided  to  leave  the  island,  and  for 
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that  purpose  applied  for  passports,  which  General  Pageot,  the  French 
commander,  refused  to  give  them.  They  then  tried  to  depart  without 
passports,  and  were  arrested  and  imprisoned.  The  United  States  pro- 
tested against  their  detention,  saying :  "  The  most  inviolable  and  most 
obvious  right  of  an  alien  resident  is  that  of  withdrawing  himself  from 
a  limited  and  transitory  allegiance  having  no  other  foundation  than  his 
voluntary  residence  itself.  The  infraction  of  this  right  is  conse- 
quently among  the  greatest  of  injuries  that  can  be  done  to  individuals, 
and  among  the  justest  of  causes  for  the  interposing  protection  of  their 
government." 

Mr.  Madison,  Sec.  of  State,  to  Mr.  Pichon,  French  charge,  May  20,  1803,  14 
MS.  Dom.  Let.  155. 

"  Citizens  or  subjects  of  one  country  residing  in  another,  though 
bound  by  their  temporary  allegiance  to  many  common  duties,  can  never 
be  rightfully  forced  into  military  service,  particularly  external  service, 
nor  be  restrained  from  leaving  their  residence  when  they  please.  The 
law  of  nations  protects  them  against  both,  and  the  violation  of  this 
law  by  the  avowed  impressment  of  American  citizens  residing  in 
Great  Britain  may  be  pressed  with  the  greater  force  on  the  British 
Government,  as  it  is  in  direct  inconsistency  with  her  impressment  of 
her  own  subjects  lx)und  by  much  stronger  ties  to  the  United  States, 
as  above  explained,  as  well  as  with  the  spirit  of  her  commercial  laws 
and  policy,  by  which  foreigners  are  invited  to  a  residence.  The 
liberation  of  the  persons  comprehended  by  this  article,  therefore,  can 
not  l)e  justly  or  honorably  refused,  and  the  provision  for  their 
recompense  and  their  return  home  is  equally  due  to  the  service  ren- 
dered by  and  the  wrong  done  to  them." 

Mr.  Madison,  Sec.  of  State,  to  Mr.  Monroe,  niin.  to  England,  Jan.  5,  1804, 
Am.  State  Papers,  For.  Rel.  III.  81,  87. 

In  reply  to  a  complaint  of  the  French  minister,  that  a  Mr.  de 
Testaret,  a  French  subject,  while  in  Ohio  on  private  business,  had 
l>een  enrolled  in  the  militia  and  called  on  to  perform  military  duty 
in  defense  of  the  countrv,  as  a  citizen  of  the  United  States;  and  that 
a  similar  demand  had  been  made  on  Mr.  Dumas,  another  French 
subject,  in  Missouri  Territory,  Mr.  Monroe  stated  that  he  would 
immediately  write  to  the  governors  of  Ohio  and  Missouri  and  re- 
quest their  attention  to  the  subject. 

Mr.  Monroe,  Sec.  of  State,  to  Mr.  Serurler,  French  luln.,  July  30,  1813, 
MS.  Notes  to  For.  Leg.  II.  13. 

"I  can  hardly  suppose  that  there  exists,  anywhere  in  the  world, 
the  erroneous  belief  that  aliens  are  liable  here  to  military  duty.     If 
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you  think  otherwise,  there  will  be  no  objection  to  your  giving  any 
publication  you  please  to  this  communication." 

Mr.  Seward,  Sec.  of  State,  to  Mr.  Gamble,  Aug.  14,  1862,  58  MS.  Dom. 

Let  G8. 
See  Ex  parte  Blumer,  27  Tex.  734. 

"  I  regret  that  absence  from  this  city  has  prevented,  until  now,  the 
receipt  of  your  letter  of  the  28th  of  August  last.  The  question  which 
it  presents  is  not  without  its  difficulties.  The  provision  found  in  the 
constitution  of  Indiana  and  in  other  States,  which  admits  foreigners 
to  citieenship  there  who  have  not  perfected  their  naturalization,  has 
not  been  unknown  to  this  Department.  So  long  as  questions  arising 
under  it  have  only  a  local  bearing,  serious  difficulties  may  easily  be 
avoided.  The  occurrence  of  the  present  civil  war  brings  up  questions 
under  it,  which  affect  the  relations  of  the  United  States  to  foreign 
nations. 

"  There  is  no  principle  more  distinctly  and  clearly  settled  in  the  law 
of  nations,  than  the  rule  that  resident  aliens  not  naturalized  are  not 
liable  to  perform  military  service.  We  have  uniformly  claimed  and 
insisted  upon  it  in  our  intercourse  with  foreign  nations.  While  the 
State  of  Indiana  holds  that  an  alien  becomes  a  citizen  by  one  year's 
residence  and  declaration  of  intention  to  become  a  citizen  of  the 
United  States,  the  law  of  Great  Britain  holds  that  a  native  British 
subject  owes  allegiance  to  the  British  Government,  until  he  has  com- 
pletely effected  his  naturalization  in  the  United  States,  under  the  laws 
of  Congress. 

"  In  the  very  beginning  of  the  war,  the  question  arose  between  the 
two  Governments  in  this  way.  A  British  subject  residing  in  Mary- 
land, who  had  filed  a  declaration  of  intention,  but  had  not  perfected 
his  naturalization  under  the  laws  of  Congress,  claimed  protection  and 
redress  from  this  Government  on  the  ground  that  he  had  a  British 
passport.  On  examining  the  records  of  this  Department,  it  was  found 
that  from  the  foundation  of  the  Government  the  Department  had 
refused  to  grant  passports  as  citizens  to  aliens  who  had  merely  filed 
the  preliminary  declaration  of  intention,  and  who  had  not  effected 
their  naturalization  under  the  United  States  laws,  and  had  informally 
recognized  the  passports  granted  to  them  by  the  proper  authorities  of 
the  governments  of  which  they  had  been  born  subjects.  It  was 
deemed  wise  and  prudent  to  adhere  to  this  course,  insomuch  as  it 
seemed  to  be  not  only  equal  and  just,  but  also  entirely  in  conformity 
with  the  laws  of  Congress.  The  conjuncture  of  a  civil  war,  moreover, 
was  thought  an  unfavorable  one  for  a  departure  from  the  settled 
practice  of  the  Government  in  its  intercourse  with  foreign  countries, 
with  all  the  hazards  of  conflict.  It  is  proper  to  state,  however,  that  in 
every  case  where  an  alien  has  exercised  suffrage  in  the  United  States, 
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he  is  regarded  as  having  forfeited  his  allegiance  to  his  native  sov- 
ereign, and  he  is  in  consequence  of  that  act  like  any  citizen  liable  to 
l^rforni  military  service.  It  is  understood,  moreover,  that  foreign 
governments  acquiesce  in  this  construction  of  the  law.  It  is  hoped 
that  under  this  construction  your  militia  force  will  not  be  sensibly 
reduced." 

Mr.  Seward,  Sec.  of  State,  to  Gov.  Morton,  Sept.  5,  1802,  58  MS.  Doni.  IM. 
100.     See,  however,  supra,  S  387. 

"  No  alien-born  person  is  liable  to  render  military  service  unless 
either  he  has  been  naturalized  on  his  own  application  or  has  made  a 
voluntary  declaration,  on  oath,  of  his  intention  to  become  a  citizen  by 
naturalization,  according  to  law,  or  has  claimed  and  actually  exercised 
the  political  right  of  voting  as  a  citizen  of  the  United  States." 

Mr.  Seward,  Sec.  of  State,  to  Mr.  WlHIams,  Nov.  24,  1803,  02  MS.  Dom. 
Let.  333,  502. 

See  Mr.  Seward,  Sec.  of  State,  to  Mr.  Stanton,  Sec.  of  War,  Aug.  8,  1803, 
01  MS.  Dom.  Let.  348. 

Orders  Nos.  53  and  05  of  the  provost-marshal-general  made  It  the  duty  of 
provost-marshals,  when  not  satisfied  that  the  claimant  was  entitled  to 
exemption  from  the  military  draft  on  the  ground  of  alienage,  to  refer 
the  case,  with  the  affidavits  and  such  other  evidence  as  they  might 
be  able  to  procure,  through  the  provost-marshal-general,  for  the 
decision  of  the  Department  of  State,  in  the  meantime  suspending  all 
action  until  such  decision  should  be  made.  It  was  desired  that  the 
observance  of  these  orders  should  be  enjoined  on  the  provost-mar- 
shals, in  order  that  the  evidence  might  reach  the  Department  of  State 
through  the  proper  channel  instead  of  being  communicated  to  it  by 
the  parties  interested.  (Mr.  Seward,  Sec.  of  State,  to  Mr.  Stanton, 
Sec.  of  War,  Sept.  9,  1803,  01  MS.  I>om.  I^t.  520. ) 

In  a  case  of  alleged  fraudulent  enlistment  of  an  alien,  his  government  has 
an  undoubted  right  and  duty  to  ask  for  a  promjit  investigation  and 
satisfactory  answer;  and.  If  it  apix»ars  that  he  was  improiwrly 
enlisted  and  he  has  fallen  in  battle,  his  family  ought  to  have  some 
compensation.  (Mr.  Seward,  Sec.  of  State,  to  Mr.  Stanton,  Stn*.  of 
War,  Aug.  2,  1804,  05  MS.  Dom.  T^et.  309,  referring  to  previous  letters 
to  Mr.  Stanton  of  March  9  and  May  20,  1804,  and  the  latter*8  answers 
of  May  28,  and  July  8,  18(Vi,  and  a  note  of  the  French  legation  "  of 
the  18th  Instant") 

"  In  1861,  during  the  American  civil  war,  the  British  Government 
declared  that  if  enforced  enlistments  of  British  suhjecta  for  the  war 
were  persisted  in,  the  Government  would  be  obliged  to  concert  with 
other  neutral  powers  for  the  protection  of  their  respective  subjects; 
but  neither  in  the  Northern  or  Southern  States  was  the  discharge  of 
any  British  subject  enlisted  against  his  will  refuscnl  on  proper  repre- 
sentation. There  is  no  international  law  prohibiting  the  government 
of  any  country  from  requiring  aliens  to  serve  in  the  militia  or  police, 
yet  at  the  above-mentioned  date  the  British  Government  intimated 
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that,  if  the  United  States  permitted  no  alternative  of  providing  sub- 
stitutes, the  position  of  British  subjects  to  be  embodied  in  that  militia 
would  '  call  for  every  exertion  being  made  in  their  favo/  on  the  part 
of  Her  Majesty's  Government.'  The  British  Government  in  1862 
informed  Mr.  Stuart  that  as  a  general  principle  of  international  law 
neutral  aliens  ought  not  to  be  compelled  to  perform  any  military 
service  («.  ^.,  working  in  trenches),  but  that  allowance  might  be  made 
for  the  conduct  of  authorities  in  cities  under  martial  law  and  in 
daily  peril  of  the  enemy,  and  in  1864  the  British  Government  saw  no 
reason  to  interfere  in  the  case  of  neutral  foreigners  directed  to  be 
enrolled  as  a  local  police  for  New  Orleans. 

"  By  the  United  States  act,  April  14,  1802,  naturalized  aliens  are 
entitled  to  nearly  the  same  rights  and  are  charged  with  the  same 
duties  as  the  native  inhabitants;  and  aliens  not  naturalized,  if  they 
have  at  any  time  assumed  the  right  of  voting  at  a  State  election  or 
held  office,  are,  according  to  the  opinion  of  Mr.  Attorney-General 
Bates,  liable  to  the  acts  for  enrolling  the  national  forces.  (See,  also, 
act  3d  March,  1863,  and  act  24th  February,  1864;  proclamation  of 
President  May  8, 1863.)  This  was  acted  on  during  the  American  civil 
war,  and  tacitly  acquiesced  in  by  the  British  Government." 

2  HaUeck's  Int.  Law  (Baker's  ed.),  6. 

"  In  our  late  civil  war,  when  the  Government  of  the  United  States  was 
conii)elled  to  use  every  just  effort  to  put  down  the  Insurrection  by 
which  its  existence  was  assailed,  and  when  In  the  application  of  its 
conscription  acts  it  was  compel leil  to  consider  many  cases  of  aliens 
on  its  shores,  there  is  not  a  sinj?Ie  instance  in  which  an  alien  was 
held  to  military  duty  when  his  Government  called  for  his  release/" 
(Mr.  Bayard,  Sec.  of  State,  to  Mr.  McLane,  min.  to  France,  Feb.  15, 
188,  For.  Rel.  1888,  I.  510,  512.) 

"  During  the  civil  war  in  the  United  States,  all  persons  who  had 
voted  as  State  citizens  were  claimed  by  the  United  States  Govern- 
ment as  liable  to  the  conscription;  and  the  act  of  the  Congress  of 
March  3,  1863,  expressly  declared  that  the  levy  should  include  'all 
persons  of  foreign  birth  who  shall  have  declared  on  oath  their  inten- 
tions to  become  citizens.' 

'*  Mr.  Sellers,  a  British  subject,  who  had  announced  his  intention  to 
become  naturalized,  applied,  in  October,  1862,  to  be  informed  whether 
he  could  claim  the  protection  of  the  British  Government.  He  was 
told  that,  as  he  had  so  acted  without  consulting  the  British  Govern- 
ment, he  must  not  expect  that,  until  a  case  should  arise  in  which  its 
interference  might  be  requested,  it  would  give  any  opinion  of  the 
view  which  it  might  take  of  such  a  case.     (Pari.  Papers,  1862.) 

"  In  1862  certain  native-bom  British  subjects  in  Wisconsin  claimed 
*  that,  although  they  had  voted  at  elections,  they  had  done  so  imder 
the  State  law  as  aliens,  and  had  not  thereby  forfeited  tlieir  British 
nationality.' 
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^^  Mr.  Seward  replied  that,  so  far  as  the  executive  authority  of  the 
United  States  was  concerned,  no  foreigner  who  had  not  been  natural- 
ized, or  who  had.  not  exercised  the  right  of  suffrage,  had  hitherto 
been  required  to  serve  in  the  militia.  * 

"M.  Mercier,  the  French  minister,  wrote,  in  a  circular  to  the 
French  consuls,  that  Frenchmen  who  had  voted  illegally  in  the 
United  States  had  no  doubt  rendered  themselves  liable  to  legal  pen- 
alties in  that  country,  but  that  they  had  not  forfeited  their  French 
nationality,  or  their  right  as  aliens  to  be  exempt  from  compulsory 
military  service.  And  he  referred  to  the  laws  of  some  of  the  States 
which  admit  aliens  to  the  exercise  of  the  elective  franchise.  (Pari. 
Pap.  No.  536,  1862.)  The  matter  was  referred  by  Lord  Lyons  to  the 
H<»ne  Government,  and  he  was  instructed  to  abide  by  the  decision  of 

the  American  law  courts. 

•J 

"  In  1863  certain  able-bodied  male  persons  of  foreign  birth,  who 
had  declared  on  oath  their  intention  to  become  American  citizens, 
were  called  upon  for  military  duty  by  the  United  States.  On  this, 
the  British  Government  suggested  that  British  subjects  who  had 
merely  declared  their  intention  to  become  American  citizens,  but  had 
not  exercised  any  political  franchise  in  consequence  of  such  declara- 
tion, ought  to  be  allowed  a  reasonable  period  after  the  passing  of  the 
act  to  exercise  the  option  of  leaving  the  United  States  or  of  continu- 
ing residing  therein  with  the  annexed  conditions.  The  United  States 
Government  thereupon  allowed  sixty-five  days  to  such  persons  to 
exercise  their  option,  and  the  British  Government  refused  to  inter 
fere  on  behalf  of  any  intended  citizens  who  had  not  availed  them^ 
selves  of  the  opportunity.     (Pari.  Pap.  No.  337,  1863.)" 

1  HaUeck^s  Int.  Law  (Baker's  ed.),  305. 

With  reference  to  these  statements  it  is  to  be  observed  that  Mr.  Seward 
at  one  time  argued  that  the  provision  of  the  act  of  1863,  subjecting 
to  military  duty  persons  wtio  had  declared  their  intention  to 
become  citizens,  operated,  in  connection  with  another  provision  of 
the  same  act,  directing  the  issuance  to  such  persons  of  passports,  as 
a  process  of  naturalization,  which  the  proclamation  gave  them  the 
option  of  accepting,  by  staying  !n  the  United  States,  or  of  declining, 
by  going  away.  (Mr.  Seward,  Sec.  of  State,  to  Mr.  Dayton,  min.  to 
France,  July  20,  1863,  supra,  §  495.  vol.  3,  pp.  871-872. 

"  In  the  absence  of  treaties,  citizens  of  the  United  States  who  have 
become  and  are  remaining  domiciled  in  foreign  countries,  could  not 
be  exempt  from  certain  common  obligations  of  citizens  of  those  coun- 
tries to  pay  taxes  and  perform  duties  imposed  for  the  preservation  of 
public  order  and  the  maintenance  of  the  government.     The  treaty  f 

between  the  United  States  and  the  Argentine  Republic  exempts  citi- 
zens of  the  United  States  from  the  performance  of  all  compulsory 
military  service  and  from  the  payment  of  all  forced  loans,  requisi- 


? 
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lions,  and  military  exactions.     In  assi^ing  this  effect  to  the  treaty, 
your  proceeding  is  approved." 

Mr.  Seward,  Sec.  of  State,  to  Mr.  Asboth.  No.  27,  March  27,  1867,  MS.  Inst 
Argentine  Repub.  XV.  275. 

Tbls  instruction  related  to  the  ease  of  two  persons,  named  Albee  and  Gor- 
don, citizens  of  the  United  States,  who,  during  a  rel)ellious  rising  In 
1866  in  tlie  Argentine  Republic,  claimed  exemption  from  enrollment 
in  tlie  national  guard. 

"  This  Government  is  not  disposed  to  draw  in  question  the  right  of 
a  nation  in  a  case  of  extreme  necessity  to  enroll  in  the  military  forces 
all  persons  within  its  territories,  whether  citizens  or  domiciled  for- 
eigners. Nevertheless,  should  you  be  drafted,  as  you  fear,  on  inform- 
ing this  Department  of  that  fact  and  furnishing  proofs  of  your 
American  citizenship  and  a  statement  of  facts  in  regard  to  your  resi- 
dence in  Canada,  its  length  and  reasons  for  the  same,  such  representa- 
tions will  be  made  to  the  British  authorities  as  will,  it  is  to  be  hoped, 
result  in  your  exemption  or  release." 

Mr.  Seward,  Sec.  of  State,  to  Mr.  White,  July  10,  1868,  79  MS.  Dom. 
Let  73. 

A  person  residing  in  Montreal,  who  inquired  whether  he  was  entitled 
to  apply  for  naturalization  and  stated  that  he  intended  in  two  years  to 
renew  his  residence  in  the  United  States,  where  he  formerly  had  his 
home,  desired  to  ascertain  whether  his  naturalization,  if  it  should  be 
granted,  would  exempt  him  from  military  service  while  he  remained 
in  Canada.  The  Department  of  State  replied :  "  Whether  your  natu- 
ralization will  protect  you  from  military  service  depends  upon  the 
laws  of  Canada.  This  Government,  though  waiving  the  exercise  of 
the  right  to  require  military  service  from  all  residents,  has  never  sur- 
rendered that  right,  and  can  not  object  if  other  governments  insist 
upon  it." 

Mr.  Pish,  Sec.  of  State,  to  Mr.  Redmond,  AprU  3,  18C>0,  80  MS.  Dom. 
Let- 530. 

"  When  complaint  was  made  during  our  late  rebellion  that  Brit- 
ish subjects  were  compelled  to  serve  in  the  Virginia  and  Missouri 
militia,  Lord  Lyons  was  instructed  by  his  Government  '  that  there 
is  no  rule  or  principle  of  international  law  which  prohibits  the 
government  of  any  country  from  requiring  aliens  resident  within 
its  territories,  to  serve  in  the  militia  or  police  of  the  country,  or  to 
contribute  to  the  support  of  such  establishment.' 

"  This  appears  to  be  the  kind  of  service  required  of  American  citi- 
zens, in  common  with  all  others,  in  the  island  of  Curasao.  The  com- 
mutation for  such  service — eight  dollars  per  annum — appears  to  l)e 
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moderate  and  reasonable.    It  is  therefore  not  deemed  advisable  at 
present  to  raise  any  question  upon  this  subject." 

Mr.  Davis,  Assist.  Sec.  of  State,  to  Mr.  Faxon,  consul  at  Curagao,  No.  46, 
Feb.  17,  1870,  58  MS.  Desp.  to  Consuls,  26. 

"  I  must  decline  to  enter  into  the  question  to  what  extent  and  under 
what  circumstances  do  our  citizens,  native  or  naturalized  (in  the 
absence  of  treaty  stipulations),  owe  military  service  to  a  foreign 
government  in  whose  dominions  they  are  domiciled  for  commercial 
or  other  purposes.  They  certainly  do  not  stand  on  the  same  footing 
as  mere  travelers  or  temporary  sojourners. 

"  I  do  not  perceive  any  good  reason  why  a  government  (in  the 
absence  of  treaty  stipulations)  may  not  require  from  domiciled  for- 
eigners the  discharge  of  such  civic  duties  as  service  upon  juries,  in 
'  the  ordinary  municipal  arrangements  for  the  prevention  and  extin- 
guishment of  fires,  and  other  duties  of  like  character." 

Mr.  Fish,  Sec.  of  State,  to  Mr.  Wing,  AprU  6,  1871,  MS.  Inst.  Ecuador, 
I.  2C3. 

"  There  is  no  treaty  stipulation  between  the  United  States  and 
Great  Britain  which  exempts  the  citizens  or  subjects  of  either  party 
from  military  duty  in  the  forces  of  the  other  either  in  peace  or  war. 
Consequently  we  can  not  claim  such  exemption  in  Demerara  as  a  mat- 
ter of  right.  As  a  matter  of  comity  and  reciprocity,  however,  we 
certainly  can  claim  them.  During  the  late  civil  war  in  this  country 
there  were  numerous  instances  where  British  subjects  were  drafted 
into  the  military  service  of  the  United  States,  but  were  subsequently 
discharged  upon  the  application  of  the  British  minister  here.  The 
only  cases  in  which  a  compliance  with  such  an  application  was  refused 
were  the  few  in  which  persons  of  that  nationality  had  voted  in  States 
where  foreigners  not  fully  naturalized  are  allowed  that  privilege," 

Mr.  Davis,  As.sist.  See.  of  State,  to  Mr.  Figyelmesy,  consul  at  Demerara, 
No.  134,  March  7,  1873,  GO  MS.  Desp.  to  Consuls,  2.^»4. 

"  Few  of  our  treaties  contain  an  expre.ss  exemption  of  the  citizens 
of  one  party  from  military  service  to  the  other,  and,  as  you  remark, 
no  such  stipulation  is  embodied  in  the  treaty  with  Guatemala.  We 
<iid  not  claim  the  right  to  impress  aliens  into  our  forces  during  the 
late  civil  war,  but,  it  is  understood,  that,  in  one  instance  at  least,  in 
the  case  of  a  siege,  we  sought  to  justify  such  an  impressment.  TTnder 
thesi»  circumstances,  if  Mr.  Mordaunt  should  be  called  into  the  mili- 
tary service  of  Guatemala,  at  least  for  any  other  purpose  than  to 
<lefend  a  town  of  which  he  may  l)e  a  resident  during  a  siege,  you  are 
authorized  to  demand  his  discharge," 

Mr.  Fish,  Sec.  of  State,  to  Mr.  Williamson,  MIn.  to  Cent.  Am.,  No.  98, 
July  24.  1874,  MS.  Inst  Costa  Rica,  XVII.  191. 
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Foreigners  "  are  not  bound  to  discharge  municipal  duties,  nor  do 
military  service,  nor  to  work  personally  on  the  roads;  their  obliga- 
tion in  this  last  respect  is  limited  to  the  payment  of  the  corresponding 
road  tax." 

Circular  of  the  Guatemalan  Ministry  of  Foreign  Relations,  Sept.  13, 188S, 
For.  Rel.  1888,  I.  167-16a 

A  report  having  been  received  that  an  aged  citizen  of  the  United 
States  at  Matamoras,  Mexico,  had  been  taken  from  his  house  by  a 
military  force  and  placed  on  the  fortifications  in  an  exposed  position, 
the  United  States,  while  declaring  that  the  adoption  of  any  vigorous 
naeasures  which  might  comport  with  treaties  and  public  law  for  the 
purpose  of  defending  the  city  against  invaders,  could  not  be  com- 
plained of,  remonstrated  against  "  any  such  objectionable  course  on 
the  part  of  the  authorities  of  Matamoras  "  as  that  above  described, 
which,  it  was  declared,  would,  if  persisted  in,  "  justify  and  require 
3ther  measures  towards  protecting  the  helpless  strangers  under  their 
•.emporary  control." 

Mr.  Fish,  Sec.  of  State,  to  Mr.  Marlscal,  April  1,  1876,  MS.   Notes  to 

Mexican  Leg.  VIII.  51.  i 

The  fact  that  a  resident  in  Chili  is  a  citizen  of  the  United  States, 
does  not,  where  there  is  no  treaty  stipulation  covering  his  case,  ex- 
empt him  from  service'  in  a  temporary  civic  guard  in  which  all 
residents  are  by  law  required  to  serve. 

Mr.  Fish,  Sec.  of  State,  to  Mr.  Williamson,  No.  140,  June  13,  1876,  MS. 
Inst.  Chile,  XVI.  181. 

In  1880  the  Department  of  State  was  informed  that. certain  Ameri- 
can citizens  had,  while  on  a  visit  to  Mexico,  been  apprehended  by 
the  "  colonias  militaras,"  a  Mexican  irregular  troop,  and  after  being 
despoiled  of  their  horses,  arms,  and  other  effects,  were  taken  to  Piedras 
Negras  and  impressed  into  military  service  in  a  battalion  of  the 
Mexican  army.  The  American  minister  in  Mexico  was  instructed 
that  the  action  of  the  Mexican  authorities  appeared  to  be  not  only 
in  contravention  of  public  law  and  international  comity,  but  also 
a  violation  of  Article  XIV.  of  the  treaty  of  1831;  that  there  was 
"  scarcely  any  act  of  which  a  nation  should  be  less  tolerant  than 
that  of  a  neighboring  power  forcibly  impressing  its  citizens  into 
their  military  service,  perhaps  to  be  obliged,  at  some  future  time,  to 
fight  against  their  own  flag;  "  and  that,  if  the  circumstances  Avere 
found  to  be  as  stated,  he  was  to  demand  of  the  Mexican  Govern- 
ment the  instant  release  of  the  men  and  to  ask  for  a  reasonable 
indemnity   for  their  detention,  besides  urging  upon  the  Mexican 
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Government  the  adoption  of  measures  to  prevent  the  recurrence  of 
such  cases. 

Mr.  Hunter,  Act  Sec.  of  State,  to  Mr.  Morgan,  min.  to  Mexico,  No.  71, 
Oct  9,  1880,  For.  Rel.  1880,  776. 

"  The  suggestion  of  the  minister  for  foreign  affairs,  in  his  note  to 
you  of  the  30th  of  October  last,  is  to  the  effect  that  the  parties  thus 
forcibly  compelled  to  enter  the  military  service  of  a  foreign  poteer 
must,  in  order  to  secure  their  release,  resort  to  the  slow  formalities  of 
judicial  procedure  in  the  courts  of  the  country  whose  civil  and  mili- 
tary officers  committed  the  wrong.  Your  protest  against  this  posi- 
tion, as  novel  as  it  is  believed  to  be  untenable,  was  apt  and  timely. 
Mr.  Fernandez's  views  of  international  obligations  in  this  regard,  as 
expressed  in  his  note  of  the  30th  of  October,  can  not  for  a  moment 
be  accepted  by  this  Government. 

"  In  addition  to  the  precedent  of  Emilio  Baiz's  case,  which  you 
cite  in  your  reply  to  the  minister,  several  instances  are  found  in  the 
records  of  this  Department  in  which,  during  the  existence  of  our  late 
civil  war,  the  Mexican  Government  applied  to  this  for  protection  to 
Mexicans  resident  in  various  States  against  demands  of  the  local 
recruiting  officers  of  the  United  States  upon  these  Mexican  citizens 
to  serve  in  the  armies  of  this  Republic.  In  all  such  cases  it  is  found 
to  have  been  the  practice  of  this  Department  to  bring  the  subject  at 
once  to  the  attention  of  the  Secretary  of  War,  and  no  single  instance 
is  met  with  in  which  the  Mexican  citizen's  claim  to  exemption  from 
military  service  in  the  armies  of  the  United  States  was  not  promptly 
recognized  and  respected  by  this  government. 

"As  to  the  proof  of  citizenship  of  the  persons  now  in  question,  their 
status  as  citizens  of  the  United  States  was  established  to  the  satisfac- 
tion of  this  government  before  instructing  you  on  the  subject,  and 
when  that  point  is  settled,  as  required  by  the  laws  of  the  United 
States,  international  courtesy  dictates  that  that  of  Mexico  should 
hold  it  to  be  concluded.  The  peculiarities  of  Burnato's  case  are  suffi- 
ciently explained  in  my  No.  71.  Should  the  men  not  have  been 
already  released  on  your  receipt  of  this  instruction,  you  will  lose  no 
time  in  pressing  for  their  speedy  discharge  from  the  service  in  which 
they  are  held,  and  you  will  report  the  result  to  the  Department 
without  delay." 

Mr.  Evarts,  Sec.  pf  IState,  to  Mr.  Morgan,  Deo.  8,  1880.  For.  Rel.  1881,  751. 
For  the  note  of  the  Mexican  minister  of  foreign  affairs  of  Oct.  30,  1880, 
see  For.  Rel.  1881,  748, 

The  Mexican  Government  stated,  December  24,  1880,  that  all  the 
persons  referred  to  in  the  foregoing  correspondence,  except  one  who 
deserted,  were  discharged  from  the  army  in  July,  1880,  before  any 
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request  for  their  release  was  received.  The  American  consul  at 
Piedras  Negras  stated,  however,  in  February,  1881,  that  this  report 
was  inaccurate,  as  two  of  the  men  were  not  discharged  but  were  only 
transferred  from  the  battalion  in  which  they  were  placed  to  the 
"  colonias  militares,"  and  that,  while  serving  in  this  body,  one  of 
them  was  killed  in  a  fight  with  Indians.  The  other  afterwards 
deserted.  The  consul  suggested  that  compensation  should  be  made, 
especially  in  the  case  of  the  person  who  was  killed.  With  regard  to 
this  suggestion  Mr.  Blaine  said :  "  It  is  notorious  that  the  impress- 
ment of  American  seamen  into  the  naval  service  of  a  foreign  power 
was  at  one  time  a  serious  grievance,  not  to  be  acquiesced  in,  and  raised 
a  question  upon  which  all  parties  in  this  country  were  unanimous  in 
regarding  as  one  of  international  character.  Public  sentiment  here 
in  regard  to  that  subject  was  borne  in  mind  during  the  late  civil  war. 
The  number  of  persons  of  foreign  birth,  especially  in  the  large  cities, 
led  to  the  accidental  or  involuntary  enrollment  of  unnaturalized  aliens 
in  the  military  or  naval  service.  These,  however,  as  is  shown  by  the 
large  space  in  the  records  of  the  Department  at  the  time,  were  at  once 
discharged  upon  complaint  made  and  in  the  absence  of  proof  of  their 
naturalization.  It  is  hoped,  therefore,  that  in  considering  this  sub- 
ject the  Mexican  Government  will  not  only  have  due  regard  to  the 
unlawfulness  of  the  impressment,  but  to  the  universal  and  strong 
sentiment  upon  the  subject  which  pervades  this  country." 

Mr.  Blaine,  Sco.  of  State,  to  Mr.  Morgan.  Mar.  14,  1881,  For.  Rel.  1881,  757. 

As  to  subsequent  inquiries  of  the  American  minister  at  Mexico  as  to 
whether  claims  for  comiieiisation  should  be  presented,  see  Mr.  Morgan, 
min.  to  Mexico,  to  Mr.  Blaine,  Sec.  of  State,  No.  252,  Aug.  11,  1881, 
For.  Rel.  1881,  791. 

With  regard  to  the  complaint  of  E.  R.  Connell,  a  citizen  of  the 
United  States  residing  at  Batavia,  as  agent  for  an  American  house, 
that  he  was  subjected  to  compulsory  semiweekly  drills,  which  greatly 
interfered  with  his  business  duties,  the  American  minister  at  The 
Hague  was  instructed  as  follows : 

"  It  is  desirable  in  the  first  place  to  point  out  that  .  .  .  neither 
Mr.  Connell  nor  this  Department  has  questioned  his  treatment  as 
being  exceptional  in  any  way  or  as  being  different  from  what  was 
required  by  the  local  law  of  Batavia. 

"  The  question  presented  by  Mr.  Connell  and  by  this  Department 
for  the  consideration  of  the  Netherlands  Government  is  whether  or 
not  the  existence  of  such  a  local  law  is  justifiable  under  international 
usage.     .    .    . 

"  It  appears  that  the  '  schuttery  '  is  a  local  corps  in  which  all  resi- 
dents of  Batavia,  whether  the  subjects  of  the  Netherlands  Govern- 
ment or  not,  are  compulsorily  enrolled,  and  that  that  guard  may  be 
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called  upon  to  take  part  not  only  in  the  defense  of  Batavia  but 
also  in  expeditions  to  repress  disorder  in  neighboring  provinces. 

"  It  is  well  settled  by  international  law  that  foreigners  tempo- 
rarily resident  in  a  country  can  not  be  compelled  to  enter  into  its 
permanent  military  service.  It  is  true  that  in  times  of  social  dis- 
turbance or  of  invasion  their  services  in  police  or  home  guards  may 
be  exacted,  and  that  they  may  be  required  to  take  up  arms  to  help  in 
the  defense  of  their  place  of  residence  against  the  invasion  of  savages, 
pirates,  etc.,  as  a  means  of  warding  off  some  great  public  calamity 
by  which  all  would  suffer  indiscriminately.  The  test  in  each  case, 
as  to  whether  a  foreigner  can  properly  be  enrolled  against  his  will, 
is  that  of  necessity.  Unless  social  order  and  immunity  from  attack 
by  uncivilized  tribes  can  not  l)e  secured  except  through  the  enroll- 
ment of  such  a  force,  a  nation  has  no  right  to  call  upon  foreigners 
for  assistance  against  their  will. 

^*  There  is  no  evidence  in  the  possession  of  this  Department  tend- 
ing to  show  that  the  condition  of  affairs  at  Batavia  is  :aich  as  to 
bring  the  question  within  the  fair  meaning  of  the  rule  as  I  have 
stated  it  ...  ,  and,  short  of  some  such  condition  of  affairs  as 
this,  it  is  the  l)elief  of  this  Government  that  the  general  principles 
of  international  law  would  not  warrant  the  Netherlands  Govern- 
ment in  resorting  to  so  extreme  a  measure. 

"  The  Government  of  the  United  States  has  always  favored  the 
residence  of  its  citizens  abroad  for  commercial  purposi^s  connec^ted 
with  this  country.  Such  a  residence  is  conducive  to  the  interests 
not  only  of  the  United  Stateis  but  also  of  the  country  in  which 
such  agents  may  temporarily  reside. 

"  Although  the  right  of  the  Dutch  Government  to  expel  foreign- 
ers from  their  control  can  not  be  disputed,  the  Government  of  the 
United  States  can  not  but  regard  it  as  a  somewhat  inhosj)itable 
manner  of  dealing  with  strangers  who  reside  in  the  Dutch  provinces 
for  the  purpose  of  commerce  to  insist  as  a  condition  of  their  re^si- 
dence  that  they  shall  endure  compulsory  military  service,  which 
may,  under  some  circumstances,  become  extremely  dangerous  and 
onerous. 

"  You  may  bring  this  matter  verbally  to  the  attention  of  the 
minister  of  foreign  affairs,  and  explain  to  him  in  a  frank  and 
friendly  manner  the  views  expressed  in  this  instruction  and  im- 
press upon  him  that  we  do  not  regard  the  position  of  Mr.  Connell 
as  in  any  way  exceptional." 

Mr.  Bayard,  Sec.  of  State,  to  Mr.  Bell,  niln.  to  tlie  Netherlands,  No.  li:{, 

Feb.  3,  1888,  For.  Rel.  1888,  II.  1324. 
See,  also,  same  to  same.  No.  8<n  April  2.  1887,  For.  Uel.  1KS7.  Sl)7. 
With  regard  to  the  duration  of  his  residence  at   Batavia,   Mr.   Connell 

said :   "  I  do  not  pretend  to  be  a  temi)orary  resident  only,  my  expe<'ta- 

tion  being  to  remain  here  for  an  extended  period,"     (For.  Rel.  1888, 

II.   1326.) 
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"After  having  carefully  considered  your  instruction,  I  called  upon 
the. minister  of  foreign  affairs  and  presented  to  him  verbally  and  in 
a  frank  and  friendly  manner  the  views  expressed  by  you. 

"  The  minister  of  foreign  affairs  said  that  in  his  opinion  and  in  the 
opinion  of  his  Government  there  was  nothing  in  the  law  or  its  opera- 
tion which  in  any  way  conflicted  with  international  usage,  and  that  it 
would  not  therefore  be  possible  for  him  to  enter  into  any  investiga- 
tion of  the  law  or  its  operation  with  a  view  to  its  modification. 

"  His  excellency  urged  that  the  services  exacted  were  simply  of  a 
police  nature  for  mutual  protection,  and  as  the  organization  had 
never  at  any  time  been  mobilized  or  mustered  into  the  regular  mili- 
tary service  of  the  country,  or  such  an  event  contemplated,  such  an 
emergency  could  not  be  discussed. 

"  His  excellency  did  not  contend  that  the  remoteness  of  the  colony 
from  the  home  Government  prevented  it  from  being  completely 
administered  within  the  range  of  international  law,  nor  did  his  excel- 
lency intimate  that  the  disturbed  state  of  affairs  in  Atcheen  had  in 
any  way  affected  the  condition  of  affairs  at  Batavia. 

"  Without  citing  any  circumstance  or  condition  in  justification  of 
the  provisions  of  the  law,  his  excellency  concluded  by  saying  that  a 
similar  law  existed  in  the  Netherlands,  and  that  such  laws  were  re- 
garded by  this  Government  as  necessary,  and  not  in  conflict  with 
international  usage. 

"  In  my  opinion  there  is  no  excuse  for  the  contention  that  it  is  a 
case  of  necessity. 

"  The  whole  Dutch  schuttery  system  is  only  machinery  for  effecting 
a  saving  of  national  expenditure,  and  has  no  positive  value  for  the 
Government  beyond  its  economical  features. 

"  It  further  seems  to  me  not  only  illogical,  but  absolutely  irrational, 
for  this  Government,  while  providing  that  citizenship  must  be  va- 
cated by  Dutch  subjects  who  render  foreign  military  service  without 
the  consent  of  this  Government,  to  resolutely  insist  upon  considering 
all  foreign  residents  within  its  jurisdiction  as  liable  to  compulsory 
military  service." 

Mr.  BeU,  min.  to  the  Netherlands,  to  Mr.  Bayard,  Sec.  of  State,  No.  300, 
March  3.  1888,  For.  Rel.  1888,  II.  1329. 

"  Your  observations  on  the  Dutch  minister's  views  point  out  very 
clearly  the  anomaly  in  the  Dutch  practice,  but  as  Mr.  Connell  has 
withdrawn  the  basis  of  our  complaint,  the  Department,  while  not 
assenting  to  the  position  of  the  Dutch  Government  as  to  the  principle 
involved,  is  willing  that  the  question  may  rest  until  another  case 
revives  it." 

Mr.  Bayard,  Sec.  of  State,  to  Mr.  Bell,  min.  to  the  Netherlandn,  No.  118, 
March  26,  1888,  For.  Rel.  1888,  II,  1330, 
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Lord  Salisbury,  May  2,  1891,  during  the  civil  war  in  Chile,  in- 
quired of  Mr.  Kennedy,  British  minister  at  Santiago,  by  telegraph, 
whether  British  subjects  were  "  being  compelled  to  serve  in  the 
forces  of  the  Government  and  of  the  insurgent  party  in  Chile,"  and, 
if  so,  whether  anything  could  be  done  to  relieve  them.  The  Ad- 
miralty was  requested  to  telegraph  in  a  similar  sense  to  the  naval 
forces. 

Blue  Book,  Chile,  No.  1    (1892),  101. 

In  1894  it  was  reported  that  the  South  African  Republic,  in  appre- 
hension of  trouble  with  the  Kaffir  triljiRs,  threatened  vigorously  to 
enforce  the  commandeer-law  by  pressing  into  the  military  service 
all  the  male  inhabitants  of  the  country  between  certain  ages.  The 
American  ambassador  at  I^ondon  was  instructed,  July  3,  1894,  to 
ascertain  the  decision  of  the  British  Government  on  this  "harsh 
and  arbitrary  measure."  After  an  interview  with  the  foreign  sec- 
retary, the  ambassador,  July  19,  1894,  made  the  following  report: 
"  The  question  of  the  exemption  of  British  subjects,  resident  in  other 
countries,  from  compulsory  military  service,  had  been  submitted  to 
the  law  officers  of  the  Crown,  whose  reply  was  to  the  effect  that,  by 
the  general  rule  of  law,  such  exemption  was  not  held  to  exist,  and 
that  it  was  not  claimed  as  a  legal  right  by  Great  Britain,  but  that, 
by  conventional  agreement,  based  upon  mutuality  between  govern- 
ments, such  an  exemption  could  be  established.  And  Ix)rd  Kimberley 
also  said  that  by  existing  treaties  between  the  South  African  Re- 
public and  Portugal,  Belgium,  France,  Germany,  Italy,  and  Switz- 
erland, severally,  it  is  mutually  stipulated  that  resident  citizens  of 
either  and  both  of  the  respective  contracting  governments  shall  be 
exempted  from  compulsory  military  service.  ...  A  convention 
(now  pending)  containing  a'  most  favored  nation '  clause  is  expected 
to  secure  to  British  subjects  the  same  exemption  from  compulsory 
military  duty  as  is  enjoyed  by  the  citizens  of  those  governments 
above  enumerated  who  have  treaties  with  the  South  African  Republic 
of  a  mutual  nature  on  the  subject."  Subsequently,  it  was  stated 
by  Mr.  S.  Buxton,  parliamentary  secretary  for  the  colonies,  in  the 
House  of  Commons,  that  the  Government  had,  as  the  result  of  nego- 
tiations, secured  "  the  personal  exemption  of  British  subjects  from 
commandeering  and  also  from  contributions  for  goods  and  money." 

Mr.  Adee,  Act.  Sec.  of  State,  to  Mr.  Bayard,  amb.  to  England.  July  l\  1894, 
For.  Rel.  1804,  2r)2 ;  Mr.  Bayard,  amb.  to  England,  to  Mr.  Gresham, 
Sec.  of  State,  July  19,  1894,  For.  Rel.  1894,  253. 

For  the  statement  of  Mr.  Buxton,  see  For.  Rel.  1804,  257. 

"  The  Department  understands  that  General  Joubert's  order  pro- 
hibiting the  drafting  or  enrollment  of  aliens  in  the  Boer  forces  has 
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been  rigidly  observed,  and  that  no  question  has  arisen  in  respect  to  the 

impressment  of  any  American  citizen,  at  least  no  complaint  of  that 

character." 

Mr.  Adee,  Second  Assist  Sec.  of  State,  to  Mr.  Stowe,  Nov.  18,  1899,  170 
MS.  Inst  Ck>nsuls,  45. 

3.  MiuTABY  Tax;  Treaty  with  Switzcbland. 

§  549. 

Article  II.  of  the  treaty  between  the  United  States  and  Switzer- 
land of  November  25,  1850,  provides  that  citizens  of  the  one  country 
residing  or  established  in  the  other  shall  be  "  free  from  personal  mili- 
tary service,"  but  that  they  shall  be  liable  "  to  the  pecuniary  or  ma- 
terial contributions  which  may  be  required,  by  way  of  compensation, 
from  citizens  of  the  country  where  they  reside,  who  are  exempted 
from  the  said  service."  With  reference  to  a  bill  by  which  it  was  pro- 
posed to  impose  a  tax  in  Switzerland  upon  the  incomes  of  persons 
owing  military  service  but  exempted  therefrom,  from  disability  or 
other  cause,  the  American  minister  at  Berne  was  instructed  to  say: 
"  While  we  do  not  controvert  the  abstract  right  of  Switzerland  under 
the  treaty  to  exact  of  our  citizens,  resident  or  established  within  Swiss 
territory,  the  compensation  contemplated  by  the  proposed  law,  the 
President  can  not  fail  to  regard  with  regret  an  exaction  from  citizens 
of  the  United  States  from  which  so  many  of  other  nationalities  are 
exempted  "  by  express  treaty  provision. 

Mr.  Fish,  Sec.  of  State,  to  Mr.  Rublee,  charge  d'affaires.  No.  107,  Jan.  3, 
1876,  MS.  Inst  Switzerland,  I.  369. 

See,  also,  same  to  same.  No.  45,  June  19,  1871,  and  No.  188,  Oct  27,  1875, 
MS.  Inst  Switzerland,  I.  243,  359. 

Referring  to  Mr.  Cramer*s  No.  G,  of  September  6,  1882,  proposing  a  change 
in  Art  II.  of  the  treaty,  the  Department  of  State  said:  "The  sub- 
ject has  heretofore  received  the  attention  of  tjils  Department,  to  the 
conclusion  that,  while  a  change  in  this  respect  might  be  desirable,  it 
is  not  advisable  at  present  to  press  It  as  an  International  issue." 
(Mr.  Frelinghuysen,  Sec.  of  State,  to  Mr.  Cramer,  No.  8,  Oct  19,  1882, 
MS.  Inst  Switzerland,  II.  150.) 

The  design  of  Art.  II.  of  the  treaty  of  1850,  as  conceded  by  the 
United  States,  was  "  simply  to  relieve  the  United  States  citizens  from 
the  obligation  of  personal  military  service,  leaving  them  subject  to 
any  military  contribution  which  may  be  exacted  by  way  of  commuta- 
tion or  otherwise  from  Swiss  citizens  who  are  exempted  from  personal 
military  service,  whether  by  reason  of  physical  disability  or  for  any 
other  cause."  By  the  Swiss  law  of  June  28,  1878,  in  relation  to  the 
military  tax,  foreigners  established  in  Switzerland  are  liable  thereto, 
unless  they  are  exempted  by  treaties  or  belong  to  a  state  in  which 
Switzers  are  liable  neither  to  military  service  nor  to  a  commutation  in 

H.  Doc.  551— vol  4 ^5 
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money.  Since  the  treaty  of  1850,  Switzerland  has  concluded  treaties 
with  Germany,  Austria,  Belgium,  France,  Great  Gritain,  Italy,  Hol- 
land, and  Russia,  expressly  exempting  their  citizens  or  subjects  from 
personal  military  service  and  from  any  tax  in  lieu  thereof.  By  an 
official  circular  of  the  police  and  military  departments  of  the  canton 
of  St.  Gall,  January  19,  1894,  it  was  stated  that  Swiss  citizens  living 
in  the  United  States  could  not  be  taxed  in  Switzerland  during  their 
absence,  but  that  on  their  return  to  Switzerland,  if  they  could  not 
prove  that  they  had  served  in  the  army  in  the  United  States  or  paid  a 
military  tax  during  their  stay,  they  should  be  required  to  pay  a  mili- 
tary tax  in  Switzerland  for  and  during  the  past  ten  years.  As  com- 
plaints were  made  by  Swiss  citizens,  who  had  been  naturalized  in  the 
United  States,  that  they  were  required  to  pay  the  exemption  tax  on 
their  return  to  Switzerland,  and  as  it  appeared  that  no  such  thing  as 
a  military  exemption  tax  existed  in  the  United  States,  compulsory 
military  service  not  being  exacted,  it  was  suggested  by  the  minister 
of  the  United  States  at  Berne  that  the  treaty  of  1850  should  be 
amended  so  as  to  cover  the  case  of  such  persons.  The  Department 
of  State,  while  of  opinion  that  the  treaty  should  be  amended,  ob- 
served that,  as  Switzerland  did  not  recognize  the  foreign  naturaliza- 
tion of  her  citizens,  it  seemed  to  be  necessary  to  obtain  a  specific 
agreement  on  the  subject  of  naturalization.  Subsequently,  the  Fed- 
eral Council  adopted  a  resolution  to  the  effect  that  from  May  1,  1894, 
Swiss  citizens,  who  were  residing  in  the  United  States  or  who  had 
returned  to  Switzerland  from  that  country,  were  liable  to  the  military 
tax,  unless  they  could  prove  that  they  were  obliged  to  pay  a  similar 
tax  in  the  United  States,  but  that  citizens  of  the  United  States 
residing  in  Switzerland  were,  until  further  order,  exempted  from  the 
tax. 

Mr.  Broadbead,  min.  to  Switz.,  to  Mr.  Grcsham,  Sec.  of  State,  March  12, 
1894,  For.  Rel.  1894,  678 ;  Mr.  Gresham  to  Mr.  Broadhead,  March  29, 
1894,  Id,  680.     See,  also,  id.  G81-682. 

With  reference  to  this  matter,  inquiries  were  made  by  the  Department 
of  State  as  to  whether  the  laws  of  the  several  States  imposed  any 
military  tax  on  Swiss  citizens  resident  therein,  and  also  as  to  the 
nature  of  any  such  taxes  as  might  be  generally  exacted  of  them 
equally  with  their  own  citizens.  (Mr.  Gresham,  Sec.  of  State,  to  the 
governor  of  Alabama,  May  26,  1894,  197  MS.  Dom.  Let  157 ;  the  same 
being  sent  to  the  governors  of  all  the  States.) 

Replies  to  these  inquiries  were  received  from  forty-two  States — all  except 
Wisconsin  and  Texas.  They  were  embodied  in  a  memorandum  which 
was  sent  to  Mr.  Broadhead  on  August  10,  1894,  showing  "that  the 
States  of  this  Union  do  not  impose  compulsory  military  service, 
except  in  cases  of  extraordinary  emergency,  nor  compel  the  payment 
of  any  equivalent  tax  In  money ;"  that  "  all  military  service  is  volun- 
tary, .  .  .  and  is  supported  from  the  general  fund  of  the  State 
treasury."  (Mr.  Uhl,  Assist.  Sec.  of  State,  to  Mr.  Richman,  consul- 
general  at  St  Gall,  No.  32,  Aug.  15,  1894,  146  MS.  Inst  Consuls,  192.) 
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V.  EXPULSION. 
1.  General  Pbincipleb. 

§  560. 

The  power  of  the  government  of  the  United  States  to  exclude 

foreigners  from  the  country,  whenever  in  its  judg- 
Jndiel^deelara-    ment  the  public  interests  require  such  exclusion,  has 
*  been  asserted  in  repeated  instances,  and  can  neither 

be  granted  away  nor  restrained  even  by  treaty.  Whether  a  proper 
consideration  of  previous  laws,  or  a  proper  resi>ect  for  the  nation 
whose  subjects  are  affected,  ought  to  have  qualified  the  inhibition,  are 
not  questions  for  judical  determination.  If  there  be  any  just  ground 
of  complaint  on  the  part  of  the  foreign  government  it  must  be  made 
to  the  political  department,  which  is  alone  competent  to  act  upon  it. 

The  ChlncHe  Kxclusloii  Cave  (18»)),  1:K)  U.  S.  581,  ri(.HM511. 

"  It  is  an  accepted  maxim  of  international  law  that  every  sover- 
eign nation  has  the  power,  as  inherent  in  sovereignty,  and  essential  to 
self-preservation,  to  forbid  the  entrance  of  foreigners  within  its  do- 
minions, or  to  admit  them  only  in  such  cases  and  upon  such  condi- 
tions as  it  may  see  fit  to  prescribe.  Vattel,  lib.  2,  §§  94,  100;  1  Phil- 
limore  (3d  ed.)  c.  10,  §  220.  In  the  United  States  this  power  is 
vested  in  the  national  government,  to  which  the  Constitution  has 
committed  the  entire  control  of  international  relations,  in  peace  as 
well  as  in  war.  It  l)elongs  to  the  political  department  of  the  govern- 
ment, and  may  be  exercised  either  through  treaties  made  by  the  Pres- 
ident and  Senate,  or  through  statutes  enacted  by  Congress." 

NIshimura  Ekiu  v.  United  States  (1892),  142  U.  S.  651,  0.^)9. 
See  also.  Knox  v.  I^ee,  12  Wall.  457;  Fong  Yue  Ting  v.  United  States 
(1893),  149  U.  S.  (598. 

The  authority  of  Congress  to  take  away  from  an  alien  any  right 
given  by  previous  laws  or  treaties  to  reenter  the  country  can  not  be 
questioned,  although  it  is  the  duty  of  the  courts  not  to  construe  an 
act  of  Congress  as  modifying  or  annulling  a  treaty  made  with 
another  nation,  unless  its  words  clearly  and  plainly  point  to  such  a 
construction. 

Lem  Moon  Sing  v.  United  States.  158  U.  S.  .'V.'W  (1895),  citing  Chew 
Heong  r.  United  States.  112  U.  S.  r^'M'u  539,  5.^)9:  Head  Money  Cases. 
112  U.  S.  580,  599;  Whitney  v.  Robertson,  124  U.  S.  190,  195;  Chinese 
Exclusion  Case,  180  U.  S.  581,  GOO. 

The  act  of  March  3,  1903,  32  Stat.  1213,  excluding,  among  other 
classes  of  aliens,  alien  anarchists  from  the  United  States,  is  constitu- 
tional. 

Turner  r.  Williams  (1904),  194  U.  S.  279,  allirming  12(;  IVd.  Kej*.  -''•'•• 
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An  alien  has  no  legal  right  enforceable  by  action  to  enter  British 
territory. 

Musgrove  v,  Chun  Teeng  Toy  (1891),  App.  Cas.  272. 

"A  state  has  the  right  to  expel  from  its  territory  aliens,  individu- 
ally or  collectively,  unless  treaty  provisions  stand  in 

^^t"*  ^'  ^^^  ^^y*  •  •  •  Ii^  ancient  times,  collective  expul- 
sion was  much  practiced.  In  modern  times  it  has 
been  resorted  to  only  in  case  of  war.  Some  writers  have  essayed  to 
enumerate  the  legitimate  causes  of  expulsion.  The  effort  is  useless. 
The  reasons  may  be  summed  up  and  condensed  in  a  single  word: 
The  public  interest  of  the  state,  Bluntschli  wished  to  deny  to  states 
the  right  of  expulsion,  but  he  was  obliged  to  acknowledge  that  aliens 
might  be  expelled  by  a  simple  administrative  measure.  (French  law 
of  Dec.  3,  1849,  arts.  7  and  8.— Law  of  Oct.  19,  1797,  art.  7.)  An 
arbitrary  expulsion  may  nevertheless  give  rise  to  a  diplomatic  claim.'' 

Bonfils,  Manuel  du  Droit  Int  Public,  §  442. 

Darut,  in  his  monograpn  on  the  expulsion  of  aliens,  states  that  the 
right  of  the  state  to  order  a  foreigner  immediately  to  leave  its  terri- 
tory, as  it  was  established  in  France  by  the  law  of  Dec.  3,  1849, 
and  as  it  generally  is  found  in  the  legislation  of  countries  with  the 
exception  of  England  and  Greece,  has  been  the  subject  of  protests  by 
some  writers,  who  regard  it  either  as  an  infraction  of  the  so-called 
right  of  asylum,  or  as  an  invasion  of  the  imprescriptible  rights  of  the 
individual  man.  Darut,  however,  maintains  that  the  right  of  expul- 
sion is  an  incident  of  sovereignty,  and  is  essential  to  the  preservation 
of  the  ends  for  which  the  state  exists. 

Darut,  De  TExpulslon  des  l^trangers:  Alx,  1902.  The  author  (p.  16)  cites, 
as  holding  that  the  right  of  expulsion  Is  an  incident  of  sovereignty, 
Bluntschli,  Le  Droit  Int.  Codifi6  ( Lardy *s  ed.),  8  382;  M.  Rolin- 
Jaequemyns,  Rev.  de  Droit  Int  XXII. ;  F6raud-Glraud,  Ann.  de  Tlnst. 
de  Droit  Int.  XI.  273;  Bar,  id.  XII.  185;  Ducroq,  Cours  de  Droit 
Admlnlstratif,  III.  494;  Pradler-Fod^r#,  Traits  de  Droit  Int.,  §  1^57. 

As  expressing  the  view  that  the  practice  of  expulsion  Is  an  invasion  of 
the  rights  of  man,  he  cites  (p.  0)  Pinheiro-Ferreira,  Notes  sur  Vattel, 
II.  c.  8,  §  100;  Fiore,  Droit  P6nal  Int.  100;  M.  Clovls  Ungues,  Stance 
de  la  Ch.  des.  D6p.  du  24  F6vr.  1882. 

"  Expulsion  has  sometimes  been  advocated  as  a  substitute  for 
extradition,  but  it  is  obvious  that  the  two  things  are  not  only  dissim- 
ilar but  in  many  respects  antithetical.  Extradition  secures  the 
administration  of  justice  by  the  punishment  of  crime  in  the  country 
in  which  it  was  committed.  Expulsion  merely  rids  the  country  of 
undesirable  inhabitants.  Hence  expulsion  is  often  employed  in  cases 
not  affording  ground  for  extradition,  as  in  that  of  political  offenders 
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who  by  their  acts  compromise  the  international  relations  of  the  state, 
or  whose  presence  is  otherwise  inconvenient.  France  expelled  the 
Carlists  who  were  concerned  in  the  insurrection  in  Spain  in  1872. 
When  Victor  Hugo  retired  to  Brussels  during  the  days  of  the  Com- 
mune at  Paris,  he  announced  through  the  Independence  B<^lge  that 
his  house  would  be  a  refuge  for  all  those  proscribed  by  the  Commune. 
The  administrator  of  the  public  safety  notified  him  that  his  presence 
was  an  occasion  of  troubles  of  such  a  character  as  to  compromise  the 
public  peace,  and  requested  him  to  leave  the  country,  which  he  did. 
The  same  step  was  taken,  under  similar  circumstances,  by  the  Bel- 
gian government,  in  the  case  of  General  Boulanger." 

Papers  on  International  Law,  by  J.  B.  Moore,  in  Progress,  V.  (July,  1900), 

685. 
As  to  regulations  governing  the  admission  of  aliens  into  the  Transvaal  and 

Orange  River  colonies,  see  For.  Rel.  1903,  545. 

"The  Imperial   Chancellor,   Prince   von   Billow,  telegraphed   to 

Prince  von  Radolin,  the  German  ambassador  at 
OsM  of  x.  Jaturte.  pj^j.jg^  to-day  to  inform  M.  Jaurfes,  the  French  social- 
istic leader,  that  the  German  Government  thought  it  best  to  debar 
him  from  speaking  in  Berlin  July  9,  as  it  had  been  announced  he 
intended  to  do. 

"  The  chancellor's  telegram  to  Prince  von  Eadolin  is  as  follows : 

" '  The  press  has  announced  that  M.  Jaures  will  appear  before  the 
socialistic  meeting  here  July  9.  Against  the  personality  of  M.  Jaures 
I  have  nothing  to  say.  I  respect  his  views  on  foreign  policy  and  not 
infrequently  agree  with  them.  I  am  glad  that  on  several  occasions 
he  has  promoted  friendly  relations  between  Germany  and  France. 
The  personal  value  of  M.  Jaurfes  is  not  considered,  but  the  political 
role  placed  upon  him.  The  leading  organ  of  the  social  democracy  in 
Germany,  the  Vorwaerts,  has  announced  that  the  assemblage  planned 
is  the  beginning  of  the  immediate  influence  of  the  social  democracy 
on  foreign  policy  and  that  a  war  of  the  classes  will  be  promoted  upon 
an  international  foundation.  Still  more  clearly  is  the  aggressive 
intention  of  the  promoters  of  this  meeting  expressed  in  the  organ  of 
the  so-called  scientific  socialism,  the  New  Society,  which  says :  "  The 
revolution  has  dynamited  the  Russian-French  alliance.  Now  it 
becomes  the  historical  task  of  the  German  social  democracy  to  do'  for 
the  French  Republic  what  the  holders  of  power  in  Russia  are  no 
longer  able  to  do — to  protect  them  from  exaggerated  claims  by  the 
use  of  force,  as  the  result  of  imperialistic  Germany's  policy." 

" '  This  is  the  outspoken  direction  in  which  this  demonstration 
leads.  The  German  socialists  would  use  the  presence  of  M.  Jaures  in 
Berlin  to  cover  by  his  person  their  hostile  endeavors  against  the  State 
and  national  interests.    The  Imperial  Government  can  not  refrain 
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from  using  the  means  at  its  disposal  to  prevent  the  party  from  seek- 
ing to  destroy  the  existing  and  constitutionally  established  order.' 

"  Prince  von  Biilow  cites  instances  of  the  French  Government's 
interdiction  of  speeches  which  it  had  been  announced  were  to  be  made 
by  members  of  the  German  Reichstag,  and  then  says : 

" '  Even  although  it  were  to  be  expected  that  Herr  Jaures  would 
have  the  tact  to  avoid  anything  that  might  be  unpleasant  for  the 
German  and  French  Governments,  one  can  not  have  similar  confidence 
in  the  German  organizers  of  the  meeting.  Nearly  a  year  ago  Herr 
Jaures  had  an  opportunity  of  convincing  himself  at  Amsterdam  of 
how  far  behind  the  more  practical  and  patriotic  aims  of  their  French 
colleagues  the  German  social  democracy  stands  in  its  contradictory, 
doctrinaire  behavior. 

" '  In  such  circumstances  the  Franco-German  understanding  would 
gain  nothing  by  the  probable  course  of  events  at  the  proposed  meet- 
ing, and  I  therefore  consider  it  advisable  that  the  public  appearance 
of  Herr  Jaures  in  Berlin  shall  not  take  place.' 

"  The  invitation  of  M.  Jaures  came  from  the  Socialist  executive 
committee  ruling  the  party  and  was  designed  to  advance  the  socialist 
opposition  to  the  Government's  Moroccan  policy  and  to  demonstrate 
the  similarities  of  view  on  foreign  questions  of  socialists  of  all  coun- 
tries. The  subject  chosen  was  the  task  of  the  social  democracy  in  the 
preservation  of  the  world's  j^eace  and  the  solidarity  of  the  interna- 
tional proletariat." 

Dispatch  from  Berlin,  Thursday,  July  0,  1905,  published  In  the  New  York 
Herald  of  July  7,  1905. 

**  The  mass  meeting  which  M.  Jaures  was  to  have  addressed  was  held  on 
Sunday  in  the  hall  of  the  yeue  W^dt.  .  .  .  The  prohibition  of  M. 
Jaures*  appearance  had  been  promptly  parried  by  the  publication  in 
the  Vortcdrts  that  morning  of  the  text  of  the  whole  8i)eech  which  he 
had  intended  to  deliver.  Almost  every  member  of  the  audience  had  a 
copy  of  the  paper  in  his  iwssession."  (London  Weekly  Times,  July 
14,  1905,  p.  436,  column  3.) 

In  a  letter  dated  at  Paris,  Sept.  2,  1852,  Mr.  A.  Dudley  Mann  com- 
plained of  the  refusal  of  the  Russian  legation  in 
mse  0       .    ann.  pj^j,jg^  ^^  ^j^^  preceding  July,  to  vise  his  passport,  as 

a  violation  of  Art.  I.  of  the  convention  of  Dec.  18,  1832,  and  re- 
quested the  Government  of  the  United  States  to  demand  from  the 
Emperor  of  Russia  an  indemnity  of  not  less  than  $100,000  as  compen- 
sation for  the  injury  which  his  interests  had  suffered  by  such  refusal. 
Mr.  Mann  stated  that  the  rule  under  which  the  vise  was  refused  was 
established  during  the  revolutionary  times  in  Europe  of  1848 ;  that  it 
extended  to  all  foreign  states;  that  France  had  protested  against  it 
at  the  time,  but  that  Russia  replied  "  She  could  well  afford  to  deprive 
herself  of  the  benefit  which  she  derived  from  the  entrance  of  French 
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citizens  into  her  dominions."  Upon  these  facts,  said  Mr.  Everett, 
Secretary  of  State,  the  Kussian  regulation  could  not  be  "  regarded  as 
an  infringement  of  the  privileges  of  American  citizens  as  such.  The 
President  is  far  from  admitting  that  there  are  no  limits  to  the 
measures  to  be  adopted  by  foreign  governments  towards  citizens  of 
the  United  States,  from  a  motive  of  this  kind  [i.  e.,  apprehensions 
growing  out  of  the  disturbed  state  of  Europe  in  1848]  ;  but  he  thinks 
it  would  not  be  safe  to  deny  to  those  governments  the  right  of  judging 
for  themselves,  in  the  first  instance,  which  course  of  policy  in  this 
respect  is  required  by  the  great  law  of  self-preservation.  What  we 
deny  to  other  powers  we  must  disclaim  for  ourselves;  and  this  Gov- 
ernment could  never  give  up  the  right  of  excluding  foreigners  whose 
presence  they  might  deem  a  source  of  danger  to  the  United  States. 

"  As  you  had  no  dispatches  for  Kussia,  the  President  entirely  ap- 
proves your  conduct  in  not  claiming  any  favor  as  a  bearer  of  dis- 
patches, although  you  were  in  possession  of  a  passport  in  that 
capacity.     .    .     . 

"  You  will  infer  from  the  tenor  of  this  letter  that  the  President,  as 
at  present  advised,  is  not  prepared  to  institute  so  grave  a  proceeding 
as  that  which  you  expect  from  him.  He  does  not,  however,  w^ish  to 
preclude  you  from  such  additional  statements  and  explanations  as 
may  further  elucidate  the  case,  and  show,  by  a  more  precise  account 
of  the  losses  incurred  by  you,  and  the  object  of  your  proposed  yisit  to 
Russia,  that  you  have  a  well-founded  claim  for  heavy  damages  for 
an  infraction  of  the  treaty  between  the  two  Governments." 

Mr.  Everett,  Sec.  of  State,  to  Mr.  Mann,  Dec.  13,  1852,  41  MS.  Dom.  Let 

138. 
With  regard  to  the  treaty  question,  Mr.  Everett  said : 
"Strictly  taken,  the  treaty  is  one  of  commerce  and  navigation,  and  the 
right  of  sojourn  and  residence  must  be  understood  to  have  reference 
to  those  objects.  It  would  accordingly  strengthen  your  case,  in  any 
complaint  to  be  made  to  the  Russian  Government,  by  the  direction  of 
the  President,  that  it  should  be  stated  that  you  were  desirous  to 
sojourn  and  reside  in  Russia,  for  the  objects  contemplated  by  the 
treaty.  No  stipulation  is  made  for  any  otlier  privilege;  although  it 
might  fairly  be  expected  of  the  Russian  Government  to  grant  to  the 
citizens  of  the  United  States  that  free  entrance  into  the  country 
which  the  citizens  and  subjects  of  the  civilized  states  usually  enjoy  in 
each  other's  territories  by  the  courtesy  of  nations.  Whether  a'  neg- 
lect of  w^hat  the  courtesy  of  nations  reijuires  in  this  respect  creates  a 
valid  claim  for  damages  would  depend  upon  circumstances,  with  re- 
spect to  which  your  letter  affords  no  Information." 

"  It  is  a  sovereign  right  belonging  to  every  independent  power  to 

determine  whether  it  will  or  will  not  receive  foreign- 
wt  0       .      ^°y*gi.g  within  its  territorial  limits  as  residents,  and,  hav- 
ing granted  such  permission,  it  has  the  same  right  to  determine 
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whether  it  will  or  will  not  revoke  it  and  send  such  persons  out  of  its 
country.  Nations  may,  and  often  do,  modify  or  restrict  this  right  by 
treaty.  ...  As  a  general  principle,  Governments  have  the  same 
right  to  send  persons  out  of  their  territories  as  they  have  to  deliver 
them  up  in  pursuance  of  stipulations  in  extradition  treaties." 

Mr.  Marcy,  Sec.  of  State,  to  Mr.  Gadsden,  min.  to  Mexico,  No.  54,  Oct  22, 
1855,  MS.  Inst  Mexico,  XVII.  54. 

"  Every  society  possesses  the  undoubted  right  to  determine  who 
shall  compose  its  members,  and  it  is  exercised  by  all  nations  both  in 
peace  and  war.  A  memorable  example  of  the  exercise  of  this  power 
in  time  of  peace  was  the  passage  of  the  alien  law  of  the  United  States 
in  the  year  1798.  That  law  authorized  the  President  to  order  all  such 
aliens  as  he  should  judge  dangerous  to  the  peace  and  safety  of  the 
United  States,  or  that  he  should  have  reasonable  ground  to  suspect  of 
being  concerned  in  any  treasonable  machinations  against  the  Govern- 
ment, to  depart  out  of  the  territory  of  the  United  States  within  such 
time  as  he  should  express  in  his  order,  and  if  the  person  so  ordered 
to  depart  should  be  found  at  large  within  the  United  States  after  the 
time  limited  in  such  order,  he  should,  on  conviction,  be  imprisoned  for       ^  i 

a  term  not  exceeding  three  years  and  deprived  of  the  right  ever  to 
become  a  citizen  of  the  United  States;  and  it  was  further  provided 
that,  if  any  such  alien  so  sent  out  should  return  without  the  permis- 
sion of  the  President,  he  should  be  imprisoned  so  long  as  in  the 
opinion  of  the  President  the  public  safety  might  require.  .D 

"  It  may  always  be  questionable  whether  a  resort  to  this  power  is 
warranted  by  the  circumstances  or  what  department  of  the  Govern- 
ment is  empowered  to  exert  it;  but  there  can  be  no  doubt  that  it  is 
possessed  by  all  nations,  and  that  each  may  decide  for  itself  when  the 
occasion  arises  demanding  its  exercise.  Upon  this  principle  the  Can- 
tons of  Switzerland  may  of  course  prescribe  the  conditions  on  which 
foreigners  can  be  permitted  to  remain  within  their  jurisdiction." 

Mr.  Marcy,  Sec.  of  State,  to  Mr.  Fay,  min.  to  Switzerland,  No.  37,  Marcli 
22, 1856,  MS.  Inst  Switz.  I.  47. 

"Even  where  a  government  is  not  restricted  by  treaty  engage- 
ments, it  is  still  a  harsh  measure  to  exclude  the  natu-  4 

opinion  of  Mr.  Caai.      i:     j         •  x  ^  v-  .•  x  i.         u 

'  ralized  emigrant  from  his  native  country,  or  to  sub- 

ject him  to  penalties  in  the  event  of  his  return,  even  for  a  brief 
I)eriod,  or  when  yielding  to  imperative  circumstances.  Business, 
anxiety  to  see  near  and  valued  relatives,  a  natural  desire  to  visit  the 
land  of  their  birth — these  and  other  motives,  laudable  in  themselves,  ^ 

may  well  induce  this  class  of  our  citizens  to  return  to  their  native 
countries.    It  is  difficult  to  perceive  what  rational  objection  can 
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exist  to  the  gratification  of  such  feelings.  Surely  no  danger  can  be 
apprehended  to  the  public  peace,  for  the  governments  possess  ample 
power  for  its  preservation,  even  if  there  were  a  disposition,  a  very 
improbable  supposition  on  the  part  of  these  few  individuals,  to  dis- 
turb the  tranquillity  of  the  country.  These  remarks  are  not  made  in 
defense  of  the  right  of  naturalized  citizens  of  the  United  States, 
natives  of  Prussia,  to  revisit  and  reside  there — that  right  is  secured  ' 
by  treaty — but  this  government  relies  upon  the  justice  and  friend- 
ship of  that  of  Prussia  not  to  permit  any  unfavorable  impression 
respecting  these  returned  naturalized  citizens  to  work  them  injury." 

Mr.  Cass,  Sec.  of  State,  to  Mr.  Wright,  Dec.  10,  1858,  S.  Ex.  Doc.  38,  36 
Cong.  1  sess.  116,  120. 

"  I  have  carefully  perused  your  interesting  dispatch  No.  109,  of 

the  3d  ultimo,  with  its  accompaniments,  relating  to 
Mr  a^^Trd       ^  decree  of  the  Ecuadorian  Government,  of  July 

last,  prohibiting  the  landing  at  Guayaquil  of  a  cer- 
tain class  of  immigrants  from  the  United  States. 

"  It  appears  by  the  language  of  the  decree  that  it  refers  expressly 
to  the  liberated  slaves.  Under  existing  circumstances  in  the  United 
States  involving  a  demand  both  for  soldiers  and  laborers  that  can 
hardly  be  supplied,  it  is  extremely  improbable  that  there  will  be  a  dis- 
position on  the  part  of  the  class  of  persons  specified  to  emigrate  to  for- 
eign countries.  I  do  not  perceive,  therefore,  that  the  decree  has  any 
practical  significance,  and  consequently  do  not  feel  called  upon  to 
follow  with  extended  remark  your  interesting  criticisms  upon  the 
abstract  principles  involved  in  the  subject." 

Mr.  Seward,  Sec.  of  State,  to  Mr.  Hassaurek,  min.  to  Ecuador,  No.  66, 
March  10,  1864,  MS.  Inst.  Ecuador,  I.  145. 

In  1866  the  Russian  ministry  gave  notice  to  Mr.  C.  M.  Clay,  min- 
ister of  the  United  States  at  St.  Petersburg,  that  S.  P.,  "  a  native 
of  Russian  Poland,  and  a  naturalized  citizen  of  the  United  States, 
has  been  proved  to  have  become  such  citizen  without  leave  of  the 
Emperor  of  Russia,  and  that  in  conformity  with  article  367  of  the 
penal  code  he  has  been  deprived  of  all  the  rights  of  Russian  citizen- 
ship, and  banished  forever  from  the  Russian  Empire,  and  that  this 
sentence  has  been  put  into  execution."  Mr.  Clay,  in  advising  Mr. 
Seward  of  this  action,  said  that  he  did  "  not  see  that  we  can  make 
it  a  cause  of  complaint,  insomuch  as  it  settles  the  debatable  question 
of  denaturalization  in  our  favor,"  and  avoids  unpleasant  issues. 
Mr.  Seward  acquiesced  in  this,  "provided  that  Mr.  P.  does  not 
feel  himself  aggrieved."  He  added,  however,  "  that  the  case  may, 
perhaps,  demand  careful  examination  if  it  shall  turn  out  that  the 
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decree  of  perpetual  exclusion  thus  pronounced  "  was  based  solely  on 
P.  having  become  naturalized  in  the  United  States. 

Mr.  Seward,  Sec.  of  State,  to  Mr.  Clay,  Aug.  24,  18G6.  MS.  Inst  Russia, 

XV.  69. 
On  the  same  topic  .see  Mr.  Seward  to  Mr.  Clay,  Jan.  7,  1809,  MS.  Inst. 

Russia,  XV.  145. 

"  The  control  of  the  people  within  its  limits,  and  the  right  to  expel 

from  its  territory  persons  who  are  dangerous  to  the 
'  '  peace  of  the  state,  are  too  clearly  within  the  essential 
attributes  of  sovereignty  to  be  seriously  contested. 

"  Strangers  visiting  or  sojourning  in  a  foreign  country  voluntarily 
submit  themselves  tt)  its  laws  and  customs,  and  the  municipal  law  of 
France,  authorizing  the  expulsion  of  strangers,  is  not  of  such  recent 
date,  nor  has  the  exercise  of  the  power,  by  the  Government  of  France, 
been  so  unfrequent,  that  sojourners  within  her  territory  can  claim 
surprise  when  the  power  is  put  in  force." 

Mr.  Fish,  Sec.  of  State,  to  Mr.  Washburne,  Sept  17,  1869,  MS.  Inst 
France,  XVIII.  297,  in  relation  to  the  case  of  General  Cluseret,  who 
claimed  citizenship  of  the  United  States.  He  was  expelled,  and  Mr. 
Fish  held  that  the  United  States  could  not  complain,  especially  as  his 
treatment  had  been  attended  with  much  concession  to  Mr.  Wash- 
bume*s  good  offices. 

In  July,  1869,  Mr.  Ambrocio  Mestra,  a  citizen  of  the  United  States, 
who  was  engaged  in  business  at  Guayaquil,  was  peremptorily  and 
without  charges  or  a  hearing  of  any  kind  ordered  to  be  banished  from 
Ecuador.  On  the  interposition,  however,  of  Mr.  Weile,  American 
consul  at  Guayaquil,  with  the  local  government,  the  order  was  re- 
voked. In  his  report  of  the  case  Mr.  Weile  called  attention  to  article 
110  of  the  new  constitution  of  Ecuador,  which  gave  the  government 
the  right  to  banish  foreigners  in  certain  cases  even  after  they  had 
undergone  a  penal  sentence.  Mr.  Weile  considered  this  provision  to 
constitute  a  violation  of  Article  XIII.  of  the  treaty  between  the 
United  States  and  Ecuador  by  which  the  contracting  parties  engaged 
to  give  their  "  special  protection  "  to  each  other's  citizens,  "  leaving 
open  and  free  to  them  the  tribunals  of  justice  for  their  judicial  re- 
course, on  the  same  terms  which  are  usual  and  customary  with  the 
natives  or  citizens  of  the  country  in  which  they  may  be."  With  re- 
gard to  this  suggestion,  Mr.  Fish  said :  "  The  power  to  expel  from  its 
territory  persons  who  are  dangerous  to  the  internal  or  external  secur- 
ity of  the  state,  is  an  essential  attribute  of  sovereignty.  In  the  ab- 
sence of  express  limitation  every  government  must  be  regarded  as 
holding  this  power  with  respect  to  its  subjects,  and  much  more  with 
regard  to  foreigners.  That  it  should  l)e  expressly  reserved  with 
regard  to  foreigners  in  the  constitution  of  Ecuador  is  an  anomalous 
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feature  for  which  I  ^n  conceive  no  good  reason.  It  might  possibly 
be  argued  that  an  express  grant  of  the  power  in  regard  to  foreigners, 
was  to  be  construed  as  excluding  its  exercise  in  respect  to  citizens.  If 
so,  we  might  have  some  right  to  complain  of  the  banishment  of  a 
citizen  of  the  United  States  as  an  invidious  discrimination  against 
him,  prohibited  by  the  spirit,  though  not  by  the  strict  letter  of  the 
treaty.  I  think  it  would  be  a  violent  interpretation  of  the  constitu- 
tion to  regard  it  as  withholding  from  the  national  authority  of  Ecua- 
dor a  power  so  essentially  inherent  in  sovereignty  in  the  absence  of 
very  express  words  to  that  effect." 

Mr.  Fish,  Sec.  of  State,  to  Mr.  Weile,  Dec.  4, 1869,  57  MS.  Inst  Consuls,  35. 

The  President  of  Mexico  having  expelled  two  American  priests, 
named  Lilla  and  McCrealy  as  pernicious  foreigners,  and  the  Supreme 
Court  of  the  Republic  having  decided  that  the  President  had  the 
constitutional  right  to  exercise  that  power  at  his  discretion,  "  it  is 
apprehended  that  the  legality  of  the  proceeding  can  not  further  be 
controverted  with  success. 

"The  same  power,  unless  surrendered  by  treaty,  exists  in  every 
country,  and  there  is  often  a  necessity  for  its  exercise  in  time  of 
foreign  or  civil  war.  , 

"The  Mexican  Constitution  appears  not  to  have  restricted  it  to 
such  occasions  only,  but  to  have  conferred  it  in  general  terms  and 
without  reserve. 

"  Under  the.se  circumstances,  all  foreigners  who  resort  to  Mexico 
must  expect  to  be  liable  to  the  exercise  of  the  power  adverted  to,  even 
in  time  of  peace.  The  passage  in  the  opinion  which  contends  that 
the  14th  article  of  the  treaty  of  1831  does  not  impair  the  consti- 
tutional right  of  the  Mexican  President  to  exercise  the  authority  in 
question  is  at  least  plausible  enough  to  command  respect,  though  it 
may  not  lx>  regarded  as  entirely  conclusive.  It  certainly  has  this 
consideration  in  its  favor,  that,  if  we  deny  its  correctness,  the  Presi- 
dent of  the  United  States  would  never  have  any  authority  to  banish 
a  Mexican  from  this  country,  even  if  the  public  safety  should  impera- 
tively require  such  a  step." 

Mr.  Fish,  Seo.  of  State,  to  Mr.  Foster,  min.  to  Mexico,  No.  37,  Oct  17, 

1873.  MS.  Inst.  Mex.  XIX.  32. 
See,  also,  same  to  same,   No.  44,  Nov.   1,  1873,  id.  39;  unofficial,  Nov. 

19,  1873,  id.  42. 

'*'  Your  despatch  No.  972,  of  the  10th  ultimo,  has  received  attention. 
You  therein  narrate  the  circumstances  under  which  Adolfo  Llanos  y 
Alcaraz,  a  Spanish  subject  resident  in  the  city  of  Mexico,  had  been 
expelled  from  the  country  as  a  '  pernicious  foreigner,'  without  any 
form  of  trial  or  opportunity  to  confer  with  his  friends.  .  .  .  Tlie 
question  is  not  a  new  one  for  the  consideration  of  the  DepartnuMit. 
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"  It  arose  in  1873,  by  reason  of  the  expulsion,  in  the  same  manner,  of 
Messrs.  Lilla  and  McCrealy,  citizens  of  the  United  States,  on  the 
ground  of  being  '  pernicious.'  The  views  of  my  predecessor  on  that 
occasion  are  found  in  his  instruction  No.  37,  addressed  to  you  on  the 
17th  of  October,  1873.  Although  that  despatch  left  the  ultimate 
question  undecided  as  to  whether  the  14th  article  of  the  treaty  should 
or  should  not  be  held  to  be  supreme  over  the  Mexican  constitution 
as  interpreted  by  Mexican  tribunals  of  the  highest  resort,  yet  the 
admission  that,  as  that  constitution  now  stands  and  is  interpreted, 
foreigners  who  render  themselves  harmful  or  objectionable  to  the 
general  government  must  expect  to  be  liable  to  the  exercise  of  the 
power  adverted  to,  even  in  time  of  peace,  remains,  and  no  good  reason 
is  seen  for  departing  from  that  conclusion  now. 

"  But,  while  there  may  be  no  expedient  basis  on  which  to  found 
objection,  on  principle  and  in  advance  of  a  special  case  thereunder, 
to  the  constitutional  right  thus  asserted  by  Mexico,  yet  the  manner 
of  carrying  out  such  asserted  right  may  be  highly  objectionable. 
You  would  be  fully  justified  in  making  earnest  remonstrance  should 
a  citizen  of  the  United  States  be  expelled  from  Mexican  territory 
without  just  steps  to  assure  the  grounds  of  such  expulsion,  and  in 
bringing  the  facts  to  the  immediate  knowledge  of  the  Department." 

Mr.  Evarts,  Seo.  of  State,  to  Mr.  Foster,  No.  652,  July  10,  1879,  MS.  Inst 
Mexico,  XX.  10. 

This  government  cannot  contest  the  right  of  foreign  governments 
Xr.  Preiinghuy-   to  exclude,  on  policc  or  other  grounds,  American  citi- 
fen*f  viewf.       zens  from  their  shores. 

Mr.  Frelingbuysen,  Sec.  of  State,  to  Mr.  Stlllman,  Aug.  3,  1882,  143  MS. 
Doin.  I.et.  2;^. 

In  February,  1885,  Dr.  Emeis,  a  naturalized  citizen  of  the  United 

States,  who  was  temporarily  in  Switzerland  for  his 
***  ''    health,  was  ordered  expelled  by  the  local  authorities 

on  suspicion  of  being  an  agent  of  or  in  some  way 
connected  with  anarchists.  The  American  legation  at  Berne  asked 
the  federal  council  to  cause  the  local  authorities  to  revoke  the  order 
of  expulsion.  On  investigation  it  was  found  that  the  action  of  the 
authorities  was  due  to  a  misunderstanding,  and  the  order  of  expul- 
sion was  revoked. 

Mr.  Cramer,  min.  to  Swltz.,  to  Mr.  Frellnghuystn,  Sec.  of  State,  Feb.  20, 
188.5 ;  Mr.  Bayard,  Sec.  of  State,  to  Mr.  Cramer,  Marcli  J),  1885 ;  Mr. 
,  Cramer  to  Mr.  Bayard.  March  9,  1885 :  For.  Rel.  1885,  796,  798,  799. 

"  Your  dispatch  No.  13,  of  the  22d  ultimo,  in  relation  to  the  expul- 
sion of  Meyer  Gad  from  Prussia,  has  been  received 
and  considered  by  tlie  Department. 

"  It  seems  from  the  accompanying  correspondence  that  Meyer  Gad, 
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whose  expulsion  from  Germany  is  the  ground  of  complaint,  was  origi- 
nally a  Russian  subject,  who  settled  in  Kempen,  in  Prussia,  from 
which  country  he  was  expelled  in  1878  as  guilty  of  various  acts  of 
dishonesty  towards  his  employer.  He  then  made  an  excursion  into 
Austria,  and  afterwards  visited  the  United  States,  where  he  claims 
to  have  been  naturalized.  He  afterwards  went  back  to  Kempen,  the 
scene  of  his  former  alleged  misconduct,  where  he  was  notified  by  the 
Government  that  he  must  leave  the  country  at  the  end  of  six  weeks. 

"  This  is  his  grievance,  and  as  to  this  I  have  to  say  that  on  general 
principles  it  is  within  the  power  of  the  General  Government  to  make 
and  enforce  such  a  decree  of  expulsion,  nor  can  this  Government 
object,  unless  the  exclusion  be  enforced  with  undue  harshness.  The 
same  prerogative  was  asserted  by  our  Government  in  the  alien  act; 
and  we  have  recently  taken  measures  to  exclude  pauj^ers  and  convicts 
from  our  shores. 

"  It  does  not  appear,  therefore,  that  we  can  object  to  the  German 
Government  refusing  to  receive  back  to  the  scene  of  his  alleged  former 
depredations  Meyer  Gad,  who  appears  to  have  been  a  wandering  if 
not  predatory  Polish  Jew,  Russian  by  allegiance  of  birth,  American 
by  allegiance  of  naturalization,  Austrian  by  allegiance  of  residence, 
and  German,  if  he  could  be,  by  allegiance  of  present  election. 

"  It  may  be  observed  that  there  is  no  treaty  that  covers  the  case  of 
Mr.  Gad,  since  he  was  not  a  German  subject  by  origin,  but  the  subject 
by  origin  of  Russia." 

Mr.  Bayard,  Sec.  of  State,  to  Mr.  Pendleton,  min.  to  Germany,  No.  20, 
July  9,  1885,  For.  Rel.  1885,  423. 

**  The  policy  of  expelling  Russians  coming  into  Prussia  to  settle  Is  being 
rigorously  prosecuted  by  this  Government  for  the  reason,  no  doubt, 
that  such  immigration  tends  to  arrest  the  Gcrmanlzatlon  of  that  i)or- 
tlpn  of  Prussia  which  borders  on  Run.iian-Poland  and  is  largely 
inhabited  by  persons  of  Polish  origin."  (Mr.  Pendleton,  min.  to 
Germany,  to  Mr.  Bayard,  Sec.  of  State,  No.  13,  June  22,  1885,  B^or. 
Rel.  1885,  419.) 

Meyer  Gad  was  **  born  in  Russian  Poland ;  emigrated  to  the  United  States 
from  the  province  of  Posen,  in  Prussia,  In  1879 ;  naturalized  Septem- 
ber 30,  1884. 

••After  some  preliminary  correspondence,  between  the  legation  and  Gad, 
and  the  legation  and  the  American  consul  at  Breslau,  in  Prussia,  the 
legation  was,  on  April  20,  1885,  placed  by  Gad  in  imssession  of  the 
necessary  details  in  the  case,  and  on  the  same  day  presented  the  fol- 
lowing statements  and  complaint  of  Gad  to  the  foreign  ofllce:  Gad, 
then  being  a  Russian  subjec^t,  emigrated  to  the  United  States  in  1879, 
from  which  time  he  had  there  resided  until  his  recent  return  to  Prus- 
sia on  a  visit  and  to  disjK>se  of  business.  He  had  Ikkmi  naturalizeil  in 
the  United  States  in  due  form  of  law,  as  appeared  by  his  certificate 
dated  September  30,  18H4.  lie  had  been  ordered  to  leave  Kempen 
(his  place  of  sojourn  in  Prussia)  prior  to  his  emigration,  solely  on 
the  ground  of  his  being  a  Russian  subject,  no  oflTense  being  charged 
against  him.    Ills  object  now  was  to  sell  some  prox>erty  belonging  to 
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him  at  or  near  Kempen,  and  then  to  return  with  his  family  to  the  < 

United  States  for  permanent  residence.  It  was  now  reported  to  the 
legation  that  the  Landrath  of  the  district  had  ordered  him  to  leave,  \ 

without  special  cause  therefor,  before  the  J^th  of  May,  prior  to  which  i 

time  he  would  not  be  able  to  complete  the  disposition  of  his  property.  j 

It  had  always  been  his  intention  to  return  to  the  United  States  in 
August  next.  Under  these  circumstances  it  was  hoped  that  the  Ger- 
man Government  would  find  It  just  to  give  him  the  benefits  of  the 
treaty,  and  to  direct  the  local  authorities  to  allow  him  to  complete  . 

his  lawful  business  in  Prussia,  so  long  as  he  was  obedient  to  the  laws. 
It  was  requested  that  the  order  of  expulsion  complained  of  might  be 
suspended  pending  an  investigation  of  the  facts,  and  that,  if  these 
were  found  to  be  correctly  stated,  an  order  might  be  Issued  in  com- 
pliance with  the  complainant's  request.  Gad's  certificate  of  naturali- 
zation was  Inclosed  as  evidence  of  his  nationality,  with  the  request 
for  Its  ultimate  return.  Gad  was,  on  the  same  day,  April  20,  1885, 
Informed  of  the  action  taken  in  his  behalf. 

"  Under  date  of  April  24  the  legation  was  Informed  by  the  foreign  office 
that  an  investigation  of  the  case  had  been  ordered,  the  result  of  which 
would  be  duly  communicated.  On  the  16th  of  June  following,  some 
correspondence  relating  to  the  progress  of  the  case  having  ensued 
between  the  legation  and  Gad,  the  foreign  office  communicated  the 
result  of  the  Investigation  made,  which  showed  that  the  former  Rus- 
sian subject,  Meyer  Gad,  had  been  expelled  from  Prussia  in  the  year 
1878,  after  having  been  discharged  from  the  service  of  a  merchant, 
Bloch,  at  Kempen,  at  that  time  his  master,  for  several  dishonest  acts. 
He  had  thereur>on  gone  to  Austria  and  then  to  America,  where  he  had 
acquired  citizenship.  As  he  had  never  been  a  German  subject  the 
treaty  of  February'  22,  1808,  could  not  apply  to  his  case.  After  an 
application  made  in  1882  by  the  wife  of  Gad,  residing  at  Kempen,  for 
permission  for  her  husband  to  sojourn  there,  had  been  refused,  the 
latter  had  himself  appeared  at  Kemi)en,  at  the  beginning  of  Februarj' 
last,  with  the  puriwse  of  settling  there.  He  was  told  that  he  must 
leave  Prussia  within  six  weeks.  With  this  order  he  had  not  complied, 
and  later  on,  In  a  communication  addressed  to  the  Landrath  at  Kem- 
pen, he  declared  that  it  was  his  purpose  to  commence  a  business  at 
that  place,  with  a  capital  of  10,000  marks,  which  he  claimed  to  pos- 
sess. From  this  It  would  appear,  contrary  to  the  assumption  con- 
tained in  the  note  of  the  legation,  that  he  had  not  in  reality  had  even 
the  intention  of  returning  to  America. 

"  Although,  in  general,  sojourn  In  the  German  Empire,  In  so  far  as  partic- 
ular reasons  to  the  contrary  might  not  exist,  was  permitted  to  the 
citizens  of  the  United  States,  as  also  to  other  foielgnors,  the  royal 
Prussian  minister  of  the  Interior  was  nevertheless  of  the  opinion  that 
the  measure  of  expulsion  adopted  against  Gad  before  his  naturaliza- 
tion as  an  American  citizen  must  Im?  maintained,  and  the  more  for 
the  reason  that  his  iwrsonality  and  past  history  would  not  se<»m  to 
justify  exceptional  consideration  for  his  wishes.  The  foreign  office 
expres.sed  regret  tliut  (Jad's  recjuest  could  not  under  existing  circum- 
stances be  complle<l  with. 

"  On  June  19  the  legation  informed  Gad  of  the  decision  reached  In  his 
case,  inclosing  to  him  at  the  same  time  a  copy  of  the  communication 
cx>nveylng  that  decision.  Gad  wrote  to  the  legation  on  the  2,'M  of 
June,  titanking  it  for  its  effort  in  his  behalf,  and  requesting  tlie 
return  of  his  passport,  which  was  Immediately  sent  to  him. 
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"  Under  date  of  June  22,  1885,  the  legation  reported  the  case,  with  the 
correspondence  with  the  foreign  office,  to  the  Department  of  State." 
(Report  of  Mr.  Coleman,  Sec.  of  Leg.  at  Berlin,  1885,  For  Rel.  1885, 
434.) 

See  the  case  of  Jacob  Wilhelm  Thraenert,  For.  Kel.  1885,  437. 

"The  Department  is  satisfied  that  the  judicial  authorities  of  Germany 
have  given  Mr.  Benque*s  case  the  most  considerate  attention.  lie 
shows  no  good  ground  now  for  reopening  the  case,  w^hich  the  Depart- 
ment has  rei)eatedly  declined  to  present  to  the  German  Government" 
(Mr.  Uhl,  Acting  Sec.  of  State,  to  Mr.  Runyon,  amb.  to  Germany, 
May  14,  1805,  F.  R.  1895  I.  528.) 

As  to  the  case  of  certain  naturalized  citizens  of  the  United  States,  of 
Russian  origin,  who  were  threatened  with  expulsion  from  Prussia  to 
Russia,  and  the  attitude  of  protest  on  the  part  of  the  United  States, 
see  Mr.  Adee,  Second  Assist  Sec.  of  State,  to  Mr.  Wolf,  Nov.  26,  1897, 
222  MS.  Dom.  Let  669. 

"  I  send  herewith  report  and  translation  of  a  speech  made  by 

Count  Kalnoky,  the  Austrian  premier,  in  the  Aus- 
Szp^lii^of Poiei  ^j.jj^jj  Chamber,  as  the  report  appears  in  the  Nord 

Preussische  Zeitung  of  this  city,  and  another  report 
of  the  same  speech  taken  from  the  London  Times. 

"  Count  Kalnoky  admits  as  beyond  controversy  the  right  of  Ger- 
many under  the  laws  of  nations  to  refuse  sojourn  to  foreigners  with 
or  without  cause  according  to  its  own  will,  and  this  under  a  very 
stringent  exercise  of  that  right  against  Austrian  subjects." 

Mr.  Pendleton,  min.  to  Germany,  to  Mr.  Bayard,  Sec.  of  State,  Nov.  16, 
1885,  For.  Rel.  1886,  309. 

The  report  in  the  Nord  Preussische  Zeitung,  in  the  form  of  a  dispatch 
from  Vienna,  dated  Nov.  10,  1885,  was  as  follows : 

"  In  the  budget  committee  of  the  Austrian  delegation,  Count  Kalnoky 
stated,  on  the  interpellation  of  Czerkawski,  in  reference  to  the  expul- 
sions from  Prussia,  that  according  to  the  authentic  information  the 
measure  had  not  been  executed  throughout  the  whole  extent  of  tlio 
Prussian  state.  Thirty-one  reclamations  only  had  reached  the  Aus- 
trian embassy,  the  most  numerous  expulsions,  one  hundred  and  fifty 
to  two  hundred,  in  reference  to  which  important  modifications  had 
been  secured,  had  taken  place  in  Breslau.  The  minister  gave  them 
the  data  concerning  the  Russian  subjects  arriving  In  Cracow,  who 
numbered  two  hundred  and  thirty-eight  families,  with  eight  hundred 
and  seventy-three  persons,  whilst  in  all  twenty-nine  single  Austriaus 
and  thirty  Austrian  families  had  arrived  In  Galicia ;  the  majority  of 
those  expelled  were  Galiclan  Israelites.  In  reference  to  the  right 
of  expulsion,  the  minister  declared  there  existed  an  Incontrovert- 
ible principle,  that  it  was  conceded  to  each  state,  according  to  its 
own  will  to  permit  or  refuse  sojourn  to  foreigners.  No  right  of 
sojourn  could  be  Inferred  from  commercial  treaties.  The  Prussian 
Government  declared  that  it  was  constrained  on  strong  grounds  of 
domestic  policy  to  secure  Itself  against  Immigration  out  of  Russian 
Poland  and  GallcIa,  in  order  to  avoid  a  derangement  of  existing  con- 
ditions as  to  language  and  religion.  lie  (the  minister)  had  on 
this  account  limited  himself  to  attempt  to  secure  ameliorations  and 
considerate  action,  and  in  this  he  had  found  a  very  responsive  recep- 
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tion  on  the  part  of  the  Prussian  Government.  He  would  in  the  future 
use  his  influence  in  Prussia  to  the  utmost  in  the  interest  of  the  Aus- 
trian subjects." 

The  report  from  the  liondon  Times,  of  Nov.  11,  1885,  was  as  follows : 

"  In  the  Austrian  delegation  to^ay  Ck>unt  Kalnoky  answered  an  interpel- 
lation about  the  expulsion  of  Poles  from  Prussia.  He  said  that  only 
a  small  minority  of  the  persons  expelled  were  Austrian  subjects;  up 
to  the  middle  of  October  seven  hundred  exiles  had  arrived  at  Cracow, 
and  of  these  only  seven  were  Austrlans.  At  Lemberg  over  one  thou- 
sand refugees  had  been  received,  but  there  were  only  thirty  Austrian 
families  and  twenty-nine  unmarried  Austrians.  The  minister  said 
most  of  the  exiles  were  Jews,  and  added  that  the  Prussian  Govern- 
ment had  assured  the  Cabinet  of  Vienna  that  the  utmost  indulgence 
would  be  exercised  towards  Austrian  subjects  liable  to  expulsion. 

"  *  For  the  rest,*  said  Count  Kalnoky,  *  we  have  endeavored  to  find  a 
legal  ground  for  protest  against  these  expulsions,  but  have  found 
none.  Every  state  is  free  to  deal  with  foreigners  according  to  its 
own  municii)al  laws,  and  treaties  of  commerce  do  not  in  any  way 
curtail  this  liberty.  We  are  sorry  for  these  expulsions,  but  can  not 
see  that  the  Prussian  Government  has  in  any  way  violated  interna- 
tional obligations.' 

"These  explanations  excited  the  indignation  of  the  Polish  delegates,  two 
of  whom  declared  that  the  minister  had  produced  misleading  statis- 
tics. They  maintained  that  a  great  nunii>er  of  Austrian  subjects  had 
been  exiJelled  since  the  middle  of  October,  and  they  announced  their 
intention  of  recurring  to  the  subject.  The  German  Liberal  delegates, 
on  the  contrary,  declared  Count  Kalnoky's  explanations  to  be  entirely 
satisfactory.' 


»» 


Where  a  citizen  of  the  United  States,  who  had  formerly  been  a 

consular  officer  in  Russia,  was  expelled  from  that 

Opinion  of  Mr.  ^,Q^nt^y  on  the  ground  of  "  various  culpable  prac- 
tices "  to  the  prejudice  of  Russian  subjects,  and  it 
appeared  that  the  charges  had  foundation,  it  was  held  that  the  ex- 
pulsion did  not  afford  a  ground  for  a  claim  for  pecuniary  damages, 
the  Department  of  State  saying:  "Under  Article  I.  of  the  treaty 
between  the  United  States  and  Russia  of  1832,  the  inhabitants  of 
the  two  countries  '  are  at  liberty  to  sojourn  and  reside  in  all  parts 
whatsoever  of  said  territories  in  order  to  attend  to  their  affairs,'  and 
it  is  further  stipulated  that  'they  (the  said  inhabitants)  shall  enjoy 
to  that  effect  *  the  same  security  and  protection  as  natives  of  the 
country  wherein  they  reside,  on  condition  of  their  submitting  to  the 
laws  and  ordinances  there  prevailing,  and  particularly  to  the  regu- 
lations in  force  concerning  commerce.' 

"  There  is  certainly  nothing  in  these  provisions  which  precludes 
either  the  United  States  or  Russia  from  expelling  from  their  re- 
spective territories  each  other's  citizens  or  subjects;  and  unless  the 
expulsion  be  arbitrary,  or  involves  unjust  discriminations,  it  affords 
no  ground  for  international  complaint." 

Mr.  Bayard,  Sec.  of  State,  to  Mr.  Lotbrop,  min.  to  Russia,  No.  95,  July  1, 
1887,  MS.  Inst.  Russia,  XVI.  518. 
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In  May,  1893,  Joseph  Glowacki,  a  naturalized  citizen  of  the  United 
States,  employed  in  a  manufacturing  establishment  at  Gzenstockowa, 
Poland,  was  arrested  and  imprisoned,  and  after  obtaining  his  re- 
lease,  by  signing  an  agreement  not  to  return  to  Russia  under  the 
pain  of  banishment  to  Siberia,  was  taken  to  the  Austrian  frontier 
and  expelled.  He  stated  that  the  only  reason  assigned  for  his*  treat- 
ment was  a  charge  made  by  a  drunken  employee  that  he  had  spoken 
disrespectfully  of  the  Emperor.  This  charge  he  denied.  The  case 
w^as  presented  by  the  American  legation  to  the  Russian  foreign 
oiBce,  and  it  was  decided  that  Glowacki  should  be  permitted  to 
return  to  the  Empire,  but  could  not  again  inhabit  the  village  from 
which  he  had  been  expelled.  On  his  attempting  to  reenter  the  Em- 
pire, the  local  officials,  in  disregard  of  the  permit  which  he  bore, 
again  ejected  him.  The  foreign  office  subsequently  granted  Glo- 
wacki full  permission  to  reenter  Russia,  and  expressed  regret  that 
the  misunderstanding  at  the  frontier  had  taken  place. 

For.  Rel.  1893,  542,  544,  545. 

During  the  revolution  in  Honduras,  of  1893-4,  under  the  lead  of 

Policarpo  Bonilla,  certain  American  citizens,  some 
Difomsioni  in    ^f  ^hom  had  large  property  interests  in  the  country, 

served  in  the  army  of  Sefior  Vasquez,  the  constitu- 
tional president.  The  revolution  having  been  successful,  an  appeal 
for  protection  was  made  in  behalf  of  the  citizens  in  question  to  the 
United  States  legation.  Mr.  Pringle,  then  charge  d'affaires  ad  in- 
terim, replied  that  he  could  not  act  officially  in  the  matter,  but  pro- 
ceeded to  Amapala  on  the  U.  S.  S.  Ranger^  in  order  to  ascertain  the 
actual  situation  and  take  such  other  action  as  might  be  proper.  He 
found  that  none  of  the  citizens  in  question  had  been  imprisoned;  but 
he  was  advised  by  the  United  States  consul  at  Tegucigalpa,  who  was 
then  at  Amapala,  that  President  Bonilla  had  informed  him,  unoffi- 
cially, that  it  was  his  purpose  to  expel  from  the  country  all  foreign- 
ers who  were  in  the  service  of  President  Vasquez,  and,  unless  an 
amicable  arrangement  could  be  made  in  regard  to  them,  to  have  them 
tried  by  a  military  commission  as  guerrillas.  Mr.  Pringle,  however, 
declined  to  go  with  the  consul  to  the  capital  for  the  purpose  of 
"  making  an  agreement "  with  President  Bonilla  as  to  the  punish- 
ment of  two  of  the  Americans,  who  were  thought  to  be  especially 
exposed  to  injurious  action,  unless  he  should  be  positively  instructed 
to  do  so.**  The  Department  of  State,  while  observing  that  on  general 
principles  it  was  "  not  compatible  with  the  obligations  of  a  citizen 
to  his  own  state  to  take  active  part  in  the  internal  dissensions  of 
another  state,"  adverted  to  the  peculiar  circum^stances  of  the  case, 


a  For.  Rel.  18^,  298,  303,  304. 
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and  approved  Mr.  Pringle's  action  "  in  declining  to  make  any  *  agree- 
ment '  whereby  the  eventual  expulsion  from  Honduras  of  the  Ameri- 
can citizens  who  took  part  with  President  Vasquez  in  the  late 
troubles  might  be  acquiesced  in." 

Mr.  Uhl,  Acting  Sec.  of  State,  to  Mr.  Young,  min.  to  Honduras,  May  IG, 
1894,  For.  Rel.  185)4,  301. 

May  14,  1894,  President  Crespo,  of  Venezuela,  issued  a  decree 

requiring  foreigners  arriving  in  the  Republic  to  pre- 

Preildent  Cret-  g^j^^  ^^  ^j^^  chief  of  the  custom-house  of  the  port,  or, 
poi  eoree.  j|  ^j^^^  j^^^  previously  resided  there  six  months,  to 
the  governor  of  the  federal  district  or  the  presidents  of  the  respec- 
tive States,  as  the  case  might  be,  a  written  declaration  giving  certain 
particulars  as  to  themselves,  and  as  to  their  families,  if  accompanied 
by  them,  in  order  that  the  facts  might  be  reported  to  the  national 
executive,  who  would  determine  "  whether  the  foreigners  who  have 
made  unsatisfactory  declarations,  or  have  not  been  able  or  were  un- 
willing to  comply  with  the  required  formalities,  are  to  be  considered 
prejudicial  or  proper  subjects  for  expulsion."  This  decree  was 
issued  under  art.  78  of  the  constitution,  which  empowered  the 
President  of  the  Republic,  with  the  approval  of  the  council,  "  to 
prohibit  the  entrance  into  the  national  territory,  or  to  expel  from  it, 
those  foreigners  who  have  no  residence  in  the  country  and  who  are 
notoriously  prejudicial  to  the  public  order." 

For.  Rel.  1894,  802. 

"  I  have  received  Mr.  Terres's  No.  91,  of  October  6,  1894,  relative 

to  the  expulsion  of  one  Eugene  Wiener,  an  American 
citizen,  residing  at  Jeremie,  Hayti.  The  Department 
has  also  received  from  Mr.  Wiener  himself  a  letter  complaining  of  his 
arbitrary  expulsion  from  that  country  in  pursuance  of  an  Executive 
order  dated  October  2,  1894,  and  published  the  next  day  in  Le  Moni- 
teur^  the  official  journal  of  that  Republic. 

"  The  contents  of  the  decree,  so  far  as  it  relates  to  Wiener,  are  in 
substance  as  follows : 

" '  That  whereas  international  law  confers  on  every  indej^ndent 
state  the  right  to  expel  from  its  territory  foreigners  whose  conduct 
and  acts  are  dangerous  to  tranquillity  and  public  order;  and 
whereas  Mr.  Eugene  Wiener,  an  American,  residing  at  Jeremie,  is  an 
active  agent  of  the  enemies  of  order  who  are  plotting  in  Jamaica 
and  elsewhere  against  the  established  Government;  and  whereas 
these  intrigues  are  of  a  character  to  endanger  the  public  safety,  it  is 
ordered  that  said  Wiener,  now  at  Jeremie,  ])e  exiK»llod  from  the  terri- 
tory of  the  Republic  of  Ilayti;  that  he  be  put  aboard  the  first  vessc^l 
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leaving  for  foreign  ports,  and  the  chief  of  administrative  police  at 
Jeremie  is  charged  with  the  execution  of  this  decree.' 

"  Wiener  says  his  first  intimation  of  the  Government's  purpose  to 
expel  him  was  received  on  the  9th  of  October  from  General  de  la 
Place,  the  D616gue  du  Gouvemement  at  Jeremie,  who  read  the  de- 
cree of  expulsion  to  him  and  ordered  him  to  leave  by  the  first  steamer. 

"  He  was  engaged  in  a  general  commission  business,  having  trans- 
actions with  several  firms  in  New  York.  A  large  i^mount  of  money 
was  due  him.  He  had  just  completed  a  new  building,  and  otherwise 
extended  his  business.  His  presence  in  Hayti  was  of  great  importance 
to  him.  He  asked,  therefore,  for  time  to  arrange  his  business  affairs, 
but  was  refused.  He  then  asked  permission  to  go  to  Port  au  Prince, 
that  he  might  consult  the  American  minister  and  request  the  Presi- 
dent to  let  him  face  his  accusers.  This,  too,  was  refused.  The 
President  declined  to  receive  him.  He  then  wrote  to  the  American 
consular  agent  at  Jeremie,  declaring  his  innocence  of  any  complicity 
in  the  political  affairs  of  the  country  and  protesting  against  his 
treatment. 

"A  few  days  after  he  was  notified  of  the  decree  of  expulsion  a 
French  steamer,  bound  for  Martinique,  touched  at  Jeremie,  and  the 
authorities  ordered  him  to  leave  by  that  steamer.  He  asked  per- 
mission to  wait  for  the  New  York  steamer,  which  was  due  in  a  few 
days,  and  requested  time  to  collect  some  of  the  money  due  him,  to 
adjust  his  accounts,  and  arrange  for  the  support  of  his  family.  All 
this  was  denied  him,  and  he  was  forced  to  leave  by  the  French  vessel 
on  October  12,  only  three  or  four  days  after  receiving  notice  of  his 
expulsion.    .    •    . 

"  This  Government  does  not  propose  to  controvert  the  principle  of 
international  law  which  authorizes  every  independent  state  to 
expel  objectionable  foreigners  or  classes  of  foreigners  from  its  ter- 
ritory. The  right  of  expulsion  or  exclusion  of  foreigners  is  one 
which  the  United  States,  as  well  as  many  other  countries,  has  upon 
occasion  exercised  when  deemed  necessary  in  the  interest  of  the 
Government  or  its  citizens. 

"  But  this  right,  though  based  upon  recognized  principles  of  inter- 
national law,  has  limitations  which  the  same  principles  impose. 

" '  Every  state  is  authorized,  for  reasons  of  public  order,  to  expel 
foreigners  who  are  temporarily  residing  in-  its  territory.  But  when 
a  Government  expels  a  foreigner  without  cause,  and  in  an  injurious 
manner,  the  state  of  which  this  foreigner  is  a  citizen  has  the  right  to 
prefer  a  claim  for  this  violation  of  international  law,  and  to  demand 
satisfaction  if  there  is  occasion  for  it.'  (Calvo's  Diet,  of  Int.  Law, 
*  Expulsion.') 

"  The  United  States  neither  excludes  nor  expels  foreigners  except 
in  pursuance  of  general  laws.    The  provisions  of  these  laws  ar»  or 
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may  be  known  in  advance  to  all  persons  upon  whom  they  are  in- 
tended to  operate.  Ample  time  is  given  for  compliance  with  the 
'laws  looking  to  the  expulsion  of  foreigners,  and  for  the  settlement  of 
the  business  affairs  of  individuals  to  be  affected  by  them,  and  ample 
opportunity  is  afforded  them  to  show  that  they  are  not  within  the 
operation  of  the  law. 

"  In  Germany  and  other  European  countries  from  which  Americans 
have  sometimes  been  expelled,  they  have  always  been  first  accorded  a 
hearing,  and  have  been  given  a  reasonable  time  for  the  settlement  of 
their  affairs. 

"  There  is  certainly  nothing  in  the  law  or  practice  of  this  country 
which  can  be  cited  as  a  precedent  for  the  arbitrary  expulsion  of 
foreigners  without  hearing  and  without  cause.  The  just  rule  would 
seem  to  be  that  no  nation  can  single  out  for  expulsion  from  its  ter- 
ritory an  individual  citizen  of  a  friendly  nation  without  special  and 
sufficient  grounds  therefor.  And  even  when  such  grounds  exist  the 
expulsion  should  be  effected  with  as  little  injury  to  the  individual  and 
his  property  interests  as  may  be  compatible  with  the  safety  and  inter- 
est of  the  country  which  expels  him. 

"  That  universal  sense  of  right  and  justice  which  suggests  that  no 
/nan  should  be  condemned  without  a  hearing  would  seem  to  require 
that  the  person  singled  out  for  expulsion  should,  as  a  general  rule, 
first  be  notified  of  the  charges  against  him  and  given  an  opportunity 
to  refute  them.  If  the  case  is  so  urgent  and  the  presence  of  the  for- 
eigner so  dangerous  to  the  state  that  this  can  not  with  safety  be  done, 
the  expelling  government  is  under  obligation  to  the  government  of 
the  person  expelled  to  explain  the  grounds  of  its  action,  by  not  only 
asserting,  but  proving,  the  existence  of  facts  sufficient  to  justify  the 
expulsion. 

"  Not  only  is  the  right  of  excluding  or  expelling  obnoxious  aliens 
as  an  attribute  of  national  sovereignty  limited  by  general  principles 
of  international  law,  but  its  exercise  becomes  further  importantly 
modified  by  conventional  obligations,  such  as  are  found  in  the  exist- 
ing treaty  between  the  United  States  and  Hayti,  the  stipulations  of 
which  clearly  intend  that  no  citizen  of  the  United  States  in  Hayti 
shall  be  deprived  of  liberty  or  subjected  to  punishment  save  by  due 
process  of  law. 

"  Under  our  treaty  with  Hayti  citizens  of  the  United  States  are 
entitled  to  reside  and  do  business  in  Hayti  while  conforming  to  the 
laws  and  regulations  in  force,  and  to  have  free  access  to  the  tribunals 
of  justice  on  the  same  terms  as  native  Haytians;  and  they  can  not 
be  deprived  of  those  rights  unless  they  have  been  forfeited,  in  which 
case  they  are  entitled  to  know  the  grounds  of  forfeiture.  If  forfeit- 
ure \yo  claimed  for  cjiuses  other  than  political,  they  are  entitled  to 
open  and  fair  trial;  if  for  participation  in  sedition,  they  should  be 
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informed  of  the  charge  against  them  and  the  evidence  in  support 
thereof.  This  Government  can  not  acquiesce  in  the  arbitrary  expul- 
sion of  its  citizens  from  the  territory  of  a  friendly  state  on  purely 
political  grounds  without  satisfactory  proof  that  their  acts  withdraw 
them  from  the  guaranties  of  our  treaty  of  1864 ;  and  even  were  such 
proof  presented  and  found  sufficient,  they  are  entitled  to  a  reasonable 
time  to  dispose  of  any  businass  interests  or  possessions  they  may  have 
there  acquired. 

"  You  will  therefore  call  the  attention  of  the  Haytian  Government 
to  this  case,  and  request  it  to  furnish  this  Government  with  evidence 
of  the  acts  and  conduct  alleged  against  Mr.  Wiener,  and  which  he 
denies." 

Mr.  Gresbam,  Sec,  of  State,  to  Mr.  Smythe,  mln.  to  Haytl,  Nov.  5,  1894, 
Jl'or.  Rel.  1895,  II.  801. 

Mr.  Smythe  presented  the  case  to  the  Ilaytian  Government  in  the  sense 
of  the  foregoing  instruction.  Mr.  Marcelin,  minister  of  foreign  rela- 
tions ad.  int.,  Dec.  12,  1894,  replied : 

"As  you  must  have  seen  by  the  decree  of  the  department  of  the  interior, 
Mr.  Wiener  was  expelled  from  our  territory  as  a  dangerous  indi- 
vidual, capable  of  compromising  the  public  security.  Our  secret 
agents  have  notified  us  for  a  long  time  of  the  conduct  of  Wiener. 
The  abusive  language  which  on  every  occasion  he  utters  against  the 
Government  and  the  Haytian  nation  and  his  affinity  with  the  Ilaytian 
exiles  residing  in  Kingston  have  caused  us  to  place  him  under  the 
surveillance  of  the  police.  Recently  our  minister  plenipotentiary  at 
Washington  informed  us  that  Wiener  had  proposed  to  a  workman  in 
New  York  to  fabricate  several  millions  of  Haytian  paper  money.  That 
criminal  attempt,  which  threatened  not  only  the  Government  but  the 
entire  society,  as  well  as  the  national  and  foreign  commerce,  had 
among  other  objects  that  of  provoking  civil  war  and  placing  resources 
in  the  hands  of  the  enemies  of  public  order.    .    .    . 

•*I  desire  to  answer  especially  to  the  passage  of  your  dispatch  which 
cites  our  ti*eaty  with  the  United  States  of  America. 

**  It  can  not  be  advantageously  maintained  that  a  conventional  obligation 
of  the  nature  of  the  treaty  of  18(>4  can  alienate  the  rights  of  sover- 
eignty of  a  nation.  If  It  was  thus  It  would  be,  you  will  admit,  a 
disguised  abdication  of  iwwer."     (For.  Rel.  1895,  II.  804.) 

Mr.  Smythe,  Dec.  15,  1894,  answered  that  he  had,  In  pursuance  of  his 
instructions,  asked,  not  for  an  explanation  of  the  Government's  action, 
but  for  the  evidence  on  which  It  was  based;  and.  after  reviewing 
Mr.  Marcelin's  note,  he  concluded:  "Again,  Mr.  Secretary,  permit 
me  to  ask  that  your  Government  furnish  this  legation  with  the 
evidence  of  the  acts  and  conduct  of  said  Wiener,  and  which  he 
denies."     (For.  Rel.  1895,  II.  805-806.) 

"  In  conformity  to  the  wish  you  expressed  to  me,  I  have  the  honor 
to  record  in  this  dispatch  the  statement  I  made  to  you  in  our  inter- 
view of  Thursday  last,  the  10th  instant,  of  the  causes  and  motives 
which  finally  determined  my  Government  to  expel  from  the  terri- 
tory of  Hayti  Eugene  Wiener,  an  American  citizen. 
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"  The  great  number  of  foreigners  who  reside  in  Ilayti,  as  I  have 
told  you,  Mr.  Secretary  of  State,  seek  by  regular  and  honorable  labor 
the  remuneration  of  their  intelligence  and  of  their  capital,  but  there 
is  also  a  small  number  of  them  composed  of  adventurers  who  make  a 
business  of  speculating  on  political  revolutions.  Public  order  is  con- 
trary to  their  interests,  and  they  incessantly  plot  to  revive  troublous 
times;  while,  on  the  other  hand,  the  Government  watches  them  vigi- 
lantly in  order  to  render  them  powerless  when  the  public  peace  is 
menaced  by  their  agitations. 

"  Thus,  in  1890,  1891,  1892,  and  1894,  the  Haytian  Government, 
after  having  exercised  the  utmost  degi-ee  of  forbearance,  had  to  expel 
an  English  subject,  a  Swiss  citizen,  and  seven  or  eight  Frenchmen, 
all  compromised  by  revolutionary  intrigues.  The  Governments  of 
England,  France,  and  Switzerland,  after  hearing  the  explanations  of 
the  Haytian  Government,  were  convinced  that  it  had  acted  at  these 
conjunctures  in  the  fullness  of  iLs  right  for  self-defense  and  for  the 
maintenance  of  the  public  peace.  I  do  not  for  a  moment  doubt  that 
it  may  be  the  same  with  the  Government  of  the  United  States  when 
I  shall  have  exhibited  to  your  excellency  the  proofs  I  bring  in  sup- 
port of  what  I  have  to  say  to  you  in  regard  to  Eugene  Wiener. 

"  For  about  fifteen  months  past  at  Jeremie,  where  he  resided,  and  at 
Kingston,  to  which  he  made  voyages,  Eugene  Wiener  had  often  been 
pointed  out  to  the  Haytian  Government  as  a  revolutionary  propagan- 
dist, associated  with  its  enemies.  His  voyages  to  Kingston  and  to 
New  York  were  denounced  as  connected  with  plans  of  conspiracy 
with  the  revolutionary  Haytian  refugees  in  the  island  of  Jamaica. 
Nevertheless,  my  Government  was  still  undecided  as  to  any  measure 
of  repression  when  a  new  revelation  of  the  gravest  character  came  to 
exhaust  the  degree  of  toleration  practiced  by  it  till  then. 

"  The  facts  are  these :  On  the  6th  of  August  of  last  year  I  received 
from  Mr.  Freeland,  director  of  the  American  Bank  Note  Company,  a 
notice  that  in  the  course  of  an  investigation  made  at  New  York  by  the 
secret  police  of  the  Treasury  Department,  an  engraver,  Jos.  Pelletier 
by  name,  had  revealed  to  the  chief  of  said  police,  Mr.  William  For- 
sythe,  that  a  Mr.  Eugene  Wiener,  of  Jeremie,  styling  himself  agent 
of  the  Haytian  Government,  had  given  him  an  order  for  2,000,000 
Haytian  dollars,  in  $2  bills  (billets) ;  that  the  said  Wiener  had  paid 
him  $75  for  his  work,  in  remitting  to  him  as  models  Haytian  notes 
fabricated  by  the  American  Bank  Note  Company.  Pelletier  added 
that  he  had  begun  the  work,  but  the  earnest  recommendations  to  him 
by  Wiener  to  act  with  discretion  induced  him,  on  reflection,  to  aban- 
don it. 

"  From  the  office  of  Mr.  Freeland  I  went  immediately  to  that  of  the 
'district  attorney,'  in  whose  presence  Mr.  William  Forsythe,  sum- 
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moned  by  telephone,  confirmed,  word  for  word,  the  information 
which  the  director  of  the  American  Bank  Note  Company  had  been  so 
obliging  as  to  communicate  to  me. 

"  The  moment  not  having  arrived  for  issuing  a  warrant  against 
Eugene  Wiener,  he  was  narrowly  watched,  when  I  learned  he  had 
sailed  for  Jeremie.  I  made  known  these  facts  and  his  departure  to 
President  Hyppolite. 

"  In  support  of  the  foregoing  I  have  had  the  honor  to  place  before 
you:  (1)  The  order  of  Mr.  Freeland;  (2)  a  memorandum  by  Mr. 
William  Forsythe;  (3)  the  Haytian  bank  notes  (billets  de  caisse) 
given  by  Eugene  Wiener  to  Jos.  Pelletier,  to  serve  as  patterns;  (4) 
the  steel  plate  on  which  Pelletier  had  begun  the  counterfeiting;  (5) 
lastly,  several  police  reports  of  conversations  in  which  Wiener  con- 
victs himself. 

"  These,  Mr.  Secretary  of  State,  as  briefly  as  I  can  sum  them  up, 
are  the  reasons  which  determined  my  Government  to  expel  from  the 
territory  of  Hayti  this  individual  that  it  considered  absolutely  dan- 
gerous to  the  public  peace,  and  unworthy  of  any  consideration." 

Mr.  Haentjens,  Haytian  min.,  to  Mr.  Gresham,  Sec.  of  State,  Jan.  12,  1895, 
For.  Rel.  1895,  II.  807. 

Jan.  21,  1895,  Mr.  Gresham  stated,  in  reply,  that  he  bad  transmitted 
to  the  minister  of  the  United  States  at  Port  an  Prince  a  copy  of 
Mr.  Ilaentjens*  note,  and  in  so  doing  had  explained  "that  its  state- 
ments had  been  verificnl  by  evidence  submitted  ...  to  this  De- 
partment,*' and  had  instructed  him  **  to  refrain  from  remonstrance 
against  th^  expulsion  of  Mr.  Wiener.**     (For.  Rel.  1895,  II.  809.) 

"  In  this  note  [of  the  Haytian  minister  of  foreign  affairs  ad 
interim,  dated  December,  1894]  the  minister  maintains  that  a  Gov- 
ernment can  not,  before  expelling  from  its  territory  a  person  whose 
presence  is  deemed  dangerous,  be  required  to  furnish  to  the  Govern- 
ment of  such  person  evidence  in  justification  of  its  action. 

"  This  Department  had  not  asserted  that  it  should ;  but  held  that 
Hayti,  having  assumed  the  responsibility  of  expelling  the  citizen  of 
a  friendly  power,  without  giving  him  any  hearing,  producing  evi- 
dence against  him,  or  allowing  him  opportunity  for  defense,  was 
thereupon  bound  either  .to  establish  by  proofs  that  there  was  good 
ground  for  the  expulsion,  or  else  to  indemnify  the  expelled  person 
for  the  damage  he  has  sustained. 

"  The  first  of  these  alternatives  has  been  volimtarily  adopted  by 
the  Haytian  Government,  which,  on  the  10th  instant,  through  its 
minister  here,  submitted  to  my  examination  evidence  establishing 
prima  facie  ground  for  the  exercise  of  the  sovereign  prerogative 
of  expulsion  in  the  case  of  this  apparently  undesirable  alien.  Under 
the  circumstances  so  set  forth  this  Government  deems  it  proper  to 
refrain  from  remonstrance  against  the  expulsion  of  Mr.  Wiener. 
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"The  Haytian  minister,  at  my  request,  has  given  me  a  written 
statement  of  the  evidence  in  question,  under  date  of  the  12th  instant, 
and  I  inclose  it,  in  translation,  for  your  perusal." 

Mr.  Greshain,  Sec.  of  State,  to  Mr.  Smythe,  min.  to  Haiti,  Jan.  24,  1895, 
For.  Rel.  1895,  II.  809. 

The  note  of  Mr.  Marcelin,  minister  of  foreign  affairs  ad  int,  to  Mr. 
Smytlie,  dated  December,  1894,  and  referred  to  in  the  foregoing  in- 
struction, read  as  follows: 

••"Tou  will  kindly  permit  me  to  remind  you,  Mr.  Minister,  that  a  sover- 
eign state  can  not  be  held,  before  the  expulsion  from  its  territory 
of  ah  individual  whose  presence  it  judges  to  be  dangerous,  to  fur- 
nish the  interested  legation  with  the  proofs  and  the  police  reports 
made  against  him. 

"These  documents,  you  will  easily  understand,  constitute  a  part  of  the 
archives  of  state  and  can  not  be  communicated.  It  seems  to  me, 
moreover,  conformable  to  the  rules  of  international  law  that  such 
a  manner  of  acting  would  tend  to  nothing  less  than  to  submit  In 
circumstances  of  such  nature  the  decision  of  the  Government  to 
the  approbation  of  a  diplomatic  representative  accredited  near  to  it 

**  Neither  does  it  appear  to  me  to  be  admissible  that  the  statesmen  who 
govern  with  such  equity  the  Republic  of  the  United  States  could 
contest  these  principles,  especially  to  the  benefit  of  persons  whose 
morality  leaves  something  to  be  desired. 

"I  have  the  hope,  Mr.  Minister,  that  this  incident  will  be  closed  hence- 
forth between  your  legation  and  the  department  in  view  of  the  infor- 
mation which  I  have  had  the  honor  to  furnish  to  you."  (For.  Rel. 
1895,  II.  806.) 

In  a  dispatch  of  Jan.  14,  1895,  which  was  not  received  till  January  28, 
and  therefore  was  not  referred  to  in  Mr.  Gi^sham's  instruction  of 
January  24,  Mr.  Smythe  wrote  to  the  latter  as  follows: 

"  In  a  long  interview  with  the  secretary  of  foreign  relations  at  this 
legation  on  the  7th  instant,  Mr.  Faine  conveyed  to  me  the  impression, 
not  only  by  his  words,  but  his  manner  also,  that  it  would  be  his 
pleasure  as  well  as  his  duty  to  make  a  speedy  disposition  of  all 
matters  pending  between  his  department  and  this  legation.  In  that 
Interview  allusion  was  made  to  the  affair  of  Wiener,  and  the  secre- 
tary said  that  his  Government  w^ould  insist  on  the  absolute  right 
of  expulsion  as  indicated  in  the  dispatches  of  his  predecessor,  but 
hoped  that  the  question  might  be  determined  if  I  would  accept 
permission  for  Wiener's  return  under  the  same  conditions  accorded 
to  the  French  minister,  who  *  had  made  in  effect  tlie  same  demand/ 
It  seems,  from  what  the  French  minister  has  said  to  me,  that  he  ac- 
cepted this  permission  to  return  with  the  guaranty  on  his  part  of  the 
good  behavior  of  the  parties  after  their  return.  I  am  not  clear 
as  to  the  exact  nature  of  this  guaranty,  and  would  not  like  to  make 
an  unqualified  promise  to  this  effect  on  behalf  of  Mr.  Wiener  or 
anyone,  in  fact,  of  whom  I  know  so  little."     (For.  Rel.  1895,  II.  808.) 

The  Turkish  Government  having  expressed  a  wish  that  Armenian 

revolutionists  in  the  United  States,  who  carried  on 
Mr.  oiney  •  state-  their  propaganda  in  the  press  and  published  arti- 
cles  calculated    to   promote   revolution    in   Turkey, 
might  be  expelled  from  the  United  States,  the  Secretary  of  State 


§550.]  EXPULSION:   GENEBAL  MINCIPLES.  89 

said :  "  There  is  no  existing  statute  nor  has  any  ever  been  enacted 
here  which  forbids  the  entrance  into  the  United  States  of  persons 
belonging  to  the  category  described,  .  .  .  nor  any  provision  for 
the  expulsion  of  aliens  deemed  obnoxious  to  their  own  governments 
from  American  territory.  The  only  law  restrictive  of  alien  residence 
ever  enacted  by  Congress  is  the  alien  act  of  June  25,  1798,  which 
was  passed  very  soon  after  the  adoption  of  our  present  CSonstitution, 
and  which,  however,  merely  authorized  the  deportation  of  such  aliens 
as  should  be  deemed  '  dangerous  to  the  peace  and  safety  of  the 
United  States.'  That  act  continued  in  force  for  two  years  only  from 
the  passing  thereof,  and  consequently  expired  by  its  own  limitation 
June  25,  1800.  .  .  .  The  present  inunigration  laws  of  the  United 
States,  while  forbidding  the  landing  of  certain  obnoxious  classes 
of  alien  convicts  and  authorizing  the  deportation  within  a  limited 
time  of  such  as  should  effect  unlawful  entrance  into  our  territory, 
expressly  exempts  from  its  operation  persons  '  convicted  of  a  polit- 
ical oflFense.'  " 

Mr.  Olney,  Sec.  of  State,  to  Moustapba  Bey,  Turkish  min.,  Nov.  11,  1806, 
For.  Rel.  1896,  926,  927-928. 

March  18,  1896,  Le  Moniteur^  official  organ  of  the  Haytian  Gov- 
ernment, contained  a  notice  to  the  effect  that,  as 
international  law  "  confers  on  each  independent  state 
the  right  to  expel  from  its  territory  foreigners  whose  actions  are  a 
danger  to  the  public  order  and  tranquillity,"  Mr.  Hugo  Loewi,  whose 
conduct  was  of  a  nature  to  "  disquiet "  the  authorities  and  whose 
presence  in  Hayti  constituted  a  "  danger,"  was  expelled  from  the 
territory  of  the  Republic  and  was  to  be  sent  away  on  board  the  first 
steamer  leaving  for  foreign  ports.  The  minister  for  foreign  affairs 
informed  the  minister  of  the  United  States,  in  an  interview,  that  the 
action  of  the  Government  was  "  justified  and  is  irrevocable,"  and 
that  a  statement  of  the  reasons  would  be  conununicated  to  the 
legation.  It  was  at  first  the  Government's  intention  immediately  to 
send  Mr.  Loewi  away  on  a  German  steamer  sailing  for  Mexican 
ports,  but,  as  neither  he  nor  the  police  officer  who  had  him  in  charge 
had  the  money  with  which  to  pay  his  passage,  he  was  detained  till 
the  sailing  of  a  later  steamer  for  New  York,  the  Haytian  Govern- 
ment having  arranged  with  the  United  States  minister  to  pay  his 
passage  on  the  latter.  Meanwhile,  he  remained  at  the  United  States 
legation.  It  seems  that  the  Haytian  Government,  when  it  decreed 
Mr.  Loewi's  expulsion,  was  not  aware  of  his  American  citizenship. 
The  Department  of  State,  in  acknowledging  the  American  minister's 
report  of  the  case,  said: 

"  Your  insistence  that  the  Government  of  Hayti  in  deporting  Mr. 
Loewi  should  send  him  to  a  convenient  port  of  the  United  States 
and  pay  his  passage  thither  is  approved. 
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"  The  circumstances  narrated  by  j^ou  under  which  Mr.  Loewi  was 
temporarily  accommodated  at  your  residence  pending  the  sailing 
of  a  steamer  bound  for  New^  York  are  appreciated,  and  your  course  in 
so  doing  was  excusable.  It  is  assumed,  however,  that  you  took  upon 
yourself  no  responsibility  for  his  safe-keeping  in  the  interval.  It 
is  not  the  function  of  the  legation  to  act  in  any  way  for  the  local  gov- 
ernment in  carrying  out  an  arbitrary  edict  of  banishment  against  a 
citizen  of  the  United  States.  That  is  necessarily  an  act  of  force  in 
the  assertion  of  a  claimed  sovereign  prerogative  and  is  to  be  eflfected 
by  the  sovereign  power.  In  this  view  of  the  principle  involved  it  is 
regretted  that  you  intervened  so  far  as  to  receive  from  the  Haytian 
Government  the  price  of  Mr.  Loewi's  passage  and  to  buy  his  ticket 
and  put  him  on  the  steamer ;  unless  in  so  doing  you  were  careful  to 
make  it  clear  to  the  Haytian  foreign  minister  that  your  only  purpose 
was  to  assure  yourself  that  he  had  in  fact  departed  under  actual 
duress  applied  by  the  Haytian  authorities." 

Mr.  Olney,  Sec.  of  State,  to  Mr.  Smythe,  minister  to  Haytl,  April  21,  1896 ; 
For.  Rel.  1896,  385. 

Seven  months  later,  the  statement  of  reasons  for  Mr.  Loewi's  expulsion 
not  having  been  furnished  by  the  Haytian  Government,  the  American 
minister  was  instructed  to  ask  that  it  be  promptly  communicated  for 
submission  to  his  Government.  (Mr.  Olney,  Sec.  of  State,  to  Mr. 
Smythe,  min.  to  Hayti,  Dec.  2,  1896;  For.  Rel.  1896,  386.) 

"  It  appears  that  the  grounds  of  the  expulsion  alleged  by  the  Hay- 
tian Government,  are: 

"  1.  That  his  [Loewi's]  conduct  was  of  a  nature  to  disquiet  the 
authorities;  that  his  continued  sojourn  there  was  dangerous  to  the 
public  security  and  tranquillity,  and  that  his  expulsion  was  there- 
fore necessary. 

"  2.  That '  the  decree  of  expulsion  was  made  under  the  government 
of  the  late  General  Hyppolite,  who  had  his  personal  reasons  for 
acting  thus,  which  the  present  Government  is  absolutely  ignorant  of 
and  can  not  know;  that  the  Haytian  Government  can  only  assert 
the  right  of  the  administration  of  General  Hyppolite  to  act  as  it 
judged  proper  with  the  object  of  preserving  order  and  the  public 
tranquillity.' 

"  The  position  assumed  by  the  Haytian  Government  that  Loewi 
was  expelled,  either  for  causes  unknown  to  the  present  Government, 
or  for  reasons  personal  to  the  former  head  of  that  Government,  is 
novel  and  remarkable  and,  being  unknown  to  international  law,  can 
not  be  seriously  considered. 

"  The  position  assumed,  however,  of  the  right  of  a  Government 
to  expel  an  alien  when  his  continued  residence  in  its  territory  really 
constitutes  a  danger  to  the  public  security  and  order,  does  have  a 
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qualified  recognition  in  international  law.  The  right  of  expulsion 
exists  on  that  ground,  but  the  right  is  not  to  be  abused  nor  used 
oppressively,  and  the  ground  must  be  shown  to  exist  in  fact.  Vattel 
says  that  the  exjx^ling  state  has  the  right,  and  is  even  obliged  to 
follow  in  this  respecrt  the  rules  of  precedence;  the  administrative 
authority  alone  can  determine  the  public  necessities  which  can  justify 
the  expulsion  to  be  made  and  will  he  able  to  set  forth  the  reanons  of 
this  meamire  to  the  Government  of  the  country  to  which  the  expelled 
individual  belongs,  if  this  Government,  as  it  rightfully  may  do, 
demands  an  explanation. 

"  Pradier-Fodere  says  that  '  the  expulsion  is  legitimate  only  so  far 
as  it  is  demonstrated  with  evidence  that  the  presence  of  those  whom 
it  affects  imperils  the  jjeace  within  or  without  the  security  of  the 
governors  or  of  the  governed ;  that,  in  a  word,  it  compromises  one  of 
the  interests  which  the  state  guards.  It  is  necessary  that  the  danger 
l)e  certain,  that  the  menace  be  effective ;  the  administration  should  not 
recur  to  this  harsh  measure  except  so  far  as  the  condition  of  the  indi- 
viduals who  are  the  object  of  it  inspires  real  and  well-founded  dis- 
quietude either  in  the  inhabitant  of  the  country  or  in  the  government 
itself,  or  perhaps  even  in  a  friendly  government.  The  universal 
conscience  protests  against  the  arbitrary  use  of  the  right  of  expulsion.' 

"  Heffter  says  that :  '  No  state  can  remove  from  its  soil  the  subjects 
of  another  state  whose*  nationality  is  duly  established  nor  expel  them 
after  having  received  them,  without  having  good  reason  for  so  doing, 
which  it  is  bound  to  communicate  to  the  government  of  which  they 
are  subjects.'  He  further  says  that  '  the  arbitrary  and  unjustifiable 
expulsion  of  a  foreigner  may  be  the  point  of  departure  of  diplomatic 
reclamations  on  the  part  of  the  state  of  which  he  is  a  citizen.  This 
point  is  above  all  controversy.' 

"  He  further  says  that '  it  is  not  a  complete  justification  of  the  ex- 
pulsion from  the  point  of  view  of  international  law  to  pretend  that  it 
was  not  an  act  directed  against  the  government  of  the  state  to  which 
the  individual  expelled  belonged.' 

"  Rolin-Jacquemyns  says  that '  the  right  of  expulsion  and  the  mode 
of  exercise  of  this  right  may  be  regulated  by  international  treaties; 
but  in  the  absence  of  treaties  the  state  to  which  the  expelled  indi- 
vidual belongs  has  the  right  to  know  the  motives  of  the  expulsion,  and 
the  communication  of  those  motives  can  not  be  refused  to  it.' 

"Article  6  of  our  treaty  with  Hayti  guarantees  to  our  citizens  the 
right  to  sojourn,  reside,  and  engage  in  business  in  Hayti,  provided 
they  submit  to  the  laws. 

"  In  this  case  of  Mr.  Loewi,  there  has  been  no  evidence  produced  by 
the  Ha3rtian  Government  that  Mr.  Ix)ewi  was  not  living  in  submission 
to  the  laws  and  the  constituted  authorities,  and  the  alleged  reasons, 
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therefore,  in  the  absence  of  such  evidence,  are  deemed  inadequate  and 
unsatisfactory.  There  is  nothing  herein  or  in  tlie  attitude  heretofore 
assumed  by  this  Government  in  this  case  which  is  inconsistent  with 
its  rulings  quoted  by  Mr.  Firmin  in  his  note  of  June  16th  last.  While 
at  all  times  asserting  the  right  of  expulsion  by  a  state  from  its  terri- 
tory of  persons  who  are  dangerous  to  its  security,  no  such  right  has 
ever  been  asserted  or  conceded  in  the  absence  of  just  grounds  for  such 
expulsion;  nor  has  this  Government  denied  the  obligation  of  an  ex- 
pelling government  to  communicate  to  the  government  of  which  the 
person  expelled  is  a  subject  or  citizen  the  grounds  and  evidence  show- 
ing the  reasonableness  of  such  expulsion. 

"  While  it  is  correctly  stated  in  said  note  of  June  16th  last  that  this 
Government  has  always  vindicated  the  right  of  expulsion,  it  has  never 
asserted  the  right  to  its  arbitrary  exercise.  The  decision  of  Secretary 
Bayard  in  the  case  of  one  Meyer  Gad,  which  is  cited  by  Mr.  Firmin  in 
said  note,  does  not  seem,  when  attentively  considered,  to  support  the 
position  of  the  Haytian  Government,  since  Mr.  Gad's  misconduct  is 
specifically  stated,  and  it  was  made  to  appear  to  the  satisfaction  of  his 
Government  that  he  had  been  guilty  of  such  misconduct. 

Mr.  Sherman,  Sec.  of  State,  to  Mr.  PoweH,  min.  to  Hayti,  No.  94,  Jan.  8, 
1898,  MS.  Inst  Haytl,  III.  622. 

At  the  close  of  this  Instruction  Mr.  PoweH  was  directed  to  present  to  the 
Haytian  Government  a  claim  In  behalf  of  Mr.  Loewi  for  indemnity. 
Before  presenting  the  claim,  however,  Mr.  Powell  was  informed  that 
the  reason  for  Loewi's  expulsion  was  bis  flagrant  implication  in  a 
plot  against  the  Government  of  President  Hyppolite,  in  the  interest 
of  General  Manigat,  then  an  exile  and  an  avowed  aspirant  to  the 
presidency,  and  on  the  strength  of  this  information  Mr.  Powell  asked 
for  further  instructions. 

Mr.  Po weirs  action  was  commended,  and  he  was  advised  that  the  Gov- 
ernment of  the  United  States  was  indisposed  to  present  a  claim  for 
indemnity  for  the  expulsion  of  an  "  adventurer,"  **  who  embroils  him- 
self in  plots  for  the  overthrow  of  a  friendly  government ; "  but,  as 
It  was  stated  that  Loewl's  doings  were  reported  to  the  Ilaytlan 
Government  through  Its  secret  system,  he  was  Instructed  to  bring  the 
matter  to  the  attention  of  that  Government  for  the  purpose  of  enabling 
it  to  furnish  and  with  the  request  that  it  would  produce  the  evidence 
in  support  of  the  charges  Justifying  the  expulsion.  ( Mr.  Hay,  Sec.  of 
State,  to  Mr.  Powell,  min.  to  Hayti,  No.  420,  July  3,  1900,  MS.  Inst 
Hayti,  IV.  254.) 

Americans  who  were  expelled  from  Nicaragua  on  account  of  being 

implicated  in  an  insurrection,  and  who,  in  spite  of 
aie         oaragua.  ^.j^^jj.  expulsion,  returned  to  that  country,  were  held 

to  have  placed  themselves  beyond  the  power  of  the  Government  of 
the  United  States  officially  to  intervene  in  their  behalf,  should  they 
be  recaptured.  In  that  event,  all  that  could  be  done  for  them  would 
be  to  endeavor  by  the  exercise  of  good  offices  to  secure  for  them  fair 
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and  open  process  of  law,  with  every  opportunity  of  defence,  and  if 
convicted,  leniency  of  treatment. 

Mr.  Hay,  Sec.  of  State,  to  Sec.  of  Navy,  July  15,  1899,  238  MS.  Dom. 
Let.  487,  enclosing  copy  of  an  instruction  to  the  United  States  consul 
at  San  Juan  del  Norte,  No.  115,  May  13,  1899. 

The  new  Canadian  mining  regulations,  as  published  in  the  Consular 
Reports  for  March  10,  1898,  contain  no  provision  excluding  from  the 
British  northwest  territory  persons  rfot  possessing  $200  in  cash  and  a 
year's  provisions. 

Mr.  Hay,  Sec.  of  State,  to  Mr.  Davis,  U.  S.  S.,  March  4,  1899,  235  MS.  Dom. 
Let.  274.     The  regulations  in  question  were  passed  in  January,  1898. 

April  24, 1900,  Mr.  Hay,  Secretary  of  State,  requested  of  the  minis- 
ter of  the  United  States  at  Brussels  a  report  on  the 
prae  om.  ^^^  ^£  Paul  Edwards,  who  complained  that  he  was 
arbitrarily  and  summarily  expelled  from  Belgium,  and  that  the 
legation  declined  to  give  him  any  assistance.  The  legation  reported 
that  Edwards,  accompanied  by  a  young  woman  whom  he  introduced 
as  his  secretary  and  interpreter,  called  at  the  legation  March  27, 
1900,  and  invoked  his  protection,  stating  that  he  had  come  to  Brus- 
sels for  the  purpose  of  placing  his  son  in  a  school  there,  and  inci- 
dentally to  practice  the  art  of  healing  without  medicines,  by  the 
laying  on  of  hands,  hypnotic  suggestion,  and  personal  magnetism. 
Mr.  Edwards  stated  that  he  had  been  summarily  ordered  to  leave 
the  country,  but  the  young  woman,  when  questioned  in  French,  which 
Mr.  Edwards  said  he  did  not  understand,  admitted  that  they  had 
received  a  previous  warning  from  the  police  to  the  effect  that  Mr. 
Edwards  could  remain  in  the  country  only  in  case  he  refrained 
from  practicing  his  art,  since  it  was  unlawful  for  anyone  not  pro- 
vided with  a  proper  certificate  to  practice  the  art  of  healing  in 
Belgium.  The  legation  informed  him  that  this  warning  was  given 
in  accordance  with  Belgian  law,  and  that  he  would  be  obliged  to 
comply  with  it.  The  ministry  of  justice  furnished  the  legation  with 
a  statement  setting  forth  that  Edwards,  on  his  arrival  in  Brussels, 
caused  the  publication  in  a  newspaper  of  an  article  headed  "  The 
Miracles  of  St.  Paul."  The  article,  which  was  accompanied  with 
his  portrait,  described  him  as  the  "American  thaumaturgus."  Two 
other  newspapers  described  his  "  miraculous  power,"  at  the  same  time 
announcing  that  he  cured  "  for  nothing "  the  sick  whom  regular 
practitioners  had  been  unable  to  cure.  Another  article  pronounced 
him  "  a  most  remarkable  human  being,  the  greatest  mystic  of  our 
century,"  and  alluded  to  his  "  strange  appearance,  his  miraculous 
cures,  called  the  cures  of  St.  Paul."  The  police  administration,  on 
learning  that  these  articles  had  drawn  to  Edwards  a  considerable 
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number  of  the  sick,  ordered  him  to  leave  Belgian  territory  within 
twenty-four  hours,  by  decree  of  the  minister  of  justice,  who  had 
decided  on  that  measure.  The  statement  of  the  ministry  of  justice 
added :  ) 

"  This  measure  was  enforced  in  accordance  with  the  power  vested  I 

in  the  Government  touching  the  stay  of  foreigners  in  the  country, 
who  for  any  reasons  of  public  order  can  not  be  allowed  to  sojourn 
there. 

"  The  department  of  justice  maintains  that  it  is  inconsistent  with  ( 

the  public  welfare  for  anyone  to  practice  the  art  of  healing,  by  what-  I 

ever  means,  unless  they  be  duly  authorized  so  to  do  in  the  regular 
form  provided  for  by  law;  furthermore,  that  the  unauthorized 
practice  of  healing  is  prohibited  by  the  penal  code. 

"  At  the  time  that  this  law  was  applied  to  Dr.  Edwards,  it  was 
equally  applied  to  a  woman  of  French  nationality  wdth  whom  Dr. 
Edwards  was  in  competition  without  being  aware  of  the  fact.  She 
was  likewise  obliged  to  leave  Belgian  soil. 

"  We  believe  it  necessary  to  add  that  very  serious  doubts  exist  as 
to  the  identity  of  Dr.  Paul  Edwards,  who  stated  he  was  bom  at 
Rome  in  Optober,  1853,  but  who,  according  to  certain  information 
received  which  it  has  not  appeared  necessary  to  verify,  as  the  expul- 
sion was  made  on  acount  of  the  unlawful  practices  of  the  so-called 
Edwards,  is  said  to  be  a  certain  E.  Saltzmann,  of  Alsacian  origin, 
formerly  engaged  in  the  rum  business  in  Switzerland." 

The  Department  of  State  said :  "  Whether  the  Belgian  laws 
against  Edwards's  mode  of  practice  of  the  healing  art  are  w^ell  or  ill 
advised  is  not  for  foreigners  to  say.  The  Belgian  Government,  so 
far  as  shown,  appears  to  have  been  clearly  within  its  rights  in  the 
matter  of  the  expulsion." 

Mr.  Hay,  Sec.  of  State,  to  Mr.  Townsend,  min.  to  Belgium,  June  2,  1900, 
For.  Rel.  1900,  53.     See,  also,  id.  45-53. 

"  I  have  the  honor  to  report  to  you  for  your  information  that  Mr. 

George  Kennan,  an  American  citizen,  recently  visit- 
ennan  ■  ease,     j^^  g^  Petersburg,  was  directed  day  before  yesterday 

by  the  Russian  police  authorities  to  quit  the  Empire.  Mr.  Kennan 
arrived  here  about  three  weeks  ago,  by  way  of  Finland,  and  has  since 
been  staying  at  the  Hotel  d'Angleterre  in  this  city.  His  criticisms  of 
the  Russian  Government  in  a  book  which  he  published  some  years 
ago  in  relation  to  the  penal  institutions  of  Siberia  have  not  been  con- 
sidered either  just  or  fair  by  the  Russians  themselves,  and  his  presence 
here  has  not  been  looked  upon  with  favor  by  the  official  community  of 
the  Empire. 

"Although  Mr.  Kennan  reported  himself  to  the  police  authorities  of 
St.  Petersburg  upon  his  arrival  here,  as  all  travelers  are  required  by 
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law  to  do,  he  has  not  been  disturbed  until  now.  He  has  been  treated 
with  entire  courtesy  and  consideration;  though,  having  voluntarily 
placed  himself  within  the  jurisdiction  of  the  Russian  law,  he  has 
become,  as  he  himself  admits,  amenable  to  its  provisions  and  is  con- 
sequently ordered  beyond  the  frontier. 

"  Mr.  Kennan  wrote  to  me  last  evening  as  follows : 


"A  very  courteous  officer  from  the  department  of  police  caHed  at  my  room 
this  afternoon  to  inform  me  that,  by  direction  of  the  minister  of  the  interior, 
and  in  accordance*  with  chapter  313  of  Volume  II.  of  the  laws  of  the  Empire, 
I,  as  an  *  untrustworthy  *  American  citizen,  am  to  be  sent  out  of  the  country  by 
the  train  leaving  here  for  Germany  at  10.30  to-morrow  night.  Meanwhile  I 
am  under  close  arrest  in  my  room. 

"  Of  course  they  are  acting  within  their  right,  and  I  have  no  complaint  what- 
ever to  make,  nor  do  I  ask  any  interposition  on  the  part  of  the  embassy. 

"'  Mr.  Kennan  requested  that  Mr.  Morgan,  secretary  of  this  em- 
bassy, should  go  to  him  to  assist  in  having  some  books  packed  which 
he  could  not  carry  in  his  trunk.  At  my  request  Mr.  Morgan  called 
upon  Mr.  Kennan  yesterday  to  ask  whether  he  was  in  need  of  any 
assistance.  Mr.  Kennan  replied  that  he  had  nothing  to  ask  for,  and 
that  he  met  with  politeness  from  all  the  officials  of  the  imperial  police. 
He  left  St.  Petersburg  last  evening  at  10.30  o'clock. 

"  The  chapter  313  of  Volume  II.  of  the  Russian  law,  under  which 
this  expulsion  has  taken  place,  reads  as  follows : 

"  Governors  of  provinces  shall  have  supervision  of  all  residents  within  their 
jurisdiction,  and  also  of  all  foreigners  who  may  be  temijorarily  sojourning 
therein  either  for  purposes  of  business  or  otherwise.  They  shall  secure  to  such 
foreigners  the  benefits  to  which  they  may  Ite  entitled  under  the  law,  and  shall 
protect  them  in  the  pursuit  of  their  several  occupations. 

"But  they  shall  require  the  passports  of  all  foreigners  to  be  in  due  legal 
form ;  and  shall  also  keep  a  detailed  account,  to  be  transmitted  by  them  to  the 
higher  police  authorities,  of  the  conduct,  actions,  and  mode  of  life  of  all  such 
foreigners. 

'*  Foreigners  who  have  come  into  Russia  with  passports  may  be  expelled  from 
the  Empire  only  upon  the  decision  of  a  court  of  law  or  by  order  of  the  higher 
police  authorities. 

"  Those  foreigners  whose  behavior  is  suspicious  and  those  who  are  not  desir- 
able as  residents  within  the  Empire  may  be  exi)elled  by  order  of  the  minister 
of  the  interior. 

"  I  have  the  honor  to  inclose  to  you  herewith  a  copy  of  Mr.  Kennan's 
letter." 

Mr.  Tower,  amb.  to  Russia,  to  Mr.  Hay,  Sec.  of  State,  July  27,  1901,  For. 
Rel.  1901,  451. 

In  a  memorandum  of  December  12,  1901,  handed  to  the  Secretary 

of  State  by  the  German  and  Russian  ambassadors, 

it  was  declared  to  be  desirable  that  governments, 

agreeably  to  the  resolutions  of  the  conference  held  at  Rome  in  1898, 
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should  agree  on  uniform  administrative  measures,  having  for  their 
object  the  establishment  of  a  rigorous  surveillance  of  anarchists, 
by  the  creation  of  central  bureaus  in  the  various  countries,  by  the 
exchange  of  information,  and  by  international  regulations  for  the 
expulsion  of  anarchists  from  all  countries  of  which  they  were  not 
the  subjects.  It  was  also  suggested  that  the  projected  understanding 
should,  so  far  as  possible,  embrace  legislative  measures  tending  to 
strengthen  and  complete  the  provisions  of  the  penal  codes  against 
anarchists,  against  the  combined  effect  of  their  common  action,  and 
against  "  the  subversive  press,"  besides  defining  more  precisely  the 
crime  of  anarchy. 

In  a  memorandum  of  December  16,  1901,  Mr.  Hay,  Secretary  of 
State,  expressed  the  President's  cordial  sympathy  with  the -views 
and  purposes  above  set  forth.  In  this  relation  Mr.  Hay  quoted 
from  the  President's  message  of  December  3,  1901,  the  recoAimenda- 
tion  that  Congress  should  take  into  consideration  the  coming  into 
the  United  States  of  anarchists,  or  persons  professing  principles 
hostile  to  all  government  and  justifying  the  murder  of  those  placed 
in  authority,  to  the  end  that  they  should  be  kept  out  of  the  country, 
and  if  found  therein  deported;  as  well  as  the  recommendation  that 
anarchy  should  be  declared  an  offence  against  the  law  of  nations 
through  treaties  among  all  civilized  powers.  The  President,  it  was 
stated,  would  be  glad  to  adopt  such  administrative  measures  as  were 
within  his  constitutional  power  to  cooperate  with  other  governments 
to  the  end  of  eradicating  the  deadly  growth  of  anarchy  from  the 
body  politic. 

For.  Rel.  1901,  106-198. 

See,  in  this  relation,  a  memorandum  of  the  Department  of  State  of 
October  13,  1900,  in  reply  to  a  memorandum  of  the  German  charg6 
of  October  15,  1900,  in  regard  to  the  reciprocal  furnishing  of  infor- 
mation concerning  the  movements  of  anarchists,  and  stating  that 
while  the  United  States  would  welcome  all  information  that  might 
aid  In  the  application  of  the  immigration  statutes,  and  would 
endeavor  to  procure,  through  either  State  or  Federal  agencies, 
reports  of  tlie  movements  of  any  suspicious  characters  who  might 
be  indicated  to  it,  yet,  in  the  absence  of  Federal  laws  or  means  for 
adequately  detecting  and  watching  suspicious  individuals,  it  would  be 
Impracticable  for  the  Government  of  the  United  States  to  assume 
a  reciprocal  obligation,  the  value  of  which  would  He  mainly  in  its 
effective  execution.     (MS.  Notes  to  German  Leg.  XII.  497.) 

By  the  act  of  March  3,  1903,  32  Stat.  1213,  alien  anarchists  are 
excluded  from  the  United  States. 

Turner  v.  Williams  (1904),  194  U.  S.  279,  affirming  120  Fed.  Rep.  253. 
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2.  Pbotestb  against  Arbitbaby  Action. 

§  551. 

February  26,  1845,  Alexander  A.  Atocha,  a  citizen  of  the  United 

States,  was  ordered  by  the  Mexican  Government  to 
Atoeha  oaie;  other  j^^^,^   ^^^   ^^^^    ^^   Mexico    for    Vera    Cruz   within 

eight  days,  in  order  to  depart  from  the  Republic. 
He  protested  through  Mr.  Shannon,  then  American  minister  in 
Mexico,  on  the  ground  that  the  order  was  a  violation  of  the  treaty 
of  1831.  It  appeared  that  Atocha  was  a  personal  friend  of  Santa 
Anna  and  a  financial  agent  of  his  administration,  and  that  it  was 
on  account  of  these  associations  that  he  was  ordered  to  leave  the 
country.  Atocha  subsequently  presented  a  claim  to  the  commission 
under  the  act  of  March  3,  1849,  which  was  appointed  for  the  adjust- 
ment of  claims  against  Mexico  which  the  United  States  had  by  the 
treaty  of  Guadalupe  Hidalgo  undertaken  to  pay.  The  commissioners 
rejected  the  claim  on  the  ground  that  the  connection  of  the  memorial- 
ist with  the  political  movements  of  Santa  Anna  was  established  (1) 
by  the  fact  that  he  was  with  Santa  Anna  when  he  was  ordered  to  leave 
Mexico,  and  (2)  by  the  fact  that  Mr.  Shannon  did  not  reply  to  a 
communication  of  the  Mexican  secretary  for  foreign  affairs,  in  which 
the  latter  ascribed  to  Mr.  Shannon  personal  knowledge  of  Atocha 's 
implication  in  Santa  Anna's  political  schemes.  After  the  adjourn- 
ment of  the  commission  the  claimant  found  and  produced  a  dispatch 
from  Mr.  Shannon  to  the  Government  of  the  United  States  denying 
the  truth  of  the  charge  and  explaining  why  he  did  not  reply  to  it. 
On  the  strength  of  this  dispatch,  and  of  the  general  circumstances  of 
the  case.  Congress  passed  an  act  referring  the  claim  to  the  Court  of 
Claims,  which  rendered  a  judgment  in  favor  of  Atocha's  administra- 
trix for  $207,852.60. 

Moore,  Int.  Arbitrations,  II.  1264;  act  of  Feb.  14,  1865,  13  Stat.  595;  S. 
Rep.  70,  38  Cong.  1  sess. 

The  allowance  of  Atocha's  claim  was  based  especially  on  Art.  14  of  the 
treaty  between  the  United  States  and  Mexico  of  1831,  by  which  it  was 
stipulated  that  the  citizens  of  the  contracting  parties  should  not  only 
be  protected  in  each  other's  territory,  but  that  they  should  enjoy  in 
every  respect  the  same  rights  and  privileges,  either  In  prosecuting  or 
defending  their  rights  of  person  or  of  property,  as  the  citizens  of  the 
country  where  the  cause  of  action  might  be  tried.  As  the  constitution 
of  Mexico  provided  that  a  citizen  should  not  be  expelled  for  political 
offenses  without  a  trial,  the  Court  of  Claims  held  that  it  was  unjusti- 
fiable for  Mexico  to  expel  without  trial  an  American  citizen  for  al- 
leged complicity  In  a  revolution,  the  revolution  l)eing  at  the  time  at 
an  end  and  civil  authority  restored.  (Atocha's  Case,  8  Ct  of  Claims, 
427.) 

H.  Doc.  551— vol  4 7 
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For  claims  alloweil  by  the  commission  under  the  act  of  March  3,  1849,  for 
the  expulsion  of  American  citizens  from  Mexico  during  the  war  be- 
tween that  country  and  the  United  States,  in  violation  of  Art.  26  of 
the  treaty  of  18:^1,  see  Moore.  Int.  Arbitrations,  IV.  :^^^-3347. 

See,  also,  the  case  of  Lacoste,  and  other  cases,  before  the  Mexican  claims 
connnission  under  the  treaty  of  July  4,  18(58,  Moore,  Int.  Arbitrations, 
3iVI7-33r>0. 

See,  also,  cases  before  other  claims  commissions,  id.  3350-3359. 

As  Leon  Spitzer  "'  was  expelled  [from  Austria-Hungary]  on  the 
vague  and  indefinite  ground  of  '  the  interest  of  public  order,'  and  as 
no  valid  and  explicit  reasons  in  support  of  the  order  [of  expulsion] 
are  alleged,  your  action  in  making  a  formal  protest  is  approved  by 
the  Department." 

Mr.  Foster,  Sec.  of  State,  to  Mr.  Grant,  min.  to  Austria-Hungary,  July  23. 

1892,  For.  Uel.  1892,  13.  15. 
The  imperial,  law  of  July  27,  1871,  regulating  expulsion  by  the  iwlice,  as 

given  in  For.  Rel.  1892,  13,  reads : 

I.  The  expulsion  from  a  certain  place  or  locality  can  be  ordered  only 

against  i>ersons  who  do  not  belong  to  the  territory  where  this  law  is 
valid,  and  their  expulsion  over  the  frontier  by  the  i)olice  can  only  be 
applied  to  the  persons  herein  enumerated : 

(a)  Vagal)onds  and  people  unwilling  to  work,  who  live  on  public  charity. 

(b)  Individuals  without  documents  and  home,  who  have  no  income,  and 
no  lawful  means  of  living. 

(c)  Public  i)rostitute8  who  disregard  orders  to  leave  given  them  by  the 
authorities. 

(d)  Criminals  discharged  from  prison,  when  their  stay  endangers  persons 
or  property. 

At  rei)eated  expulsion  return  may  be  prohibited. 

II.  The  expulsion  by  the  police  from  one  or  several  places  with  order 

never  to  return,  or  not  to  return  within  a  certain  length  of  time,  can 

be  applied  only  to  iiersons  enumerated  in  paragraph  1. 
It  will  be  carried  out  when  public  interests  are  endangered,  principally 

in  that  locality  from  which  the  person  shall  be  removed. 
The  expulsion  of  a  i)erson  from  a  community  where  his  home  and  domicile 

is.  Is  objectionable. 
When  the  right  to  domicile  has  been  acquired  in  a  certain  place,  expulsion 

from  it  can  not  take  place. 
Aside  from  this,  persons  who  are  not  domiciled  within  the  territory  in 

which  this  law  is  in  force  can  be  expelled  from  the  entire  territory, 

or  from  part  thereof,  if  their  stay,  for  reasons  of  danger  to  public 

order  or  security,  is  objectionable. 

"  The  cases  of  certain  Americans  arrested  and  expelled  by  arbitrary 
order  without  formal  charge  or  trial  have  had  attention,  and  in  some 
instances  have  been  found  to  justify  remonstrance  and  a  claim  for 
indemnity,  which  Hawaii  has  not  thus  far  conceded." 

President  Cleveland,  annual  message,  Dec.  2,  1895,  referring  to  the  acts 
of  the  Hawaiian  Government  in  suppressing  the  attempted  uprising 
of  January,  1895,  For.  Rel.  1895,  I.  xxix. 
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"  The  President  is  pained  to  learn,  through  reports  of  naval  com- 
mander, that  American  citizens  at  Bluefields  who, 
**1894*****'    on  invitation,  visited  the  commissioner,  were  arbi- 
trarily seized,  denied  permission  to  see  families  and 
friends,  and  forcibly  taken  to  Managua  to  answer  unknown  charges, 
and  that  protests  against  this  lawless  proceeding  have  been  ignored. 
Such  arrest,  besides  violating  treaty  of  18()7,  is  an  ungenerous  re- 
sponse to  the  friendly  disposition  recently  manifested  by  this  Gov- 
ernment respecting  the  sovereignty  of  Nicaragua  over  the  Moscjuito 
territory.     You  w^ill  demand  immediate  open  trial  of  the  accused, 
wMth  all  guarantees  of  defense  secured  by  treaty,  and  in  default 
thereof  their  release." 

Mr.  Gresham,  Sec.  of  State,  to  Mr.  Baker,  min.  to  Nicaragua,  tel.,  Aug.  29, 
1894.  For.  Kel.  1894,  App.  I.  332. 

The  foregoing  telegram  related  to  the  case  of  two  citizens  of  the 
United  States,  named  Lampton  and  Wiltbank,  who,  together  with 
twelve  British  subjects,  including  the  British  proconsul,"  were  sud- 
denly arrested  at  Bluefields,  by  order  of  Senor  Madriz,  Nicaraguan 
special  commissioner  to  the  Mosquito  Reservation,  and  taken  to 
Managua.  It  appeared  that  after  the  uprising  at  Bluefields  in  July, 
1894,  by  which  the  Nicaraguan  provisional  government  was  over- 
thrown, Wiltbank  accepted  a  position  as  magistrate  and  Lampton 
acted  as  a  member  of  the  council  during  the  interregnum,  when  no 
regular  government  existed.  They  did  this  with  the  approval  of 
Commander  O'Neil,  of  the  U.  S.  S.  Marblehead,  On  the  dav  of  their 
arrest,  they  were  invited  by  a  messenger  to  call  at  the  office  of  the  com- 
missioner. When  they  arrived  there,  they  did  not  st»e  the  commis- 
sioner; but  they  were  immediately  seized  and  put  under  guard.  They 
were  then  taken  to  Managua,  and  on  the  day  after  arriving  there  were 
sent  under  armed  guard  out  of  the  country.  The  Nicaraguan  Gov- 
ernment declined  either  to  trv  them  or  to  allow  them  to  return  to 
Bluefields  and  arrange  their  affairs,  but  insisted  that  they  must  be 
immediately  expelled,  on  the  ground  that  they  were  "  compromised 
in  the  crimes  of  rebellion  and  sedition  "  at  Bluefields  in  July.  By 
such  action  Nicaragua  maintained  that  they  had  made  themselves 
dangerous  to  the  public  peace,  and  had  forfeited  any  right  of  resi- 
dence under  the  treaty  of  1867.  Subsequently  an  offer  was  made  to 
let  them  return  and  arrange  their  affairs  and  dispose  of  their  prop- 
erty, if  they  would  petition  the  (lovernment  to  that  effect.* 

The  United  States  admitted  that  if  the  charge  was  true  Nicaragua's 
right  to  expel  them  could  not  consistently  be  challenged,  "  provided 
it  was  exercised  in  a  I)ecoming  manner  and  without  undue  harshness." 
But  it  was  contended  that  thev  were  entitled  to  l)e  informed  of  tlie 
charge  against  them  and  of  the  evidence  in  support  of  it,  and  in  any 

•  Mr.  Hatch.  ^For.  Rel.  1894,  App.  I.  33G-337,  338,  343. 
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event  to  a  reasonable  time  to  dispose  of  their  business  and  possessions; 
and  the  minister  of  the  United  States  was  directed  to  investigate  the 
truth  of  the  charge  against  them,  in  order  that  it  might  be  determined 
whether  they  were  entitled  to  anything  more." 

The  position  of  the  United  States  was  further  defined  as  follows: 
^'Americans  are  entitled,  under  the  treaty  of  1867,  to  reside  and  do 
business  in  Nicaragua ;  that  they  can  not  be  deprived  of  that  right 
unless  it  has  been  forfeited,  and  that  they  are  entitled  to  know  the 
grounds  of  forfeiture.  If  forfeiture  is  claimed  for  causes  other  than 
political,  they  are  entitled  to  an  open  and  fair  trial.  If  for  alleged 
participation  in  an  insurrectionary  movement  against  Nicaragua, 
they  should  be  informed  of  the  charge  against  them  and  the  evidence 
in  support  of  it.  This  position  will  be  maintained  by  the  United 
States  hereafter  in  all  cases."* 

Subsequently  the  Nicaraguan  Government  permitted  the  two 
American  citizens  to  return  to  Bluefields  and  resume  their  business 
and  residence  there.'' 

Besides  the  twelve  British  subjects  who  were  arrested,  there  were 
four  other  persons  arrested  who  were  said  to  be  British  subjects.'' 
Some  of  the  British  subjects  had  participated,  as  Lampton  and 
Wiltbank  had  done,  in  organizing  a  temporary  government  in  July. 
On  this  point  the  British  (iovernment  said :  ''  If  a  government  of 
some  sort  had  not  Ix^en  constituted  after  the  riots  of  the  5th  and  6th 
of  Julv,  a  state  of  anarchv  would  undoubtedlv  have  ensued,  and  Her 
Majesty's  (Iovernment  cannot  blame  those  British  subjects  w^ho  coop- 
erated with  the  Mosquito  chief  in  the  maintenance  of  order.""^  The 
British  (jovernment  also  maintained  that  the  conduct  of  Mr.  Hatch 
was  ''  perfectly  correct."  One  of  the  charges  against  Mr.  Hatch 
was  that  he  had  harbored  the  Mosquito  chief  for  purposes  hostile 
to  Nicaragua.  The  British  Government  replied  "  that  the  chief, 
being  in  fear  for  his  life,  was,  by  the  advice  of  Captain  Clarke, 
comnuinding  11.  M.  S.  Magicienne^  received  by  Mr.  Hatch  in  his 
house,  on  the  11th  of  Mav,  but  that  when  the  chief  reassumed  his 
position  as  Mosquito  chief  on  the  6tb  of  July,  Mr.  Hatch  requested 
him  to  cease  to  reside  in  his  house,  and  he  accordingly  left  it."^  And 
both  in  regard  to  Mr.  Hatch  and  to  the  other  British  subjects,  the 

oMr.  (Jrosham,  Sec.  of  State,  to  Mr.  Baker,  min.  to  Nicaragua,  Oct.  1,  1894, 
For.  Rel.  181)4,  App.  I.  848. 

&Mr.  (Jresham,  Sih*.  of  State,  to  Mr.  Baker,  min.  to  Nicaragua,  Oct.  30,  1894, 
For.  Uel.  1894,  App.  I.  351-352. 

c  For.  Rel.  1894,  App.  I.  350,  352. 

<JFor.  Uel.  1S95,  II.  1025. 

''Lord  Kiniberly,  For.  Sec,  to  Dr.  Barrios,  Nicaraguan  min.  at  Ix)ndon,  Feb. 
20,  1895,  For.  Rel.  1895,  II.  1027. 

f  Ix)rd  Kiiuberly,  For.  Sec.,  to  Dr.  Barrios,  Nicaraguan  min.,  Feb.  26,  1895, 
For.  Rel.  1895,  II.  1027,  1028. 
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British  Government  complained  that  they  "  were  arrested  .  .  .  , 
imprisoned,  and  expelled  from  Nicaragua  not  only  without  any  form 
of  trial,  but  without  any  communication  to  them  of  the  charges 
against  them,  so  as  to  afford  them  an  opportunity  of  absolving  them- 
selves." Great  Britain  therefore  demanded  of  Nicaragua  (1)  the 
sum  of  £15,000  on  account  of  her  action  "  in  arresting,  imprisoning, 
and  expelling  "  British  subjects,  and  £500  additional  for  the  beating 
of  a  British  subject  at  Corn  Island  for  refusing  to  perform  military 
service  and  then  being  made  to  serve,  and  the  ''  unwarrantable  seiz- 
ure "  of  a  British  schooner  and  the  detention  of  her  owner  and  crew 
at  Corn  Island;  (2)  the  unconditional  cancellation  of  the  decrees 
of  expulsion;  and  (3)  the  constitution  of  a  mixed  commission  to 
assess  the  losses  sustained  by  British  subjects  '*  in  their  property  or 
goods  in  the  Reserve,  owing  to  the  action  of  the  Nicaraguan  author- 
ities."* Nicaragua  replied  that  "  there  was  no  occasion  for  the  revo- 
cation of  the  decree  of  expulsion,  as  all  the  persons  guilty  of  taking 
part  in  the  Mosquito  rel)ellion  had  l)een  pardoned ;  "  and  offered  to 
submit  the  question  of  the  right  to  an  indemnity  "  to  the  arbitration 
of  an  impartial  nation."''  The  British  Government  insisted  upon 
its  demands,  and  on  April  27,  1895,  occupied  Corinto  with  its  naval 
forces.  They  withdrew  May  5,  it  having  been  agreed  that  the  in- 
demnity should  be  paid  in  Ijondon  in  fifteen  days  after  the  marines 
were  withdrawn  from  land  and  the  departure^  of  the  British  ships 
from  Nicaraguan  ports. <" 

"  The  case  .of  the  British  vice-consul.  Hatch,  and  of  severj^l  of  his 
countrymen  who  had  been  summarily  expelled  from  Nicaragua  and 
treated  with  considerable  indignity,  provoked  a  claim  by  Great 
Britain  upon  Nicaragua  for  pecuniary  indemnity,  which,  upon  Nic- 
aragua's refusal  to  admit  liability,  was  enforced  by  Great  Britain. 
While  the  sovereignty  and  jurisdiction  of  Nicaragua  was  in  no  way 
questioned  by  Great  Britain,  the  former's  arbitrary  conduct  in  re- 
gard to  British  subjects  furnished  the  ground  for  this  proceeding. 

"A  British  naval  force  occupied  without  resistance  tlie  Pacific 
seaport  of  Corinto,  but  was  soon  after  withdrawn  upon  the  promise 
that  the  sum  demanded  would  l)e  paid.  Throughout  this  incident 
the  kindly  offices  of  the  United  States  were  invoked  and  were  em- 
ployed in  favor  of  as  peaceful  a  settlement  and  as  much  consideration 
and  indulgence  toward  Nicaragua  as  were  consistent  with  the  nature 
of  the  case.  Our  efforts  have  since  l)een  made  the  subject  of  appre- 
ciative and  grateful  recognition  by  Nicaragua." 

Pr<»sideiit  Clevelnnd,  aniiunl  message,  Dec,  2,  181)5,  For.  Uel.  1805,  I.  xxxi. 


oFor.  Rel.  18J)5,  II.  1025,  1028,  1031. 

*  Mr.  Matus,  niin.  of  for.  aff.,  to  Mr.  Baker,  IT.  S.  min.  to  Nicaragua,  April  2.'5. 
18ft5,  For.  Rel.  1805,  II.  1031. 
<?For.  Rel.  1805,  I.  (KMMjW;  II.  103:J-1034. 
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"  In  the  year  1888  Mr.  Hall  was  the  minister  of  the  United  States 

at  Guatemala.     Mr.  Hosmer  was  the  United  States 

HoUandor  oaie.  i  i    .  i  i    tt  ii       i  4  * 

consul-general  there,  and  Hollander,  an  American 
citizen,  was  residing  there  publishing  a  newspaper  by  license  of  the 
Government  of  (luatemala.  During  that  year  Mr.  Hollander  made 
affidavit  before  Mr.  Hosmer  that  Mr.  Hall  and  certain  high  officials  of 
Guatemala  had  been  beneficiaries  of  a  fraudulent  overissue  of  bonds 
of  that  Government ;  that  Mr.  Halls  participation  therein  was  shown 
by  the  books  of  certain  bankers  there,  and  that  a  certificate  of  a  prom- 
inent citizen,  Mr.  Herrera,  showed  the  complicity  of  the  Guatemalan 
officials.  Hollander  filed  the  alleged  certificate  with  Mr.  Hosmer. 
Mr.  Hall,  hearing  of  these  charges,  asked  Mr.  Hosmer  for  Hollander's 
affidavits,  the  alleged  certificate  of  Herrera,  etc.  These  were  refused, 
but  copies  were  given  him,  and  he  (Mr.  Hall)  brought  the  matter  to 
the  attention  of  the  Guatemalan  Government,  asking  an  investiga- 
tion. The  investigation  was  held  and  resulted  in  Hollander's  arrest 
and  imprisonment  on  February  8,  1889,  on  a  charge  of  calumny  and 
forgery.  Before  Hollander's  trial  came  on  and  while  he  was  in 
prison,  he  was,  on  May  14,  1889,  expelled  from  the  country  by  an 
Executive  decree.  The  expulsion  followed  immediately«on  the  decree, 
and  he  was  not  even  allowed  to  see  his  family,  or  to  make  any  business 
arrangements  whatever. 

"  Upon  this  state  of  facts  this  Government  demanded  a  reasonable 
indemnity  for  Hollander,  upon  the  ground  that  the  harsh  and  hasty 
manner  of  his  expulsion  was  in  violation  of  international  law.  In  its 
reply  of  December  22,  1893,  the  Guatemalan  Government  said : 

"  '  It  is  impossible  to  lay  aside  the  right  which  the  Government  had 
to  expel  Mr.  Hollander  at  the  hour  and  in  the  conditions  that,  accord- 
ing to  its  judgment,  were  convenient.  The  Government  was  not 
under  obligation  to  allow  him  more  or  less  time  to  get  out  of  the 
coimtry,  nor  to  accommodate  him  in  any  way.  All  the  practices  of 
internati(mal  jurisprudence,  supi>osing  them  to  \ye  certain  and  indis- 
putable, fall  down  Wfore  a  law  clear  that  comes  immediately  from  the 
sovereignty  of  a  nation.  The  stranger  who  lands  on  our  shore  knows, 
or  ought  to  know,  that  he  is  exposed  to  those  eventualities,  if  he  does 
not  observe  a  convenient  Miavior,  and  he  who  puts  in  practice  a  right, 
as  the  Government  of  Guatemala  has  (Jone,  does  not  cause  injury  nor 
violate  other  people's  rights.  Whatever  may  be  the  consef|uences  of 
Mr.  Hollander's  expulsion  he  must  blame  himself  only,  and  lament 
them  as  the  result  of  his  want  of  prudence.  This  is  an  argument 
that,  in  my  opinion,  can  never  be  answered  satisfactorily.  I  shall 
say  no  more  about  it,  because  it  seems  unnecessary  to  explain  a  point 
in  itself  so  clear.  It  is  contradictorv  not  to  allow  that  the  Govern- 
ment  had  the  right  to  expel  Mr.  Hollander,  and  to  want  indemnity  for 
a  legal  act.' 
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^ '  The  practices  of  international  law  .  .  .  fall  down  before 
a  law  clear  that  comes  immediately  from  the  sovereignty  of  a  nation.' 
The  logical  result  of  that  proposition  is  that  whenever  a  state  by 
legal  formula  wills  to  do,  it  may  do;  and  that  international  obliga- 
tions are  annulled,  not  infringed,  by  legalized  administrative  action 
in  contravention  of  those  obligations.  The  United  States  is  unwilling 
to  accept  that  proposition  as  seriously  presented  by  Guatemala.  I 
construe  the  language  used  to  mean  that  as  a  rule  of  international  law 
the  right  of  expulsion  is  absolute  and  inherent  in  the  sovereignty  of  a 
state;  and  that  no  other  state  can  question  the  exercise  of  this  right 
nor  the  manner  of  exercising  it.  It  is  possible  some  authority  may  be 
found  in  support  of  that  view,  and  that  it  obtained  in  the  earlier 
practice  of  nations ;  but  the  modern  theory  and  the  practice  of  Chris- 
tian nations  is  believed  to  be  founded  on  the  principle  that  the  expul- 
sion of  a  foreigner  is  justifiable  only  when  his  presence  is  detrimental 
to  the  welfare  of  the  state,  and  that  when  expulsion  is  resorted  to  as 
an  extreme  police  measure  it  is  to  be  accomplished  with  due  regard  to 
the  convenience  and  the  personal  and  property  interests  of  the  person 
expelled. 

"  In  1888  Rolin-Jacquemyns,  the  secretary-general  of  the  Institute 
of  International  Law,  made  a  rei)ort  to  that  body  on  the  '  Right  of 
expulsion  of  foreigners,'  which  is  published  in  the  Revue  de  Droit 
International  (Vol.  XX.,  p.  498,  and  following).  The  report  was  in 
answer  to  a  call  by  the  association  for  an  examination  of  the  question 
'  In  what  manner  and  within  what  limits  governments  may  exercise 
the  right  of  expulsion  of  foreigners? '    This  jurist  says: 

"  '  The  first  condition  of  the  existence  of  a  state  is  not  only  the  exist- 
ence of  a  group  of  citizens  who  recognize  its  sovereignty,  but  also  the 
existence  of  a  territory  on  which  this  sovereignty  is  exercised,  as  a 
matter  of  fact  and  of  right,  to  the  exclusion  of  any  other  sovereign 
authority.  But  this  sovereignty  would  be  compromised  if  it  were 
possible  for  persons  under  no  political  obligation  to  the  state  which 
they  .enter,  who  contribute  nothing  in  the  way  of  personal  service, 
and  whose  country,  in  short,  is  elsewhere,  to  install  themselves  there 
and  defy  the  local  authorities,  by  whom  their  presence  is  regarded  as 
dangerous  or  injurious  to  the  community.' 

"  Upon  this  principle  of  territorial  sovereignty  he  formulates  the 
fimdamental  rule  that — 

" '  Every  state  may  limit  the  admission  and  the  residence  of  for- 
eigners upon  its  territory  by  such  conditions  as  it  deems  necessary. 
But  [he  adds]  there  is  another  consideration  which  tends,  not  to 
annul,  but  to  restrain  this  exercise  of  territorial  sovereignty.  The 
individual  expelled  has  the  double  quality  of  being  a  man  and  a 
citizen  of  another  state.    As  a  human  being,  he  has  the  right  to  be 
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exempt  from  needless  harsh  treatment  and  from  unjust  detriment  to 
his  interests ;  in  his  quality  of  citizen  of  another  state,  he  has  a  right 
to  invoke  the  protection  of  his  country  against  unduly  rigorous  treat- 
ment and  against  spoliation  of  his  property.  The  act  of  expulsion 
ought  to  conform  to  its  direct,  essential  object,  which  is  to  relieve  the 
soil  of  an  obnoxious  guest.  The  right  of  national  sovereignty  does 
not  require  nor  permit  more.  Generally  an  official  order  to  leave- the 
country  within  a  specified  time  is  sufficient.  If  not,  force  may  be  em- 
ployed. But  forcible  eviction  should  never  assume  a  gratuitously 
vexatious  character.' 

"  This  author  makes  a  practical  distinction,  furthermore,  between 
the  treatment  of  a  transient  visitor  and  that  due  a  resident  foreigner 
who  has  established  a  business  or  acquired  property  interests  which 
would  be  ruined  by  sudden  expulsion. 

" '  In  the  latter  case  it  is  especially  important  [he  says]  that  the 
government  which  expels  should  exercise  every  indulgence,  and  ac- 
cord all  delay  consistent  with  the  public  interests,  if  it  would  escape 
the  charge  of  cruelty  and  masked  persecution.' 

"  In  closing  his  report,  Mr.  Rolin-Jacquemyns  offers  the  following 
as  one  of  five  '  conclusions : ' 

" '  Even  in  the  absence  of  treaty,  the  state  to  which  the  expelled 
l)erson  belongs  has  a  right  to  know  the  reason  for  the  expulsion,  and 
the  communication  of  the  reason  can  not  be  refused.  Moreover,  the 
expulsion  should  be  accomplished  with  special  regard  for  humanity 
and  respect  for  acquired  rights.  Except  in  cases  of  special  urgency, 
a  reasonable  time  should  bo  allowed  to  the  expelled  person  to  adjust 
his  affairs  to  the  new  conditions.  Lastly,  except  in  cases  of  extradi- 
tion, the  expelled  person  ought  to  be  allowed  to  depart  by  the  route 
which  he  prefers.' 

"  Professor  Bar  (Journal  Dr.  Int.  Prive,  1886,  vol.  13,  p.  5)  quotes 
with  approval  Bluntschli's  opinion  that  '  the  right  to  expel  foreign- 
ers should  not  be  considered  as  an  luiqualified  right;  if  so,  interna- 
tional relations  would  be  impossible,'  and  adds  that,  without  denying 
the  right  of  a  state  in  certain  contingencies  to  refuse  foreigners 
access  to  its  territory  and  to  expel  them  from  it,  he  confines  himself 
to  affirming  '  that  the  exercise  of  such  a  power  should  be  limited  to 
exceptional  cases  rigorously  justified,  and  should  not  be  at  variance 
with  the  principles  of  international  law  and  of  the  necessities  of  the 
case,  nor  in  contravention  of  the  practice  of  nations.  .  .  .  Any 
other  course  finds  its  condemnation  in  Vattel  (Dr.  Int.,  II.  8,  104), 
who  says :  "  The  sovereign  has  no  right  to  grant  an  entrance  into 
his  state  for  the  purpose  of  drawing  foreigners  into  a  snare." ' 

"At  a  later  meeting  of  the  Institute  of  International  Law  (1891), 
in  which  a  set  of  rules  was  formulated  for  the  regulation  of  expul- 
sion. Professor  Bar  said,  in  criticising  one  of  the  proposed  rules 
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which  provided  for  diplomatic  reclamation  in  favor  of  the  expelled 
foreigner : 

" '  I  do  not  doubt  that  the  government  of  the  expelled  person  may 
sometimes  demand  an  indemnity  in  his  behalf;  but  this  is  only  an 
application  of  the  general  and  unquestioned  principle  of  the  law  of 
nations  which  prohibits  the  unjust  treatment  of  foreigners,  a  prin- 
ciple that  needs  not  the  sanction  of  an  express  regulation.'  (Inst. 
Dr.  Int.  Annuaire,  Vol.  XI.  p.  310.) 

"  Calvo  (Dictionnaire  de  Droit  International,  title  Expulsion) 
says: 

" '  But  when  a  government  expels  a  foreigner  without  cause,  and 
in  a  harsh,  inconsiderate  manner  (avec  des  formes  blessantes),  the 
state  of  which  the  foreigner  is  a  citizen  has  the  right  to  base  a 
claim  upon  this  violation  of  international  law  and  to  demand  ade- 
quate satisfaction.' 

"To  the  same  effect  is  Bluntschli  (Droit  Int.  Codifie,  art.  384.) 

"  Some  investigation  has  l>een  made  of  the-  laws  and  practice  of 
other  powers  touching  the  expulsion  of  foreigners,  and  they  have 
been  found  to  comport  generally  with  the  principles  advocated  by 
the  jurists  above  quoted.  These  writers.  Bar,  Bluntschli,  Calvo,  and 
Rolin-Jacquemyns,  are  specialists  in  the  science  of  international  law, 
and  the  opinions  of  no  modern  jurists  are  entitled  to  greater  respect. 
Their  utterances  were  made  as  statements  of  principle  and  without 
reference  to  any  controversy  in  which  their  sympathies  were  engaged 
or  by  which  their  judgment  might  be  biased. 

"  In  certain  countries,  of  which  Belgium  is  an  example,  the  law 
relating  to  expulsion  provides  safeguards  against  abuse  and  injurious 
consequenceij,  by  requiring  previous  notice,  by  conceding  the  right 
of  choice  of  the  way  out  of  the  country,  etc.  In  others,  as  in  France, 
the  law  permits  immediate  expulsion,  but  the  administration  of  it 
is  tempered  by  executive  regulation.  In  an  executive  order  of  De- 
cember 17,  1885,  the  French  minister  of  the  interior  deprecated  and 
forbade  harsh  execution  of  the  law  l)v  subordinate  functionaries. 
'  "Whatever  may  he  the  necessities,'  he  said,  '  which  in  the  inten^st  of 
public  order  are  imposed  on  the  suj)erior  authorities,  I  l)elieve  that 
the  Government  of  tlie  Republic  should  l)e  actuated  in  matters  of  this 
nature  only  by  considerations  of  impartial  humanity  consistent  with 
the  wholesome  enforcement  of  the  law.'  Referring  to  certain  in- 
stances of  harsh  execution  of  the  law  by  the  police  authorities  near 
the  frontiers,  he  says : 

" '  This  is,  in  my  opinion,  a  misconception  of  the  sentiment  of 
humanity  to  which  I  alluded  above,  and  an  application  of  the  letter 
of  the  law  with  a  rigor  which  a  free  republican  government  like 
France  can  not  afford  to  exercise  toward  foreigners  of  any  nation- 
ality.'    (Journal  de  Dr.  Int.  Prive,  vol.  13,  16,  and  497.) 
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"  Expulsion  is  a  police  measure,  having  for  its  object  the  purging 
of  the  state  of  obnoxious  foreigners.  It  is  a  preventive,  not  a  penal 
process,  and  it  can  not  be  substituted  for  criminal  prosecution  and 
punishment  by  judicial  procedure.  (See  Inst.  Dr.  Int.  Ann.  286, 
300.) 

"  In  no  instance  has  an  example  been  found  of  treatment  such  as 
that  to  which  Hollander  was  subjected.  Hollander  had  been  ad- 
mitted to  residence  in  the  Republic  of  Guatemala  and  encouraged 
to  engage  in  business  there.  He  lived  for  a  long  time  in  amity  and 
intimacy  with  the  high  officers  of  the  Republic,  and  those  relations 
continued  until  he  made  the  charge  reflecting  upon  the  integrity  of 
certain  of  these  officials.  With  the  aid  and  support  of  the  ruling 
powers  he  had  built  up  a  thriving  newspaper  and  job-printing  enter- 
prise, which  was  in  full  operation  at  the  time  of  his  expulsion.  The 
judicial  powers  of  the  Government  of  Guatemala  at  once  took  cog- 
nizance of  Hollander's  attack  on  the  officials  of  the  Government, 
and  he  was  arrested  upon  the  criminal  charge  of  calumny  and  for-; 
gery.  A  trial  and  conviction  upon  that  charge  would  have  vindi- 
cated the  Government  and  its  officers  and  resulted  in  the  punishment 
of  Hollander  if  he  was  guilty  of  malicious  libel  and  forgery.  His 
acquittal  would  have  been  conclusive  of  his  innocence.  The  cir- 
cumstances of  his  expulsion  give  it  the  appearance  of  executive 
intervention  to  take  the  matter  out  of  the  hands  of  the  court,  and, 
assuming  the  fact  of  his  guilt,  to  administer  punishment  by  way  of 
instant  and  forcible  expulsion.  The  fact  that  Hollander  was  ex- 
pelled while  awaiting  trial,  and  in  a  manner  that  defeated  the  ends 
of  justice  judicially  administered,  is  one  of  the  most  aggravating 
of  the  incidents  which  make  the  manner  pf  his  expulsion  a  flagrant 
violation  of  Guatemala's  obligations  to  the  United  States  respecting 
the  treatment  of  our  citizens.  This  high-handed  treatment  of  Hol- 
lander carried  also  the  appearance  of  discourtesy  and  unfriendliness 
toward  the  United  States;  and  if  not  so  intended,  the  action  of  the 
P2xecutive  implied  disregard  of  an  immistakable  character  for  the 
rights  and  sensibilities  of  a  neighbor  Republic  which  feels  as  a  wound 
every  injury  to  its  citizens. 

"  The  treaty  of  1849  between  the  United  States  and  Guatemala 
(Art.  XII.)  providers  as  follows: 

"Both  the  contracting  parties  promise  and  engage  formally  to  give  their 
r.ptH'ial  protection  to  the  i>ersons  and  property  of  the  citizens  of  each  other,  of 
nil  occupations,  who  may  he  In  the  territories  suhject  to  the  jurisdiction  of  the 
(Mie  or  of  the  other,  transient  or  dwelling  therein,  leaving  oi>en  and  free  to  them 
the  tribunals  of  justice  for  their  judicial  recourse  on  the  same  terms  which  are 
usual  and  customary  with  the  natives  or  citizens  of  the  country  in  which  they 
may  be:  for  which  they  may  employ,  in  defense  of  their  riglits,  such  advocates, 
solicitors,  notaries,  agents,  and  factors  as  they  may  judge  proper  in  all  their 
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trials  at  law;  and  such  citizens  or  agents  shall  have  free  opportunity  to  be 
present  at  tlie  decisions  and  sentences  of  the  tribunals  in  (all)  cases  which  may 
<-oneern  them,  and  liltewlse  at  the  taking  of  all  examinations  and  evidence  which 
may  be  exhibited  in  the  said  trials. 

*'  This  treaty  was  terminable  in  all  its  parts  relating  to  commerce 
and  navigation,  but  in  all  those  parts  which  relate  to  peace  and 
friendship  Article  XXXIII.  declares  that  it  shall  be  'perpetually 
binding  on  both  powers.'  Notice  of  the  determination  of  the  treaty 
was  given  by  Guatemala  in  1874,  but  July  9,  1888,  that  Government 
declared  in  a  note  to  Mr.  Hosmer,  charge  d'affaires  of  the  United 
States,  that  Article  XII.  and  some  other  provisions,  being  parts  of 
the  treaty  which  relate  to  peace  and  friendship  and  are  based  on 
the  general  principles  of  popular  rights,  '  are  to  be  completely  ob- 
served, although  no  treaty  exists  which  would  establish  them.'  The 
letter  closes  with  the  declaration  that  'the  convention  (treaty), 
except  as  regards  the  stipulations  of  a  terminable  character  which 
it  contains,  can  not  be  considered  as  having  terminated.'  (Foreign 
Relations,  188G,  pp.  149,  159.) 

"  Without  contending  that  the  Guatemalan  law  of  expulsion  is 
in  derogation  of  Article  XII.  of  the  treaty,  and  without  taking 
exception  to  that  law  as  a  piece  of  domestic  legislation,  but  having 
regard  to  the  manner  and  circumstances  only  of  Hollander's  expul- 
sion, it  was  effected  in  disregard  of  the  rights  guaranteed  to  citizens 
of  the  United  States  by  that  treaty,  and  of  '  the  prescription  which,' 
quoting  from  the  Guatemalan  letter  of  June  9,  1888,  '  can  not  be 
denied  in  any  civilized  country  of  the  earth.' 

^'  Returning  to  a  consideration  of  the  facts,  Hollander  was  held 
in  prison  on  bail  for  more  than  three  months,  in  the  power  of  the 
Guatemalan  authorities,  awaiting  trial.  Then,  suddenly  and  with- 
out notice,  the  judicial  proceeding  was  abandoned  and  the  accused 
was  taken  from  prison,  carried  under  guard  to  the  coast,  and  put 
upon  an  outgoing  vessel  under  an  executive  decree  of  expulsion,  leav- 
ing his  family,  his  business,  and  his  property  unprovided  for.  He 
was  literall}'  hurled  out  of  the  country,  leaving  behind  wife  and 
children,  business,  property,  everything  dear  to  him  and  dependent 
upon  him.  T\Tiy  that  abandonment  of  the  judicial  investigation 
and  resort  to  summary  expulsion  by  administrative  decree  I  do  not 
inquire.  But  the  United  States  takes  this  ground:  The  Government 
of  Guatemala,  whatever  its  laws  may  permit,  had  not  the  right  in 
time  of  peace  and  domestic  tranquillity  to  expel  Hollander  without 
notice  or  opportunity  to  make  arrangements  for  his  family  and 
business,  on  account  of  an  alleged  offense  committed  more  than  three 
months  l)efore,  Hollander  having  during  the  entire  interval  l)een 
in  the  power  of  the  Government,  subject  to  the  proper  enforcement 
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of  any  of  its  laws,  and  at  the  time  awaiting  trial  in  the  criminal 
court  upon  the  identical  charge  upon  which  he  was  expelled.  If 
expulsion  was  lawful  and  proper  on  the  14th  of  May,  it  was  lawful 
and  proper  on  the  8th  of  February  preceding,  when  Hollander  had 
already  committed  the  offending  act  and  had  been  held  to  answer 
for  it  in  the  courts  of  the  country.  After  deliberating  three  months 
and  more,  with  Hollander  absolutely  in  its  power,  the  executive 
authority  expelled  him  in  a  manner  that  defeated  the  course  of 
justice  in  the  courts  of  the  country ;  that  violated  the  rules  of  inter- 
national law  and  the  existing  provisions  of  the  treaty,  and  was 
contrary  to  the  practice  of  civilized  nations.  In  so  doing  Guatemala 
did  Hollander,  and  through  him  the  United  States,  a  grievous  in- 
jury, which  can  not  be  allowed  to  go  without  protest.  He  is  entitled, 
upon  the  undisputed  facts,  to  a  reasonable  indemnity,  and  you  are 
directed  to  inform  the  Government  of  Guatemala  that  the  United 
States  expects  it  to  he  paid." 

Mr.  Olney,  Sec.  of  State,  to  Mr.  Young,  min.  to  Guatemala,  Jan.  30,  1896, 
For.  Rel.  1805,  II.  775. 

For  an  analyKis  and  criticism  of  the  decree  of  the  President  of  Guatemala, 
No.  401,  in  relation  to  the  status  of  foreigners  (For.  Rel.  181M,  317- 
331),  see  For.  Rel.  1H95,  II.  704-707. 

Nov.  12,  180^>,  the  American  minister  at  (iuatemala  stated  that  the  min- 
ister of  foreign  affairs  had  assured  him  "  that  the  banishment  of  Mr. 
Hollander  is  removed,  and  that  he  is  at  liberty  to  return  to  Gua- 
temalan territory."  (Mr.  Coxe,  min.  to  Guatemala,  to  Mr.  Olney, 
Sec.  of  State,  Nov.  12,  1800.  For.  Rel.  1896,  3vS0.) 

"  I  send  you  herewith  enclosed  a  copy  of  despatch  No.  107,  of  the  19th  of 
May  last,  from  our  minister  to  Guatemala,  enclosing  the  argument  of 
the  Guatemalan  minister  for  foreign  affairs  in  refutation  of  the 
claim*'  of  Mr.  Hollander  for  damages.  (Mr.  Day,  Assist.  Sec.  of 
State,  to  Mr.  Benedict,  Nov.  (J.  1897,  222  MS.  Dom.  Let.  252.) 

In  May,  1898,  F.  Scandella,  a  citizen  of  the  United  States,  engaged 

in  the  cattle  and  transportation  bii.siness  at  Ciudad 
Bolivar,    Venezuela,    was    suddenly    arrested    while 
walking  in  the  streets  of  that  city,  and  was  thrown  into  prison,  where 
he  was  denied  comnumication  with  his  family  and  friends.     Next 
day  he  was  taken  under  guard  to  a  steamer,  and  was  sent  to  the  , 

British  island  of  Trinidad.     Ilis  wife  and  five  young  children  were  < 

left  without  funds;  his  cattle  and  mules  were  stolen;  and  his  house,  ( 

which  was  about  three  miles  from  town,  was  sacked.     The  authori-  ' 

ties  of  the  State  of  Bolivar  alleged  as  the  cause  of  his  seizure  and  | 

expulsion  "  frequent  denunciations  ''  and  ''  well-founded  suspicions  "  | 

that  he  was  ''  plotting  secretly  against  j)uhlic  order.''     The  United  j 

States  minister  interposed  in  the  case,  presenting  testimonials  as  to 
Mr.  Scandella's  character  and  standing;  and  the  President  of  the 
Republic  intimated  a  desire  to  settle  the  case  outside  of  diplomatic 
channels.     Scandella   was  permitted   to  return   to  Venezuela;    and 
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early  in  July,  1898,  the  case  was  understood  to  have  been  adjusted 
on  the  basis  of  $1,600  in  cash,  American  gold,  and  a  promise  of  reim- 
bursement for  property  taken  or  destroyed. 

For.  Rel.  1898,  1137-1147. 

The  adjustment  of  the  case  is  mentioned  hy  President  McKinley  in  his 
annual  message  of  Dec.  5,  1898,  For.  Rel.  1898,  Ixxxiv. 

3.  Special  Discriminations. 

(1)  on  ground  of  race. 

§  552. 

In  March,  1882,  the  American  legation  at  Madrid  reported  over- 
tures by  the  Liberian  minister  resident  at  Madrid,  looking  to  a  con- 
certed remonstrance  of  the  diplomatic  representatives  at  that  capital 
against  a  Spanish  law  or  regulation  prohibiting  tlie  landing  of  for- 
eign negroes  in  Cuba  unless  on  condition  of  depositing  $1,000.  Mr. 
Frelinghuysen  stated  that  the  question  of  the  status  of  American 
citizens  of  African  descent  who  might  visit  Cuba  had  lately  been 
brought  to  the  attention  of  tlie  Department  of  State,  when  the 
Spanish  consul-general  at  New  York  refused  to  vise  the  American 
passport  of  a  colored  citizen  of  tlie  United  States  on  the  ground  of 
his  color,  but  that,  when  the  case  was  brought  to  the  attention  of  the 
Spanish  minister,  it  was  explained  that  the  consul-general  had  mis- 
interpreted the  regulations  and  the  vise  was  promptly  given.  Mr. 
Frelinghuysen  added  that  the  reasons  for  jealously  watching  the 
advent  of  native  Africans  into  the  Spanish  colonies  were  evident, 
although  happily  not  so  urgent  as  when  the  work  of  emancipation  was 
on  the  way  to  completion ;  but  that  there  would  seem  to  be  no  good 
reason  why  a  negro  resorting  to  the  island  and  bearing  a  passport  as 
evidence  of  his  identity  and  the  lawfulness  of  his  purpose  should  be 
met  by  a  practically  prohibiting  measure,  such  as  that  of  depositing 
an  excessive  sum  as  a  guaranty.  The  Department  of  State,  how- 
ever, was  not  aware  that  any  such  requirement  had  ever  been 
demanded  of  an  American  citizen  resorting  to  Cuba,  and,  if  a  case 
should  l)e  brought  to  its  notice,  it  would  remonstrate  against  it  "  as 
imposing  a  race  discrimination  not  foreseen  by  treaty,  or  recogniz- 
able under  the  amended  Constitution.''  In  the  absence  of  any  such 
ground  of  complaint,  it  was  not  thought  that  the  United  States 
could  make  a  formal  protest  such  as  the  Liberian  minister  at  Madrid 
desired  in  aid  of  his  own  remonstrance. 

Mr.  Frelinghuysen.  Sec.  of  State,  to  Mr.  Hamlin,  No.  74,  .Tune  10.  1R82, 

MS.  Inst.  Spain,  XIX.  i:». 
See,  however,  infra,  $  57.S,  as  to  exclusion  from  the  l^nite<l  States  of 

laborers  of  the  Chinese  race,  though  tliey  are  subjects  of  lowers  other 

than  China. 
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(2)    OF  PBOFE8SION — MISSIONARIES. 

§553. 

In  1884  the  American  minister  at  Teheran,  Persia,  reported  that 
the  Russian  minister  there  had  refused  to  vise  the  passport  of  James 
Bassett,  a  citizen  of  the  United  States,  who  was  about  to  leave  Persia 
for  America,  on  the  ground  that  a  Russian  ordinance  prohibited  the 
vise  of  the  passports  of  clericals,  imless  permission  was  first  obtained 
from  St.  Petersburg*  Subsequently;,  however,  the  Russian  minister 
gave  the  vise.  It  was  stated  that  Mr.  Bassett  had  three  times  pre- 
viously crossed  Russia  without  objection  being  raised.  The  American 
legation  at  St.  Petersburg  was  instructed  to  bring  the  matter  to  the 
attention  of  the  Russian  Government,  and  to  say  that,  whatever  ground 
might  exist  for  the  establishment  of  such  an  ordinance  as  that  de- 
scribed with  respect  to  the  citizens  or  subjects  of  other  powers,  it  was 
conceived  that  the  spirit  of  the  treaty  arrangements  of  the  United 
States  wnth  Russia  would  l>e  violated  by  applying  it  in  the  case  of 
American  citizens,  either  clergymen  or  laymen,  whether  residing  in 
Russia  or  passing  through  that  country,  so  long  as  they  did  not  render 
themselves  obnoxious  to  good  order.  "All  citizens  of  the  United 
States,  whatever  their  occupation,  are,"  said  the  Department  of  State, 
"  equal  before  the  law^  of  this  country ;  and  are  entitled  to  the  undis- 
criminating  protection  of  Russia,  under  our  treaty  obligations  as 
such,  for  the  treaty  makes  no  distinction.  It  our  citizens  can  sojourn 
in  Russia,  it  w^ould  seem  that  a  fortiori  they  can  pass  through  that 
country,  without  hindrance,  if  provided  with  the  passport  of  their 
Government." 

Mr.  FreUnghuysen,  Sec.  of  State,  to  Mr.  Taft,  No.  5  bis,  Oct.  28,  iaS4,  MS. 
Inst.  Russia,  XVI.  415. 

Mr.  Denby,  minister  at  Peking,  in  a  despatch  to  Mr.  Gresham,  Sec- 
retary of  State,  March  28, 1895,  adverted  to  the  refusal  of  the  Russian 
minister  of  the  interior  to  allow  the  Russian  legation  at  Peking  to 
vise  the  passport  of  an  American  missionary  so  that  he  might  travel 
through  Siberia  on  his  way  to  the  United  States,  on  the  ground  that 
no  ecclesiastic  was  allowed  to  go  through  Siberia.  This  case  occurred 
in  1891.  Referring  to  it,  Mr.  Denby  said  that  on  tlie  2()th  of  March 
he  addressed  a  communication  to  Count  Cassini,  Russian  minister 
at  Peking,  informing  him  that  six  Americans,  three  men  and  three 
women,  residing  at  Kalgan,  apprehended  danger  in  (^lina,  and  beg- 
ging him  to  issue  them  a  passport  or  some  official  paper  which  would 
enable  them  to  take  temporary  refuge  in  Russian  territorv  if  it 
became  necessary  to  do  so  for  the  protection  of  their  lives.  The 
Count  replied  that  the  rules  relating  to  the  matter  were  very  precise. 
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and  that  it  would  be  useless  to  telegraph  to  St.  Petersburg  on  the 
subject.  He  suggested  that  the  Americans  go  to  Urga,  and  offered 
to  give  them,  if  desired,  a  letter  to  the  Russian  consul-general  there. 

The  Department  of  State  sent  a  copy  of  Mr.  Denby's  despatch  to 
St.  Petersburg,  with  instructions  to  inquire  whether  the  regulations 
against  the  residence  or  travel  of  foreign  ecclesiastics  or  missionaries 
in  Siberia  were  strict  even  to  the  inhospitable  degree  of  denying 
shelter  to  citizens  of  a  friendly  state  whose  lives  might  be  imperiled. 

June  4,  1895,  Mr.  Peirce,  charge  d'affaires  ad  interim  at  St.  Peters- 
burg, addressed  a  note  of  inquiry  on  the  subject  to  the  Imperial 
Government.  This  representation  was  followed  by  interviews,  and 
ultimately  by  a  note  of  Mr.  Breckinridge,  the  American  ambassador, 
Aug.  8,  1895. 

The  foreign  office,  Aug.  9/21,  replied:  "The  Imperial  Govern- 
ment finds  no  inconvenience  in  permitting  the  American  mission- 
aries, victims  of  religious  persecution  in  China,  to  pass  the  frontier 
and  to  give  them  asylum  on  Russian  territory.  At  the  same  time,  the 
members  of  American  ecclesiastical  missions  can  only  resort  to 
Siberia  after  they  have  bound  themselves  in  writing  to  abstain  from 
all  religious  propaganda  and  from  all  interference  in  religious 
matters." 

This  permission  was,  at  the  solicitation  of  Mr.  Breckinridge,  modi- 
fied, Sept.  4/16,  1895,  by  the  statement  "  that  the  ministry  of  the 
interior  does  not  find  it  inconvenient  to  permit  the  American  mis- 
sionaries seeking  refuge  in  Siberia  to  pass  the  Russian  frontier  with- 
out, as  a  preliminary,  obligating  themselves  to  abstain  from  all 
religious  propaganda  and  all  interference  in  religious  affairs.  The 
missionaries  in  question  will  be  required  to  deliver  in  writing  obliga- 
tions of  this  nature  to  the  local  Russian  authorities  after  having 
passed  on  to  the  territory  of  the  Empire." 

For.  Rel.  1895,  II.  1074-1077,  1078,  1080-1081.     See,  also,  For.  Rel.  1895, 
I.  195-196. 

(3)    OF  CBEED — ^JEWS   IN   BUS8IA. 
§    554. 

"  The  treaty  of  1832    ...    is  a  commercial  treaty.     The  right 

of  residence  in  Russia  granted  to  American  citizens  is 
*  granted  '  in  order  to  attend  to  their  affairs; '  but  it  is 
also  given  '  on  condition  of  their  submitting  to  the  laws  and  ordi- 
nances there  prevailing.' 

"  How  can  it  be  contended  that  a  law  or  ordinance  respecting  reli- 
gious faith  is  not  a  law  or  ordinance  within  the  contemplation  of  the 
treaty?  It  may  be  a  proper  subject  for  regret  that  the  Russian 
Government  should  feel  itself  constrained  to  adhere  to  a  policy  which 
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the  statesmen  of  the  United  States  regard  as  a  relic  of  illiberality. 
But  in  the  presence  of  history  it  can  not  be  denied  that  the  right  to 
enact  and  enforce  laws  respecting  the  religious  faith  and  observances 
of  persons  who  receive  the  protection  of  a  state  has  been  insisted 
upon  and  exercised  by  almost  every  nation  of  modern  Christendom. 
.  .  .  We  may  deplore  the  ignorance  of  the  true  principles  of  gov- 
ernment which  leads  to  the  enactment  of  such  laws;  we  may  venture 
to  express  the  hope  (when  occasion  calls)  that  they  will  not  be  en- 
forced against  peaceful  Americans." 

Mr.  Fish,  Sec.  of  State,  to  Mr.  Jewell,  min.  to  Russia,  No.  57,  June  9,  1874, 
H.  Ex.  Doc.  470,  51  Cong.  1  sess.  24,  25. 

For  a  niemorauduui  on  the  legal  position  of  Hebrews  in  Russia  by  Mr. 
Eugene  Schuyler,  charge  d'affaires  ad  Interim  at  St.  Petersburg,  of 
Sept  20.  1S72,  see  11.  Ex.  Doc.  470,  51  Cong.  1  sess.  9-13. 

For  an  abstract  of  a  reiwrt  of  Mr.  Grigorieff,  member  of  a  commission  for 
the  improvement  of  the  Hebrews,  on  the  question  of  permitting  them 
freedom  of  residence  in  Russia,  see  Mr.  Schuyler  to  Mr.  Fish,  No.  92, 
March  15,  1875,  H.  Ex.  Doc.  470,  51  Cong.  1  sess.  25-28. 

In  1873  Theodore  Rosenstrauss,  a  citizen  of  the  United  States,  who 

had  settled  at  KharkofF  in  1863  as  a  mechanic  and 
Caie  of  Soien-  merchant  of  the   second  guild,   invoked   the   inter- 

straaii.  .  . 

position  of  the  American  legation  at  St.  Peters- 
burg in  respect  to  the  action  of  the  Russian  authorities,  who,  it 
was  stated,  had  just  required  him  to  obtain  a  license  of  the  first  guild, 
costing  about  COO  roubles,  instead  of  a  license  of  the  second  guild, 
costing  150  roubles,  which  he  had  obtained  during  the  nine  pre- 
ceding years,  as  well  as  to  sign  a  writing  to  the  effect  that  he  would 
not  ask  for  future  licenses  unless  he  obtained  permission  to  continue 
his  business  from  the  minister  of  finance  and  the  minister  of  the 
interior.  lie  declared  that  the  sole  reason  for  the  action  of  the 
authorities  was  his  Ixnng  of  the  Hebrew  religion,  and  that  the  license 
commissioners  had  told  him  that  only  Hebrews  of  Russian  birth  could 
do  business  at  Kharkoff  and  that  foreigners  of  that  faith  could  not 
enjoy  the  same  privilege.  Mr.  Jewell,  American  minister  at  St. 
Petersburg,  brought  the  case  to  the  attention  of  the  Russian  Gov- 
ernment, and  maintained  that,  as  the  United  States  tolerated  all 
religious  beliefs,  it  was  entitled  to  "  equal  protection  "  for  all  its 
citizens  in  their  lawful  enterprises  "  without  regard  to  their  religious 
principles,  provided  always  that  they  obey  the  laws  of  the  country 
in  which  they  reside."  Mr.  Jewell  also  called  attention  to  Article  I. 
of  the  treaty  of  1832,  ensuring  to  the  citizens  of  each  country  liberty 
to  sojourn  and  reside  in  the  territories  of  the  other,  in  order  to  attend 
to  their  business,  enjoying  therein  "  the  same  security  and  protection 
as  the  natives  of  the  countrv  wherein  thev  reside,  on  condition  of  their 
submitting  to  the  laws  and  ordinances  there  prevailing." 


§554.]  expulsion:  special  discriminations.  il3 

Mr.  Fish,  Secretary  of  State,  commenting  on  Mr.  Jewell's  presenta- 
tion of  the  case,  remarked  that  the  withholding  of  the  license  from 
Rosenstrauss  "  on  account,  as  is  understood,  of  his  being  a  Hebrew  of 
foreign  birth,"  seemed  to  be  in  direct  violation  of  the  treaty,  the  pur- 
pose of  which  was  to  place  all  citizens  of  the  United  States  in  Russia 
•'  on  the  same  footing  as  native  Russians." 

The  Russian  ministry  of  foreign  affairs,  in  a  note  to  Mr.  Jewell 
of  January  27, 1874,  stated  that  the  ministry  of  the  interior  had  con- 
sulted the  ministry  of  finance  and  had  reported  that  Rosenstrauss, 
as  an  Israelite  and  the  subject  of  a  foreign  power,  would  be  required 
to  conform  to  the  provisions  of  paragraph  5  of  the  appendix  to  art. 
128  of  the  Commercial  Code  (Vol.  XI.  of  the  Code  of  Laws,  ed.  of 
1863),  and  that  he  could  transact  business  at  Khr.rkoff  only  on  con- 
dition that  he  procure  a  certificate  of  the  first  guild.  Mr.  Fish,  in 
acknowledging,  February  23,  1874,  a  despatch  of  Mr.  Jewell  com- 
municating a  copy  of  the  Russian  note,  stated  that  the  permission 
granted  to  Rosenstrauss  to  remain  in  Kharkoff  and  carry  on  his 
business,  if  he  provided  himself  with  a  certificate  of  the  first  guild, 
was  "  apparently  a  satisfactory  solution  of  his  case." 

H.  Ex.  Doc.  470,  51  Cong.  1  sess.  14-22. 

In  the  same  document  may  be  found  a  later  correspondence  concerning 
the  case  of  H.  Rosenstrauss,  the  brother  and  clerk  of  the  person 
above  referred  to.  H.  Rosenstrauss  complained  that,  being  desirous 
to  purchase  an  establishment  in  which  to  carry  on  his  business,  he 
found  that  he  could  not  purchase  the  property,  as  Jews  were  not 
allowed  to  hold  real  estate  in  the  part  of  Russia  In  which  he  lived, 
unless  they  were  British  subjects.  Mr.  Hoffman,  secretary  of  lega- 
tion at  St.  Petersburg,  May  29,  1879,  reported  that  by  art  1523  of 
Vol.  IX.  of  the  Russian  Code  of  Laws  "  alien  Jews  distinguished  by 
their  position  in  society,  or  their  extensive  business  transactions," 
were  permitted  **  to  establish  banking  houses  and  manufactories,  and 
to  hold  real  property; "  and  that  in  this  respect  all  alien  Jews, 
American  and  British,  stood  upon  the  same  footing.  (H.  Ex.  Doc. 
470,  51  Cong.  1  sess.  29-33. ) 

The  House  of  Representatives,  June  10,  1879,  passed  a  joint  resolution 
declaring  that  the  "  rights  of  citizens  of  the  United  States  should  not 
be  impaired,  at  home  or  abroad,  because  of  religious  beliefs;  and 
that,  if  the  existing  treaties  between  the  United  States  and  Russia 
be  found,  as  is  alleged,  to  discriminate  in  this  or  In  any  other  par- 
ticular, as  to  any  other  classes  of  our  citizens,  the  President  be 
requested  to  take  immediate  action  to  have  the  treaty  so  amended  as 
to  remedy  the  grievance."  The  resolution  failed  to  pass  the  Senate, 
but  it  was  regarded  as  **  formulating  a  national  sentiment  on  the 
matter,  which  the  President  is  well  disposed  to  follow."  (Mr.  Blaine, 
Sec.  of  State,  to  Mr.  Foster,  min.  to  Russia,  No.  80,  confidential, 
June  22,  1881,  MS.  Inst.  Russia,  XVI.  206.) 

Subsequently  H.  Rosenstrauss  was  notified  by  tbe  police  authorities  of 
Kharkoff  to  leave  Russia  by  August  1,  1882.  This  order  seemed  to  l>e 
erroneous,  since  the  time  of  his  departure  had,  on  the  application  of 

H.  Doc.  551— vol  4 8 
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Mr.  Hoflfman,  secretary  of  legation,  been  extended  by  the  minister  of 
the  Interior  to  Octolier  15.  In  a  note  to  M.  de  Giers  of  September  14, 
1882,  Mr.  Hunt,  then  American  minister  at  St.  Petersburg,  stated  that 
H.  Rosenstrauss  had,  since  he  came  to  Kharkoff,  acted  as  the  *'  cleric 
or  agent "  of  his  brother,  and  that  he  was  entitled  to  remain  under  a 
provision  of  Russian  law  permitting  merchants  of  the  first  guild 
who  were  Isralites  to  employ  their  coreligionists  as  clerks  or  serv- 
ants. The  Russian  Government  replied,  however,  that  this  provision 
applied  only  to  Russian  subjects  who  were  merchants  of  the  first 
guild.  Mr.  Frellughuysen  took  the  ground  that  this  involved  a 
clear  violation  of  the  treaty  of  1832;  that  Russia  had  previously 
Invoked  the  treaty  in  support  of  her  contention  that  an  American 
Jew  could  not  enjoy  in  the  Empire  privileges  denied  to  native  Jews, 
but  now  seemcHi  to  assert  that  an  American  Jew  could  not  enjoy 
certain  privileges  conceded  to  native  Jews,  because  he  was  a  foreign 
Jew.  (Mr.  Frelinghuysen,  Sec.  of  State,  to  Mr.  Hunt,  min.  to  Russia, 
No.  21,  I)el^  15,  1882,  MS.  Inst.  Russia,  XVI.  318.)  This  view  was 
submitted  to  M.  de  Glers  by  Mr.  Hunt  in  a  note  of  January  21,  1883. 
(II.  Ex.  Doc.  470,  51  Cong.  1  sess.  81.)  Mr.  Hunt  had  previously 
stated  that  he  found  the  Russian  Government  disposed  to  extend 
I)ermisslon  for  Rosenstrauss  to  remain  till  June,  1883,  and  that  he 
had  receivetl  an  intimation  from  Rosenstrauss  himself  that  ui)on  pay- 
ing for  a  license  as  a  merchant  of  the  first  guild  he  felt  assured  that 
he  might  lKH*ome  secure  against  molestation.  (H.  Ex.  Doc.  470,  51 
Cong.  1  sess.  80.) 
As  to  discriminations  in  Switzerland  against  citizens  of  the  United  States 
of  the  Jewish  faith,  see  Mr.  Seward,  Sec.  of  State,  to  Mr.  Hart,  Aug. 
9,  1861,  54  MS.  Dom.  Let.  426. 

"  I  have  to  acknowledge  the  receipt  of  Mr.  Hoffman's  No.  205  and 

208,  in  relation  to  the  expulsion  of  foreign  Jews  from 
Cwei  of  Plnkoi  and  ^gj.^aj^  large  towns  and  cities  of  Russia,  and  the 
Wilciyniki.  expulsion  of  Mr.  Henry  Pinkos,  a  Jew  and  an  Ameri- 
can citizen,  from  St.  Petersburg  in  particular.  It  appears  from  the 
latter  despatch  that  Pinkos  has  been  allowed  to  remain  three  months. 
Mr.  Hoffman  does  not  specifically  state  that  Mr.  Pinkos  or  the  other 
Jews  referred  to  have  been  ordered  to  leave  Russia  as  well  as  St. 
Petersburg,  but  that  is  the  implication  of  the  despatches. 

"  In  reply  I  have  to  observe  that  in  the  presence  of  this  fact,  that  an 
American  citizen  has  lx*en  ordered  to  leave  Russia  on  no  other  ground 
than  that  he  is  the  professor  of  a  particular  creed,  or  the  holder  of 
certain  religious  views,  it  becomes  the  duty  of  the  Government  of  the 
United  States,  which  impartially  seeks  to  protect  all  its  citizens  of 
whatever  origin  or  faith,  solemnly,  but  with  all  respect  to  the  Govern- 
ment of  His  Majesty,  to  protest.  As  this  order  of  expulsion  applies 
to  all  foreign  Jews,  in  certain  towns  or  localities,  at  least,  of  Russia, 
it  is  of  course  apparent  that  the  same  is  not  directed  especially  against 
the  Government  of  which  Mr.  Pinkos  is  a  citizen,  and,  indeed,  the 
long-standing  amity  which  has  united  the  interests  of  Russia  with 
those  of  this  Government  would  of  itself  forbid  a  remote  supposition 
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that  such  might  be  the  case.  Notwithstanding  this  aspect  of  the  mat- 
ter, the  United  States  could  not  fail  to  look  upon  the  expulsion  of  one 
of  its  citizens  from  Russia,  on  the  simple  ground  of  his  religious  ideas 
or  convictions,  except  as  a  grievance,  akin  to  that  which  Russia  would 
doubtless  find  in  the  expulsion  of  one  of  her  own  citizens  from  the 
United  States  on  the  ground  of  his  attachment  to  the  faith  of  his 
fathers. 

"  It  is  intimated  in  Mr.  Hoffman's  No.  205  that  the  reason  of  this 
order  may  be  found  in  the  supposed  implication  of  Jews  in  the  plots 
formed  against  the  life  of  the  Emperor,  and  in  so  far  as  this  may  be 
true  the  Government  of  Russia  has  the  entire  sympathy  of  the  Gov- 
ernment of  the  United  States  in  all  just  preventive  efforts;  and  if 
there  exists  good  evidence  that  Mr.  Pinkos  has  been  connected  with 
any  of  these  attempts  the  Government  of  the  United  States  can  not 
object  to  his  expulsion  on  that  ground.  But  such  a  charge  does  not 
appear  to  have  been  brought  against  Mr.  Pinkos ;  and  it  is  confidently 
submitted  to  His  Majesty's  Government  whether  in  the  event  Mr. 
Pinkos  should  finally  be  expelled  from  Russia,  or  be  otherwise  inter- 
rupted in  his  peaceful  occupations,  on  the  sole  ground  that  his  reli- 
gious views  are  of  one  kind  rather  than  another,  he  would  not  be  justly 
entitled  to  make  reclamation  for  the  damage  and  loss  to  which  he 
might  thereby  be  subjected." 

Mr.  Evarts,  Sec.  of  State,  to  Mr.  Foster,  min.  to  Russia,  June  28,  1880, 
For.  Rel.  1880,  875. 

The  three  months*  delay  granted  to  Pinkos  having  expired,  he  sold  his 
property  at  a  sacrifice  and  prepared  to  leave  Russia.  When  he  was 
about  to  embark  at  Cronstadt  he  was  stopped  by  the  Russian  police, 
and  compelled  to  return  to  St.  Petersburg  in  order  to  have  an  Infor- 
mality in  his  passsport  corrected.  The  ship  sailed  without  him, 
carrying  off  his  baggage  and  he  lost  his  passage  money.  Being  thus 
with  his  family  rendered  penniless,  he  was  indebted  to  private  charity 
for  the  means  to  leave  the  country.  (Mr.  Hoffman,  charge,  to  Mr. 
Evarts,  Sec.  of  State,  July  21  and  August  11,  1880,  For.  Rel.  1880. 
878.  879.) 

See,  also,  Mr.  Evarts  to  Mr.  Hoffman,  Aug.  10,  1880,  For.  Rel.  1880,  879. 

With  reference  to  a  statement  of  Mr.  Hoffman  that  he  inferred 
from  what  Pinkos's  wife  said  that  the  latter  had  made  up  his  mind 
that  Russia  "  was  no  place  for  one  of  his  creed,"  Mr.  Evarts  said  : 
"  If  the  meaning  of  this  is  that  a  citizen  of  the  United  States  has 
been  broken  up  in  his  business  at  St.  Petersburg,  simply  for  the 
reason  that  he  is  a  Jew  rather  than  a  believer  in  any  other  creed, 
then  it  is  certainly  time  "  to  make  it  "  clear  to  the  (iovernment  of 
Russia  that,  in  the  view  of  this  Government,  the  religion  professed 
by  one  of  its  citizens  has  no  relation  whatever  to  that  citizen's  right 
to  the  protection  of  the  United  States." 

Mr.  Evarts,  Sec.  of  State,  to  Mr.  Foster,  min.  to  Russia,  No.  27,  Sept.  4, 
1880,  H.  Ex.  Doc.  470,  51  Cong.  1  sess.  37. 
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See  Mr.  Foster  to  Mr.  Evarts,  No.  37,  Sept  16,  1880,  and  No.  41,  Sept 

28,  1880,  H.  Ex.  I>oc.  470.  51  Cong.  1  sess.  38,  39. 
No  exceptional  privileges  as  to  the  ownership  of  real  estate  in  Russia 

are  conferred  on  Jews  who  are  British  subjects.     (Mr.  Evarts,  Sec. 

of  State,  to  Mr.  Wise,  April  28,  1879,  127  MS.  Dom.  Let  660;  Mr. 

F.  W.  Seward,  Act  Sec.  of  State,  to  Mr.  Pendleton,  July  1,  1879, 

128  MS.  Dom.  Let  642.) 

October  20,  1880,  Mr.  Foster,  American  minister  at  St.  Petersburg, 
reported  another  case  of  the  enforcement  against  an  American  citizen, 
Mr.  Marx  Wilczynski,  of  the  order  prohibiting  foreign  Jews  to  reside 
in  St.  Petersburg.  Mr.  Foster,  on  October  7,  1880,  brought  the  case 
to  the  attention  of  the  Russian  Government  in  the  sense  of  Mr. 
Evarts's  instructions  in  the  case  of  Pinkos,  supra,  and  requested  that 
Wilczynski  might  be  permitted  to  return  to  Russia. 

M.  de  Giers,  December  1/13,  1880,  informed  Mr.  Foster  that,  in 
view  of  the  interposition  of  the  legation,  Mr.  Wilczynski  was  author- 
ized to  return  to  St.  Petersburg  and  remain  there  six  months. 

II.  Ex.  Doc.  470,  51  Cong.  1  sess.  40-48. 

» 

In  a  note  to  Mr.  Foster,  American  minister,  of  December  1/13, 
1880,  M.  de  Giers,  imperial  minister  of  foreign  affairs,  declared  that 
the  measures  of  which  Pinkos  complained  were  in  perfect  conformity 
with  the  Russian  laws ;  that  it  was  in  virtue  of  those  laws  that,  hav- 
ing resided  six  months  in  Russia,  he  could  not  leave  Kronstadt  with- 
out a  passport ;  that,  when  he  had  obtained  a  passport,  he  was  not  re- 
conducted to  the  frontier  and  subjected  to  the  process  of  expulsion  to 
which  he  was  liable,  but,  after  being  allowed  three  months  in  which 
to  liquidate  his  affairs,  was  permitted  to  leave  Russia  on  the  same 
conditions  as  every  foreigner  who  wished  to  pass  the  frontier.  It 
was  evident,  said  M.  de  Giers,  that  the  measures  taken  were  not 
marked  by  any  spirit  contrary  to  the  consideration  w^hich  the  Impe- 
rial (iovernment  had  always  professed  for  the  quality  of  an  Ameri- 
can citizen.  As  regarded  the  measures  concerning  foreign  Israelites, 
M.  de  (xiers  said  that,  if  those  measures  were  rigorously  executed,  this 
fact  had  no  special  significance,  but  resulted  from  the  increased  vigi- 
hmce  occasioned  by  the  circumstances  then  existing,  which  had  led 
the  ini})erial  authorities  "  to  discover  irregularities  in  the  legal  posi- 
tion of  many  foreigners  residing  in  Russia."  The  Imperial  Govern- 
ment was  pledged  to  see  to  the  strict  observance  of  the  existing  laws, 
and  it  was  in  this  way  that  Pinkos  had  felt  "  the  effect  of  the  pre- 
cautions taken  in  consequence  of  the  proceedings  of  the  social  revo- 
lutionists,'' although  his  own  conduct  "happily  sheltered  him  from 
the  direct  action  of  the  measures  adopted  to  secure  the  public  order." 
Nothing  had  been  done  in  his  case  "  beyond  the  regular  application 
of  existing  laws." 
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M.  fle  Glers,  min.  of  for.  aflfs.,  to  Mr.  Foster,  mln.  to  Russia,  Deo.  1.  1880. 

H.  Ex.  Doc.  470.  51  Cong.  1  sess.  47. 
See  Mr.  Foster  to  Mr.  Evarts,  No.  75,  Dec.  31,  1880.  as  to  condition  and 

treatment  of  Russian  subjects  of  the  Jewish  faith,     (II.   M\.  Doc. 

470,  51  Cong.  1  sess.  50.) 
See,  further,  for  an  extract  from  or  sketch  of  the  laws  of  Russia  relative 

to  foreign  Jews,  Mr.  Foster,  min.  to  Russia,  to  Mr.  Blaine,  Sec.  of 

State,  No.  135,  July  14,  1881,  For.  Kel.  1881,  1022-1025;  II.  Ex.  Doc. 

470,  51  Cong.  1  sess.  54-57. 
As  to  anti-Jewish  riots  in  the  southwestern  provinces  of  Russia  in  April. 

1881,  see  Mr.  Foster,  min.  to  Russia,  to  Mr.  Blaine,  Sec.  of  State. 

No.  121,  May  24,  1881.  For.  Rel.  1881,  1019;  H.   Ex.  Doc.  470,  51 

Cong.  1  sess.  52. 

"  Your  several  despatches,  numbered  73,  74,  and  75  of  the  30th  and 
31st  of  December,  ultimo,  in  relation  to  the  treatment  of  American 
flews  in  Russia,  have  been  received,  and  I  have  pleasure  in  commend- 
ing your  zealous  presentation  of  the  cases  of  Pinkos  and  Wilczynski- 
and  of  the  general  questions  involved.  The  assurances  you  have  re- 
ceived as  to  the  liberal  treatment  hereafter  to  be  accorded,  as  an  act 
of  comity  and  courtesy  by  the  military  authorities,  to  American  citi- 
zens visiting  Bussia,  are  fully  appreciated. 

**  I  have  observed,  however,  that  in  some  of  your  conversations  and 
writings  with  the  foreign  office,  you  give  prominence  to  the  natural 
iimerican  sympathy  with  oppressed  Jews  elsewhere  as  a  motive  for 
our  solicitude  as  to  the  treatment  of  Jews  in  Russia.  Such  solicitude 
might  very  properly  exist ;  but  in  your  presentation  of  the  facts  you 
should  be  careful  to  impress  that  we  ask  treaty  treatment  for  our 
aggrieved  citizens,  not  because  they  are  Jews,  but  because  they  are 
Americans.  Russia's  treatment  of  her  own  Jews,  or  of  other  foreign 
Jews  resorting  thither,  may,  in  determinate  ca.ses,  attract  the  sym- 
pathy of  the  American  people,  but  the  aim  of  the  Government  of  the 
United  States  is  the  specific  one  of  protecting  its  own  citizens.  If  the 
hardships  to  which  Russian  and  foreign  Jews  are  subjected  involves 
our  citizens,  we  think  we  have  just  grounds  for  remonstrance  and 
expectancy  of  better  treatment. 

"This  Government  does  not  know  or  inquire  the  religion  of  the 
American  citizens  it  protects.  It  can  not  take  cognizance  of  the 
methods  by  which  the  Russian  authorities  may  arrive  at  the  conclu- 
sion or  conjecture  that  any  given  American  citizen  professes  the 
Israelitish  faith.  The  discussion  of  the  recent  cases  has  not  as  yet 
developed  any  judicial  procedure  whereby  an  American  citizen,  other- 
wise unoffending  against  the  laws,  is  to  l)e  convicted  of  Judaism,  if 
that  be  an  offense  under  Russian  law ;  and  we  are  indisposed  to  regard 
it  as  a  maintainable  point  that  a  religious  belief  is,  or  can  be,  a 
military  offense,  to  be  dealt  with  under  the  arbitrary  methods  incident 
to  the  existence  of  a  ^  state  of  siege.' 
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"  This  Government  is  not  unmindful  of  the  difficulties  under  which, 
as  is  alleged,  that  of  Russia  labors  in  dealing  with  those  of  her  sub- 
jects whom  she  may  deem  disaffected;  but  the  reasons  adduced  and 
methods  adopted  against  them  should  have  no  application  to  Ameri- 
can citizens  sojourning  peacefully,  for  business  or  pleasure,  in  Russia, 
for  they  are  not  to  be  charged  with  abstract  political  disaffection  to 
a  Government  to  which  they  owe  no  allegiance;  and,  if  charged 
with  the  commission  of  unlawful  acts,  they  should  have  guilt  ex- 
plicitly imputed  and  proven.  In  the  latter  case,  the  religion  of  the 
accused  can  not  be  admitted  as  proof  or  presumption,  either  of  guilt 
or  of  innocence. 

"  It  is  not  the  desire  of  this  Government  to  embarrass  that  of  Rus- 
sia by  insistance  upon  these  points  with  any  degree  of  harshness, 
when  the  disposition  reported  in  your  despatches  is  so  conciliatory, 
and  when  the  treatment  offered  may  operate  effectively  to  remove  or 
prevent  future  causes  of  complaint  based  on  the  ill-treatment  of 
American  citizens  alleged  to  be  Jews.  It  is  most  desirable,  however, 
that  you  should  not  pretermit  your  efforts  to  bring  the  matter  to  such 
a  stage  as  will  insure  for  peaceable  and  law-abiding  Americans  in 
Russia  like  treaty  rights  and  personal  freedom  of  creed  as  Russians 
enjoy  in  the  United  States." 

Mr.  Bvarts,  Sec.  of  State,  to  Mr.  Foster,  mln.  to  Russia,  No.  .55,  March  3, 
1881,  For.  Rel.  1881,  1007;    H.  Ex.  Doc.  470,  51  Cong.  1  sess.  51. 

"  In  acknowledging  the  receipt  of  Department  No.  55,  of  the  3d 
instant,  I  desire  to  express  my  thanks  for  the  kindly  commendation 
of  my  presentation  of  the  cases  of  Pinkos  and  Wilczynski,  and  of 
the  general  question  of  the  treatment  of  Jews  in  Russia. 

"  I  make  careful  note  of  the  desire  manifested  by  the  late  honorable 
Secretary  of  State  to  appeal  strongly  to  the  treaty  guarantee  of  per- 
sonal freedom  to  American  citizens  sojourning  peaceably,  for  busi- 
ness or  pleasure,  in  Russia,  without  regard  to  their  religious  belief.  I 
have  constantly  made  this  appeal  in  my  conversations  with  and  com- 
munications to  the  Russian  authorities.  But  it  wnll  be  noted  in  my 
No.  7e3,  of  December  30,  that  I  called  attention  to  the  fact  that  the 
Russian  Government  denies  that  the  treaty  of  1832  secures  to  Ameri- 
can citizens  of  the  Jewish  faith  sojourning  in  Russia  any  other  or 
greater  privileges  than  those  enjoyed  in  this  Empire  by  Russian  sub- 
jects of  the  same  faith.  From  the  concluding  sentence  of  Depart- 
ment's No.  55,  it  would  seem  that  the  late  Secretary's  construction  of 
the  treaty  was  that  American  citizens  in  Russia  were  entitled  to  the 
same  rights  and  personal  freedom  as  are  extended  to  Russian  subjects 
sojourning  in  the  United  States.  This  interpretation  has  never  as 
yet  been  presented  to  the  Russian  Government,  nor  has  the  treaty 
been  so  considered  by  my  predecessors.     If  that  view  is  to  be  in- 
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sisted  upon,  I  will  thank  you  for  specific  instructions  regarding  this 
point.  As  stated  in  my  No.  73,  the  laws  imposing  disabilities  upon 
Jews,  both  foreign  and  native,  antedate  the  treaty  of  1832,  and  the 
minister  of  foreign  affairs  claims  that  said  treaty  does  not  exempt 
American  Jews  coming  here  from  their  operation. 

"  I  have  strongly  insisted  that  the  passport  of  his  Government 
should  protect  every  peaceable  American  citizen  coming  to  Russia, 
and  that  it  is  not  proper  to  institute  an  iquiry  as  to  the  religious 
l)elief  of  such  citizen.  The  Department  is  correct  in  the  supposition 
indicated,  that  no  American  citizen  has  been  convicted  of  Judaism 
by  '  judicial  procedure.'  But  it  is  to  be  borne  in  mind  that  in  Russia 
it  is  not  necessary  that  a  judicial  procedure  should  take  place,  or 
even  the  '  military  state  of  siege '  exist,  before  a  person  undergoes 
the  sentence  of  the  law.  The  laws  and  regulations  in  question  are 
usually  intrusted  to  the  police  authorities,  and  it  is  sufficient  for  them 
to  be  satisfied  in  their  own  minds  that  the  individual  comes  within 
the  prohibitions  to  have  them  enforced. 

"  I  shall  not  fail  to  continue  to  press  the  subject  upon  the  Russian 
Government  at  every  proper  opportunity." 

Mr.  Foster,  niln.  to  Russia,  to  Mr.  Blalue,  Sec.  of  State,  No.  100,  March  25, 
1881,  For.  liel.  1881,  1012;  H.  Ex.  Doc.  470,  51  Cong.  1  sess.  51. 

The  question  of  the  treatment  in  Russia  of  American  citizens  of 

the  Jewish  faith  is  discussed  at  length  in  an  instruc 
Mr.   BUina*!    in-  ^j^j^  ^f  jyjp^  Blaine  to  the  American  minister  at  St. 

ftmotioBS,  1881. 

Petersburg  of  July  29,  1881.     The  cases  of  grievance 

had,  said  Mr.  Blaine,  been  of  two  kinds :  (1)  Absolute  prohibition  of 
residence  in  St.  Petersburg  and  in  other  cities  of  the  Empire,  on  the 
ground  that  the  Russian  law  permitted  no  native  Jews  to  reside 
there — of  which  the  case  of  Pinkos  was  a  type;  and  (2)  permission 
of  residence  and  commerce  conditionally  on  obtaining  a  license  of  the 
first  guild  of  Russian  merchants — of  which  the  case  of  Rosenstrauss 
was  an  example.  A  connected  understanding  of  the  subject  had 
proved  to  be  very  difficult.  AMiile  it  was  alleged,  on  the  one  hand, 
that  the  Russian  laws  in  force  when  the  treaty  of  1832  was  signed 
prohibited  or  limited  the  sojourn  of  foreign  Jews  in  Russian  cities, 
there  was  found,  on  the  other  hand,  "  specific  invitation  to  alien 
Hebrews  of  good  repute  to  domicil  themselves  in  Russia,  to  pursue 
their  business  calling  under  appropriate  license,  to  establish  factories 
there,  and  to  purchase  or  lease  real  estate."  Similar  acts  were  found 
even  earlier.  The  ukase  of  the  Empress  Catherine  of  February  22, 
1784  (4  Martens'  Recueil,  1795,  pp.  4.55-457),  in  opening  to  commerce 
the  cities  of  Sebastopol,  Kharson,  and  Theod(K*ia,  in  the  now  posses- 
sions of  Russia  on  the  Black  Sea,  declared  that  '^  each  individual  '^  of 
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friendly  nations,  whoever  he  might  be,  so  long  as  he  remained  in 
those  cities  by  reason  of  his  business  or  his  pleasure,  should  enjoy  the 
free  exercise  of  his  religion ;  that  "  all  the  various  nationalities  estab- 
lished in  Russia  shall  praise  God  .  .  .  each  one  after  the  worship 
and  religion  of  his  own  ancestors ;  "  and  that  all  foreigners  in  the  three 
cities  mentioned  should  have  the  same  advantages  as  were  "  enjoyed 
in  our  capital  and  seaport,  St.  Petersburg."  The  imperial  ordinance 
of  August  13,  1807,  in  relation  to  passports,  was  applicable,  continued 
Mr.  Blaine,  "  to  all  foreigners  of  whatsoever  nationality,"  and  neither 
it  nor  the  amplified  ukase  of  February  25,  1817,  contained  any  reli- 
gious restrictions.  From  that  .time  down  to  1860,  Mr.  Blaine  said,  he 
could  find  no  trace  of  the  enforcement,  especially  against  American 
citizens,  of  the  restrictions  against  Jewish  travelers  and  residents 
which  were  said  to  have  existed  in  1832 ;.  nor  did  he  find  reference  to 
such  disabilities  in  the  writings  of  authorities  on  private  international 
law  concerning  the  rights  of  aliens.  He  did  not,  however,  desire  to 
be  understood  "  as  arguing  that  the  asserted  disabilities  did  not  exist 
at  that  time."  The  domestic  history  of  Russia  showed  the  restric- 
tions placed  on  native  Hebrews  and  especially  those  of  Polish  origin 
and  the  efforts  to  confine  them  to  certain  parts  of  the  empire,  but  it 
also  showed  the  gradual  relaxation  of  those  measures  till  in  the  capi- 
tal itself  the  native  Jewish  population  was  said  to  number  30,000 
souls,  with  their  synagogues  and  sectarian  schools;  while  the  special 
ukase  of  Alexander  II.,  of  June  7,  1860,  which  permitted  aliens  to 
enter  any  of  the  trading  guilds  on  the  same  footing  as  natives,  also 
permitted  foreign  Jews  "  known  by  reason  of  their  social  position 
and  the  wide  extent  of  their  commercial  operations,"  "  upon  a  spe- 
cial authorization,  issued  in  each  case  by  the  ministers  of  finance,  of 
the  interior,  and  of  foreign  affairs,"  to  "  trade  in  the  Empire  and 
establish  banking  houses  therein,  upon  procuring  the  license  of  a 
merchant  of  the  first  guild,"  as  well  as  to  "  establish  factories,  to 
acquire  and  to  lease  real  estate  conformably  to  the  prescriptions  of 
the  present  ukase."  This  provision,  said  Mr.  Blaine,  extended  to  the 
whole  Empire;  and  if,  as  was  understood  to  be  stated  in  the  Pinkos 
case,  native  Jews  were  forbidden  to  reside  or  trade  in  the  capital,  it 
placed  foreign  Jews  on  a  more  favored  footing;  while  if,  as  a  matter 
of  fact,  native  Jews  were  permitted  to  reside  and  trade  in  St.  Peters- 
burg, in  other  guilds  than  the  first,  there  might  be  a  question  whether 
the  ukase,  in  restricting  an  American  Jew  to  the  first  guild,  was 
consonant  with  the  treaty  of  1832. 

In  the  case  of  Pinkos  and  Wilczynski,  however,  there  was,  said  Mr. 
Blaine,  an  expulsion  of  American  citizens,  not  because  of  failure  to 
comply  with  the  ukase  of  1860,  "  but  simply  on  the  allegation,  unsup- 
ported by  proof,  that  they  professed  the  Israelitish  faith,  and  that 
the  law  forbade  the  sojourn  of  native  Israelites  in  the  imperial  capi- 
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tal."  On  this  simple  formulation  of  the  case,  the  Government  of 
the  United  States,  said  Mr.  Blaine,  believed  that  "  under  its  treaty 
with  Russia,  and  in  view  of  its  treatment  of  Russian  subjects  resort- 
ing under  like  circumstances  to  the  United  States,  it  has  just  ground 
for  complaint,  and  expectancy  of  better  treatment  from  the  Govern- 
ment of  Russia."  By  Article  T.  of  the  treaty  of  1832  it  is  declared 
that  there  "  shall  be  between  the  territories  of  the  high  contracting 
parties  a  reciprocal  liberty  of  commerce  and  navigation;"  that  the 
inhabitants  of  the  two  states  "  shall  mutually  have  libertj^  to  enter 
the  ports,  places,  and  rivers  of  each  party  wherever  foreign  commerce 
is  permitted;"  that  they  shall  be  "at  liberty  to  sojourn  and  reside 
in  all  parts  whatsoever  of  said  territories,  in  order  to  attend  to  their 
affairs;"  and  that  they  "  shall  enjoy,  to  that  effect,  the  same  security 
and  protection  as  natives  of  the  country  wherein  they  reside,  on  con- 
dition of  their  submitting  to  the  laws  and  ordinances  there  prevail- 
ing, and  particularly  to  the  regulations  in  force  concerning  com- 
merce." It  was  also  to  be  observed,  said  Mr.  Blaine,  that  Article  X. 
of  the  treaty  conferred  specific  rights  concerning  the  disposal  of  per- 
sonal property  in  Russia  owned  by  or  falling  to  American  citizens, 
who  were  to  be  allowed  to  receive  and  dispose  of  inheritances  and  to 
have  recourse  to  the  courts  in  settlement  of  questions  arising  there- 
under. In  a  case  arising  under  this  article  the  Government  of  the 
United  States  would,  declared  Mr.  Blaine,  hold  that  all  American 
citizens,  irrespective  of  any  conditions  save  those  created  by  the 
article,  should  enjoy  the  rights  secured  thereunder.  The  Govern- 
ment of  the  United  States  concluded  its  treaties  for  the  equal  pro- 
tection of  all  classes  of  American  citizens,  and  could  make  no  dis- 
crimination between  them,  whatever  their  origin  or  creed. 

Mr.  Blaine  added  that  he  had  left  out  of  consideration  the  question 
whether  citizens  or  subjects  of  other  nations  were  more  or  less  fa- 
vored than  those  of  the  United  States.  M.  de  Giers  had  remarked 
that  German  and  Austrian  Jews  were  subjected  to  the  proscriptions 
in  question.  It  did  not  belong  to  the  United  States,  said  Mr.  Blaine, 
to  consider  the  motives  of  policy  or  of  international  agreement  which 
might  govern  in  those  instances ;  he  considered  that  the  "  intention 
of  the  United  States  "  in  negotiating  the  treaty  of  1832,  and  the  recip- 
rocal nature  of  the  engagements  then  entered  into,  gave  the  United 
States  "  a  moral  ground  to  expect  careful  attention  to  our  opinions 
as  to  its  rational  interpretation  in  the  broadest  and  most  impartial 
sense,"  and  the  President  would  deeply  regi'et  to  find  "  that  a  narrow 
and  rigid  limitation  of  the  construction  possible  to  the  treaty  stipu- 
lations between  the  two  countries  is  likely  to  be  adhered  to."  If  the 
existing  treaty  stipulations  were  found  to  be  "  insufficient  to  deter- 
mine questions  of  nationality  and  tolerance  of  individual  faith,  or 
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to  secure  to  American  citizens  in  Russia  the  treatment  which  Rus- 
sians receive  in  the  United  States,"  it  was  due  to  good  relations  that 
these  stipulations  should  be  made  sufficient  in  these  regards. 

Mr.  Blaine,  Sec.  of  State,  to  Mr.  Foster,  luin.  to  Rus»la,  No.  87,  July  29, 
1881.  For.  Rel.  1881,  1030 ;  H.  Ex.  Doc.  470,'  51  Cong.  1  sess.  59. 

See,  In  tills  relsttea,  Mr.  Blaine,  Sec.  of  State,  to  Mr.  Bartholomei,  Rus- 
sian min.,  June  20,  1881,  MS.  Notes  to  Russian  Leg.  VII.  350. 

As  to  the  restrictions  on  the  ownership  of  real  estate  by  Jews  in  Russia, 
see  Mr.  Bvarts,  Sec.  of  State,  to  Mr.  Wise,  April  28,  1879,  127  MS. 
Dom.  Let.  660;  Mr.  F.  W.  Seward,  Act.  Sec.  of  State,  to  Mr.  Pendle- 
ton, July  1,  1879,  128  MS.  Dom.  Let  642. 

"  Referring  to  your  despatch  No.  87,  and  to  my  No.  150  in  reply,  I 
have  the  honor  to  inform  you  that  I  called  yesterday  upon  Mr.  de 
Giers  in  reference  to  the  question  of  United  States  Jews  in  Russia. 
Mr.  de  Giers  stated  that  he  had  read  your  despatch  with  interest; 
that  the  question  had  two  sides — its  legal  and  its  moral  side;  that  in 
reference  to  the  former,  he  still  maintained  the  view  he  had  already 
intimated  to  me — viz,  that  in  the  treaty  of  1832  the  words  '  on  condi- 
tion of  their  submitting  to  the  laws  and  ordinances  there  prevailing ' 
were  controlling,  and  subjected  American  Jews  to  the  treatment  of 
native  Jews.  He  added  that  he  had  given  an  analogous  answer  to 
the  representations  of  other  powers. 

"As  regards  the  moral  side  of  the  question,  he,  personally,  would  be 
glad  to  see  important  modifications  made  in  the  laws  regulating  the 
condition  of  the  Jews  in  Russia ;  but  that  they  had  brought  much  of 
the  harshness  of  these  laws  upon  themselves.  A  commission  had, 
however,  been  appointed  to  examine  and  report  upon  the  whole 
Jewish  question,  under  the  presidency  of  the  minister  of  the  interior ; 
that  the  commission  would  meet  this  autumn,  and  that  he  had  already 
transmitted  your  despatch  to  that  oflScer,  to  be  submitted  for  the  con- 
sideration of  the  commission." 

Mr.  Hoffman,  charge  at  St.  Petersburg,  to  Mr.  Blaine,  No.  102,  Oct  8, 

1881,  H.  Ex.  Doc.  470,  51  Cong.  1  sess.  64. 
See,  also,  Mr.  Hoffman  to  Mr.  Blaine,  No.  150,  Aug.  29,  1881,  II.  Ex.  Doc, 

470,  51  Cong.  1  sess.  (>3,  and  Mr.  Blaine  to  Mr.  Hoffmaii,  No.  103, 

conf.,  Nov.  28,  1881,  MS.  Inst.  Russia,  XVI.  250. 
See,  also,  Mr.  Frelinghuysen,  Sec.  of  State,  to  Mr.  Noar,  June  14,  1882. 

142  MS.  Dom.  Let.  405;  Mr.  Davis.  Act.  Sec.  of  State,  to  Mr.  Gn'g, 

Aug.  23,  1882,  143  MS.  Dom.  I^t.  413. 

In  September,  1880,  Mr.  Lewisohn,  a  naturalized  British  subject 

of  the  Jewish  faith,  was  compelled  by  the  police  to 
LewiBo     caie.      j^j^y^  ^^   Petersburg  on  the  ground  that  Jews  were 

not  allowed  to  reside  in  the  capital,  and  he  was  also  ordered  to  leave 
Russia,  which  he  did.  On  laying  a  complaint  before  the  British 
foreign  office,  he  was  informed  by  Sir  Julian  Pauncefote  that  the 
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notice  which  he  received  to  quit  Russia  appeared  to  have  been  in 
accordance  with  Russian  law,  which  was  in  force  without  regard  to 
the  nationality  of  those  against  whom  it  was  directed.  Subsequently 
the  British  ambassador  at  St.  Petersburg  requested  that  permission 
be  given  to  Mr.  Lewisohn  to  return  to  Russia  for  a  time  to  attend  to 
his  private  affairs.  The  minister  of  foreign  affairs  eventually  re- 
plied that  the  application  had  been  submitted  to  the  police  depart- 
ment, which  was  unable  to  grant  it. 

In  an  instruction  to  the  British  ambassador  at  St.  Petersburg, 
July  11,  1881,  Lord  Granville  observed  that  the  treaty  between 
Great  Britain  and  Russia  of  January  12,  1859,  applied  to  all  Her 
Majesty's  subjects  alike,  without  any  distinction  of  creed,  and  that 
the  expulsion  of  Mr.  Lewisohn  therefore  appeared  priina  facie  to  be 
a  violation  of  Articles  I.  and  XI.  conferring  reciprocal  rights  on  the 
subjects  of  the  contracting  parties  to  travel,  reside,  and  trade  in  any 
part  of  their  respective  dominions.  By  the  terms  of  Article  I.,  its 
stipulations  were  not,  said  Lord  Granville,  to  affect  the  laws,  decrees, 
and  special  regulations  regarding  commerce,  industry,  and  police 
in  force  in  each  of  the  two  countries  and  generally  applicable  to 
foreigners,  and  the  privileges  conferred  by  Article  XI.  were  granted 
to  the  subjects  of  either  of  the  contracting  parties,  provided  they  con- 
formed themselves  to  the  laws  of  the  country.  So  far  as  appeared, 
Mr.  Lewisohn  had  not  violated  any  law  or  police  regulation,  which 
would  justify  his  expulsion,  and  the  embassy  was  instructed  to  ask 
an  explanation  of  what  was  apparently  a  violation  of  the  treaty 
rights  accorded  to  Her  Majesty. 

In  a  note  of  August  3/15,  1881,  M.  de  Giers  said :  "  The  system  by 
which  restrictions  are  placed  on  the  entrance  into  and  sojourn  in 
Russia  of  Israelites  in  general  is  made  necessary  by  considerations 
affecting  interests  of  the  highest  importance,  and  is  governed  by 
special  laws,  ordinances,  and  regulations  in  matters  of  commerce, 
industry,  and  police.  I  therefore  beg  to  inform  you,  in  reply  to 
your  inquiry,  that  the  application  of  this  system  in  the  case  of  Mr. 
Lewisohn  is  not  considered  a  violation  of  the  treaty." 

The  British  ambassador  subsequently  made,  by  direction  of  Lord 
Granville,  an  official  request  for  permission  for  Mr.  Lewisohn  to 
reside  tempoi'arily  in  Russia,  without  prejudice  to  the  question  of 
treaty  rights  and  pending  the  discussion  of  the  subject  by  the  two 
Governments.  The  Russian  Government  granted  the  permission 
under  art.  486,  Vol.  XIV.,  Passport  Regulations,  Collection  of  Laws, 
extension  of  187G,  relating  to  the  temporary  admission  of  foreign 
Israelites  into  places  where  they  may  carry  on  commerce  and  manu- 
factures. 

The  embassy  was  instructed  by  Lord  Granville,  September  20, 
1881,  to  ask  for  specific  information  as  to  the  law,  decree,  or  special 
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regulation  regarding  commerce,  industry,  or  police  which  had  been 
violated  by  Mr.  Lewisohn  and  in  accordance  with  which  he  had  been 
expelled  from  Russia;  and  in  making  this  inquiry  the  embassy  was 
not  to  admit  that  any  law,  decree,  or  regulation  which  was  not 
applicable  to  foreigners  generally,  but  in  terms  applied  only  to 
Russian  subjects  professing  the  Jewish  religion,  could  warrant  the 
action  of  the  Russian  Government  in  treating  differently  from  other 
British  subjects  one  who  professed  that  religion. 

The  Russian  Government  in  reply  called  attention  to  art.  486,  Vol. 
XIV.,  extension  of  1876,  of  the  Passport  .Regulations,  and  to  art. 
128  of  the  Commercial  Code,  Vol.  XI.,  pt.  2,  of  the  Russian  Code  of 
Laws. 

The  final  conclusions  of  the  British  Government  on  the  subject 
were  communicated  to  Sir  Edward  Thornton,  British  ambassador 
at  St  Petersburg,  by  Lord  Granville,  by  a  note  of  December  28, 
1881.  In  this  note  Lord  Granville  stated  that  the  treaty  of  1859 
was  open  to  two  possible  constructions:  (1)  That  it  assured  to 
British  *^ubjects  of  a  particular  creed  the  same  privileges  as  were 
enjoyed  by  Russian  subjects  of  the  same  creed,  and  (2)  that  all 
British  subjects  were  entitled  to  the  same  privileges  without  regard 
to  religious  creed.  If  the  latter  construction  was  adopted,  said  Lord 
Granville,  British  Jews  in  Russia  were  entitled  to  be  relieved  from 
disabilities  to  which  native  Jews  were  liable;  but  such  a  construction 
would  also  involve  the  supposition  that  Russia  had  agreed  to  create 
a  state  of  things  inconsistent  with  the  traditions  of  her  Government 
and  which  could  not  fail  to  be  a  source  of  embarrassment.  An 
examination  of  the  archives  of  the  British  foreign  office  had  dis- 
closed the  fact  that  the  treatment  of  Jews  in  Russia  formed  the  sub- 
ject of  a  complaint  from  ccTtain  British  subjects  of  that  faith  in 
Warsaw  in  1862,  and  the  British  Government  then  reached  the  con- 
clusion that  it  could  not  claim  for  them  an  exemption  from  liabilities 
to  which  their  Russian  coreligionists  were  liable  by  law.  This  con- 
clusion was  announced  in  an  instruction  of  Earl  Russell  to  I^rd 
Napier,  which  went  on  to  say  that  it  would  seem  to  be  beyond  the 
scope  and  general  intent  of  a  treaty  of  commerce  and  navigation,  if 
it  were  held  to  repeal  in  the  persons  of  foreigners  the  legal  dis- 
abilities to  which  for  reasons  of  state  policy  particular  classes 
of  individuals,  natives  of  the  country,  had  been  subjected,  and  that 
it  was  hardly  to  be  suppost^d  that  such  an  interpretation  would  be 
accepted  or  ado])ted  by  an  independent  government  as  acrainst  itself. 
Her  Majesty's  Government,  added  l^rd  Granville,  felt  that  it  could 
not  insist  on  a  construction  of  the  treat v  at  variance  with  that  which 
was  placed  upon  it  in  lS(*)i>. 

73  Brit.  &  For.  St.  Pap.    (1881-1882).  824-847.  oontjiiiiinj?  extracts  from 
Parliamentary  Papers,  Russia,  No.  3  and  No.  4,  1881. 
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In  relation  to  the  action  of  the  British  Government,  see  Mr.  Blaine,  Sec. 
of  State,  to  Mr.  Foster,  niin.  to  Russia,  No.  80,  confidential,  June  22, 
1881,  MS.  Inst.  Russia,  XVI.  20G. 

*'  Your  note  of  December  22,  1884  (January  3,  1885),  with  which 

you  favored  the  imperial  ministry,  had  for  object  to 

^mSi^imS"*'  obtain  information  on  the  point  whether  the  Impe- 
rial Government  had  issued  an  order  by  which  all 
foreign  Israelites  were  expelled  from  the  city  of  Odessa  and  other 
localities  in  the  Empire.  You  at  the  same  time  expressed  in  the 
name  of  your  Government  the  desire  that  permits  of  residence  might 
be  given  to  all  Jewish  citizens  of  the  United  States  of  America. 

"  I  have  to-day  the  honor  to  inform  you  in  a  communication  from 
the  ministry  of  the  interior  that  no  such  action  has  been  taken  by 
the  Imperial  Government. 

"  In  regard  to  furnishing  the  Jewish  citizens  of  America  with 
Russian  permits  of  residence,  the  minister  of  the  interior  observes 
that  he  cannot  comply  with  this  request,  as  according  to  the  regula- 
tions established  on  this  subject  every  foreigner  having  his  national 
passport  in  due  order  is  obliged,  on  his  own  application,  to  be  fur- 
nished by  the  competent  Russian  authority  with  a  permit  of  residence. 

"  The  law  at  the  same  time  grants  to  foreigners  the  right  to  bring 
complaint  for  any  irregularity  that  may  take  place  in  this  respect. 

"  I  have  also  to  add  that  the  Imperial  Government  is  unable  to 
supply  the  legation  of  the  United  States  with  statistics  concerning 
the  number  of  the  Jewish- American  citizens  residing  in  Russia." 

Mr.  Vlangaly,  for  the  Russian  ministry  of  for.  aflfs.,  to  Mr.  Taft,  Am. 
uiin.,  March  o/17,  1884.  H.  Ex.  I)o<\  470,  Til  Cong.  1  sess.  84. 

"  It  is  pretty  dear  that  this  Government  adheres  strongly  to  the  opinion 
that  it  is  essenthii  to  the  interest  of  the  Empire  to  restrict  by  law 
the  residence  of  foreign  Jews  in  the  cities  of  the  Empire. 

"  I  find  that  Germany  has  many  more  cases  of  the  kind  than  we  have, 
and  England  also  has  Hebrew  citizens  residing  in  Russia,  though  not 
so  many  as  Germany.  Both  Germany  and  England  have  conventions 
with  Russia  similar  to  that  existing  between  the  United  States  and 
Russia.  Indeed,  I  thinlc  the  articles  are  identical.  I  understand 
that  the  German  Government  does  not  dispute  the  right  of  the  Rus- 
sian to  adopt  these  laws  in  the  regulation  of  its  internal  affairs, 
notwithstanding  the  convention. 

"Although  the  princii)le  has  lH>en  questioned  by  the  English  Govern- 
ment, the  regulations  of  the  Russian  Government  on  the  subject 
have  been  submitted  to  without  any  disturbance  of  friendly  rela- 
tions." (Mr.  Taft,  min.  to  Russia,  to  Mr.  Frelinghuysen,  Sec.  of 
State,  No.  2(5,  Jan.  17,  1885,  II.  Ex.  Doc.  470,  51  Cong.  1  sess.  82,  83; 
For.  Rel.  IHSTu  055.) 

This  statement  of  Mr.  Taft's  was  made  in  reply  to  an  instruction  from 
Mr.  Frelinghuysen  referring  to  a  report  that  the  Russian  minister 
of  the  interior  had  ordered  the  expulsion  from  Odessa  and  other 
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cities  of  all  Hebrews  holding  foreign  passports  unless  they  also 
held  "permits  of  residence."  So  far  as  any  persons  involved  were 
citizens  of  the  Unltetl  States,  Mr.  Taft  was  instructed  to  express  the 
desire  of  the  President  "that  law-abiding  American  Hebrews,  on 
due  exhibition  of  such  passports,  may  receive  the  adequate  permits 
of  residence  referred  to."  (Mr.  Frelinghuysen,  Sec.  of  State,  to 
Mr.  Taft,  min.  to  Russia,  No.  7,  Dec.  18,  1884,  For.  Rel.  1885,  655.) 

"  In  your  No.  77  you  inform  the  Department  of  the  present  status 
of  the  Russian  law  respecting  the  right  of  an  alien  of  the  Hebrew 
faith  to  enter  or  reside  within  His  Imperial  Majesty's  territory. 

"  You  state  that,  save  in  exceptional  cases,  it  is  altogether  denied, 
and  that  though  efforts  have  been  made  on  various  occasions  by  the 
legation  to  induce  the  Bussian  Government  to  modify  the  law,  there 
now  exists  no  probability  of  such  modification,  although  special 
exception  has  been  made  at  your  request. 

"  The  treatment  of  alien  Jews  prescribed  by  the  Russian  law  is 
such  as  we,  whose  system  of  government  rests  on  toleration  and  free- 
dom of  conscience,  cannot  comprehend  without  difficulty  or  view 
without  regret.  Aimed,  as  it  would  appear,  principally  at  Russian- 
Polish  Jews  by  origin,  and  rigidly  applied  as  to  them  even  when  they 
are  lawful  citizens  of  another  state,  the  fact  that  the  enforcement  of 
the  law  in  the  case  of  worthy  foreign  Jews  of  other  origin  appears  to 
be  within  the  discretion  of  the  police  authorities,  and  that  the  repre- 
sentations of  the  legation. are  generally  heeded  when  an  American 
Jew  is  in  question,  fortunately  makes  occasion  for  protest  rare. 

"  The  instance  cited  by  you  is  in  point  where  a  native-born  Hebrew 
merchant  of  New  York  was  promptly  relieved  from  the  harsh  order 
of  expulsion. 

"Any  case  arising  should  be  carefully  examined  on  its  merits,  and 
where  the  person  interested  is  not  by  origin  a  Russian  Jew,  return- 
ing to  his  native  country  under  circumstances  suggesting  danger  to 
the  state  and  implying  the  exercise  of  the  ultimate  right  of  self- 
preservation,  the  earnest  efforts  of  the  legation  will  doubtless  be 
exerted  to  secure  relief  in  whatever  wav  the  Russian  administrative 
system  may  indicate  as  practical.     .     .     . 

"  The  Government  of  the  Czar  is  fully  aware  that  we  do  not  admit 
the  principle  of  discriminating  against  any  American  citizens  because 
of  their  religious  tenets." 

Mr.  Bnyard,  Sec.  of  State,  to  Mr.  Lothrop,  min.  to  Russia,  No.  59,  Sept.  2.*^, 

1886,  For.  Rei.  188(5,  774. 
See  Mr.  "Bayard,  Sec.  of  State,  to  Mr.  Samuels,  May  5,  1S8.'),  155  MS.  Dom. 

Let.  201.  enciosing  copy  of  II.  Ex.  Doc.  192.  47  Cong.  1  scss. 
An  inconclusive  correspondence  as  to  tlie  exclusion  of  Jews  from  Russia 

is  printed  in  For.  Rel.  1897,  442-445. 


§554.]  expulsion:  SPECIAL  discriminations.  127 

For  an  English  translation  of  a  volume  In  the  Russian  language  entitled 
"  Laws  in  relation  to  the  Jews.  Extracts  from  the  Cotle  of  the  Rus- 
sian Empire  dealing  with  Jews ;  Collected  by  A.  N.  Gussief,  Charkoff : 
Published  by  W.  &  A.  Birukoflf,  1889,"  as  printed  or  summarized  in 
the  New  York  Times,  Sunday,  August  24,  1890,  see  II.  Ex.  Doc.  470, 
51  Cong.  1  sess.  133. 

Mr.  Breckinridge,  American  ambassador  at  St.  Petersburg,  in  1895, 

asked  to  be  supplied  with  a  copy  of  the  law  on  which 

Bnuian  Bogula-  ^jj^  distinction  between  different  classes  of  Jews  was 
tiom. 

founded.     In  compliance  with  this  request,  Prince 

Lobanow,  Aug  12/24,  1895,  communicated  to  him  "A  translation, 

made  from  the  most  recent  authentic  texts,  of  the  Russian  laws 

governing  the  conditions  of  entrance  and  establishment  of  foreign 

Israelites  upon  the  territory  of  the  Empire." 

The  provisions  of  these  laws  are,  in  substance,  as  follows : 

1.  Foreign  Israelites  falling  within  the  category  of  bankers,  heads 
of  commercial  houses,  brokers,  representatives,  clerks,  and  agents  of 
house  of  commerce,  are  permitted  to  enter  Russia,  and  the  Russian 
legations  and  consulates  are  allowed  to  issue  and  vise  passports  for 
them  without  the  previous  authorization  of  the  ministry  of  the 
interior.  (Art.  992,  T.  IX.  of  Res.  of  Laws,  edit.  1890;  Imperial 
order  of  March  14, 1891.) 

2.  Foreign  Israelites  are  not  permitted  to  settle  in  Russia,  or  to 
become  Russian  subjects,  except  natives  of  Central  Asia.  (Art.  992, 
T.  IX.  of  Res.  of  Laws,  ed.  1890.) 

3.  Foreign  Israelites  are  permitted  to  settle  in  places  where  Israel- 
ites enjoy  the  right  of  permanent  establishment,  as  follows:  (1)  Per- 
sons whom  the  Government  judges  necessary  as  rabbis;  (2)  physicians 
for  the  army  and  the  navy;  (3)  persons  who  come  to  found  factories 
and  works,  except  brandy  distilleries,  and  who  have  at  least  15,000 
rubles  for  the  purpose;  (4)  operatives  in  Jewish  factories.  Such 
operatives  are  allowed  to  swear  allegiance  as  Russian  subjects,  after 
remaining  not  less  than  five  years  in  the  factories,  and  producing 
from  their  patrons  and  the  local  authorities  a  certificate  of  industry' 
and  good  habits.     (Art.  290,  T.  XIV.  of  Res.  of  Laws,  ed.  1890.) 

4.  Foreign  Israelites,  favorably  known  for  their  social  and  com- 
mercial position,  may,  on  the  joint  authorization  of  the  ministers  of 
finance,  interior,  and  foreign  affairs,  obtain  patents  of  the  first  guild, 
which  place  the  alien  on  the  same  footing  as  the  native  in  commerce 
and  trade,  and  may  then  engage  in  commerce,  establish  banks  and 
factories,  and  purchase  real  estate,  except  inhabited  land  m  the 
country.     (Art.  1001,  T.  IX.  of  Res.  of  Laws,  ed.  1890.) 

For.  Rel.  1895,  II.  1068-1070. 
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"  The  Russian  consular  officers  abroad  are  prohibited  from  viseing, 
witliout  authority  previously  obtained,  the  passports  of  foreign  He- 
brews, except  in  the  case  of  certain  exempted  classes,  which  are 
bankers  and  chiefs  of  commercial  houses  of  known  importance,  and 
brokers,  representatives,  clerks,  and  agents  of  said  houses,  having 
papers  showing  their  authority  to  represent  them.  In  these  cases  the 
consular  officers  are  directed  to  notify  the  minister  of  the  interior  that 
they  have  viseed  such  passports. 

"  The  attitude  of  the  Russian  Government  in  regard  to  our  citizens 
of  Hebrew  faith  has  been  and  still  continues  to  be  the  subject  of 
protest  on  the  part  of  this  Government." 

Mr.  Ilin.  Assist.  Sec.  of  State,  to  Mr.  Uosenfeld,  AprU  13,  1809,  230  MS. 

Doin.  I<.etters,  201. 
See,  to  the  same  effetrt,  Mr.  Moore,  Act.  Sc»o.  of  State,  to  Mr.  liovcman, 

Aug.  31,  1808,  231  MS.  Doui.  Let.  172 ;  Mr.  Hill.  Assist.  Sec.  of  State, 

to  Mr.  Harrison,  Jan.  20,  1809,  234  id.  1(35. 

"  The  undersigned  Secretary  of  State  has  the  honor  to  say  that  the 
resolution  [of  the  House  of  Representatives  of  April  30,  1902J 
involves  two  questions : 

"(1)  Whether  American  Jews  holding  American  passports  are,  as 
a  fact,  excluded  from  Russia,  and 

"(2)  Whether  American  Jews  are  di.scriminated  against  by  Rus- 
sia, and  are  at  a  greater  disadvantage  before  that  Government  than 
are  the  Jews  of  other  countries. 

"  The  second  question  may  be  categorically  answered  in  the  nega- 
tive. Such  a  discrimination,  if  it  were  made,  would  call  forth  imme- 
diate action  of  protest  from  this  Government. 

"  This  Department  has  no  information  remotely  indicating  that 
American  Jews  stand  upon  a  footing  different  from  that  occupied  by 
the  Jews  of  other  countries  in  the  administration  of  Russian  law. 

"  The  exclusion  of  naturalized  citizens  of  Russian  origin  and  of 
Jews  from  Russia  was  connnented  upon  by  Secretary  Olney  in  his 
report  to  the  President  for  the  year  1896 : 

" '  The  published  correspondence  for  a  number  of  years  back  has 
shown  the  persistence  of  the  United  States  in  endeavoring  to  obtain 
for  its  citizens,  whether  native  or  naturalized,  and  irrespective  of  their 
faith,  the  ecjuality  of  privilege  and  treatment  stipulated  for  all  Amer- 
ican citizens  in  Russia  by  existing  treaties.  Holding  to  the  old  doc- 
trine of  perpetual  allegiance;  refusing  to  lessen  its  authority  by  con- 
cluding any  treaty  recognizing  the  naturalization  of  a  Russian  sub- 
ject without  prior  imperial  conscnit ;  asserting  the  extreme  right 
to  punish  a  naturalizinl  Russian  on  return  to  his  native  jurisdic- 
dion,  not  merely  for  unauthorized  emigration,  but  also  specifically 
for  the  unpermitted  acquisition  of  a  foreign  citizenship;  and  sedu- 


§654.]  expulsion:  special  discriminations.  129 

lously  applying,  at  home  and  through  the  official  acts  of  its  agents 
abroad,  to  all  persons  of  the  Jewish  belief,  the  stern  restrictions 
enjoined  by  Russian  law,  the  Government  of  Russia  takes  ground  not 
admitting  of  acquiescence  by  the  United  States,  because  at  variance 
with  the  character  of  our  institutions,  the  sentiments  of  our  people, 
the  provisions  of  our  statutes,  and  the  tendencies  of  modem  interna- 
tional comity. 

" '  Under  these  circumstances  conflict  between  national  laws,  each 
absolute  within  the  domestic  sphere  and  inoperative  beyond  it,  is 
hardly  to  be  averted.' 

"  Since  this  report  the  position  of  the  Department  has  not  changed, 
and  its  efforts  to  secure  uniform  treatment  for  American  citizens  in 
Russia,  begun  many  years  ago,  have  continued,  although  they  have 
not  been  attended  with  encouraging  success. 

"  The  Department  of  State  now  sends  to  all  persons  of  Russian 
birth  who  receive  passports  an  unofficial  notice  showing  what  are  the 
provisions  of  Russian  law  liable  to  affect  them,  in  order  that  they  may 
not  incur  danger  through  ignorance.  In  transmitting  a  copy  of  this 
notice  to  the  ambassador  of  the  United  States  at  St.  Petersburg,  for 
bis  information,  he  was  instructed  February  15,  1901,  as  follows: 

" '  The  inclosed  notice  to  American  citizens  formerly  subjects  of 
Russia  who  contemplate  returning  to  that  country  the  Department  is 
sending  to  all  persons  bom  in  Russia  who  receive  passports.  It  is 
sent  to  you  merely  for  your  information,  and  you  are  instructed  that 
it  is  not  intended  to  mean  that  there  has  been  any  abatement  on  the 
part  of  this  Government  in  its  policy  of  protecting  equally  natural- 
ized and  native-bom  Americans  during  their  travels  or  sojourn 
abroad,  as  the  law  requires.  Nor  does  the  notice  foreshadow  any 
mitigation  of  such  dissent  as  this  Government  may  have  expressed  to 
the  laws  or  regulations  of  Russia  which  may  deny  equality  of  treat- 
ment to  all  law-abiding  American  citizens,  regardless  of  their  place 
of  birth.' " 

Letter  of  Mr.  Hay,  Sec  of  State,  to  the  House  of  Representatives,  May  2, 
1902,  H.  Doc.  590,  57  CoDg.  1  sess. 

In  the  negotiation  of  a  naturalization  treaty,  no  clause  could  be  ad- 
mitted that  implied  assent  to  the  exclusion  from  the  country  of  origin, 
by  reason  of  their  creed,  of  persons  or  any  class  of  persons  who  had 
acquired  American  citizenship. 

Mr.  Hay,  Sec.  of  State,  to  Mr.  Wilson,  min.  to  Roumania,  July  17,  1902, 
For.  Rel.  1902.  910. 

H.  Doc.  551— vol  4 9 
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(4)    JEWS  IN  PALESTINE. 
§  555. 

In  his  No.  429,  of  Aujzfiist  7,  1885,  Mr.  Heap,  American  consul-gen- 
eral at  Constantinople,  rt»|K)rteil  the  expulsion  from  Palestine  of  two 
brothel's  named  Lubrtiwsky,  naturalized  American  citizens,  because  of 
their  IxMUf?  of  the  Jewish  faith. 

In  an  instruction  of  Aufni^^t  21>,  18S5,  to  the  American  minister  at 
Constantinople,  the  Department  of  State  obst»rved  that  the  rights  of 
American  citizens  in  Turkey  under  tixnities  were  to  1k»  measured  in  a 
certain  degnn*  by  the  rights  comvded  to  other  fonngners  of  the  most- 
favored  nation,  and  for  this  ivason  the  minister  was  to  be  ''careful 
.  .  .  to  make  no  untenable  demand  a^  of  rit/hfy  Friendship  and 
<*omity,  however,  entitled  the  Unitcnl  States,  siiid  Mr.  Bayard,  "to 
ask  and  expect  that  no  race  or  class  distinction  ^hall  l)e  made  as  re- 
ganls  American  citizens  abn>ad,  and  this  (iovernment  cannot  acqui- 
c^(v  in  any  siich  proscriptive  measuix\s  which  com|x»l  its  citizens  to 
abandon  Tiu'key  solely  on  acc*ount  of  their  n^ligious  proclivities." 

Tlinuigh  the  intervention  of  the  legation  and  i*onsulate-general  the 
onler  of  expulsion  was  susjwnded.  In  approving  their  action,  Mr. 
nayard  s*iid:  "  This  (iovernment  can  not  assiMit  to  any  religious  test 
iHMUg  applied  to  citizens  of  the  United  States  by  any  jwwer  whatever. 
No  ofliivr  of  the  United  States  is  inmstitiitionally  comjx^tent  to  admit 
the  validity  of  such  a  test,  Ileiuv,  Mr.  Heap's  telegraphic  instruc- 
ti(ms  to  Mr.  HoUvson  that  the  IiUbn)wskv  bn>thers  sht)ul(l  not  vield  to 
the  order  o(  expulsion,  uide^s  fortv  weiv  employed,  is  approved  as 
iliscivet  and  piH>pei\** 

Mr.  na,>»»nl.  S»v  of  StiUv.  lo  Mr,  Ton.  inln.  to  Turkey,  Auk.  1*0,  1885;  Mr. 
IS»\  Ux  \\\  \U\si\\\l  S»»pt,  '-M,  iss.". :  Mr.  Hayard  to  Mr.  Cox,  Oct.  15, 
|sv>      IS»i    \W\    ISS*\  SiU.\  vS^M,  S7t. 

So|»(eiubor  -S,  L*>s7,  the  .Vmerican  consul  at  Jerusalem  reported 
\\\\\  i^^iMiuue  U)  the  Turkish  (iovernment  of  a  special  irade  prohibit- 
ing furtHigu  Jews  from  settling  in  Palestine  or  from  remaining  there 
Uiore  than  a  month,  A  copy  of  the  consul's  despatch  was  sent  to  Mr. 
Straus,  American  minister  at  Constantinople,  who,  on  January  28, 
ISSS,  reported  that  the  grand  vizier  justified  the  new  regulations  on 
the  gnmnd  (1)  of  religious  fanaticism  at  Jerusalem,  and  (2)  of 
apprehension  that  the  Jews  would  return  in  great  numbers  to  Jerusa- 
lem and  attempt  to  restore  their  ancient  kingdom.  Against  the 
measure  as  thus  explained  Mr.  Straus  protested.  The  irade  was 
subsequently  modified  by  an  extension  of  the  time  allowed  for  pil- 
grimages to  three  months.  On  March  2,  1888,  however,  the  Turkish 
minister  at  Washington  informed  the  Department  of  State  that  this 
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extension  was  coupled  with  the  condition  that  the  pilgrims  should 
bear  passports  stating  that  they  were  going  to  Jerusalem  on  a  pil- 
grimage, and  not  for  commerce  or  to  reside.  The  Department  replied 
that  the  laws  of  the  United  States  did  not  authorize  the  issuance 
of  such  a  passport.  Up  to  March  23,  1888,  the  Department  of  State 
had  received  no  report  of  the  expulsion  of  an  American  Jew  from 
Jerusalem. 

Mr.  Rives,  Assist  Sec.  of  State,  to  Mr.  Isaacs,  March  23,  1888,  167  MS. 

Dom.  Let  563. 
See  For.  Rel.  1889,  716. 
See,  also,  Mr.  Gresham,  Sec.  of  State,  to  Mr.  Terrell,  mln.  to  Turkey,  No. 

266,  Nov.  7,  1894,  For.  Rel.  1894,  752. 

Sept.  9,  1898,  the  Turkish  minister  at  Washington  wrote  to  the 
Department  of  State  that  the  "  entry  of  foreign  Israelites  into  Pal- 
estine "  was  "  prohibited,"  and  that  the  imperial  authorities  had  re- 
ceived orders  "  to  prevent  the  landing  of  Jewish  emigrants ;  "  and  he 
requested  that  steps  be  taken  to  prevent  "  the  departure  of  groups 
of  Israelites  for  that  province." 

The  Department  of  State,  while  pointing  out  that  the  executive 
authorities  possessed  under  the  laws  no  power  to  comply  with  this 
request,  stated  that  the  announcement  made  in  the  minister's  note 
would  be  made  public,  but  also  instructed  the  legation  of  the  United 
States  at  (Constantinople  unofficially  to  ascertain  whether  the  Otto- 
man authorities  intended  to  discontinue  the  permission  theretofore 
granted  to  individual  Jews  to  visit  and  sojourn  in  Palestine  for  not 
more  than  ninety  days.  The  Ottoman  minister  of  foreign  affairs, 
in  response  to  an  inquiry  on  the  subject,  said :  "  There  is  no  intent 
to  prevent  American  citizens,  be  they  Jews  or  Christians,  individu- 
ally, as  distinguished  from  en  maMe^  to  visit  Syria  or  Palestine  as 
travelers,  or  who  come  as  visitors;  the  only  object  is  to  prevent  the 
further  colonization  of  Palestine  by  Jews,  as  the  settlement  there  of 
religious  bodies  in  preponderating  numbers  may  lead  to  political 
complications,  which  it  is  the  purpose  of  the  Ottoman  Government 
to  avoid." 

Ferrouh  Bey,  Turkish  mln.,  to  Mr.  Day,  Sec.  of  State,  Sept  9,  1898,  For. 

Rel.  1898,  1087 ;  Mr.  Day,  Sec.  of  State,  to  Ferrouh  Bey,  Turkish  min.. 

Sept.  13,  1898,  id.  1087;  Mr.  Hay.  Sec.  of  State,  to  Mr.  Straus,  min. 

to  Turkey,  Oct.  14,  1898,  id.  1088;  Mr,  Straus  to  Mr.  Hay,  Nov.  22, 

1898,  id.  1092,  109:5. 
See  For.  Rel.  1888,  II.  1566-1568,  1588-1591. 

By  an  order  of  the  Turkish  minister  of  the  interior,  which  became 
effective  Jan.  15/29,  1901,  foreign  Jewish  pilgrims  or  visitors  were 
allowed  to  sojourn  in  Palestine  three  months.    Such  a  visitor  was 
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required,  on  arriving  at  Jaffa,  to  deposit  his  passport  with  the 
Turkish  authorities,  and  to  receive  in  place  of  it  a  Turkish  permit, 
which  was  to  be  surrendered  in  exchange  for  his  passport  at  the  end 
of  his  visit;  and  in  case  he  should  not  leave  when  requested  at  the 
expiration  of  his  permit,  the  consul  of  his  nation  was  to  be  called 
upon  to  compel  him  to  go  away. 

Putting  aside  any  question  of  racial  or  religious  discrimination, 
the  Department  of  State,  referring  to  instructions  to  Mr.  Straus, 
No.  13,  Oct.  14,  1898,  and  subsequent  correspondence  as  to  the 
Ottoman  regulation  respecting  the  entrance  of  foreign  Jews  into 
Palestine,  observed  that  the  order  appeared  to  establish  the  rule  of 
three  months'  permitted  sojourn  of  American  visitors  to  Palestine,  for 
which  the  United  States  had  contended.     The  Department  added : 

"  It  should,  however,  be  made  clear  to  the  Turkish  authorities  that 
the  consuls  of  the  United  States  in  Turkish  jurisdiction  are  neither 
directed  nor  permitted  by  law  to  assist  the  Turkish  officers  in  their 
execution  of  municipal  laws  or  regulations,  and  therefore  could  not 
intervene  to  constrain  the  departure  of  an  American  citizen  from 
Turkish  jurisdiction.  Neither  can  the  consul  be  called  upon  to  forego 
the  performance  of  his  duty  in  case  an  American  citizen  should  be 
harshly  dealt  with  in  contravention  of  treaty  or  law. 

"As  the  consul  is  without  authority  to  compel  a  visiting  American 
citizen  to  deposit  his.  passport  and  citizen  papers  in  the  consulate,  it 
would  seem  that  he  is  not  in  a  position  to  contest  the  Turkish  require- 
ment that  such  papers  be  surrendered  to  the  Ottoman  officers  during 
the  time  of  sojourn  in  Palestine." 

Mr.  Hay,  Sec.  of  State,  to  Mr.  Grisconi,  charge  at  Constantinople,  Feb. 
28,  1901,  For.  Rel.  1901,  517. 

See.  in  this  relation,  Mr.  Hay,  Re<*.  of  State,  to  Ferrouh  Bey,  Turkish 
min.,  No.  10,  Oct.  11,  1898,  MS.  Notes  to  Turkish  Leg.  11.  154;  same 
the  same,  No.  24,  Feb.  9,  1899,  id.  167 ;  Mr.  Hay  to  Mr.  Straus,  m!n. 
to  Turkey,  No.  69,  Feb.  13.  1899,  MS.  Inst  Turkey,  VII.  319;  same  to 
same,  No.  Ill,  May  1,  J1899,  Id.  346;  Mr.  Hill,  Act.  Sec.  of  State,  to 
Mr.  Cohen,  Sept.  30,  1899,  240  MS.  Dom.  Let  329;  Mr.  Adee,  Act. 
Sec.  of  State,  to  Mr.  Griscom,  No.  283,  Aug.  27,  1900,  MS.  Inst 
Turkey,  VII.  464. 

(5)    MOBMONS. 

§  556. 

The  increase  of  Mormon  emigration  to  the  United  States  from 
Austria  is  an  evil  to  which  the  attention  of  the  Austrian  Government 
may  properly  be  turned,  asking  such  measures  for  repressing  such 
emigration  as  may  be  practicable. 

Mr.  Evarts,  Sec.  of  State,  to  Mr.  Kasson,  Aug.  9,  1879,  MS.  Inst  Austria, 
III.  59. 
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The  Austrian  Government  subsequently  took  steps  to  check  such  emigra- 
tion. (Mr.  Frelinghuysen,  Sec.  of  State,  to  Mr.  Taft,  July  28,  1884 ; 
Mr.  Frelinghuysen,  Sec.  of  State,  to  Mr.  Francis,  Aug.  7,  1884: 
MS.  Inst.  Austria,  III.  285,  28a) 

"  The  fiecessions  to  the  polygamous  Mormon  community  are  largely 
drawn  from  the  ignorant  classes  of  Europe,  A  recent  decision  of  the 
Supreme  Court  of  the  United  States  has  determined  that  the  polygamy 
of  Mormonism  is  a  violation  of  the  laws  of  the  United  States  respect- 
ing the  crime  of  bigamy,  the  provisions  of  which  are  embraced  in 
section  5352  of  the  Revised  Statutes.  A  recent  statute  defines  the 
offense  of  polygamy  and  provides  for  prosecution  and  punishment. 
It  is  believed  that  no  friendly  power  will  knowingly  lend  its  aid  to 
attempts  made  within  its  borders  against  the  laws  and  Government  of 
the  United  States. 

"Accordingly,  the  diplomatic  representatives  of  the  United  States 
in  Great  Britain,  Denmark,  Sweden  and  Norway,  Switzerland,  Ger- 
many, Austria-Hungary,  Italy,  Belgium,  the  Netherlands,  and 
France,  have  heretofore  been  instructed  to  urge  the  subject  upon  the 
attention  of  the  Governments  to  which  they  are  accredited,  in  the  in- 
terest not  merely  of  a  faithful  execution  of  the  laws  of  the  United 
States,  but  of  the  good  order  and  morality  which  are  sought  to  be  pro- 
moted by  all  civilized  countries." 

Printed  Pers.  Inst  Dip.  Agents,  1885,  1 181. 

'^ As  long  as  polygamy  was  one  of  the  purposes  of  Mormon  teaching, 
the  agents  of  this  Government  abroad  were  instructed  to  refuse  pro- 
tection to  Mormon  missionaries.  Such  repressive  action  was  invited 
in  1884  especially.  (See  For.  Rel.  1884,  pp.  10,  198,  etc.)  But 
polygamy  is  now  no  longer  announced  as  the  chief  tenet  of  Mormon- 
ism, and  the  church  has  the  same  civil  rights  as  are  enjoyed  by  other 
religious  bodies  in  this  country.  If  the  Mormon  missionaries  in 
Tahiti  observe  the  civil  law  of  marriage,  as  they  profess  to  do,  and 
preach  and  practice  no  doctrine  violating  law  or  morality,  they  should 
have  the  same  impartial  protection  as  other  American  citizens  enjoy 
for  the  defense  of  their  just  and  lawful  rights. 

"The  Department  can  not  complain  if,  in  accordance  with  local 
regulations,  they  are  forbidden  to  preach  without  a  license,  but  it 
can  not  acquiesce  in  the  denial  of  a  license  for  any  trivial  cause,  or 
at  the  arbitrary  discretion  of  the  authorities.  Assuming  that  they 
are  law-abiding  and  moral  teachers,  they  should  have  equal  treatment 
with  other  propagandists." 

Mr.  Utal,  Assistant  Sec.  of  State,  to  Mr.  I>oty,  U.  S.  consul  at  Tahiti. 
June  25,  1895.  For.  Rel.  1897,  124.  Tbis  instruction  appears  to  have 
been  based  on  a  letter  of  June  24,  1895,  from  Messrs.  \Voodrurr, 
Cannon,  and  Smith,  **  first  presidency  of  the  Mormon  Church,"  in 
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which  assurances  were  given  as  to  the  propriety  of  the  objects  of 
the  Mormon  propagandism.  "The  letter  in  question  sets  forth  the 
assurance  on  which  the  I>epartnient  based  its  views  that  Mormon 
agents,  as  the  church  is  now  constituted,  have  the  same  right  of 
governmental  protection  as  any  other  law-observing  sect  of  American 
citizens.  If  they  preach  Immoral  doctrines  contrary  to  the  law  of 
the  foreign  country,  Intervention  on  their  behalf  can  not  be  made; 
If  their  teachings  and  practices  contravene  the  laws  of  the  United 
States,  the  support  of  our  public  agencies  can  not  be  lent  tb  their 
foreijpi  propaganda."  (Mr.  Adee,  Acting  Sec.  of  State,  to  Mr. 
KIsley,  mln.  to  Denmark,  July  23,  1897,  For.  Rel.  1897,  123.) 

The  American  minister  at  Copenhagen,  having  remonstrated  against  a 
decree  of  the  Danish  Government  expelling  two  Mormon  missionaries, 
the  Department  of  State  approved  his  action,  saying  that  it  had 
nothing  to  add  to  the  Instructions  to  Mr.  Uisley  of  July  23,  1897,  For. 
Rel.  1807,  123.     (For.  Uel.  1900,  413-422.) 

One  of  the  missionaries  afterwards  received  permission  to  pay  a  brief 
visit  to  I>eimiark  before  his  return  to  the  United  States.  (For.  Rel. 
1001,  140.) 

Mr.  Sherman,  Secretary  of  State,  in  an  instruction  to  Mr.  Angell, 
minister  to  Turkey,  Jan.  11,  1898,  said  that  he  had,  at  the  instance 
of  the  Hon.  Frank  J.  Cannon,  a  Senator  of  the  United  States  from. 
Utah,  issued  circular  letters  to  the  diplomatic  and  consular  officers 
of  the  United  States  in  Turkey,  introducing  Apostle  Anthon  H. 
Lund,  and  Elder  F.  F.  Hintze,  of  the  Church  of  Jesus  Christ  of 
Latter-Day  Saints,  who  were  about  to  visit  Turkey  for  the  purpose 
of  looking  after  the  welfare  of  members  of  that  church  residing  in 
or  upon  the  borders  of  that  country.  As  indicating  the  '"  present 
attitude  "  of  the  United  States  tow  ard  Mormon  missionaries,  he  en- 
closed a  copy  of  the  instruction  of  June  25,  1895,  to  Mr.  J.  Lamb 
Doty,  United  States  consul  at  Tahiti,  and  of  the  letter  of  June  24, 
1895,  from  Messrs.  Woodrufl,  Cannon,  and  Smith,  "  first  presidency 
of  the  Mormon  Church." 

For.  Rel.  1808,  1112. 

September  12,  1898,  Mr.  Day,  Secretary  of  State,  addressed  to 
Mr.  White,  ambassador  at  Berlin,  an  instruction  concerning  the  ex- 
pulsion from  Hanover  and  Prussia  of  two  citizens  of  the  United 
States,  named  Richards  and  Larkin,  of  Ogden  City,  Utah,  mission- 
aries of  the  Mormon  Church,  charged  with  preaching  the  doctrine 
of  their  sect.  The  Department  of  State  surmised  that  the  action  of 
the  German  authorities  was  taken  under  orders  which  resulted  from 
the  circular  note  of  August  9,  1879  (For.  Rel.  1879,  11  and  12),  in 
which  each  friendly  foreign  government  was  invited  to  "  take  such 
steps  as  may  be  compatible  with  its  laws  and  usages  to  check  the 
organization  of  these  criminal  enterprises,"  namely,  the  recruiting 
of  the  ranks  of  the  Mormon  Church,  which  was  then  avowedly  polyga- 
mous.   Mr.  White  was  instructed  that  if  this  was  the  case  the  instruc- 
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tion  sent  to  consul  Doty,  at  Tahiti,  June  25,  1895,  supra,  of  which  he 
was  furnished  with  a  copy,  would  enable  him  to  correct  any  misap- 
prehension which  he  might  find  to  exist  in  the  minds  of  the  Prussian 
authorities.  Mr.  White  was  also  furnished  with  a  copy  of  the  in- 
struction to  Mr.  Doty  of  July  26, 1895. 

Mr.  White  reported  that  the  reasons  given  by  the  police  for  the 
expulsion  of  Messrs.  Richards  and  Larkin  were  "  that  they  were 
troublesome  foreigners,  proselyting  for  the  Mormon  Church,  an  insti- 
tution having  a  malodorous  reputation  in  Germany,  on  account  of 
its  supposed  advocacy  of  polygamy,  breaking  up  congregations,  and 
interfering  with  the  peace  of  families  by  inducing  young  and  inex- 
perienced girls  to  leave  their  homes  and  emigrate  to  Utah."  It  seems 
that  they  obtained  written  permission  from  the  police  to  hold  meet- 
ings, but  were  afterwards  ordered  to  leave  the  country  "  because  their 
doctrines  were  claimed  to  be  pernicious  and  injurious  to  society." 

For.  Rel.  ia08,  347-354. 

In  the  case  of  Lewis  T.  Cannon,  a  native  citizen  of  the  United 
States,  and  Jacob  Miiller,  a  naturalized  citizen  of  the  United  States, 
of  Wiirtemberg  origin,  who  were  expelled  from  Prussia  in  1900,  on 
the  ground  that  their  preaching  and  practice  of  the  Mormon  re- 
ligion rendered  their  presence  objectionable,  an  application  was  made 
by  the  American  embassy  in  Berlin  for  the  recall  of  the  order  of 
expulsion,  it  being  stated  in  respect  of  Mr.  Cannon  that  he  desired  to 
remain  in  Prussia  as  a  student,  in  case  he  should  not  be  permitted  to 
do  so  as  a  missionary.  The  Prussian  Government  replied  that  it  did 
not  consider  it  practicable  under  the  circumstances  either  to  recall 
the  orders  of  expulsion  or  to  permit  Cannon  to  reside  in  Prussia  as  a 
student. 

Mr.  White,  ambassador  to  Germany,  to  Mr.  Hay,  Sec.  of  State,  Feb.  14, 
1901,  For.  Rel.  1901.  1G5. 

4.    EXTBATEKBTTOBIAI.  COUNTBIES. 
(1)    TBEATY    WITH   JAPAN,    1858. 

§  557. 

By  Article  VII.  of  the  treaty  with  Japan  of  1858,  it  is  provided 
that  "Americans  who  have  been  convicted  of  felony,  or  twice  con- 
victed of  misdemeanours,  shall  not  go  more  than  one  Japanese  ri 
inland  from  the  places  of  their  respective  residences;  and  all  persons 
so  convicted  shall  lose  their  right  of  permanent  residence  in  Japan, 
and  the  Japanese  authorities  may  require  them  to  leave  the  country." 
It  is  further  provided  that  a  reasonable  time,  to  be  determined  by  the 
American  consular  authority,  but  not  in  any  case  to  exceed  one  year, 
shall  be  allowed  to  such  persons  to  settle  their  affairs.    The  right  of 
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expulsion  thus  conceded  '*"  belongs  to  and  must  be  exercised  by  the 
Japanese  Government."  "  The  expulsion  can  neither  be  decreed  nor 
executed  "  by  the  consul,  nor  is  the  party's  refusal  to  leave  the  country 
a  criminal  offence  of  which  the  consular  courts  can  take  cognizance. 
The  consul's  duty  in  such  a  case  "  is  merely  to  abstain  from  inter- 
ference," unless  the  right  of  expulsion  "  should  be  exercised  in  an 
unnecessarily  harsh  and  oppressive  manner."  The  "  same  is  true  in 
respect  to  the  means  to  be  adopted  to  prevent  the  person  expelled 
from  returning  to  the  country.  The  consul  has  no  authority  to  pro- 
liibit  or  prevent  his  return,"  this  being  "  exclusively  a  matter  for  the 
Japanese  authorities."  The  consul  therefore  would  not  be  authorized 
to  arrest  him  for  refusing  to  leave  the  country.  He  would,  however, 
become  subject  to  the  criminal  jurisdiction  of  the  consul  in  case  he 
should,  in  defiance  of  or  resistance  to  a  Japanese  order  of  deportation, 
commit  an  act  of  criminal  violence.  In  such  a  case  his  expulsion 
could  take  place  only  after  his  punishment  for  the  offence  had  been 
imposed  and  completed. 

Mr.  Strobel,  Third  Assist.  Sec.  of  State,  to  Mr.  Abercromble,  consul  at 
Nagasaki,  Feb.  16,  1894,  For.  Rel.  1894,  38G;  Mr.  Ulil,  Act  Sec.  of 
State,  to  Mr.  Abercronibie,  June  22,  1894,  For.  Rel.  1894,  389. 

James  C.  Cavanaugh,  who  was  convicted  of  manslaughter  in  the 
American  consular  court  at  Nagasaki,  and  who  was  sent  to  San 
Francisco  for  imprisonment,  was  there  discharged  on  habeas  corptis 
by  Mr.  Justice  Field  of  the  Supreme  Court  of  the  United  States.  On 
July  19,  18G5,  Mr.  Seward,  in  ignorance  of  this  fact,  ordered  that 
Cavanaugh,  who  had  returned  to  Japan  and  had  again  been  arrested, 
be  removed  from  Japanese  territory.  On  learning,  however,  that 
Cavanaugh  had  been  discharged  at  San  Francisco,  Mr.  Seward 
instructed  the  American  legation  in  Tokio  that  there  appeared  to 
be  no  authority  for  his  subsequent  arrest  and  detention,  but  that  he 
had  lost  the  privilege  of  residing  in  Japan ;  and  that,  if  the  authori- 
ties of  that  Empire  required  him  to  leave  the  country,  he  was  to  be 
discharged  with  explicit  notice  that  if  he  remained  in  Japan  it  would 
be  at  his  own  peril,  and  that  he  was  no  longer  entitled  to  and  would 
not  receive  the  protection  of  the  United  States. 

Mr.  Seward,  Sec.  of  State,  to  Mr.  Van  Valkenburgh,  No.  17,  June  10. 
1867»  MS.  Inst.  Japan.  I.  201. 

(2)    TURKEY. 

§  558. 

It  was  alleged  by  the  Turkish  Government  that  Dr.  Franklin,  a 
citizen  of  the  United  States,  had  killed  a  child  by  malpractice. 
Owing  to  the  dispute  as  to  jurisdiction  of  offences  committed  by 
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Americans  in  Turkey,  the  Turkish  Government  sought  to  expel  him 
from  its  dominions,  and  requested  the  legation  at  Constantinople  to 
instruct  the  consul  at  Jerusalem  to  cooperate  in  his  expulsion.  The 
minister  of  the  United  States  declined  to  comply  with  this  request. 
His  action  was  approved  on  the  ground  that  the  proposed  action  of 
the  Turkish  Government  appeared  to  involve  an  attempt  to  avoid  the 
stipulations  of  the  treaty  by  resorting  to  the  measure  of  expulsion. 

Mr.  Gresbani,  Sec.  of  State,  to  Mr.  Terrell,  min.  to  Turkey,  Feb.  9,  1894, 
For.  Rel.  1894,  714. 

Mr.  Terrell,  in  his  report  of  the  case,  stated  that  no  instance  had  come 
to  his  knowledge  in  which  European  powers  had  peiTuitted  their 
native  subjects  to  be  capriciously  expelled  from  Turkey,  although 
notoriously  bad  men  had  in  rare  cases,  on  application  by  the  Porte, 
been  required  by  the  minister  to  leave.     (For.  Uel.  1894,  713.) 

See,  however,  supra  §  463. 

The  Turkish  Government  promised  that  the  Rev.  Geo.  Knapp,  an 
American  missionary,  who  was  charged  with  seditious  conduct,  should 
not  be  compelled  to  leave  Bitlis  before  the  end  of  April ;  but  late  in 
March  he  was  sent  under  escort  to  Alexandretta,  presumably  under 
orders  from  the  Sultan  for  his  expulsion  from  the  country.  At  Alex- 
andretta, however,  his  delivery  to  the  American  consular  agent  was 
secured,  and,  although  "  expelled  "  was  marked  on  his  passport,  he  was 
permitted  to  go  to  Constantinople.  Another  missionary  was  per- 
mitted by  the  Turkish  Government  to  supply  his  place  at  Bitlis. 
The  Turkish  Government  alleged  that  Knapp  was  one  of  the  "  main- 
stays of  the  Hintchagist  committee  at  Bitlis,"  and  that  he  "  indulged 
in  all  sorts  of  subversive  intrigues.**' 

For.  Rel.  1896,  900-914 ;   continued  from  For  Rel.  1895,  II. 

"  The  Government  does  not  now  concede  and  has  not  at  any  time 
conceded  any  claim  of  Turkey  to  regard  as  subjects  of  the  Empire 
our  citizens  of  Ottoman  origin  who  may  return  there  or  to  imprison 
them  because  of  their  naturalization  here  without  imperial  consent. 
This  Government  having  exercised  the  sovereign  right  of  excluding 
aliens  because  they  were  such  (as  in  the  case  of  Chinese  laboiers), 
can  not  consistently  deny  that  Turkey  may  exercise  the  same  right. 
We  permit  no  other  power  to  question  our  authority  to  determine 
what  aliens  or  classes  of  aliens  are  undesirable  or  dangerous,  and 
therefore  recognize  Turkey's  right  to  take  similar  action." 

Mr.  Gresham,  Sec.  of  State,  to  Mr.  Lamont,  Dec.  22,  1894,  200  MS.  Dom. 
Let  703.     See  supra,  |  463. 


188  ALIENS.  [§  559. 

6.  Wab  Mkasubes. 

§  569. 

By  the  act  of  July  6, 1798, 1  Stat.  577,  R.  S.  §  4067,  whenever  there 
is  a  declared  war  between  the  United  States  and  any  foreign  govern- 
ment or  any  invasion  or  predatory  incursion  is  perpetrated,  at- 
tempted, or  threatened  against  the  territory  of  the  United  States 
by  a  foreign  government,  and  the  President  makes  public  proclama- 
tion of  the  event,  all  male  natives,  citizens,  denizens,  or  subjects  of 
the  hostile  government  who  are  fourteen  years  old  and  upward  and 
who  are  not  actually  naturalized  may  be  arrested  and  removed  as 
alien  enemies;  and  the  President  is  authorized  to  direct  the  conduct 
to  be  observed  on  the  part  of  the  United  States  toward  the  aliens  who 
are  liable  to  removal,  the  manner  and  degree  of  restraint  to  which 
they  shall  be  subject,  and  the  conditions  and  security  on  which  their 
residence  may  be  permitted. 

By  the  act  of  July  G,  1812,  2  Stat.  781,  R.  S.  sec.  4068,  when  an  alien 
who  becomes  liable  to  removal  as  an  enemy  is  not  chargeable  with 
actual  hostility  or  other  crime  against  the  public  safety,  he  must  be 
allowed  for  the  recovery,  disposal,  and  removal  of  his  goods  and 
effects  and  for  his  departure  the  full  time  which  may  be  stipulated  in 
any  treaty;  and  where  no  such  treaty  exists  the  President  may  fix 
such  reasonable  time  as  may  be  consistent  with  the  public  safety  and 
accord  with  the  dictates  of  humanity  and  national  hospitality. 

By  the  act  of  July  6, 1798,  1  Stat.  577,  R.  S.  sec.  40G9,  the  courts  of 
the  United  States  having  criminal  jurisdiction  are,  after  the  Presi- 
dent has  issued  his  proclamation,  required,  upon  complaint  that  an 
alien  enemy  is  at  large  within  the  jurisdiction,  to  the  danger  of  the 
public  peace  or  safety  and  contrary  to  the  tenor  and  intent  of  the 
proclamation  or  other  regulations  which  the  President  may  have 
established,  to  cause  such  alien  to  be  brought  before  them  and  exam- 
ined, and,  sufficient  cause  appearing,  to  order  him  to  be  removed  from 
the  United  States  or  to  give  sureties  for  his  good  behavior  or  to  be 
otherwise  restrained  conformably  to  the  President's  proclamation  or 
regulations,  and  to  imprison  or  otherwise  secure  such  alien  till  the 
order  made  concerning  him  shall  be  performed. 

"  It  is  not  only  the  right  but  may  sometimes  be  the  duty  of  states 

to  establish  checks  upon  the  transit  and  sojourn  of 
Civil  War  reguia-  foreigners,  however  harsh  those  regulations  may  ap- 
pear, or  opposed  to  old  established  policy.  Indeed, 
in  two  countries  where  more  freedom  of  entry  and  exit  and  fewer 
restrictions  are  to  be  met  with  than  elsewhere,  within  the  last  few 
years  such  regulations  have  been  published.  Thus,  during  the  revo- 
lutionary period  of  1848,  an  act  of  Parliament  (11  and  12  Vict.,  c. 


§  559.]  EXPULSION :  war  measubbs.  139 

20)  was  passed  in  Great  Britain  ...  by  which  power  was  given 
to  the  executive  in  England  and  Ireland  to  remove  aliens  from  the 
realm;  and  in  the  United  States  it  was  declared,  by  an  order,  dated 
19th  August,  1861, '  that  no  person,  if  a  foreigner,  should  be  allowed 
to  land  in  the  United  States,  without  a  passport  from  his  own  Gov- 
ernment, countersigned  by  a  minister  or  consul  of  the  United  States. ' " 

Abdy's  Kent,  110.     See  London  Times,  January  2,  1865. 

The  order  of  Aug.  19,  18G1,  as  is  elsewhere  shown,  was  a  war  measure, 
and  was  not  confined  to  aliens.  It  prohibited  any  person  from  leav- 
ing the  United  States  except  with  a  passport  either  issued  from  the 
Department  of  State  or  countersigned  by  the  Secretary  of  State,  and 
forbade  any  person  to  land  without  a  passport  from  a  minister  or 
consul  of  the  United  States,  or,  if  a  foreigner,  from  his  own  gov- 
ernment, countersigned  by  such  minister  or  consul.  See  supra,  §§  532, 
533,  where  the  subject  is  more  fully  treated. 

By  a  proclamation  of  the  President  of  May  8,  1863,  aliens  who  had 
made  a  declaration  of  intention  to  become  citizens  of  the  United 
States,  and  who,  by  acts  of  Congress  of  the  same  year,  were  required 
to  perform  military  duty  and  were  also  declared  to  be  entitled  to 
passports  and  protection,  were  allowed  a  period  of  sixty-five  days  in 
which  to  depart  from  the  United  States.  The  requirement  of  mili- 
tary service  Mr.  Seward  defended  on  the  ground  that  the  legis- 
lation in  question  constituted  an  exercise  by  Congress  of  its  power 
to  pass  laws  of  naturalization  and  as  such  had  the  effect  of  convert- 
ing the  aliens  in  question  into  citizens,  if  they  remained  in  the  United 
States.  If  they  did  not  wish  to  accept  the  character  of  citizens,  thej' 
might  depart  as  aliens. 

Mr-  Seward,  Sec.  of  State,  to  Mr.  Dayton,  min.  to  France,  July  20,  18G.?, 
MS.  Inst  France,  XVI.  408.     See  supra,  §S  495,  548. 

Mr.  Seward's  argument  should  be  read  in  connection  with  the  discussion 
of  the  voluntary  nature  of  expatriation,  in  the  chapter  on  Nationality, 
supra,  particularly  §  378. 

On  information  that  four  citizens  of  the  United  States  were  ar- 
rested, without  any  assignment  of  cause,  by  the  military  authorities 
in  the  province  of  Santa  Clara,  Cuba ;  that  afterwards,  when  they 
were  provisionally  released,  they  were  cited  to  appear  before  the 
military  commandant,  who,  by  order  of  the  captain-general,  directed 
them  to  leave  within  twenty-four  hours  and  proceed  to  Havana, 
there  to  be  banished  from  the  island ;  and  that,  although  the  time  of 
their  departure  was  extended  to  forty-two  hours  and  transportation  to 
Havana  was  furnished  them,  they  were  obliged  to  leave  their  families 
behind  them  without  resources,  and  were  actually  expelled  from  Cuba, 
the  Secretary  of  State  of  the  United  States  said :  "  The  right  of 
Spain,  as  of  every  other  sovereign  state,  to  expel  aliens  need  not  be 
discussed.     If  the  right  be  conceded  to  the  fullest  extent,  the  mode  of 
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its  exercise  may  be  so  harsh,  unreasonable,  and  oppressive  as  to  give 
just  ground  of  complaint,  and  was  so,  beyond  all  doubt,  in  the  four 
cases  now  under  consideration."  He  further  declared  that  the  United 
States  would  '^  demand  adequate  redress  for  the  indignities  and  inju- 
ries "  inflicted,  and  would  expect  such  precautionary  measures  to  be 
taken  as  would  prevent  such  cases  in  the  future.  • 

Mr.  Olney,  Sec.  of  State,  to  Mr.  Dupuy  de  L&me,  Span,  min..  Sept  27,  18d5, 
For.  Uel.  1895,  II.  1229. 

The  SpaDish  minister,  while  suggesting  that  the  reports  of  the  circum- 
stances were  exaggerated,  declared  that,  if  the  American  citizens  in 
question  had  been  "  annoyed  and  persecuted.  His  Majesty's  Govern- 
ment, which  is  resolved  that  the  laws  shall  be  respected,  both  by 
those  who  live  in  Spanish  territory  and  by  those  who  are  bound  to 
guard  the  laws  and  to  have  them  executed,  will  punish  all  who  have 
committcHl  any  wrong,  and  will  make  reparation  for  it  if  there  has 
been  any."  (Mr.  Dupuy  de  L6me,  Span,  min.,  to  Mr.  Olney,  Sec.  of 
State,  Oct.  2,  1895,  For.  Rel.  1895,  II.  1230.) 

November  15,  1897,  Senor  GuUon,  Spanish  minister  of  state,  wrote 
to  Mr.  Woodford  that  the  Spanish  (iovernment,  being  desirous  to 
contribute  to  the  pacification  of  Cuba  by  acts  of  mercy  toward  per- 
sons who  were  subject  to  the  action  of  the  courts  or  who  were  under- 
going penalties  for  political  offenses,  had  presented  to  the  Queen  a 
decree  empowering  the  governors-general  of  Cuba  and  Porto  Rico  to 
grant  pardons  in  all  cases  in  which  they  thought  proper  to  do  so.  In 
accordance  with  this  decree,  pardon  had  been  granted  to  the  crew  of 
the  bark  Competitor^  and  the  American  citizens  involved  would  be 
placed  at  the  disposition  of  the  consul-general  of  the  United  States 
at  Havana,  ""  informing  them  that  they  are  free,  hut  that  they  nnist 
leave  the  Spanish  territory  and  not  come  back  to  it  without  a  special 
authorization." 

The  Department  of  State  replied  that  it  deeply  appreciated  "  the 
generous  and  humane  motives  which  have  prompted  this  act  of 
grace." 

For.  Rel.  1898.  1022,  1023-1024. 

With  reference  to  the  order  of  the  Ottoman  Porte,  which  required 
all  subjects  of  (Jreece  to  depart  from  the  Empire  in  fifteen  days, 
Mr.  Terrell,  United  States  minister  at  Constantinople,  on  April  24, 
1897,  expressed  the  liope  that  the  time  would  l)e  extended  for  the 
departure  of  a  number  of  peaceful  Greeks  who  were  in  the  employ  of 
American  citizens.  It  was  represented  that  their  abrupt  expulsion 
would  result  in  serious  pecuniary  loss,  as  in  the  case  of  the  Stamford 
Manufacturing  Company,  among  whose  employees  at  Alexandretta 
were  three  Greeks,  one  of  whom  had  $40,000  of  the  company's  prop- 
erty in  his  hands  unaccounted  for,  and  two  were  engineers  whose 
departure  would  cause  the  factory  to  be  closed. 
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May  7, 1897,  Mr.  Terrell  reported  to  the  Department  of  State  that 
permission  had  been  given  for  the  Greek  agent  of  the  Stamford 
Manufacturing  Company  to  remain  for  a  time  to  settle  his  accounts, 
and  that  a  general  order  for  further  ejctension  of  time  for  Greeks  to 
depart  had  been  issued  by  the  Porte.  A  disposition  was  shown  to 
make  special  exemptions  for  individuals  on  the  application  of  diplo- 
matic representatives. 

For.  Rel.  1897.  585-588. 

"  I  inclose  herewith  a  memorial  filed  in  the  Department  by  Mr. 
Frank  Crus,  complaining  of  his  expulsion  by  British  authorities 
from  South  Africa.    .    .    . 

''  The  Department  refers  in  this  connection  to  its  instructions  No. 
461,  of  October  6,  and  No.  468,  of  October  16,  ultimo,  for  your  guid- 
ance in  this  case. 

"  While  at.  all  times  asserting  the  right  of  expulsion  by  a  state 
from  its  territory  of  persons  who  are  dangerous  to  its  security,  the 
Government  of  the  United  States,  in  consonance  with  the  enlight- 
ened precepts  of  authoritative  writers  on  international  law,  and 
especially  of  the  more  recent  ones,  does  not  assert  in  practice  the 
existence  of  the  right  without  just  grounds  for  expulsion,  which 
grounds  and  the  evidence  thereof  it  believes  the  expelling  Govern- 
ment may  be  expected  to  communicate  to  the  Government  of  the 
person  expelled,  as  well  as  the  evidence  showing  the  reasonableness 
of  such  expulsion.  It  is  not  believed  that  Her  Majesty's  Government 
will  assert  an  arbitrary  right  of  expulsion  which  it  has  not  been  the 
practice  of  the  Government  of  the  United  States  to  assert  for  itself. 

"  You  will  therefore  bring  the  matter  to  the  attention  of  Her 
Majesty's  Government  and  request  an  investigation  of  the  facts  and 
for  such  further  action  as  may  be  equitable  and  just  in  the  premises." 

Mr.  Hay,  Sec.  of  State,  to  Mr.  Choate,  amb.  to  England,  No.  4W,  Novem- 
ber 14,  1900,  MS.  Inst,  Gr.  Br.  XXXIII.  505. 

See,  as  to  the  South  African  Deportation  Claims  Commission,  Mr.  Hill, 
Act  Sec.  of  State,  to  Mr.  Choate,  No.  635,  May  17,  1901,  id.  GOa  It 
is  stated  in  this  instruction  that  the  Department  of  State  had  re- 
jected as  without  merit  certain  cjaims  of  British  subjects  for  deporta- 
tion from  Hawaii  during  the  royalist  insurrection  in  1893;  that  the 
British  Government  then  proi)08ed  arbitration;  and  that  the  Depart- 
ment made  a  counter-proposal  to  submit  to  a  common  arbitration 
both  the  Hawaiian  and  South  African  deportation  claims. 

In  December,  1901,  the  British  war  office  gave  notice  that  "  in  con- 
sequence of  the  establishment  of  martial  law  in  all  South  African 
ports,"  no  person,  except  under  special  circumstances,  would,  on  or 
after  Jan.  1,  1902,  be  allowed  to  land  in  that  country  without  a 
permit.  This  permit  was  to  l)e  obtained  in  the  United  Kingdom  and 
the  British  colonies  from  certain  designated  officials,  and  in  foreign 
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countries  from  the  British  consul  at  the  port  of  embarkation,  and 
was  to  be  issued  only  on  evidence  that  the  applicant  possessed  at 
least  £100  or  was  in  a  position  to  maintain  himself  on  arrival  in 
South  Africa.  It  entitled  the  holder  only  to  land.  In  order  to 
proceed  inland,  it  was  necessary  to  obtain  a  permit  at  the  port  of 
disembarkation. 

The  London  Times,  weely  ed.,  Dec.  6,  1901,  p.  778,  column  4;  Consular 
Reports  (Feb.  1902),  LXVIII.  149.     See  supra,  §533. 

VI.  CONTROL  OF  IMMIGRATION. 

1.   COMPULSOBY  OB  ASBIBTEO   EMIGBATION. 

§   560. 

Mr.  King  to  the  Duke  of  Portland. 

"  Private.  «  Margate,  Sep.  13, 1798. 

"My  Lord: 

"The  publication  of  the  reports  of  the  secret  committees  of  the 
Irish  Parliament  relative  to  the  late  rebellion  seems  to  put  beyond 
all  doubt  the  object  and  expectation  of  its  leaders;  the  principles 
and  opinions  of  these  men  are  in  my  view  so  conformable  to  those 
which  have  unhappily  prevailed  in  France,  so  dangerous,  so  false, 
and  so  utterly  inconsistent  with  any  practicable  and  stable  form  of 
government,  that  I  feel  it  to  be  a  duty  to  my  country  to  express  to 
3^our  grace  my  earnest  wishes  that  the  United  States  may  be  excepted 
from  the  coimtries  to  which  the  Irish  state  prisoners  shall  be  per- 
mitted to  retire. 

"  I  certainly  do  not  think  they  will  be  a  desirable  acquisition  to 
any  nation;  but  in  none  would  they  be  likely  to  prove  more  mis- 
chievous than  in  mine,  where  from  the  sameness  of  language,  and 
similarity  of  laws  and  institutions  they  have  greater  opportunities 
of  propagating  their  principles  than  in  any  other  country. 

"  I  have  on  many  occasions  been  sensible  of  your  grace's  friend- 
sliip  for  my  country;  but  at  this  period  of  rational  alarm  when  all 
that  has  been  best  and  most  wisely  settled  by  our  common  ancestors 
is  attempted  to  be  torn  up,  and  subjected  to  new  speculations  and 
experiments,  your  grace  can  afford  us  no  stronger  or  more  valuable 
token  of  your  regards  than  by  an  interference  with  His  Majesty  that 
shall  prevent  any  of  the  Irish  state  prisoners  (who  appear  to  be  the 
converts  and  agents  of  the  new  school  of  philosophy  and  politicks) 
from  seeking  an  asylum  in  America. 

"  With  the  most  perfect  consideration,  I  have  the  honor  to  be,  my 
lord,  your  grace's  ob  &  huml  st,  ,,  ^^^^^  ^^^^ 

"  Dt'KE  OF  P0RTI.AND,  &C.,  &C.,  &C." 

Enclosure  with  Mr.  King*8  despatch  from  London,  No.  3,  Oct.  6,  1798,  7 
MS.  Desp.  from  England. 
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Duke  of  Portland  to  Mr,  King. 
''  Private. 

"  London,  Saturday,  22d  Sepr.,  1798. 

"  Dear  Sir  :  I  sincerely  beg  your  pardon  for  having  so  long  delayed 
to  return  an  answer  to  the  letter  you  did  me  the  honor  of  writing  to 
me  on  the  13  inst.  on  the  subject  of  the  countries  to  which  the  Irish 
state  prisoners  shall  be  permitted  to  retire. 

'^  It  is  unnecessary  that  I  should  trouble  you  with  a  detail  of  the 
difficulties  and  objections  which  will  embarrass  the  choice  of  a  proper 
residence  for  them,  and  much  more  so  I  trust  that  I  should  assure 
you  of  my  entire  concurrence  in  the  opinion  and  wishes  which  the 
consideration  of  the  subject  has  led  you  to  express.  I  can  assure  you 
with  the  most  perfect  confidence  that  the  King  will  never  permit  any 
of  the  persons  in  question  to  set  his  foot  in  the  Territory  of  any  State 
in  amity  with  his  Majesty  by  whom  there  is  any  reason  to  suppose 
that  such  a  visitor  would  be  objected  to. 

"  I  can  not  but  be  flattered  by  the  manner  in  which  you  express 
your  sense  of  my  conduct,  though  you  really  do  me  more  than  justice, 
and  I  will  therefore  take  the  liberty  to  add  from  myself  that  from  the 
knowledge  my  particular  situation  has  furnished  me  with  of  the 
sentiments  and  the  declarations  of  these  prisoners  even  since  their 
confession,  the  country  of  the  United  States  is  the  last  in  the  world 
which  I  should  wish  to  see  become  their  residence. 

"  Believe  me,  sir,  with  very  sincere  regard  &  esteem,  your  faithful 
most  ob.  humble  servt., 

"  Portland. 

"  Rurus  King,  Esq.,  etc,  etc." 

Enclosure  with  Mr.  King's  despatch  No.  3,  Oct  6,  1708,  7  MS.  Desp.  from 
England. 

Mr,  King  to  the  Duke  of  Portland, 

"  Private. 

"  Great  Cumberland  Place,  Octo\  17, 1798, 

"My  Lord:  I  am  concerned  to  trouble  your  grace  again  on  the 
subject  of  the  exile  of  the  Irish  state  prisoners,  especially  after  the 
friendly  assurances  that  your  grace  has  had  the  goodness  to  give  me, 
and  which  have  induced  me  to  believe  that  they  w'd  not  be  permitted 
to  go  to  America.  But  the  late  accounts  from  Ireland  which,  I  hope 
inaccurately,  state  that  preparations  are  making  to  send  them  to  the 
United  States,  give  me  much  anxiety  lest  I  have  omitted  any  further 
step  that  might  have  been  expected  or  proper  in  order  to  prevent  it. 
It  is  true  that  the  President  of  the  United  States  has  power  to  deny, 
and  in  my  opinion  will  refuse  them  a  residence  among  us,  provided 
he  is  apprized  of  their  names  and  delinquency ;  but  of  these  he  may 
be  ignorant,  especially  as  I  have  expressed  to  him  my  expectation 
that  they  would  not  be  permitted  to  go  to  America.    If  His  Majesty's 
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Government  is  still  free  to  decide,  I  must  repeat  my  earnest  hope 
that  these  delinquents  may  not  be  permitted  to  proceed  to  the  United 
States — ^if  the  permission  of  Government  has  already  been  given,  I 
take  the  liberty  to  ask  of  your  grace  a  list  of  the  names,  and  a 
description  of  the  persons  of  those  of  the  state  prisoners  who  are  to 
be  sent  into  my  country,  in  order  that  I  may  if  possible  in  season 
apprize  my  Government  of  the  measure. 

"  It  is  quite  possible  and  I  still  hope,  that  these  publications  are 
altogether  erroneous;  in  this  case  I  might  beg  your  grace's  pardon 
for  having  thus  unnecessarily  troubled  you  on  a  subject  that  through 
3'our  obliging  interference  has  been  already  satisfactorily  decided. 

"  With  the  most  perfect  esteem  and  respect,  I  have  the  honor  to  be, 
"  Your  grace's  mo.  obt.  &  very  humble  servt., 

"  RuFus  King. 

"  His  Grace 

"  The  Duke  or  Portland,  &c.,  &c.,  &c." 

Duke  of  Portland  to  Lord  Comwallis. 

Whitehall,  J7  October,  1798. 
"My  Lord:     . 

"  The  systematick  attempts  which  have  been  constantly  making  by 
the  French  Gov't  to  overturn  the  present  Constitution  of  the  United 
States  have  naturally  rendered  the  American  minister  particularly 
attentive  to  every  circumstance  which  bears  the  appearance  of  con- 
tributing in  any  degree  to  the  accomplishment  of  that  design.  In  the 
publication,  therefore,  of  the  terms  upon  which  the  lives  of  the  Irish 
traitors  were  spared,  he  thought  he  saw  that  his  country  was  threat- 
ened by  a  prospect  of  the  introduction  not  only  of  principles  of  that 
dangerous  tendency,  but  of  missionaries  of  the  most  alarming  de- 
scription, and  these  apprehensions  being  confirmed  and  increased  by 
newspaper  reports  and  extracts  of  private  correspondence,  he  wrote 
me  the  letter  of  which  I  enclose  your  excellency  a  copy,  to  which  I 
returned  the  answer  which  you  will  also  find  enclosed,  by  which  your 
excellency  will  see  what  has  passed  between  him  and  me  upon  this 
subject.  But  that  your  excellency  may  have  no  doubts  of  the  senti- 
ments of  the  King's  confidential  servants  upon  the  question  generally 
of  the  right  which  one  state  possesses  to  transport  its  subjects  into  the 
territories  of  another,  I  am  to  inform  you  that  we  are  clearly  of  opin- 
ion that  no  such  right  exists  according  to  the  law  of  nations,  and 
consequent^  that  His  Majesty  has  not  the  power  to  banish  any  one  of 
his  subjects  to  the  dominions  of  any  other  state,  or  to  authorize  him 
to  settle  or  to  land  them  there  without  the  consent  of  that  state  hav- 
ing been  first  specifically  obtained.  It  is  unnecessary,  therefore,  for 
me  to  enter  into  the  policy  of  the  measure.     But  I  might  not  abstain 
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from  adding  that  if  the  question  of  right  was  uncontrovertibly  estab- 
lished to  be  the  reverse  of  what  I  have  stated  it  to  be,  considering  the 
actual  circumstances  of  the  United  States  and  their  relative  situation 
to  this  country  and  France,  His  Majesty  would  not  permit  any  step 
to  be  taken  which  could  give  the  United  States  any  sort  of  umbrage 
or  offence,  and  this  step  less,  if  possible,  than  any  other,  from  the 
effects  it  might  be  capable  of  producing  on  that  Government,  and  the 
injury  which  might  result  from  it  to  the  general  happiness  of  man- 
kind. The  paragraphs  which  I  have  seen  within  these  two  or  three 
last  days,  purporting  the  immediate  departure  of  your  state  pris- 
oners for  America,  have  made  me  feel  it  necessary  for  me  to  write  thus 
fully  to  your  excellency  upon  this  subject,  and  to  acquaint  you  that  it 
is  His  Majesty's  commands  that  not  one  of  the  traitors  whose  lives 
have  been  spared  upon  condition  of  being  banished  from  Ireland  & 
passing  the  remainder  of  their  days  in  the  dominions  of  some  state 
in  amity  with  His  Majesty,  shall  be  suffered  upon  any  account  what- 
ever to  go  to  or  reside  within  the  territories  of  the  United  States  until 
His  Majesty's  express  permission  for  that  purpose  shall  have  been 
signified  to  your  excellency  by  one  of  His  Majesty's  principal  secre- 
taries of  state. 

"  I  have  the  honor  to  be,  Ac,  &c.,  Portland. 

"  His  Excellency, 

"  The  Lord  Lieutenant  of  Ireland, 
"  Ac,  Ac,  Ac." 

Enclosures  with  Mr.  King*8  despatch  No.  6,  Oct,  19, 1798, 7  MS.  Desp.  from 
England. 

"  Your  timely  interference  to  prevent  the  emigration  of  the  Irish 
Iraitors  to  this  countiy  is  extremely  acceptable  to  the  President;  but 
if  removed  to  any  other  country  many  of  them  will  probably  find 
their  way  hither;  and  therefore  not  only  a  list  of  their  names,  but 
dascriptions  of  their  persons  and  their  ages,  would  be  very  useful  to 
us,  if  attainable." 

Mr.  Pickering,  Sec.  of  State,  to  Mr.  King,  Feb.  5,  1799,  MS.  Inst.  U.  States 
Ministers,  V.  61. 

The  Government  of  the  United  States  "  is  not  willing  and  will  not 
consent  to  receive  the  pauper  class  of  any  community  who  may  be  sent 
or  are  assisted  in  their  emigration  at  the  expense  of  government 
or  of  municipal  authorities." 

Mr.  Fish,  Sec.  of  State,  to  Mr.  Moulding,  Dec.  20,  1872,  97  MS.  Dom. 
Let  87. 

"  While,  under  the  Constitution  and  the  laws,  this  country  is  open 
to  the  honest  and  industrious  immigrant,  it  has  no  room  outside  of  its 
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prisons  or  almshouses  for  deprave<J  and  incorrigible  criminals  or  hope- 
lessly dependent  paupers,  who  may  have  become  a  pest  or  a  burden,  or 
both,  to  their  own  country;  and  the  sending  of  such  persons  to  our 
$<hores  by  the  public  authorities  of  Switzerland,  either  local  or 
supreme,  can  not  be  looked  upon  otherwise  by  this  Government  than  as 
a  violation  of  our  national  hospitality  and  a  disregard  of  the  spirit  of 
comity  and  good  neighborhood,  which  it  is  so  desirable  to  foster  and 
cherish  between  two  nations  bound  so  closely  by  the  ties  of  long  and 
unbroken  friendship  and  kindred  institutions,  as  are  the  United 
States  and  the  Swiss  Republic." 

Mr.  Blaine,  Sec.  of  State,  to  Mr.  Cramer,  Dec.  3,  1881,  MS.  Inst  Swltz.  11. 
124. 

"The  policy  of  assisted  emigration  is  likely  to  send  to  us  many 
who,  lacking  the  qualities  to  ^cure  a  passage  to  America  for  them- 
selves, and  depending  upon  Government  aid  for  this,  presumably  do 
not  possess  the  qualities  to  successfully  cope  with  the  adverse  cir- 
cumstances which  must  necessarily  attend  their  first  efforts  in  a 
strange  country,  and  it  is  in  this  natural  tendency  of  such  a  policy 
that  we  find  a  legitimate  reason  for  objection  to  its  enforcement  by 
Great  Britain.  Honest,  industrious,  and  frugal  immigrants  will 
always  be  gladly  received  here,  but  this  Government  can  not  look 
without  deep  concern  upon  any  action  by  a  foreign  Government 
which  tends  to  unloading  its  paupers,  its  '  ne'er-do-wells,'  its  aged 
and  infirm,  its  cripples  and  weak-minded  upon  us,  that  we  may 
afford  that  support  through  taxation  which  their  native  country  owes 
them. 

"  It  is  quite  evident  how  the  assisted  emigration  of  such  thriftless 
and  dependent  classes  may  at  once  relieve  the  burdens  of  the  home 
community  and  entail  corresponding  burdens  on  a  foreign  commu- 
nity to  an  extent  to  justify  international  remonstrance.  Tt  is 
equally  clear  that  the  expedient  of  assisting  emigration  by  Govern- 
ment aid  is  one  only  to  be  resorted  to  under  circumstances  which  shall 
produce  the  greatest  good  to  all  alike,  analogous,  for  instance,  to  an 
enlightened  scheme  of  colonization.  The  object  in  view  should 
rationally  be  not  mere  deportation  of  unproductive  elements,  but  to 
offer  to  those  whose  home  productiveness  is  impeded  the  advantages 
of  a  fresh  start  in  life  under  more  auspicious  surroundings,  such  as 
the  Great  West  supplies,  whether  in  Canada  or  the  United  States. 
To  such  emigration  as  comes  to  its  shoi-es,  willing,  and,  within  proper 
limits,  able  to  join  in  the  general  work  of  production  and  self- 
sustenance,  neither  a  fruitful  dependency  of  the  home  state  nor  a 
friendly  foreign  state  can  rightly  object." 

Mr.  J.  Davis,  Acting  Sec.  of  State,  to  Mr.  LoweH,  May  25,  1883,  For.  Rel. 
1888,  422.  42:?. 
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"  Question  has  arisen  touching  the  deportation  to  the  United 
States  from  the  British  Islands,  by  governmental  or  municipal  aid, 
of  persons  unable  there  to  gain  a  livitig  and  equally  a  burden  on  the 
community  here.  Such  of  these  persons  as  fall  under  the  pauper 
class,  as  defined  by  law,  have  been  sent  back  in  accordance  with  the 
provisions  of  our  statutes.  Her  Majesty's  Government  has  insisted 
that  precautions  have  been  taken  before  shipment  to  prevent  these 
objectionable  visitors  from  coming  hither  without  guarantee  of  sup- 
port by  their  relatives  in  this  country.  The  action  of  the  British 
authorities  in  applying  measures  for  relief  has,  however,  in  so 
many  cases  proved  ineffectual,  and  especially  so  in  certain  recent 
instances  of  needy  emigrants  reaching  our  territory  through  Canada, 
that  a  revision  of  our  legislation  upon  this  subject  may  be  deemed 
advisable." 

President  Arthur,  annual  messaRe,  Dec.  4,  1883,  For.  Rel.  1883,  iv.  See 
also  President  Arthur,  annual  message,  Dec.  6,  1881,  For.  Rel.  1881,  v. 

November  22,  1884,  a  Swiss  newspaper  published  a  statement  that 
the  authorities  of  the  canton  of  Zug  had  granted  the  petition  for 
pardon  of  one  Binzegger,  who  was  sentenced  in  18G7  to  life  impris- 
onment for  incendiarism,  on  condition  of  his  promised  emigration  to 
America.  The  American  legation  at  Berne  asked  the  federal  council 
to  call  the  attention  of  the  cantonal  authorities  to  the  laws  of  the 
United  States  which  prohibited  the  landing  of  such  persons.  The 
action  of  the  legation  was  approved  by  Mr.  Frelinghuysen,  with  the 
statement  that  it  was  presumed  that  the  federal  council  would  pre- 
vent the  consummation  of  the  design  to  land  a  criminal  in  the 
United  States,  "  as  a  violation  of  the  comity  which  should  obtain 
between  the  two  Governments."  The  federal  council,  in  reply  to  the 
legation,  stated  that  Binzegger  had  been  pardoned  by  the  cantonal 
authorities  on  the  ground  of  his  good  conduct  during  imprisonment ; 
that  he  had  been  pardoned  without  any  restrictive  condition,  and  that 
he  had  manifested  no  intention  of  emigrating  to  the  United  States, 
but  intended  to  go  to  Buenos  Ayres. 

Mr.  Cramer,  min.  to  Switzerland,  to  Mr.  Frelinghuysen,  Sec.  of  State, 
Nov.  26,  1884;  Mr.  Frelinghuysen  to  Mr.  Cramer,  Dee.  11,  1884; 
Mr.  Cramer  to- Mr.  Frelinghuysen,  Dec.  18,  1884:  For.  Rel.  1885, 
792,  793. 

The  federal  council,  in  its  reply  to  Mr.  Cramer,  December  15,  1884.  said 
that  the  federal  authorities  had  done  all  in  their  power  to  prevent 
the  emigration  of  i)er8ons  to  countries  where  they  were  not  iier- 
mitted  to  land,  by  introducing  into  the  law  of  December  24,  1880. 
concerning  the  operations  of  emigration  agents,  a  provision  pro- 
hibiting such  agents  from  expediting  the  emigration  of  such  persons 
as  the  laws  of  the  country  of  their  prospective  destination  excludetl. 
(For.  Rel.  18a5,  794.) 

See  the  circular  of  the  Department  of  State  of  Dec.  27,  1884,  in  regard 
to  the  Immigration  laws. 
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.  *"*"  The  shipping  of  known  paupers  or  criminals  to  the  United 
StatevS  is  regarded  as  a  violation  of  the  comity  which  ought  to  charac- 
terize the  intercourse  of  nations,  and  should  be  prevented  by  every 
proper  measure." 

Printed  Personal  Instructions  to  Diplomatic  Agents,  1885,  |  180. 

April  25,  1887,  the  British  minister  at  Washington  inquired 
whether  under  the  existing  law  "  Irish  emigrants  sent  out  at  the 
public  cost,"  and  who  had  '*  friends  in  the  United  States  able  to 
help  and  support  them,"  would  be  allowed  to  land. 

May  7,  1887,  Mr.  Bayard,  then  Secretary  of  State,  quoting  the 
provisions  of  sec.  2  of  the  act  of  August  3,  1882,  which  required 
the  exclusion  of  ^'  any  person  unable  to  take  care  of  himself  or  her- 
self without  becoming  a  public  charge,"  said  it  was  impossible  to 
give  any  general  assurance  that  persons  belonging  to  a  particular 
class  would  not  be  obnoxious  to  the  provisions  of  the  law.  Besides, 
said  Mr.  Bavard,  the  United  States  could  not  fail  to  look  with  dis- 
favor  and  concern  upon  the  sending  to  this  country  by  foreign  gov- 
ernmental agencies  and  at  the  i)ublic  cost  of  persons  not  only  unlikely 
to  develop  qualities  of  thrift  and  self-support,  but  sent  to  the  United 
States  l)ecause  it  was  assumed  that  thev  had  "  friends  "  there  able 
to  "help "and  suj^port "  them.  While  the  mere  fact  of  poverty  had 
never  been  regarded  as  an  objection  to  an  iuunigrant,  yet  persons, 
whose  only  escape  from  immediately  becoming  and  remaining  a 
charge  upon  the  community  was  the  expected  but  entirely  contingent 
voluntarily  help  and  support  of  friends,  were  not  a  desirable  acqui- 
sition to  the  population,  *'  and  their  exportation  hither,"  added  Mr. 
Bayard,  "by  a  foreign  government  in  order  to  get  rid  of  the  burden 
of  their  sujiport  could  scarcely  be  regarded  as  a  friendly  act,  or  in 
harmony  with  existing  laws." 

May  17,  1887,  the  British  minister  intimated  that  the  intending 
emigrants  were  "  not  paupers,  but  crofters,  whose  j^assages  are  only 
partly  paid  from  public  funds." 

May  20,  1887,  Mr.  Bayard  replied :  "  For  the  reasons  stated  in 
my  note  of  the  7th  instant,  the  Department  is  unable. to  give  any 
assurances  that  any  particular  class  of  immigrants  will  be  per- 
mitted to  land.  The  provisions  of  the  law  look  to  the  actual  condi- 
tion of  each  person,  and  are  impartial  in  their  operation." 

Sir  L.  West,  British  min.,  to  Mr.  Bayard,  Sec.  of  State,  April  25,  1887; 
Senate,  Feb.  27,  1888,  167  MS.  Dom.  Let.  3(X>,  saying  that  tlie  Dopart- 
May  17,  1887;  Mr.  Bayard  to  Sir  L.  West,  May  20,  1887:  For.  Rel. 
1887,  520,  539. 
See,  in  this  relation,  Mr.  Bayard,  Sec.  of  State,  to  Mr.  Mitchell.  U.  S. 
Senate.  Feb.  27.  1888.  107  MS.  Dora.  Let.  30«,  saying  that  the  Depart- 
ment of  State  was  unable  to  reciuest  from  the  German  Government 
an  assurance  that  one  of  its  former  subjects,  from  the  island  of 
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P5hr,  would  not,  If  returned,  be  expelled.  Mr.  Bayard  said :  "  Dur- 
ing the  past  year  numerous  applications  liave  been  made  by  foreign 
governments  to  tlie  Department  to  obtain  an  assurance  that  certain 
of  their  subjects  would  be  permitted  to  enter  the  United  States  and 
reside  here,  it  being  feared  that  they  might  be  expelled  on  the  ground 
that  their  immigration  was  contrary  to  the  laws  of  the  United  States 
In  relation  to  contract  laborers  and  paupers.  In  every  case  the  Depart- 
ment has  refused  to  give  any  assurance  on  the  subject" 

In  June,  1887,  the  legation  of  the  United  States  in  Paris  was 
instructed  to  call  the  attention  of  the  French  Government  to  a  report 
of  an  attempt  on  the  part  of  the  agents  of  France  in  New  Caledonia, 
or  possibly  in  Tahiti,  to  import  persons  of  the  criminal  classes  into 
the  United  States.  The  Department  of  State  observed  that  such  a 
movement  "  could  not  but  cause  grave  concern,  and,  if  executed 
by  French  governmental  authority,"  would  be  "  regarded  as  a  dis- 
tinctly unfriendly  act,  against  which  unequivocal  remonstrance 
would  be  necessary."  The  Department  added,  however,  an  expres- 
sion of  confidence  that  such  a  step  would  not  have  the  sanction  of 
the  French  Government.  The  French  Government  replied  that  the 
report  concerning  the  action  of  the  colonial  authorities  was  erro- 
neous, but  added  that,  in  order  to  afford  entire  assurance  on  the  sub- 
ject the  minister  of  the  marine  and  the  colonies  had  "  written  to 
the  governors  of  New  Caledonia  and  Guiana  to  request  them  to 
suppress,  until  further  orders,  all  authorizations  for  departure  of 
liberated  convicts  having  the  United  States  for  destination.' 

Mr.  Bayard,  Sec.  of  State,  to  Mr.  McLane,  min.  to  France,  June  14,  1887 ; 

Mr.  Flourens,  mIn.  of  for.  aff.,  to  Mr.  McLane,  Aug.  2(i,  18P7;  For. 

Rel.  1887,  302,  350. 
See,  in  relation  to  this  subject,  S.  Ex.  Doc.  62,  46  Cong.  3  sess. 

In  1891  the  United  States  protested  against  the  assisted  emigra- 
tion from  Austria  of  one  Nikolaus  Bader,  who  was  acquitted  of  crime 
on  the  ground  of  insanity  and  afterwards  released  as  cured,  and 
assisted  with  communal  funds  to  go  at  his  own  desire  to  the  United 
States.  He  was  sent  back,  and  with  the  protest  the  incident  t%h 
treateti  as  ended. 

For.  Rel.  1891,"  17-19,  20.  29-30. 

Count  Welsersheinib,  lmi)eria1-royal  minister  of  foreign  affairs,  in  a 
note  to  Mr.  Grant,  Sept  5,  1891,  said :  **  Every  state  has  nt  its  com- 
mand sufficient  power  to  exclude  individuals  whose  stay  within  its 
limits,  for  some  reason  or  other,  appears  not  to  be  desirable." 
(Id.  30.) 

Representations  were  also  made  to  Germany,  id.  509. 

January  5,  1892,  the  British  minister  at  Washington  asked  for  the 
suspension  of  an  order  made  at  New  York  for  the  deportation  of  John 
Gibbons  and  family  as  assisted  emigrants.     He  represented  that  Gib- 
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bons  was  an  army  pensioner ;  that  his  pension  had  been  oornmuted  to 
the  amount  of  more  than  £200,  which  was  in  charge  of  the  British  con- 
sul-general at  New  York ;  and  that  his  passage  money,  though  advanced 
by  the  war  office,  was  paid  out  of  funds  due  him."  The  order  was  sus- 
pended pending  an  investigation.  It  was  further  represented  that  Gib- 
bons was  an  able-bodied  man,  with  a  healthy  wife  and  five  healthy  chil- 
dren ;  that  the  eldest  girl,  who  had  been  allowed  to  land,  had  already 
procured  a  situation ;  that  Gibbons's  brother,  who  lived  in  Jersey  City, 
could  obtain  employment  for  him  at  once;  and  that  the  wife  was  a 
woman  quite  capable  of  taking  care  of  her  family  and  herself.  It  was 
finally  decided  to  allow  Gibbons  and  the  members  of  his  family  de- 
tained with  him  to  land ;  but  it  was  at  the  same  time  stated  that  what- 
ever might  be  the  merits  of  this  particular  case,  it  was  not  to  be  con- 
sidered as  a  precedent,  since  the  general  practice  of  allowing  persons 
of  his  class  to  land  would  violate  the  immigration  laws.  In  this  rela- 
tion it  was  stated  that  it  was  understood  to  be  the  practice  of  the 
British  war  office,  particularly  in  the  case  of  invalid  or  disabled  pen- 
sioners, to  commute  their  pensions  and  pay  them  a  lump  sum  on  con- 
dition that  they  emigrate  to  another  country,  the  commutation  being 
sent  to  a  British  consul  in  the  countrv  of  intended  future  residence 
and  paid  to  the  commuter  after  his  landing  there,  when  it  was 
apparently  certain  that  he  would  not  be  a  further  burden  upon  the 
British  revenues.^  The  British  war  office  in  reply  stated  that  it  did 
riot  desire  to  allow  men  unfit  to  earn  their  own  living  to  emigrate  to 
foreign  countries;  that  the  commissioners  of  Chelsea  Hospital  re- 
quired (1)  that  the  man  be  found  medically  sound,  (2)  that  he  have 
letters  from  friends  promising  employment  or  a  home,  (3)  that  he 
emigrate  with  his  family;  and  that  the  commissioners  were  so  far 
from  encouraging  commutations  that  nine  out  of  ten  applications  were 
refused  because  they  did  not  fulfill  those  conditions.^  The  Treasury 
Department  replied  that  no  discrimination  would  be  made  against 
commuted  pensioners  as  such ;  that  the  law  would  be  applied  to  them 
only  when  they  came  within  the  excluded  classes,  and  that  such  a  pen- 
sioner would  not  he.  permitted  to  land  if  it  appeared  "  that  the  amount 
of  money  resulting  from  such  commutation  of  pension  is  not  sufficient 
to  preserve  the  immigrant  from  becoming  a  public  charge  for  any 
considerable  length  of  time,  if  he  is  otherwise  unable  or  unwilling  to 

oSir  J.  Pauncefote,  British  minister,  to  Mr.  Blaine,  See.  of  State,  Jan.  5,  1892, 
For.  Rel.  1892,  200.     See,  also,  pages  207-268. 

»Mr.  Blaine,  See.  of  State,  to  Sir  J.  Pauncefote,  British  minister,  Jan.  22, 
1892,  For.  Rel.  1892,  2(59,  enclosing  a  letter  of  the  Acting  Sec^retary  of  the 
Treasury  and  a  reiwrt  of  the  Superintendent  of  Immigration  at  New  York  City. 

p  Sir  J.  Pauncefote,  British  minister,  to  Mr.  Blaine,  Sec.  of  State,  March  8, 
1892,  For.  Rel.  1892,  272. 
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earn  a  livelihood,"  or  if  he  came  within  any  of  the  other  excluded 
classes.*" 

"  The  United  States  welcomes  now,  as  it  has  welcomed  from  the 
foundation  of  its  Government,  the  voluntary  immigration  of  all  aliens 
coming  hither  under  conditions  fitting  them  to  become  merged  in  the 
body  politic  of  this  land.  Our  laws  provide  the  means  for  them  to 
become  incorporated  indistinguishably  in  the  mass  of  citizens,  and 
prescribe  their  absolute  equality  with  the  native  born,  guaranteeing 
to  them  equal  civil  rights  at  home  and  equal  protection  abroad.  The 
conditions  are  few,  looking  to  their  coming  as  free  agents,  so  circum- 
stanced physically  and  morally  as  to  supply  the  healthful  and  intelli- 
gent material  of  free  citizenhood.  The  pauper,  the  criminal,  the 
contagiously  or  incurably  diseased  are  excluded  from  the  benefits  of 
immigration  only  when  they  are  likely  to  become  a  source  of  danger 
or  a  burden  upon  the  community.  The  voluntary  character  of  their 
coming  is  essential;  hence  we  shut  out  all  immigration  assisted  or 
constrained  by  foreign  agencies." 

Mr.  Hay.  Sec.  of  State,  to  Mr.  Wllsoii,  min.  to  Roumanti^.  July  17,  1902, 
For.  Rel.  1JM)2,  PIO,  912. 

2.    POWKR   TO    ReOULATR   IMMIGRATION. 

§561. 

The  power  to  regulate  immigration  is  an  incident  of  the  sovereign 
right  to  expel  or  exclude  objectionable  aliens.  The  exercise  of  the 
power  in  a  particular  country  is  governed  by  the  constitution  and 
laws.  In  the  United  States  it  belongs  to  the  National  Government, 
as  part  of  its  power  to  regulate  commerce. 

"  The  statute  of  2d  of  August,  1882,  prohibiting  the  immigration 
of  a  '  lunatic,  idiot,  or  any  person  unable  to  take  care  of  himself  or 
herself  without  Incoming  a  public  charge,'  applies  by  its  terms  only 
to  persons  who  are  not  citizens  of  the  United  States." 

Mr.  Porter,  Act.  Seo.  of  State,  to  Mr.  Winchester,  min.  to  Switz.,  No.  4» 
July  11,  1885,  For.  Rel.  1885.  807. 

The  question  whether  a  person  held  for  deportation  as  an  alien 
immigrant  is  in  reality  an  alien  is  open  to  inquiry  in  the  courts,  on  an 
allegation  of  citizenship  of  the  United  States. 

Gee  Fook  Sin^  r.  I'nite<l  States,  49  Fed.  Rep.  146,  7  U.  S.  App.  27,  1  i\ 
C.  A.  211;  In  re  Panzara.  51  Fed.  Rep.  275:  In  re  Moses,  K\  Veil. 
Rep.  905. 


«  Mr.  Blaine.  Seo.  of  State,  to  Sir  .1.  Paunoefote,  British  minister.  May  2,  18JC 
For.  Rel.  1892,  270. 
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The  plenary  power  of  the  legislative  branch  of  the  government  to 
provide  for  the  exclusion  of  aliens  applies  to  those  who  have  acquired 
a  domicil  in  the  United  States,  as  well  as  to  those  who  have  not ;  and 
an  alien,  who  is  otherwise  liable  to  exclusion  under  the  immigration 
laws,  may  be  deported,  although  he  has  acquired  such  a  domicil. 

Foiig  Yue  Ting  v.  United  States,  149  IT.  S.  698,  13  Supreme  Ct.  1016. 
See  In  re  Ota,  96  Fed.  Rep.  487. 

Where  a  naturalized  citizen  of  the  United  States  married  his  niece 
in  Russia,  and  had  by  her  a  child,  it  was  held  that  as  the  marriage, 
though  valid  in  Russia,  could  not,  by  reason  of  its  incestuous  char- 
acter, be  recognized  in  the  United  States,  the  woman  and  her  child 
were  liable  to  be  deported  as  aliens  likely  to  become  public  charges. 

United  States  i\  Rodgers  (1901),  109  Fed.  Rep.  886. 

An  alien  woman,  who,  pending  proceedings  for  her  deportation 
from  the  United  States  under  the  immigration  laws,  marries  a  citi- 
zen of  the  United  States,  at  once  takes  the  status  of  her  husband,  and 
is  entitled  to  be  discharged  on  a  writ  of  habeas  corpus. 

Hopkins  v.  Fachant  (1904),  130  Fed.  Rep.  839. 

Although  by  the  provisions  of  the  acts  of  April  12,  19(X),  and  July 
1,  1902,  the  people  of  the  island  of  Porto  Rico  and  of  the  Philippine 
Islands  are  declared  to  be  citizens  of  those  islands,  respectively,  "  and 
as  such  entitled  to  the  protection  of  the  United  States,"  the  citizens 
and  residents  of  those  islands  are  admitted  to  the  United  States  on 
the  same  conditions  as  "  people  from  countries  over  which  the  United 
States  claims  no  right  of  sovereignty  whatever,"  and  arc  therefore 
subject  to  the  laws  regulating  immigration,  including  those  which 
prescribe  the  payment  of  the  head  tax,  and,  so  far  as  applicable^  to 
ihe  laws  relating  to  the  exclusion  of  persons  of  tlie  Chinese  race. 

Treasury  Dept.  Clrcl.,  No.  97.  Aii^.  2,  1902,  signed  by  the  Comr.-Gen.  of 
Imniigr.,  and  approve<l  by  tlie  Sec*,  of  the  Treas. 

It  was  subsequently  held,  however,  by  the  Supreme  Court  that  the 
immigration  act  of  March  3,  1891,  26  Stat.  1084,  relates  to  persons 
owing  allegiance  to  a  foreign  government,  and  does  not  embraa*  citi- 
zens of  Porto  Rico,  who,  since  the  annexation  of  the  island  to  the 
United  States,  are  not  "  aliens,"  and  are  not,  when  arriving  in  ports 
of  the  mainland  of  the  United  States,  to  be  treated  as  "  alien 
immigrants." 

Gonzales  r.  Williams  (1904),  192  U.  S.  1 ;    reversing  In  re  Gonzales,  118 
Fed.  Rep.  941. 

The  statute  of  New  York  of  May  31,  1881,  imposing  a  tax  on  every 
alien  passenger  who  shall  come  by  vessel  from  a  foreign  country  to 
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the  port  of  New  York,  and  holding  the  vessel  liable  for  the  tax,  is  a 
regulation  of  foreign  commerce,  and  void. 

Henderson  t\  Mayor  of  New  York,  92  U.  S.  259;    cited  and  affirmed  In 
People  V.  Gompagnie  G^n^rale  Transatlantique,  107  U.  S.  59. 

The  statute  is  not  relieved  from  this  constitutional  objection  by 
declaring  in  its  title  that  it  is  to  raise  money  for  the  execution  of  the 
inspection  laws  of  the  State,  which  authorize  passengers  to  be 
Inspected  in  order  to  determine  who  are  criminals,  paupers,  lunatics, 
orphans,  or  infirm  persons,  without  means  or  capacity  to  support 
themselves,  and  subject  to  become  a  public  charge,  as  such  facts  are 
Tiot  to  be  ascertained  by  inspection  alone. 

People  V.  Compagnie  G^n^^rale  Transatlantique,  107  U.  S.  59. 

A  statute  of  the  State  of  California  provided  that  the  commissioner 
of  immigration  should  satisfy  himself  whether  any  passenger  from  a 
foreign  port,  not  a  citizen  of  the  United  States,  belonged  to  certain 
enumerated  classes,  among  which  were  lunatics,  idiots,  and  lewd  or 
debauched  women,  and  that  no  such  person  should  be  permitted  to 
land  until  a  bond  should  be  given  against  any  expense  to  be  incurred 
for  relief  or  support.  The  master,  owner,  or  consignee  was  allowed  to 
commute  by  paying  such  sums  as  the  commissioner  might  think 
proper  to  exact.  It  was  decided  that  the  object  of  this  statute  being 
to  extort  money  from  a  large  class  of  passengers,  or  to  prevent  their 
immigration,  thus  invading  the  functions  of  Congress  in  regulating 
commerce,  it  was  in  conflict  with  the  Constitution,  and  therefore  void. 

Chy  Lung  v.  Freeman,  92  U.  S.  275. 

See,  also.  Mayor,  etc.,  of  the  City  of  New  York  v.  Commissioners  of  Immi- 
gration, 59  Hun.  C24,  13  N.  Y.  Supp.  751. 

"  I  received  yesterday  from  the  Secretary  of  the  Senate  the  fol- 
lowing resolution,  together  with  a  copy  of  the  bill  therein  referred  to : 

"In  the  Senate  of  the  United  States, 

"  January  6,  189S, 
**  Resolved,  That  the  Secretary  of  the  Senate  be  directed  to  transmit  to  the 
Secretary  of  State  a  copy  of  Senate  bill  numbered  thirty-five  hundred  and  thir- 
teen, now  pending  in  this  body,  entitled  'A  bill  for  the  suspension  of  Immigration 
for  one  year/  and  that  the  Secretary  of  State  i)e,  and  is  hereby,  directed  to 
inform  the  Senate  whether  the  provisions  of  the  said  bill  absolutely  suspending 
immigration  for  the  period  of  one  year  are  in  conflict  with  any  treaties  now 
existing  between  the  United  States  and  any  foreign  countries,  and,  if  so,  with 
what  countries,  and  any  further  information  which  he  may  deem  necessary  for 
the  information  of  the  Senate  during  the  consideration  of  said  bill. 

"  The  bill  as  reported  to  the  Senate,  with  amendments,  December 
22  last,  proposes  to  suspend  for  one  year,  from  March  1  next,  the 
admission  into  the  United  States  of  any  alien  immigrants  coming 
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for  settlement  or  permanent  residence  from  any  except  American 
countries.  I  had  previously  received  a  letter  dated  the  28th  ultimo 
from  the  Hon.  William  E.  Chandler,  chairman  of  the  Senate  Com- 
mittee on  Immigration,  requesting  similar  information,  in  which  it 
is  stated  that  the  proposed  law  '  is  to  be  passed,  if  at  all,  on  account 
of  the  imminent  danger  of  the  introduction  of  cholera  with  immi- 
grants from  Europe  during  the  coming  year.'  As  responsive  to  the 
Senate's  resolution,  I  have  the  honor  to  make  to  you  the  following 
report  in  order  that  it  may  be  transmitted  to  the  Senate: 

"  I  am  not  aware  of  any  treaty  which  specifically  purports  to  limit 
or  restrict  the  right  of  this  Government  to  control  immigration  into 
the  United  States.  The  only  one  which  makes  any  express  refer- 
ence to  immigration  is  that  with  China,  concluded  November  17, 
1880,  and  it  reserves  to  the  Government  of  the  United  States  the 
power  to  '  regulate,  limit,  or  suspend '  the  immigration  of  Chinese 
subjects.  There  are,  however,  two  classes  of  provisions  found  in 
many  of  our  treaties  which  deserve  consideration  in  this  regard. 

"(1)  Those  granting  expressly  to  the  citizens  or  subjects  of  an- 
other country  the  liberty  to  fre^juent,  come  to,  enter,  travel,  sojourn, 
or  reside  in  the  United  StatQ3. 

"  There  appear  to  be  thirty-two  treaties  containing  provisions  of 
this  class.  (See  Annex  No.  1.)  In  six  of  them  (see  Annex  No.  2) 
are  found  provisions  of  a  second  class,  viz: 

"(2)  Those  securing  generally  to  the  citizens  or  subjects  of  another 
country  the  same  privileges  of  residence  and  trade  as  to  the  citizens 
or  subjects  of  the  most  favored  nation. 

"  Treaty  provisions  granting  the  right  of  entry,  travel,  or  residence 
in  this  country  generally  contain  in  some  form  the  condition  of  sub- 
jection to  the  laws  of  the  land.  Such  a  condition,  if  not  expressed, 
is  necessarily  implied.  Several  of  these  treaties  expressly  or  by 
construction  join  the  right  of  visit  and  residence  to  that  of  trade, 
but  the  majority  give  liberty  of  entry  and  sojourn  without  necessary 
dependence  on  business  operations. 

"  It  is  doubtful  whether  any  of  these  treaty  provisions  guarantee- 
ing rights  of  travel,  residence,  etc.,  were  intended  or  can  be  con- 
strued to  be  restrictive  of  the  right  of  the  contracting  governments 
to  control  imn.xgration  into  their  respective  territories.  The  second 
section  of  the  proposed  bill  distinguishes  between  aliens  who  wish 
to  come  here  for  permanent  residence  and  those  '  coming  only  as 
visitors  or  for  a  temporary  sojourn  in  the  United  States.'  There 
is  a  wide  distinction  between  the  two.  The  immigrant  contemplates 
an  abandonment  of  his  former  country.  A  transient  visitor  or  tem- 
porary sojourner  intends  at  some  time  to  return  to  it.  These  treaty 
provisions  were  clearly  intended  to  secure  certain  reciprocal  privi- 
leges to  persons  of  the  latter  class  who  leave  their  country  animo 
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revertendi;  but  it  would  require  a  great  stretch  of  their  language  to 
interpret  them  as  obligations  to  receive  persons  of  the  former  class 
with  a  view  to  their  permanent  incorporation  into  the  society  of 
the  country.  Every  government  naturally  desires  to  secure  for  its 
citizens  or  subjects  who  intend  to  preserve  their  allegiance  and  their 
homes  as  full  rights  as  possible  of  travel  or  temporary  residence 
abroad;  but  there  is  no  reason  why  an  immigrant-receiving  country 
should  bind  itself  to  receive  immigration,  and  much  less  so  why  an 
immigrant-furnishing  country  should  desire  such  a  compact.  Even 
the  governments  of  those  countries  in  which  the  individual  right 
of  expatriation  is  fully  admitted  and  no  obstacles  are  put  in  the 
way  of  emigration  would  scarcely  be  solicitous  of  securing  a  con- 
ventional right  for  their  people  to  abandon  their  country  and  make 
permanent  homes  elsewhere.  On  the  contrary,  the  whole  course  of 
European  history  contemporaneous  with  the  making  of  these  treaties 
discloses  a  marked  tendency  to  discourage  emigration.  The  doc- 
trine of  the  individual  right  of  expatriation  was  generally  denied 
and  measures  restrictive  of  emigration  were  not  uncommon.  It 
may  be  regarded  as  improbable,  therefore,  that  these  treaty  pro- 
visions were  intended  to  have  any  applicability  to  the  subject  of 
immigration. 

"  But  I  do  not  think  that  even  a  provision  guaranteeing  the  recep- 
tion of  immigrants — and  much  less  a  provision  simply  guaranteeing 
rights  of  entry,  travel,  or  residence — could  be  held  to  prevent  thi^ 
Government  from  temporarily  suspending  immigration  for  the  pres- 
ervation of  public  health.  It  is  simply  the  exercise  of  the  police 
power  of  the  nation,  or,  as  it  is  called  by  the  publicists,  the  right  of 
self-preservation.     Phillimore  says: 

" '  The  right  of  self-preservation  is  the  first  law  of  nations,  as  it  is 
of  individuals.  A  society  which  is  not  in  a  condition  to  repel  aggres- 
sion from  without,  is  wAnting  in  its  principal  duty  to  the  uiemlxji^s 
of  which  it  is  composed,  and  to  the  chief  end  of  its  institution.  All 
means  which  do  not  affect  the  independence  of  other  nations  are 
lawful  to  this  end.  No  nation  has  a  right  to  prescribe  to  another 
what  these  means  shall  be,  or  to  require  any  account  of  her  conduct 
in  this  respect.'  (1  Phillimore's  International  Law,  2d  odition,  sec 
ccxi,  page  252.)  mj 

"And  Calvo  says  (translation) : 

" '  One  of  the  essential  rights  inherent  in  sovereignty  and  the  inde- 
pendence of  states  is  that  of  self-preservation.  This  right  is  the  first 
of  all  the  absolute  or  permanent  rights,  and  serves  as  a  fundamental 
basis  for  a  great  number  of  accessory,  secondary,  or  occasional  rights; 
it  constitutes,  it  may  be  said,  the  supreme  law  of  nations,  as  well  as 
the  most  imperative  duty  of  citizens,  and  a  community  which  neglects 
the  means  to  repel  aggressions  from  without,  fails  in  its  moral  o)jli- 
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gation  to  the  members  which  compose  it,  and  to  the  end  even  of  its 
institution.'     (1  Calvo,  4th  ed.,  sec.  208.) 

"  To  the  same  effect,  see  also  Wheaton's  Elements  of  International 
Law,  part  n.,  chap.  1,  sec.  2;  Halleck's  International  Law,  chap.  4, 
sec.  18;  Vattel's  Le  Droit,  book  1-,  chap.  24,  sec.  177;  Twiss,  Peace, 
sec.  90. 

"  Of  this  police  power  in  municipal  law  it  has  been  said  that  it — 
" '  is  so  clearly  essential  to  the  well-being  of  the  state,  that  the  legis- 
lature can  not,  by  any  act  or  contract  whatever,  divest  itself  of  the 
power,  nor  fetter  its  discretion  in  the  exercise  of  the  power.'     (Public 
Health  and  Safety,  by  Parker  and  Worthington,  sec.  9.) 

"And  even  the  prohibitions  of  the  Constitution  of  the  United  States 
and  the  powers  granted  by  it  are  subject  to  this  higher  power. 
(Stone  V8.  Mississippi,  101  U.  S.  814;  The  Passenger  Cases,  7  How. 
414.) 

"  The  national  pow^r  of  self-preservation  is  peculiarly  applicable 
to  the  exclusion  of  foreignei-s.  Said  Mr.  Justice  Gray  in  Nishimiira 
Ekiu  vs.  United  States  (142  U.  S.  659) : 

" '  It  is  an  accepted  maxim  of  international  law,  that  every  sover- 
eign nation  has  the  power,  as  inherent  in  sovereignty,  and  essential 
to  self-preservation,  to  forbid  the  entrance  of  foreigners  within  its 
dominions,  or  to  admit  them  only  in  such  cases  and  upon  such  con- 
ditions as  it  may  see  fit  to  prescribe.' 

"  In  1852,  Mr.  Everett,  then  Secretary  of  State,  said  that — 

" '  This  Government  could  never  give  up  the  right  of  excluding 
foreigners  whose  presence  they  might  deem  a  source  of  danger  to  the 
United  States.'  (Mr.  Everett,  Secretary  of  State,  to  Mr.  Mpnn, 
December  13,  1852;  2  Wharton's  Digest,  sec.  206.) 

"And  Mr.  Justice  Field,  in  delivering  the  opinion  of  the  court  in 
the  Chinese  Exclusion  Case  (130  U.  S.  601)),  stated  the  doctrine  thus: 

"  '  The  power  of  exclusion  of  foreigners  being  an  incident  of  sover- 
eignty belonging  to  the  Government  of  the  United  States,  as  a  part 
of  those  sovereign  powers  delegated  by  the  Constitution,  the  right 
to  its  exercise  at  any  time  when,  in  the  judgment  of  the  Government, 
the  interest  of  the  country  requires  it,  can  not  be  granted  away  or 
restrained  on  behalf  of  anyone.  The  powers  of  government  are  dele- 
gated in  trust  to  the  United  States,  and  are  incapable  of  transfer  to 
any  other  parties.  They  can  not  be  abandoned  or  surrendered. 
Nor  can  their  exercise  be  hampered,  when  needed  for  the  public  good, 
by  any  considerations  of  private  interest.  The  exercise  of  these  pub- 
lic trusts  is  not  the  subject  of  baiter  or  contract.' 

"  The  subjection  of  conventional  agreements  to  the  power  of  self- 
preservation  must  be  implied,  for  it  can  not  be  presumed  that  when 
governments  contract  with  each  other  they  will  fail  to  take  notice  of 
the  existence  of  so  inherent  a  right  of  sovereignty  and  attempt  to 
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grant  away  that  which,  by  the  very  nature  of  things,  is  incapable  of 
being  granted. 

"  This  Government  has  for  some  time  freely  exercised  without 
question  the  right  to  regulate  and  restrict  immigration  by  excluding 
criminals,  paupers,  and  diseased  persons.  No  government,  so  far  as 
I  know,  has  contested  its  exercise  on  the  ground  that  the  treaty  right 
of  its  subjects  to  enter  the  United  States  for  travel,  sojourn,  or  busi- 
ness is. infringed  thereby.  In  the  Head-Money  Cases  (112  U.  S. 
597)  objection  was  made  by  counsel  to  the  validity  of  an  act  of  Con- 
gress regulating  immigration  on  the  ground  that  it  violated  '  provi- 
sions contained  in  numerous  treaties  of  our  Government  with  friendly 
nations.'    Mr.  Justice  Miller,  for  the  court,  said: 

"  *  We  are  hot  satisfied  that  this  act  of  Congress  violates  any  of 
these  treaties,  on  any  just  construction  of  them.  Although  laws 
similar  to  this  have  long  been  enforced  by  the  State  of  New  York  in 
the  great  metropolis  of  foreign  trade,  where  four-fifths  of  these  pas- 
sengers have  been  landed,  no  complaint  has  been  made  by  any  foreign 
nation  to  ours  of  the  violation  of  treaty  obligations  by  the  enforce- 
ment of  those  laws.' 

"  The  question  was  not  further  considered,  as  the  court  held  that 
it  was  immaterial  to  the  validity  of  the  statute.  To  temporarily  sus- 
pend all  immigration  for  a  reasonable  lengtli  of  time  as  a  precau- 
tionary measure  against  the  introduction  of  contagious  disease  which 
is  epidemic,  or  threatening  to  become  epidemic,  in  other  parts  of  the 
world,  is  simply  the  exercise  of  the  same  power. 

"  Whether  the  occasion  for  the  exercise  of  this  power  has  arisen 
and  the  extent  of  the  necessity  are  matters  which  this  Government,  in 
the  exercise  of  a  reasonable  discretion,  must  determine  for  itself. 
'  Each  nation,'  said  Mr.  Marcy, '  may  decide  for  itself  when  the  occa- 
sion arises  demanding  its  exercise.'  (Mr.  Marcy,  Secretary  of  State, 
to  Mr.  Fay,  March  22,  1856,  Inst,  to  Switzerland;  2  "Wliarton's 
Digest,  sec.  206.)  Other  nations,  however,  could  scarely  question  its 
existence  in  the  inmiinent  danger  of  the  introduction  of  cholera  into 
the  United  States  with  immigrants  during  the  coming  year. 

*'  The  only  pertinence  of  the  '  favored-nation '  clauses  included 
under  the  second  class,  hereinbefore  referred  to,  is  that  the  bill  puts 
no  restriction  upon  immigration  from  American  countries.  If  immi- 
gration from  those  countries  were  to  l)e  allowed  on  account  of  some 
treaty  obligation,  or  as  a  favor,  it  might  give  occasion  for  other 
countries  to  invoke  a  favored-nation  clause  in  their  treaty.  Such 
absence  of  restriction,  however,  with  reference  to  American  countries 
IS  not  in  fact  based  upon  either,  but  depends  simply  upon  the  fact 
that  the  threatened  danger  which  it  is  the  purpose  of  the  legislation 
to  avert  does  not  exist  in  this  hemisphere.  I  s(>e  no  opi)ortunity  for 
invoking   a    favored-nation   clause   unless   the   danger   in   question 
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equally  existed  in  American  countries,  and  the  inunigration  there- 
from in  magnitude  and  other  respects  should  make  the  case  exactly 
the  same  with  respect  to  both  American  and  European  countries,  so 
that  a  restriction  with  respect  to  one  and  not  the  other  would  have  in 
it  no  element  of  reasonable  discretion,  but  plainly  be  an  act  of 
discrimination. 

"  I  am  of  the  opinion,  therefore,  that  this  bill  or  any  similar  legis- 
lation which  this  Government  deems  it  wise  to  enact  in  a  reasonable 
way  for  its  own  protection  is  not  in  conflict  with  any  treaty  stipula- 
tions into  which  the  United  States  has  entered." 

Rejwrt  of  Mr.  Foster,  Sec.  of  State,  to  the  President,  Jan.  7,  1893,  S.  Ex. 
Doc.  25,  52  Cong.  2  sess. 

The  treaties  of  the  first  class,  referred  to  in  the  foregoing  report,  were: 
Argentine  Confederation,  July  27,  1853,  Art.  II. ;  Austria,  Aug.  27, 
1829,  Art.   I.;   Bolivia,  May  13,  1858,  Art.   III.;  Borneo,  June  23, 

1850.  Art.  II.;  Colombia,  Dec.  12,  1846,  Art.  III.;  Congo,  Jan.  24, 
1891.  Art.  I.;  Corea,  May  22,  1882,  Art  VI.;  Costa  Rica,  July  10, 

1851,  Art  II.;  Denmark,  April  26,  1826,  Art  II.;  Dominican  Re- 
public, Feb.  8,  1867,  Art  III.;  Ecuador.  June  13.  1839,  Art  III; 
Great  Britain,  July  3,  1815,  Art  I. ;  Greece.  Dec.  10/22,  ia37,  Art  I. ; 
Hawaiian  Islands,  Dec.  20,  1849,  Art  VIII.;  Hayti,  Nov.  3,  1864, 
Art  VI. ;  Honduras,  July  4,  1864,  Art  II. ;  Italy,  B'eb.  26,  1871,  Art. 
I.;  Liberia,  Oct  21,  1862,  Art  II.;  Mecklenburg-Schwerin,  Dec.  9, 
1847,  Art  X. ;  Nicaragua,  June  21,  1867,  Arts.  II.,  IX. ;  Oldenburg, 
March  10,  1847  (see  treaty  with  Prussia)  ;  Orange  Free  State,  Dec. 
22,  1871,  Art.  I.;  Paraguay,  Feb.  4,  1859,  Art  II.;  Peru,  Aug.  31, 
1887,  Art  II.;  Portugal,  Aug.  26.  1840,  Art  I.:  Prussia,  May  1, 
1828,  Art  I. ;  Russia,  Dec.  18,  1832,  Art  I. ;  Salvador,  Dec.  6,  1870, 
Arts.  III.,  XXIX.;  Serbia,  Oct  14,  18S1,  Art.  I.;  Sweden  and 
Norway,  July  4,  1827,  Art  I.;  Switzerland,  Nov.  25,  1850,  Art  I.; 
Tonga,  Oct  2,  1886,  Art  III. 

Treaties  of  the  second  class  were :  Borneo,  June  23.  1850,  Art.  II. ; 
Congo,  Jan.  24,  1891.  Art  I.;  Hawaiian  Islands,  Dec.  20,  1849,  Art 
VIII.;  Salvador,  Dec.  6,  1870,  Art.  XXIX.;  Serbia,  Oct.  14,  1881, 
Art  I. ;  Tonga,  Oct.  2,  1886,  Art  III. 

For  a  quotation  from  a  despatch  of  Mr.  Wheaton,  minister  to  Prussia, 
In  relation  to  the  negotiation  of  the  treaty  between  the  United  States 
and  Saxony  of  May  14,  1845,  by  the  first  article  of  which  the  droit 
de  detraction,  or  tax  on  emigration,  was  abolished,  see  Mr.  Uhl, 
Act.  Sec.  of  State,  to  Messrs.  Straley  et  al.,  April  21,  1894,  196  MS. 
Dom.  Let.  444.  In  the  despatch  quoted  by  Mr.  Uhl,  Mr.  Wheaton 
argued  that  the  advantage  gained  by  the  United  States  in  the  aboli- 
tion of  the  tax  in  question  was  more  than  an  equivalent  for  the  power 
given  of  taking  and  holding  lands  in  the  United  States  in  a  limited 
manner.  He  stated  that  the  tax  on  the  funds  of  emigrants  in 
Saxony  and  most  of  the  German  States  amounted  to  ten  i)er  cent 
on  the  capital,  and  that  its  abolition  was  to  that  extent  a  clear  gain 
in  the  capital  brought  to  the  United  States  by  the  rich  peasants 
and  others  who  sold  their  real  projierty  and  emigrated  in  great  num- 
l)ers. 
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The  treaty  between  the  United  States  and  Japan  of  Nov.  23,  1894, 
does  not  forbid  the  exclusion  from  the  United  States,  under  the  immi- 
gration laws,  of  a  Japanese  pauper  likely  to  become  a  public  charge. 
The  Japanese  Immigrant  Case,  180  U.  S.  86. 

"  We  are  peculiarly  subject  in  our  great  ports  to  the  spread  of  in- 
fectious diseases  by  reason  of  the  fact  that  unrestricted  immigration 
brings  to  us  out  of  European  cities,  in  the  overcrowded  steerages 
of  great  steamships,  a  large  number  of  persons  whose  surroundings 
make  them  the  easy  victims  of  the  plague.  This  consideration,  as 
well  as  those  affecting  the  political,  moral,  and  industrial  interests  of 
our  country,  lead  me  to  renew  the  suggestion  that  admission  to  our 
country  and  to  the  high  privileges  of  its  citizenship  should  be  more 
restricted  and  more  careful.  We  have,  I  think,  a  right  and  owe  a 
duty  to  our  own  people,  and  especially  to  our  working  people,  not 
only  to  keep  out  the  vicious,  the  ignorant,  the  civil  disturber,  the 
pauper,  and  the  contract  laborer,  but  to  check  the  too  great  flow  of 
immigration  now  coming  by  further  limitations." 

President  Harrison,  annual  message,  Dec.  6,  1892,  For.  Rel.  1892,  xxxi. 

"  These  manifestations  against  helpless  aliens  may  be  traced  through 
successive  stages  to  the  vicious  padroni  system,  which,  unchecked 
by  our  immigration  and  contract-labor  statutes,  controls  these 
workers  from  the  moment  of  landing  on  our  shores,  and  farms 
them  out  in  distant  and  often  rude  regions,  where  their  cheapening 
competition  in  the  fields  of  bread-winning  toil  brings  them  into  col- 
lision with  other  labor  interests.  \Miile  welcoming,  as  we  should, 
those  who  seek  our  shores  to  merge  themselves  in  our  body  politic 
and  win  personal  competence  by  honest  effort,  we  can  not  regard 
such  assemblages  of  distinctively  alien  laborers,  hired  out  in  the 
mass  to  the  profit  of  alien  speculators  and  shipped  hither  and  thither 
as  the  prospect  of  gain  may  dictate,  as  otherwise  than  repugnant  to 
the  spirit  of  our  civilization,  deterrent  to  individual  advancement, 
and  hindrances  to  the  building  up  of  stable  communities  resting 
upon  the  wholesome  ambitions  of  the  citizen  and  constituting  the 
prime  factor  in  the  prosperity  and  progress  of  our  nation.  If  legis- 
lation can  reach  this  growing  evil,  it  certainly  should  be  attempted." 

President  Cleveland,  annual  message,  Dec.  2.  1895.  For.  Rel.  1895,  I.  xxx. 

"  Our  present  immigration  laws  are  unsatisfactory.  We  need  every 
honest  and  efficient  immigrant  fitted  to  become  an  American  citizen, 
every  immigrant  who  comes  here  to  stay,  who  brings  here  a  strong 
body,  a  stout  heart,  a  good  head,  and  a  resolute  pur[)ose  to  do  his  duty 
well  in  every  way  and  to  bring  up  his  children  as  law-abiding  and 
God-fearing  members  of  the  community.     But  there  should  be  a  com- 
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prehensive  law  enacted  with  the  object  of  working  a  threefold  im- 
provement over  our  present  system.  First,  we  should  aim  to  exclude 
absolutely  not  only  all  persons  who  are  known  to  be  believers  in 
anarchistic  principles  or  members  of  anarchistic  societies,  but  also  all 
persons  who  are  of  a  low  moral  tendency  or  of  unsavory  reputation. 
This  means  that  we  should  require  a  more  thorough  system  of  inspec- 
tion abroad  and  a  more  rigid  system  of  examination  at  our  immigra- 
tion ports,  the  former  being  especially  necessary. 

"  The  second  object  of  a  proper  immigration  law  ought  to  be  to 
secure  by  a  careful  and  not  merely  perfunctory  educational  test  some 
intelligent  capacity  to  appreciate  American  institutions  and  act 
sanely  as  American  citizens.  This  would  not  keep  out  all  anarchists, 
for  many  of  them  belong  to  the  intelligent  criminal  class.  But  it 
would  do  what  is  also  in  point — that  is,  tend  to  decrease  the  sum  of 
ignorance,  so  potent  in  producing  the  envy,  suspicion,  malignant  pas- 
sion, and  hatred  of  order  out  of  which  anarchistic  sentiment  inevit- 
ably springs.  Finally,  all  persons  should  be  excluded  who  are  below 
ft  certain  standard  of  economic  fitness  to  enter  our  industrial  field  as 
competitors  with  American  labor.  There  should  be  proper  proof  of 
personal  capacity  to  earn  an  American  living  and  enough  money  to 
insure  a  decent  start  under  American  conditions.  This  would  stop 
the  influx  of  cheap  labor,  and  the  resulting  competition  which  gives 
rise  to  so  much  of  bitterness  in  American  industrial  life,  and  it  would 
dry  up  the  springs  of  the  pestilential  social  conditions  in  our  great 
cities,  where  anarchistic  organizations  have  their  greatest  possibility 
of  growth. 

"  Both  the  educational  and  economic  tests  in  a  wise  immigration 
law  should  be  designed  to  protect  and  elevate  the  general  body  politic 
and  social.  A  very  close  supervision  should  be  exercised  over  the 
steamship  companies  which  mainly  bring  over  the  immigrants,  and 
they  should  be  held  to  a  strict  accountability  for  anv  infraction  of  the 
law." 

President  Roosevelt,  annual  message,  Deo.  3,  1001,  For.  Rel.  1901,  xx. 

The  United  States  having  expressed  the  desire,  with  a  view  to  the 
enforcement  of  the  law  of  March  3,  1903,  to  station  officers  of  the 
United  States  Public  Health  and  Marine-Hospital  Service  at  the 
ports  of  embarkation  in  the  principal  countries  from  which  emigrants 
leave  for  the  United  States,  in  order  to  make  a  medical  inspection  of 
such  emigi'ants,  the  Austrian  Government  said  that  it  was  not  possi- 
ble, under  existing  regulations  governing  the  j)ractice  of  medicine  in 
that  country,  to  permit  foreign  sanitary  officers  not  licensed  in  Aus- 
tria to  make  such  a  medical  inspection,  yet  the  (xovernment  was 
dis{)osed  to  admit  the  presence  of  American  sanitary  officials  at  such 
medical  inspections  and  to  permit  them,  if  deemed  necessary,  to  ex- 
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press  their  opinions.  The  Austrian  Government  intimated  that  it 
would  do  this  the  more  willingly  if  the  United  States  could  guarantee 
that  all  emigrants  who  might  embark,  after  medical  inspection  in  the 
presence  of  an  American  sanitary  officer  and  with  his  consent,  would 
not  be  refused  admission  by  the  American  immigration  authorities 
save  in  cases  where  a  reason  for  refusal  had  developed  after  such 
inspection. 

For.  Rel.  1904,  92-04. 
See  supra,  S  175. 

By  a  law  approved  by  the  President  of  Hayti  on  August  1,  1904, 
the  immigration  of  Syrians  was  forbidden.  They  were  also  denied 
the  right  to  become  citizens  of  the  country,  or  to  do  certain  kinds  of 
business,  or  to  travel  and  sell  goods  in  the  interior.  The  reason  for 
the  passage  of  the  law  appears  to  have  been  the  feeling  of  the  natives 
against  the  Syrians,  growing  out  of  their  underselling  the  native 
merchants  and  exporting  metallic  money  from  the  country. 

For.  Rel.  1904,  393. 

As  to  the  possesflion  of  fraudulent  American  naturalization  papers  by 
some  of  tlie  Syrians,  see  For.  Rel.  1904,  398. 

3.  Legislation  of  the  United  Si'atxs. 

§662. 

By  sections  3  and  5  respectively,  of  the  act  of  Congress  of  March 

3,  1875,  the  following  things  were  forbidden : 
Act  of  1875.  J    rp,^^    importation    into   the    United    States   of 

women  for  purposes  of  prostitution. 

2.  The  immigration  of  aliens  "  who  are  undergoing  a  sentence  for 
conviction  in  their  own  country  of  felonious  crimes  other  than  polit- 
ical or  growing  out  of  or  the  result  of  such  political  offences,  or  whose 
sentence  has  been  remitted  on  condition  of  their  emigration,  and' 
women  '  imported  for  the  purpose  of  prostitution.'  " 

18  Stat,  part  3.  p.  477. 

This  act  Is  also  printed  in  69  Br.  &  For.  State  Papers,  137. 
As  to  the  form  of  an  indictment  for  the  unlawful  imimrtation  of  women, 
see  United  States  r.  Pagliano,  53  Fed.  Rep.  1001. 

A  proposal  made  to  women  while  on  their  way  to  the  United  States 
under  engagement  for  domestic  service,  that  they  should,  after  their 
arrival,  commit  acts  of  prostitution,  is  not  a  violation  of.  the  provi- 
sion of  the  act  of  March  3,  1875,  making  it  a  felony  to  import  women 
or  to  attempt  to  hold  them  for  purposes  of  prostitution. 

In  re  Guayde  (1901),  112  Fed.  Rep.  415. 

H.  Doc.  551— vol  4 11 
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The  act  of  Aug.  3,  1882,  levied,  for  the  purpose  of  constituting  an 

immigration  fund,  a  duty  of  50  cents  for  "  every  pas- 

®^'         '      senger  not  a  citizen  of  the  United  States  who  shall 

come  by  steam  or  sail  vessel  from  a  foreign  port  to  any  port  within 

the  United  States,"  and  provided  that  if  the  officers  of  immigration 

should  find  among  such  passengers  any — 

1.  Convict, 

2.  Lunatic, 

3.  Idiot, 

4.  Or  "  any  person  unable  to  take  care  of  himself  or  herself  with- 
out becoming  a  public  charge '' — they  should  so  report  in  writing  to 
the  collector  of  the  port,  "  and  such  persons  shall  not  be  permitted  to 
land." 

Sec.  4  reads :  "  That  all  foreign  convicts  except  those  convicted  of 
j/olitical  offenses,  upon  arrival,  shall  be  sent  back  to  the  nations  to 
\  hich  they  belong  and  from  whence  they  came." 

The  expenses  of  the  return  of  the  excluded  persons  were  imposed 
c:«  the  vessel. 

22  Stat.  214. 

'IWl  the  provisions  of  the  act  of  Aug.  3,  1882,  "  shall  be  made  applicable 
to  passengers  coming  into  the  United  States  by  land  carriage,  said 
provisions  shall  not  apply  to  passengers  coming  by  vessels  employed 
exclusively  in  the  trade  l)etween  the  ports  of  the  United  States  and 
the  i)orts  of  the  Dominion  of  Canada  or  the  i)orts  of  Mexico."  (Sec. 
22,  act  of  June  26,  1884,  23  Stat.  58. ) 

Act  of  1886— Con-  The  act  of  Fob.  20,  1885,  forbade  the  immigration 
tract  labor.         of  aliens  under  contract  to  labor. 

By  section  1  it  was  made  unlawful  "  to  prepay  the  transportation, 
or  in  any  way  assist  or  encourage  the  importation  or  migration 
of  any  alien  or  aliens,  any  foreigner  or  foreigners,  into  the  United 
States,  its  Territories,  or  the  District  of  Columbia,  under  contract 
or  agreement,  parol  or  special,  express  or  implied,  made  previous 
to  the  importation  or  migration  of  such  alien  or  aliens,  foreigner 
or  foreigners,  to  perform  labor  or  stn-vice  of  any  kind  in  the  United 
States,  its  Territories,  or  the  District  of  Columbia." 

By  section  2  all  such  contracts  or  agreements  were  declared  to  be 
"  utterly  void  and  of  no  effect." 

By  section  3  a  penalty  of  $1,000  was  imposed  on  every  violation  of 
section  1. 

By  section  4  "  the  master  of  any  vessel  who  shall  knowingly  bring 
within  the  United  States  on  any  such  vessel,  and  land,  or  permit  to  be 
landed,  from  any  foreign  port  or  place,  any  alien  laborer,  mechanic,  or 
artisan  who,  previous  to  embarkation  on  such  vessel,  had  entered  into 
contract  or  agreement,  parol  or  special,  express  or  implied,  to  perform 
labor  or  service  in  the  United  States,  shall  be  deemed  guilty  of  a  mis- 
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demeanor,  and  on  conviction  thereof,  shall  be  punished  by  a  fine  of 
not  more  than  five  hundred  dollars  for  each  and  every  such  alien 
laborer,  mechanic,  or  artisan  so  brought  as  aforesaid,  and  may  also  be 
imprisoned  for  a  term  not  exceeding  six  months." 

"  Sec.  5.  That  nothing  in  this  act  shall  be  so  construed  as  to  prevent 
any  citizen  or  subject  of  any  foreign  country  temporarily  residing  in 
the  United  States,  either  in  private  or  official  capacity,  from  engaging, 
under  contract  or  otherwise,  persons  not  residents  or  citizens  of  the 
United  States  to  act  as  private  secretaries,  servants,  or  domestics  for 
such  foreigner  temporarily  residing  in  the  United  States  as  aforesaid ; 
nor  shall  this  act  be  so  construed  as  to  prevent  any  person,  or  persons, 
partnership,  or  corporation  from  engaging,  under  contract  or  agree- 
ment, skilled  workmen  in  foreign  countries  to  perform  labor  in  the 
United  States  in  or  upon  any  new  industry  not  at  present  established 
in  the  United  States:  Provided^  That  skilled  labor  for  that  purpose 
can  not  be  otherwise  obtained ;  nor  shall  the  provisions  of  this  act  ap- 
ply to  professional  actors,  artists,  lecturers,  or  singers,  nor  to  persons 
employed  strictly  as  personal  or  domestic  servants:  Provided^  That 
nothing  in  this  act  shall  be  contrued  as  prohibiting  any  individual 
from  assisting  any  member  of  his  family  or  any  relative  or  personal 
friend,  to  migrate  from  any  foreign  country  to  the  United  States,  for 
the  purpose  of  settlement  here." 

23  Stat.  332. 

May  21,  1888,  the  British  minister  at  Washington  stated  that  a 
number  of  Indians  in  British  Columbia,  under  the  leadership  of  a 
person  who  was  formerly  a  lay  missionary  of  the  Church  Missionary 
Society,  had  settled  within  the  territory  of  Alaska.  He  remarked 
tha-t  he  presumed  that  such  immigration  and  settlement  were  not 
contrary  to  the  laws  of  the  United  States.  The  question  was  sub- 
mitted to  the  Secretary  of  the  Treasury,  who  expressed  the  opinion 
that,  as  section  1  of  the  act  of  August  8,  1882,  applied  only  to  passen- 
gers who  should  "  come  by  steam  or  sail  vessel  from  a  foreign  port 
to  any  port  within  the  United  States,"  and  sec.  22  of  the  shipping 
act  of  June  26,  1884,  in  eifect  alwlished  the  capitation  tax  on  immi- 
grants from  contiguous  foreign  territory,  the  immigration  in  ques- 
tion was  not  unlawful. 

Sir  L.  West  British  min.,  to  Mr.  Bayard,  Seo.  of  State,  May  21.  1888; 
Mr.  Bayard,  Seo.  of  State,  to  Mr.  Edwardes,  British  cliarg^,  June  8, 
1888 :  For.  Rel.  1888,  I.  808.  809. 

By  the  act  of  Feb.  23,  1887,  the  execution  of  the  act  of  Feb.  20, 

1885,  was  committed  to  the  Secretary  of  the  Treasury, 

who  was  empowered  to  enter  into  contracts  and  make 

rules  and  regulations  for  its  enforcement ;  and  it  was  provided  that 
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all  persons  included  in  the  inhibitions  of  the  act  should  "  be  sent 
back  to  the  nations  to  which  they  belong  and  from  whence  they 


came." 


24  Stat  414. 

By  the  act  of  Oct.  19,  1888,  the  act  of  Feb.  23,  1887,  was  "so 

amended  as  to  authorize  the  Secretary  of  the  Treas- 
ury, in  case  he  shall  be  satisfied  that  an  immigrant 
has  been  allowed  to  land  contrary  to  the  prohibition  of  that  law,  to 
cause  such  immigi'ant  within  the  period  of  one  year  after  landing 
or  entry,  to  be  taken  into  custody  and  returned  to  the  country  from 
whence  he  came,  at  the  expense  of  the  owner  of  the  importing  vessel, 
or,  if  he  entered  from  an  adjoining  country,  at  the  expense  of  the 
jx^rson  previously  contracting  for  the  services." 

25  Stat.  5(J5,  5(56. 

May  17,  1880,  the  Swiss  minister  at  Washington  brought  to  the  at- 
lention  of  the  Department  of  State  the  case  of  certain  citizens  of 
Switzerland  whom  the  authorities  at  New  York  had  refused  to  per- 
mit to  land  and  had  caused  to  be  sent  back  to  Europe.  The  minister 
stated  that  by  the  Swiss  federal  law  of  March  22, 1888,  it  was  provided 
that  emigration  agencies  should  not  ship  to  foreign  countries  any 
persons  who  were  not  allowed  to  enter  there  by  the  laws  in  force  in 
such  countries.  For  such  sending  the  law  provided  appropriate 
penalties.  The  minister  therefore  requested  to  he  advised  of  the 
exact  reasons  why  the  persons  in  question  had  not  been  allowed  to 
land.  It  appeared  by  investigation  that  two  of  them  were  sent 
back  because  they  were  unable  to  take  care  of  themselves,  and  were 
likely  to  become  a  public  charge;  that  another  was  subject  to  the 
same  objections,  besides  being  a  convict,  who  had  served  a  term  of 
imprisonment  in  Switzerland,  while  three  others  were  returned  as 
paupers. 

Mr.  de  ClapariMo,  Swiss  min.,  to  Mr.  Blaine.  Sec.  of  State,  May  17,  1889; 
Mr.  Wharton,  Act.  Sec.  of  State,  to  Mr.  Kloss,  Swiss  charge,  Aug.  5, 
1889:  For.  Rel.  1889.  701,  702. 

See  a  reix)rt  of  Mr.  Win<^bester.  min.  to  Switzerland,  to  Mr.  Bayard,  Sec. 
of  State,  Jan.  24,  1889,  concerning  the  policy  of  the  Swiss  authorities 
in  discouraging  emigration  and  the  federal  law  of  1881.  See,  also, 
Mr.  Winchester  to  Mr.  Blaine,  April  15,  1889.  (For.  liel.  1889,  692, 
698.) 

By  the  act  of  March  3, 1891,  sec.  1,  "  the  following  classes  of  aliens  " 

are  ''excluded  from  admission  into  the  United  States," 
^^^  'in  accordance  with  existing  legislation,  other  than 

that  concerning  Chinese : 
1.  "  All  idiots." 
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2.  "  Insane  persons." 

3.  "  Paupers  or  persons  likely  to  become  a  public  charge." 

4.  "  Persons  suffering  from  a  loathsome  or  a  dangerous  contagious 
disease." 

5.  "  Persons  who  have  l)een  convicted  of  a  felonv  or  other  infamous 
crime  or  misdemeanor  involving  moral  turpitude." 

6.  "  Polygamists." 

7.  "  Also  any  person  whose  ticket  or  passage  is  paid  for  with  the 
money  of  another  or  who  is  assisted  by  others  to  come,  unless  it  is 
affirmatively  and  satisfactorily  shown  on  special  inquiry  that  such 
person  does  not  belong  to  one  of  the  foregoing  excluded  classes,  or  to 
the  class  of  contract  laborers  excluded  by  the  act  of  Feb.  26,  1885; 
but  this  section  shall  not  be  held  to  exclude  persons  living  in  the 
United  States  from  sending  for  a  relative  or  a  friend  who  is  not  of 
the  excluded  classes  under  such  regulations  as  the  Secretary  of  the 
Treasury  may  prescribe:  Provided^  That  nothing  in  this  act  shall  be 
construed  to  apply  to  or  exclude  persons  convicted  of  a  political 
offense,  notwithstanding  said  political  offense  may  l)e  designated  as 
a  *  felony,  crime,  infamous  crime,  or  misdemeanor,  involving  moral 
turpitude '  by  the  laws  of  the  land  whence  he  came  or  by  the  court 
convicting." 

By  section  2,  no  suit  for  the  violation  of  the  act  of  Feb.  26,  1885, 
can  be  settled  or  discontinued  without  the  recorded  consent  of  court. 

By  section  8,  it  is  declared  to  be  a  violation  of  the  act  of  Feb.  26, 
1885,  "  to  assist  or  encourage  the  importation  or  migration  of  any 
alien  by  promise  of  employment  through  advertisements  printed  and 
published  in  any  foreign  country ;  and  any  alien  coming  to  this  coun- 
try in  consequence  of  such  an  advertisement  shall  be  treated  as  coming 
under  a  contract  as  contemplated  by  such  act;  and  the  penalies  by 
said  act  imposed  shall  be  applicable  in  such  a  case:  Provided^  This 
section  shall  not  apply  to  States  and  immigration  bureaus  of  States 
advertising  the  inducements  they  offer  for  inmiigration  to  such 
States." 

By  section  4,  the  penalties  imposed  by  the  act  of  Feb.  26,  1885,  on 
violations  of  section  1  thereof,  are  imposed  on  any  steamship  or  trans- 
portation company  or  owners  of  vessels  who  "  shall  directly,  or 
through  agents,  either  by  writing,  printing,  or  oral  representations, 
solicit,  invite,  or  encourage  the  immigration  of  any  alien  into  the 
United  States  except  by  ordinary  commercial  letters,  circulars,  adver- 
tisements, or  oral  representations,  stating  the  sailings  of  their  vessels 
and  the  terms  and  facilities  of  transportation  therein ;  "  and  the  same 
penalties  are  imposed  on  the  agents. 

By  section  5,  the  5th  section  of  the  act  of  Feb.  26, 1885,  is  "  amended 
by  adding  to  the  second  proviso  in  said  section  the  words  '  nor  to  min- 
isters of  any  religious  denomination,  nor  persons  belonging  to  any 
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recognized  profession,  nor  professoi^s  for  colleges  and  seminaries,' 
and  by  excluding  from  the  second  proviso  of  said  section  the  words 
'  or  any  relative  or  personal  friend.' '' 

By  section  6,  the  bringing  into  or  landing  in  the  United  States,  or 
the  aiding  in  so  doing,  by  vessel  or  otherwise,  of  any  alien  not  law- 
fully entitled  to  enter  is  made  a  misdemeanor,  punishable  by  a  fine 
not  exceeding  $1,000,  or  by  imprisonment  not  exceeding  a  year,  or 
both. 

By  section  7,  the  office  of  superintendent  of  immigration  is  ci'eated 
in  the  Treasury  Department. 

By  section  8,  provision  is  made  for  the  inspection  of  alien  immi- 
grants ;  and  it  is  declared  that  "  all  decisions  made  by  the  inspection 
officers  or  their  assistants  touching  the  right  of  any  alien  to  land, 
when  adverse  to  such  right,  shall  be  final  unless  appeal  be  taken  to 
the  superintendent  of  immigration,  whose  action  shall  be  subject  to 
review  by  the  Secretary  of  the  Treasury." 

By  the  same  section,  "  the  Secretary  of  the  Treasury  may  prescribe 
rules  for  inspection  along  the  borders  of  Canada,  British  Columbia, 
and  Mexico,  so  as  not  to  obstruct  or  unnecessarily  delay,  impede,  or 
annoy  passengers  in  ordinary  travel  between  said  countries ;  "  and 
all  duties  imposed  and  powers  conferred  by  sec.  2  of  the  act  of  Aug. 
3,  1882,  on  State  officials  acting  under  contract  with  the  Secretary 
of  the  Treasury,  are  transferred  to  United  States  inspection  officers. 

Any  officer  or  agent,  or  person  in  charge,  of  a  vessel,  who  shall 
knowingly  or  negligently  land  or  permit  to  land  any  alien  immi- 
grant at  a  place  or  time  other  than  that  designated  by  the  inspection 
officers,  may  be  punished  as  for  a  misdemeanor,  as  under  section  6. 

By  section  9,  local  peace  officers  are  permitted  to  make  arrests  for 
crimes  under  the  local  laws  at  immigrant  stations. 

By  section  10,  all  aliens  unlawfully  coming  into  the  United  States 
"  shall,  if  practicable,  be  immediately  sent  back  on  the  vessel  by  which 
they  were  brought  in,"  the  cost  of  their  return,  including  their  main- 
tenance while  on  land,  to  be  borne  by  the  owners;  and  any  master, 
agent,  consignee,  or  owner  refusing  to  perform  these  duties  is  guilty 
of  a  misdemeanor,  punishable  with  a  fine  of  not  less  than  $300,  besides 
refusal  of  clearance  to  the  vessel  while  the  fine  is  unpaid. 

By  section  11,  "  any  alien  who  shall  come  into  the  United  States 
in  violation  of  law  may  be  returned  as  by  law  provided,  at  any  time 
within  one  year  thereafter,  at  the  expense  of  the  person  or  persons, 
vessel,  transportation  company,  or  corporation  bringing  such  alien 
into  the  United  States,  and  if  that  can  not  be  done,  then  at  the 
expense  of  the  United  States;  and  any  alien  who  becomes  a  public 
charge  within  one  year  after  his  arrival  in  the  United  States  from 
causes  existing  prior  to  his  landing  therein  shall  be  deemed  to  have 
come  in  violation  of  law  and  shall  be  returned  as  aforesaid." 
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By  section  12,  all  proceedings,  criminal  or  civil,  begun  under 
previous  acts,  were  saved;  and  by  sec.  13,  the  United  States  circuit 
and  district  courts  are  invested  with  concurrent  jurisdiction  of  all 
causes,  civil  and  criminal,  arising  under  any  of  the  provisions  of  the 
act. 

The  act  went  into  effect  on  April  1, 1891. 

26  Stat  1084. 

An  advertisement  in  a  foreign  newspaper  for  workmen  of  a  certain 
kind,  at  a  certain  wage,  at  a  certain  manufacturing  establishment 
in  the  United  States  is  a  violation  of  section  3  of  the  act  of  March  3, 
1891,  26  Stat.  1084,  making  it  penal  to  "  assist  or  encourage  "  the 
"  importation  or  migration  "  of  an  alien  "  by  promise  of  employ- 
ment through  advertisements  printed  and  published  in  any  foreign 
country." 

United  States  v.  Baltic  MiHs  Co.    (1903),  124  Fed.  Rep.  38,  reversing 
United  States  v,  Baltic  Mills  Co.  (1902),  117  Fed.  Rep.  959. 

In  1891-92  the  British  Government  complained  of  hardships  in 
the  enforcement  at  Boston  of  the  immigration  act  of  1891,  and  asked 
that  passengers  who  were  not  allowed  to  land  be  taken  in  charge  by 
the  port  authorities  till  the  ship  was  ready  to  proceed  on  her  return 
voyage. 

For.  Rel.  1892,  255.  257,  271,  274. 

By  the  act  of  Feb.  15,  1893,  sec.  7,  it  is  provided  that  "  whenever  it 

shall  be  shown  to  the  satisfaction  of  the  President  that 
by  reason  of  the  existence  of  cholera  or  other  infec- 
tious or  contagious  diseases  in  a  foreign  country  there  is  serious  dan- 
ger of  the  introduction  of  the  same  into  the  United  States,  and  that 
notwithstanding  the  quarantine  defense  this  danger  is  so  increased  by 
the  introduction  of  persons  or  property  from  such  country  that  a  sus- 
pension of  the  right  to  introduce  the  same  is  demanded  in  the  interest 
of  the  public  health,  the  President  shall  have  power  to  prohibit,  in 
whole  or  in  part,  the  introduction  of  persons  and  property  from  such 
countries  or  places  as  he  shall  designate  and  for  such  period  of  time 
as  he  may  deem  necessary." 

27  Stat.  449,  452. 

By  the  act  of  March  3,  1803,  further  provision  was  made  for  the 
enforcement  of  the  immigration  and  contract-lalwr  laws. 

By  section  1  the  masters  of  vessels  having  on  board  alien  immi- 
grants are  required  to  deliver  on  arrival  to  the  inspector  of  immigra- 
tion "  lists  or  manifests  made  at  the  time  and  place  of  embarkation 
of  such  alien  immigrants  on  l)oard  such  steamer  or  vessel,  which  shall, 
in  answer  to  questions  at  the  top  of  said  lists,  state  as  to  each  immi- 
grant the  full  name,  age,  and  sex,  whether  married  or  single;  the 
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calling  or  occupation ;  whether  able  to  read  or  write ;  the  nationality ; 
the  last  residence ;  the  seaport  for  landing  in  the  United  States ;  the 
final  destination,  if  any,  beyond  the  seaport  of  landing;  whether  hav- 
ing a  ticket  through  to  such  final  destination ;  whether  the  immigrant 
has  paid  his  own  passage  or  whether  it  has  been  paid  by  other  per- 
sons or  by  any  corporation,  society,  municipality,  or  government; 
whether  in  possession  of  money,  and  if  so,  whether  upwards  of  thirty 
dollars  and  how  much  if  thirty  dollars  or  less ;  whether  going  to  join 
a  relative,  and  if  so,  what  relative  and  his  name  and  address;  whether 
ever  before  in  the  United  States,  and  if  so,  when  and  where;  whether 
ever  in  prison  .or  almshouse  or  supported  by  charity;  whether  a 
polygamist;  whether  under  contract,  express  or  implied,  to  perform 
labor  in  the  United  States;  and  what  is  the  immigrant's  condition 
of  health  mentally  and  physically,  and  whether  deformed  or  crippled, 
and  if  so,  from  what  cause." 

By  section  2,  no  one  list  or  manifest  shall  group  more  than  thirty 
names ;  each  immigrant  or  head  of  family  must  be  ticketed  for  identi- 
fication ;  and  each-  list  or  manifest  must  be  verified  in  a  prescribed 
manner.  Section  4  requires  each  list  or  manifest  to  be  certified 
in  a  prescribed  manner,  under  oath  or  affirmation,  before  the  de- 
parture of  the  vessel,  by  the  vessel's  surgeon,  or,  if  none,  by  some 
competent  surgeon  employed  by  the  owners  of  the  vessel.  Section 
4  imposes  on  the  master  of  the  vessel  a  fine  of  $10  for  each  immigrant 
qualified  to  enter  the  United  States  who  is  not  duly  listed,  or  mani- 
fested, besides  excluding  such  immigrants  and  requiring  them  to 
be  "  returned  like  other  excluded  persons." 

By  section  5  the  inspector  is  required  to  "  detain  for  a  special 
inquiry,"  under  sec.  1  of  the  act  of  March  3,  1891,  "  every  person 
who  may  not  appear  to  him  to  be  clearly  and  beyond  doubt  entitled 
to  admission."  Special  inquiries  are  conducted  by  not  less  than  four 
inspectors,  the  concurrence  of  at  least  three  of  whom  is  necessary  to 
a  favorable  decision;  and  such  a  decision  may  be  appealed  by  any 
dissenting  inspector  to  the  superintendent  of  immigration,  whose 
action  is  subject  to  review  by  the  Secretary  of  the  Treasury. 

Sec.  C  relates  to  medical  examinations. 

By  sec.  7  no  bond  or  guaranty  that  an  alien  immigrant  shall  not 
become  a  public  charge  can  be  received  except  under  specific  authority 
of  the  superintendent  of  immigration,  with  the  written  approval  of 
the  Secret arv  of  the  Treasurv. 

Sections  8  and  9  contain  further  regulations,  and  section  10  pro- 
vides that  the  act  shall  not  apply  to  Chinese  persons. 

The  act  went  into  effect  sixty  days  after  its  passage. 

27  Stat.  569. 

As  to  the  detention  at  Seattle,  and  deportation,  of  certain  Japanese  immi- 
grants under  the  immigration  laws,  see  For.  Rel.  1901,  3GG. 
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An  Italian  immigration  bureau  was  established  at  Ellis  Island  in 
1894,  at  the  request  of  the  Italian  ambassador  at  Washington,  as  an 
experiment  for  the  purpose  of  breaking  up  the  padrone  system.  In 
the  spring  of  1898  notice  was  given  that  the  bureau  was  to  be  discon- 
tinued, but  on  the  request  of  the  Italian  Government  the  order  of 
abolition  was  temporarily  revoked.  In  1899  notice  was  again  given 
of  an  intention  to  discontinue  it  on  the  ground  that  it  had  not  accom- 
plished the  principal  object  for  which  it  was  established,  and  that  it 
had  interfered  with  the  effective  enforcement  of  the  immigration 
laws.  These  conclusions  were  combatted  by  the  Italian  ambassador 
at  Washington.  November  27,  1899,  the  ambassador  was  officially 
advised  that  on  January  1,  1900,  the  privileges  granted  to  the  bureau 
would  cease.  It  was  stated  that  other  nations  had  desired  similar 
privileges,  and  that  the  efficient  administration  of  the  laws  compelled 
the  Government  of  the  United  States  to  deny  them.  The  Italian 
Government  earnestly  sought  to  have  the  bureau  continued.  The 
United  States,  however,  deemed  it  inexpedient  to  reconsider  its 
decision. 

For.  Rel.  1899,  411,  414,  415,  419,  426,  427.  430,  431,  433. 

The  sundry  civil  appropriations  act  of  Aug.  18,  1894,  provides: 

"  In  every  case  where  an  alien  is  excluded  from  ad- 

Afit  of  1S&4  • 

mission  into  the  United  States  under  any  law  or 
treaty  now  existing  or  hereafter  made,  the  decision  of  the  appropriate 
immigration  or  customs  officers,  if  adverse  to  the  admission  of  such 
alien,  shall  be  final,  unless  reversed  on  appeal  to  the  Secretary  of  the 
Treasury." 

28  Stat  390. 

This  act  also  increased  the  head  money,  under  the  act  of  Aug.  3, 1882,  from 
50  cents  to  |1.00. 

By  the  act  of  March  2, 1895,  making  appropriations  for  the  legisla- 
tive, executive,  and  judicial  expenses  of  the  Govern- 
ment, the  title  of  the  Superintendent  of  Immigration 
was  made  Commissioner-General  of  Immigration ;  and  by  the  act  of 
June  6,  1900,  he  was  also  charged  with  the  administration  of  the 
Chinese-exclusion  laws. 

28  Stat  764,  780;  31  Stat.  588,  611. 

.  By  the  act  of  March  3,  1903,  "  to  regulate  the  immigration  of 

aliens  into  the  United  States,"  a  head  tax  of  $2  is 
Act  of  Xaroh  8,    imposed  for  "  every  passenger  not  a  citizen  of  the 

United  States,  or  of  the  Dominion  of  Canada,  the 
Republic  of  Cuba,  or  of  the  Republic  of  Mexico,  who  shall  come  by 
^team,  sail,  or  other  vessel  from  any  foreign  port  to  any  port  within 
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the  United  States,  or  by  any  railway  or  any  other  mode  of  transporta- 
tion, from  foreign  contiguous  territory  to  the  United  States."  The 
money  thus  collected  constitutes  a  permanent  appropriation  called 
the  "  immigrant  fund,"  to  be  used  for  purposes  connected  with  the 
immigration  of  aliens. 

By  section  2  the  following  classes  of  aliens  are  excluded : 

1.  "  Idiots." 

2.  "  Epileptics." 

3.  "  Insane  persons,"  "  persons  who  have  been  insane  within  five 
years  previous,"  "  persons  who  have  had  two  or  more  attacks  of  in- 
sanity at  any  time  previously." 

4.  "  Paupers,"  "  persons  likely  to  become  a  public  charge,"  "  pro- 
fessional beggars." 

5.  "  Persons  afflicted  with  a  loathsome  or  with  a  dangerous  con- 
tagious disease." 

6.  "  Persons  who  have  been  convicted  of  a  felony  or  other  crime  or 
misdemeanor  involving  moral  turpitude." 

7.  "  Polygamists." 

8.  "Anarchists,  or  persons  who  believe  in  or  advocate  the  over- 
throw by  force  or  violence  of  the  Government  of  the  United  States  or 
of  all  government  or  of  all  forms  of  law,  or  the  assassination  of 
public  officials." 

9.  "  Prostitutes,  and  persons  who  procure  or  attempt  to  bring  in 
prostitutes  or  women  for  the  purpose  of  prostitution." 

10.  "  Those  who  have  been,  within  one  year  from  the  date  of  the 
application  for  admission  to  the  United  States,  deported  as  being 
under  offers,  solicitations,  promises  or  agreements  to  perform  labor 
or  service  of  some  kind  therein ;  "  and,  also, 

11.  "  Any  person  whose  ticket  or  passage  is  paid  for  with  the 
money  of  another,  or  who  is  assisted  by  others  to  come,  unless  it  is 
affirmatively  and  satisfactorily  shown  that  such  person  does  not  be- 
long to  one  of  the  foregoing  excluded  classes." 

But  it  is  provided  that  "  this  section  shall  not  be  held  to  prevent 
persons  living  in  the  United  States  from  sending  for  a  relative  or 
friend  who  is  not  of  the  foregoing  excluded  classes:  Provided^  That 
nothing  in  this  act  shall  exclude  persons  convicted  of  an  offense  purely 
political,  not  involving  moral  turpitude:  And  prorided  further^  That 
skilled  labor  may  be  imported,  if  labor  of  like  kind  unemployed  can 
not  be  found  in  this  country:  And  provided  further^  That  the  pro- 
visions of  this  law  applicable  to  contract  labor  shall  not  be  held  to 
exclude  professional  actors,  artists,  lecturers,  singers,  ministers  of  any 
religious  denomination,  professors  for  colleges  or  seminaries,  persons 
l)elonging  to  any  recognized  learned  profession,  or  persons  employed 
strictly  as  personal  or  domestic  servants." 
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By  section  3  the  importation  of  any  woman  or  girl  for  purpose*.^  of 
prostitution  is  punishable  as  a  felony,  with  imprisonment  of  not  less 
than  one  nor  more  than  five  years,  and  a  fine  not  exceeding  $1,000. 

Section  4  makes  it  unlawful  "to  prepay  the  transportation  or  in 
any  way  to  assist  or  encourage  the  importation  or  migration  of  any 
alien  into  the  United  States,  in  pursuance  of  any  offer,  solicitation, 
promise*,  or  agreement,  parole  or  special,  expressed  or  implied,  made 
previous  to  the  importation  of  such  alien  to  perform  labor  or  service 
of  any  kind,  skilled  or  unskilled,  in  the  United  States." 

By  section  5  any  violation  of  section  4  is  subject  to  a  penalty  of 
$1,000,  while  by  section  6  it  is  likewise  punishable  "  to  assist  or 
encourage  the  importation  or  migration  of  any  alien  by  a  promise  of 
employment  through  advertisements  printed  and  published  in  any 
foreign  country ; "  but  this  does  not  apply  to  State  or  Territorial 
advertising  of  inducements  to  immigrants. 

Section  7  substantially  reenacts  sec.  4  of  the  act  of  March  3,  1891. 

By  section  8  the  bringing  into  or  landing  in  the  United  States,  or  the 
attempt  to  do  so,  by  vessel  or  otherwise,  either  personally  or  through 
an  agent,  of  an  alien  not  duly  admitted  by  an  immigrant  inspector, 
or  not  lawfully  entitled  to  enter  the  United  States,  is  a  misdemeanor, 
subject  to  a  fine  not  exceeding  $1,000  for  each  such  act  or  attempt,  or 
imprisonment  for  not  less  than  3  months  nor  more  than  2  years,  or  to 
both. 

Sections  9,  10,  and  11  relate  to  the  exclusion  of  diseased  persons 
and  to  medical  inspections. 

Section  12  substantially  repeats  section  1  of  the  act  of  March  3, 
1893,  except  that  the  list  or  manifest  must  show,  in  addition  to  the 
other  things,  the  alien's  "  race,"  whether  he  has  fifty  (instead  of  thirty) 
dollars,  whether  he  is  going  to  join  a  relative  "  or  friend,"  whether 
he  was  ever  in  prison  or  almshouse  "  or  an  institution  or  hospital  for 
the  care  and  treatment  of  the  insane,"  etc.,  whether  he  is  an 
"  anarchist,"  and  whether  "  coming  by  reason  of  any  offer,  solicita- 
tion, promise,  or  agreement,  expressed  or  implied,"  to  perform  labor, 
and,  if  deformed  or  crippled,  "  for  how  long,"  as  well  as  from  what 
cause. 

Section  13  substantially  repeats,  mutatis  mutandis^  section  2  of  the 
act  of  March  3, 1893. 

Section  14  substantially  repeats  sec.  3  of  the  same  act. 

Section  15  imposes,  for  the  failure  of  the  master  or  commanding 
officer  of  a  vessel  to  deliver  lists  or  manifests  as  required,  a  fine  of 
$10  "  for  each  alien  concerning  whom  the  above  information  is  not 
contained  in  any  list  as  aforesaid." 

Sections  16  and  17  relate  to  the  process  of  inspection  and  examina- 
tion of  immigrants. 
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By  section  18  any  owner,  officer,  agent,  or  person  in  charge  of  a 
vessel  who  lands  or  permits  to  land  an  alien  at  any  time  or  place  other 
than  that  designated  by  the  immigration  officers  is  guilty  of  a  misde- 
meanor, and  punishable  by  a  fine  of  not  less  than  $100  nor  more  than 
$1,000  for  each  alien,  or  by  imprisonment  not  exceeding  a. year,  or 
lK)th,  and  every  alien  so  landed  is  to  be  dej>orted. 

Section  19  substantially  repeats  section  10  of  the  act  of  March  3, 
1891,  with  certain  regulatory  additions. 

By  section  20  "  any  alien  who  shall  come  into  the  United  States 
in  violation  of  law,  or  who  shall  be  found  a  public  charge  therein, 
from  causes  existing  prior  to  landing,  shall  be  deported  as  herein- 
after provided  to  the  country  whence  he  came  at  any  time  within  two 
years  after  arrival  at  the  expense,  including  one-half  of  the  cost  of 
inland  transportation  to  the  port  of  deportation,  of  the  person  bring- 
ing such  alien  into  the  United  States,  or,  if  that  can  not  be  done, 
then  at  the  expense  of  the  immigrant  fund  referred  to  in  section  one 
of  this  act." 

"  Sec.  21.  That  in  case  the  Secretary  of  the  Treasury  shall  be  satis- 
fied that  an  alien  has  been  found  in  the  United  States  in  violation 
of  this  act  he  shall  cause  such  alien,  within  the  period  of  three  years 
after  landing  or  entry  therein,  to  be  taken  into  custody  and  returned 
to  the  country  whence  he  came,  as  provided  in  section  twenty  of  this 
act,  or,  if  that  can  not  be  so  done,  at  the  expense  of  the  immigrant 
fund  provided  for  in  section  one  of  this  act;  and  neglect  or  refusal 
on  the  part  of  the  masters,  agents,  owners,  or  consignees  of  vessels 
to  comply  with  the  order  of  the  Secretary  of  the  Treasury  to  take  on 
board,  guard  safely,  and  return  to  the  country  whence  he  came  any 
alien  ordered  to  be  deported  under  the  provisions  of  this  section 
shall  be  punished  by  the  imposition  of  the  penalties  prescribed  in 
section  nineteen  of  this  act." 

By  sections  22  and  23  the  Commissioner-General  of  Immigration 
administers  the  immigration  laws,  under  the  direction  of  the  Secre- 
tary of  the  Treasury. 

By  section  24  the  decision  of  an  immigration  officer,  if  favorable  to 
the  alien,  may  be  challenged  by  any  other  immigration  officer,  and  in 
that  case  the  alien  is  taken  before  a  board  of  special  inquiry.  So, 
also,  is  every  alien  who  may  not  appear  to  the  inspector  to  be 
"  clearly  and  beyond  a  doubt "  entitled  to  land. 

By  section  25  a  board  of  special  inquiry  consists  of  three  members. 
Such  boards  "  have  authority  to  determine  whether  an  alien  who  has 
been  duly  held  shall  be  allowed  to  land  or  l)e  deported."  Their 
hearings  are  "separate  and  apart  from  the  public,"  but  they  keep 
records  of  their  proceedings  and  of  testimony,  "  and  the  decision  of 
any  two  members  "  is  "  final,"  subject  to  an  appeal  by  the  alien  or 
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by  a  dissenting  member  to  the  Secretary  of  the  Treasury,  "  whose 
decision  shall  then  be  final." 

Section  26  is  similar  to  section  7  of  the  act  of  March  3,  1893. 

Sections  27-31  contain  regulatory  clauses,  some  of  which  were 
embraced  in  previous  acts. 

By  section  32  the  Commissioner-General  of  Immigration,  acting 
under  the  Secretary  of  the  Treasury,  "  shall  prescribe  rules  for  the 
entry  and  inspection  of  aliens  along  the  bordei's  of  Canada  and 
Mexico,  so  as  not  to  unnecessarily  delay,  impede,  or  annoy  passengers 
in  ordinary  travel  between  the  United  States  and  said  countries." 

By  section  33  the  words  "  United  States  "  mean,  for  the  purposes 
of  the  act,  "  the  United  States  and  any  waters,  territory,  or  other 
place  now  subject  to  the  jurisdiction  thereof." 

Section  35  provides  that  "  the  deportation  of  aliens  arrested  within 
the  United  States  after  entry  and  found  to  be  illegally  therein,  .  .  . 
shall  be  to  the  trans- Atlantic  or  trans-Pacific  ports  from  which  said 
aliens  embarked  for  the  United  States;  or,  if  such  embarkation  was 
for  foreign  contiguous  territory,  to  the  foreign  port  at  which  said 
aliens  embarked  for  such  territory." 

By  section  36  the  laws  relating  to  the  immigration  or  exclusion  of 
Chinese  remain  unaffected. 

By  section  37  if  a  person  who  had  taken  up  his  permanent  residence 
in  the  United  States,  and  has  declared  his  intention  to  become  a  citi- 
zen, sends  for  his  wife  or  minor  children,  and  the  wife  or  any  of  the 
children  is  infected  with  a  contagious  disorder,  such  wife  or  child,  if 
the  disease  was  contracted  on  the  ship,  must  be  held  till  it  shall  be 
"  determined  whether  the  disorder  will  be  easily  curable,  or  whether 
they  can  be  permitted  to  land  without  danger  to  other  persons,"  and 
meanwhile  they  are  not  to  be  deported. 

Finally,  by  section  38  "  no  person  who  disbelieves  in  or  who  is 
opposed  to  all  organized  government,  or  who  is  a  member  of  or  affili- 
ated with  any  organization  entertaining  and  teaching  such  disbelief 
in  or  opposition  to  all  organized  government,  or  who  advocates  or 
teaches  the  duty,  necessity,  or  propriety  of  the  unlawful  assaulting  or 
killing  of  any  officer  or  officers,  either  of  specific  individuals  or  of 
officers  generally,  of  the  Government  of  the  United  States  or  of  any 
other  organized  government,  because  of  his  or  their  official  character, 
shall  be  permitted  to  enter  the  United  States  or  any  Territory  or 
place  subject  to  the  jurisdiction  thereof;"  and  any  person  who  know- 
ingly aids  or  assists,  "  or  who  connives  or  conspires  with  "  anyone 
"  to  allow,  procure,  or  permit,"  such  a  person  to  enter,  is  liable  to  a 
fine  of  $5,000,  or  imprisonment  for  not  less  than  one  year  nor  more 
than  five  years,  or  both. 

32  Stat  I.  1213. 


174  ALIENS.  [§563. 

The  authority  conferred  on  the  Secretary  of  the  Treasury  by  the 
act  of  March  3,  1903,  32  Stat.  1218,  to  cause  the  deporation  of  aliens 
found  in  the  United  States  in  violation  of  its  provisions,  does  not 
extend  to  aliens  who  entered  before  its  passage,  and  the  question  of 
the  time  of  entry,  being  jurisdictional,  may  be  inquired  into  on 
habeas  corpus. 

In  re  Lea  (1903),  126  Fed.  Rep.  234. 

By  the  act  of  February  14,  1903,  to  establish  the  Department  of 

Commerce  and  Labor,  the  Commissioner-General  of 

Act  of  Feb.  14, 1908. T         •        x-         xu  ^  •         •        x-         xi_ 

Immigration,  the  commissioners  of  immigration,  the 
Bureau  of  Immigration,  and  the  immigration  service  at  large  are 
transferred  to  that  Department,  and  are  placed  under  its  jurisdiction 
and  supervision. 

32  Stat.  825,  828-«29. 

See,  also,  act  of  March  22,  1904,  to  extend  the  exemption  from  head  tax 
to  citizens  of  Newfoundland  (33  Stat,  part  1,  p.  144)  ;  act  of  AprU 
28,  1904,  8ub»titutinf?  words  "  Secretary  of  Commerce  and  Labor " 
for  words  **  Secretary  of  the  Treasury  "  in  immigration  law  (id.  591)  ; 
act  of  Feb.  6,  1905,  in  relation  to  the  enforcement  of  the  immigration 
laws  in  the  Philippines.     (Id.  G89,  692.) 

4.  JuDiciAii  Decisions. 

§  563. 

As  the  act  of  1882  makes  no  provision  for  a  review  by  the  courts 
of  the  decision  of  the  immigration  commissioners  as  to  whether  an 
immigrant  is  likely  to  become  a  public  charge,  any  additional  facts 
ascertained  after  the  decision  should  be  presented  to  the  commis- 
sioners, and  not  to  the  court  on  habeas  corpus. 

In  re  Day,  27  Fed.  Rep.  G78. 

See,  to  the  same  effect,  under  the  act  of  Feb.  23,  1887,  In  re  Dietze,  40 
Fed.  Rep.  324. 

An  alien,  whom  it  is  sought  to  exclude  under  the  act  of  1882,  may 
enforce  his  right  to  land  by  habeas  corpus,  if  none  of  the  facts 
authorizing  his  exclusion  is  found. 

In  re  O'SuUivan,  31  Fed.  Rep.  447. 

Where  the  proceedings  are  regular  and  the  person  appears  to  be 
within  the  purview  of  the  exclusion  acts,  the  courts  will  not  interfere. 

In  re  Dietze,  40  Fed.  Rep.  324;  In  re  Florio,  43  Fed.  Rep.  114;  In  re 
Didfirri.  48  Fed.  Rep.  108;  In  re  Vito  RuUo,  43  Fed.  Rep.  02. 

By  the  regulations  of  the  Secretary  of  the  Treasury,  under  tlie 
acts  of  1885  and  1887,  the  power  of  determining  whether  a  person 
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should  be  permitted  to  land  was  vested  in  the  superintendent  of 
immigration  and  not  in  the  collector. 

In  re  Bucciarello,  45  Fed.  Rep.  463. 

See  In  re  Palagano,  38  Fed.  Rep.  580 ;   In  re  Vlto  RuHo,  43  Fed.  Rep.  62. 

Under  the  act  of  Oct.  19,  1888,  25  Stat.  565,  authorizing  the  Sec- 
retary of  the  Treasury,  if  satisfied  that  an  immigrant  has  been 
allowed  to  land  contrary  to  law,  to  cause  such  immigrant,  within  a 
year,  to  be  arrested  and  returned,  the  Secretary  may  grant  authority 
for  the  purpose  to  the  superintendent  or  inspector  of  immigration 
by  general  or  by  special  regulations  or  instructions. 

In  re  Lifierl,  52  Fed.  Rep.  293. 

Sec.  11  of  the  act  of  March  3, 1891,  refers  by  implication  to  the  act 
of  Oct.  19,  1888 ;  and  the  fact  that  the  decision  of  the  Secretary  of 
the  Treasury  in  such  a  matter  is  not  made  conclusive,  as  it  is  in  the 
case  of  a  denial  of  the  right  to  land,  does  not  affect  its  validity  so  long 
as  it  remains  unreversed. 

United  States  v.  Yamasaka,  100  Fed.  Rep.  404,  40  C.  C.  A.  454. 

An  order  of  deportation  by  an  inspection  officer,  under  the  act  of 
1891,  constitutes,  subject  to  the  appeal  to  the  superintendent  of  immi- 
gration and  the  review  of  the  Secretary  of  the  Treasury,  as  therein 
provided,  due  process  of  law  as  to  an  alien,  and  is  not  reviewable  by 
the  courts. 

Nishimura  Ekiu  t?.  United  States  (1802),  142  U.  S.  651. 
See,  also,  United  States  v,  Cliung  Sliee,  71  Fed.  Rep.  277. 

Section  13  of  the  act  of  1891,  giving  the  United  States  circuit  and 
district  courts  concurrent  jurisdiction  of  "  all  causes,  civil  and  crim- 
inal," arising  thereunder,  refers  only  to  actions  for  penalties  under 
sections  3  and  4,  and  indictments  for  misdemeanors  under  sections  6, 
8,  and  10. 

Nishimura  Ekiu  v.  United  States,  142  U.  S.  651. 

The  provisions  of  the  act  of  1891  empowering  inspectors  of  immi- 
gration and  their  assistants  to  take  testimony  on  oath  does  not  require 
them  to  do  so,  but  they  may  decide  on  their  own  inspection  and 
examination. 

Nishimura  Ekiu  v.  United  States,  142  U.  S.  651. 
See  In  re  Feinknopf,  47  Fed.  Rep.  447. 

The  decision  of  the  inspection  officers  on  a  special  inquiry  under 
the  act  of  1891  is  conclusive  on  the  courts,  the  remedy,  if  error  was 
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committed,  being  an  appeal  to  the  superintendent  of  immigration  and 
then  to  the  Secretary  of  the  Treasury,  as  the  act  provides. 

In  re  Hirsch  BerjanskI,  47  Fed.  Rep.  445. 

The  decision  of  the  Secretary  of  the  Treasury  can  not  be  reviewed 
on  habeas  corpus. 

United  States  v,  Arteago,  68  Fed.  Rep.  883,  16  C.  C.  A.  58. 

See,  however.  United  States  v.  Amor,  68  Fed.  Rep.  885,  16  C.  C.  A.  60, 
holding  that  persons  held  on  a  warrant  of  the  Secretary  which  did 
not  contain  their  names,  or  any  like  them,  should  be  released. 

The  burden  of  proof,  on  an  indictment  under  section  8  of  the  act  of 
March  3,  1891,  is  on  the  prosecution. 

United  States  v.  Spruth,  71  Fed.  Rep.  678. 

The  agent  of  a  vessel  who  is  ordered  to  detain  on  board  and  return 
immigrants,  uiider  the  act  of  March  3,  1891,  must  do  so  at  all  hazards, 
and  can  be  relieved  only  by  vis  major  or  inevitable  accident. 

Warren  t\  United  States,  58  Fed.  Rep.  559,  7  C.  C.  A.  368. 

An  alien  immigrant  was,  by  agreement  between  her  attorney  and  the 
attorney  of  the  United  States,  detained  in  a  mission  house  pending 
Judgment  on  habeas  corpus.  (Nishimnra  Eikiu  v.  United  States,  142 
U.  S.  651,  12  Sup.  Ct.  336.) 

See,  also.  In  re  Palagano,  38  B^ed.  Rep.  580. 

The  penalty  imposed  by  sec.  10  of  the  act  of  March  3,  1891,  26 
Stat.  1084,  on  the  master  of  a  vessel  for  neglecting  to  detain  on  board 
any  "  alien  who  may  unlawfully  come  to  the  United  States  "  thereon, 
applies  only  to  the  entry  of  immigrants. 

Moffltt  r.  United  States  (1904),  128  Fed.  Rep.  375,  63  C.  C.  A.  117. 

The  commitment  of  an  alien  pending  his  examination,  under  section 
8  of  the  act  of  March  3, 1891,  to  the  custody  of  a  sheriff,  does  not  affect 
his  rights. 

In  re  Way  Tai,  90  Fed  Rep.  484* 

Permission  to  an  alien  immigrant  to  go  ashore  temporarily,  pend- 
ing the  decision  of  the  authorities  on  the  question  of  the  right  to  land, 
does  not  exempt  such  immigrant  from  the  operation  of  the  law. 
In  re  Gayde  (1901),  113  Fed.  Rep.  588. 

Under  the  act  of  March  3,  1891,  26  Stat.  1080,  aliens  who  came  into 
the  country  unlawfully  from  France,  and  were  afterwards  tem- 
porarily in  British  Columbia,  but,  within  a  year  from  their  arrival 
from  France,  returned  to  the  United  States,  are  properly  deported 
to  France. 

Lavln  V,  Le  Fevre  (1903),  125  Fed.  Rep.  693. 
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The  fact  that  an  alien,  within  one  of  the  prohibited  classes,  had 
three  years  before  been  in  the  United  States  and  remained  four 
months,  during  which  he  bought  a  farm  and  took  out  his  first  papers, 
and  that,  after  his  second  arrival,  he  had  married  in  the  United 
States,  will  not  exempt  him  from  the  operation  of  the  statute. 
In  re  Klelbs  (1904),  128  Fed.  Rep.  656. 

A  proceeding  for  the  deportation  of  an  alien  under  the  act  of 
March  3, 1891,  26  Stat.  1084,  is,  unless  begun  by  the  arrest  of  the  alien 
within  a  year  after  his  last  entry,  barred  by  sec.  11  of  the  statute. 
In  re  Russomanno  (1904),  128  Fed.  Rep.  528. 

The  provision  of  the  act  of  Aug.  18,  1894,  28  Stat.  390,  declaring 
the  decision  of  the  appropriate  immigration  or  customs  officer,  if 
adverse  to  the  admission  of  an  alien,  to  be  final,  unless  reversed  on 
appeal  to  the  Secretary  of  the  Treasury,  precludes  a  judicial  review 
of  such  officer's  decision  by  habeas  corpus. 

In  re  Way  Tal,  96  Fed.  Rep.  484 ;  In  re  Ota,  96  Fed.  Rep.  487 ;  In  re  Lee 
Yee  Sing,  85  Fed.  Rep.  635;  In  re  Moses,  83  Fed.  Rep.  995;  United 
States  V,  Gin  Fung,  100  Fed.  Rep.  389,  40  C.  C.  A.  439,  reversing  In  re 
Gin  Fung,  89  Fed.  Rep.  153;  In  re  Nemvlrth  (1903),  123  Fed.  Rep. 
347;  the  Japanese  Immigrant  Case  (1903),  189  U.  S.  86. 

Bat  see,  as  to  special  cases,  In  re  Monaco,  86  Fed.  Rep.  117 ;  In  re  Korn- 
mehl,  87  Fed.  Rep.  314 ;  Lavln  t\  Le  Fevre  (1903),  125  Fed.  Rep.  693. 

The  provision  of  the  act  of  Aug.  18,  1894,  that,  "  where  an  alien 
is  excluded  from  admission  into  the  United  States,"  the  "  decision 
of  the  appropriate  immigration  or  customs  officers,  if  adverse  to  the 
admission  of  such  alien,  shall  be  final,  unless  reversed  on  appeal  to 
the  Secretary  of  the  Treasury,"  does  not  apply  to  aliens  unlawfully 
in  the  country  and  arrested  for  deportation. 
Chan  Gun  v.  United  States,  9  App.  D.  C.  290. 

Nor  does  it  apply  to  the  case  of  an  attempt  by  such  an  officer  to 
constrain  a  shipmaster,  by  refusing  clearance  to  his  ship  or  other- 
wise, to  pay  a  penalty  for  an  alleged  violation  of  the  immigration 
laws. 

United  States  r.  Burke,  99  Fed.  Rep.  895. 

Nor  does  it  preclude  the  court,  in  determining  whether  a  penal 
violation  of  the  laws  was  committed,  from  inquiring  whether  the 
alien,  in  respect  of  whom  such  violation  is  alleged,  was  in  reality  an 
immigrant  within  the  meaning  of  the  laws. 
United  States  v.  Burke,  99  Fed.  Rep.  895. 

A  bond  may  be  required  conditioned  on  the  alien  immigrant's  not 
becoming  within  a  certain  time  a  public  charge. 

United  States  v,  Lipkis,  56  Fed.  Rep.  427. 

H.  Doc.  551— vol  4 12 
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The  employment  by  a  railroad  company  in  its  office  in  the  United 
States  of  a  person  who  lives  in  Canada  and  comes  daily  to  his  work 
is  not  an  assisting  or  encouraging  of  the  "  importation  or  migra- 
tion "  of  an  alien  under  the  act  of  Feb.  26, 1885. 

United  States  v.  Mich.  Cent  R.  R.  Co.,  48  Fed.  Rep.  S65. 

The  act  of  Feb.  26,  1885,  in  prohibiting  the  immigration  of  aliens 
under  contract  to  perform  labor,  does  not  apply  to  an  alien  engaged 
to  come  to  the  United  States  by  a  religious  corporation  and  act  as  its 
rector  or  minister. 

Church  of  the  Holy  Trinity  v.  United  States  (1892).  143  U.  S.  457. 

The  court  in  its  opinion  declared  that  "  the  title  of  the  act,  the  evil  which 
was  intended  to  be  remedied,  the  circumstances  surrounding  the  ap- 
peal to  Congress,  the  reports  of  the  committee  of  each  house,  all 
concur  in  affirming  that  the  intent  of  Congress  was  simply  to  stay 
the  influx  of  this  cheap  unskilled  labor,"  1.  e.,  manual  labor.  (Id. 
465.) 

This  decision  reversed  30  Fed.  Rep.  303. 

A  chemist  on  a  sugar  plantation  is  a  person  of  a  "  recognized  pro- 
fession," under  section  5  of  the  act  of  March  3, 1891. 

United  States  v.  Laws  (1890),  163  U.  S.  258. 

An  expert  accountant  is  not  exempt,  as  a  member  of  a  "  recognized 
learned  profession,"  from  the  operation  of  the  contract  labor  law. 

In  re  Eliis  (19a3),  124  Fed.  Rep.  &37.  In  re  Charalambis,  ibid. 
*I  am  indebted  to  Alfred  Ilnyes,  jr.,  esq.,  of  the  New  Yorlc  bar,  counsel  for 
petitioner,  for  information  as  to  the  final  disix>sition  of  the  second 
case  here  cited.  Sotlrlos  S.  Lontoa  Charalambis,  a  Greek  subject,  ar- 
rived at  New  York,  May  0,  1903,  as  a  first-cabin  passeni?er  on  the 
steamer  Trave.  Questioned  by  the  immi^ation  ofilclals,  he  stated 
that  he  expected  to  act  as  chief  accountant  for  the  Greek  Currant 
Company  (a  Greek  corporation),  at  a  salary  of  $1,000  a  year,  In  a 
branch  which  was  to  l)e  established  in  the  United  States.  He  was 
ordered  to  be  deported  as  a  contract  laborer.  On  a  rehearing,  before 
a  sfjecial  board  of  inquiry,  it  appeared  that  Lontos  was  a  cousin  of 
the  chairman  of  the  directors  of  the  (ireek  Currant  Company  and  a 
nephew  of  the  president  of  the  National  Bank  of  Greece,  who  was  the 
lan^est  stockholder  in  the  company;  that,  by  reason  of  these  facts, 
his  iwsltlon  was  i)ecullarly  confidential  and  representatiye ;  and  that 
he  was  also  to  make  a  si>ecial  study  of  the  banking  business  in  the 
United  States.  The  chairman  of  the  si>e<*lal  l)oard  expressed  the  view 
that  the  contract-labor  law  did  not  apply  to  swh  a  case,  but  this 
view  did  not  prevail  and  the  order  of  deix>rtation  was  reaftinneil. 
The  Secretary  of  the  Treasury  on  api)eal,  May  2J),  afilrmed  this  deci- 
sion, and  the  Acting  Secretary,  on  June  2,  refused  a  rehearing.  On 
the  next  day  the  writ  of  habeas  corpus  was  obtained,  Ijontos  remain- 
ing in  the  custody  of  his  counsel.  The  court,  however,  declined  to 
review  the  decision  of  the  special  board,  and  an  appeal  was  then  taken 
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to  the  Supreme  Court  Meanwhile,  the  Greek  goyemment  had 
strongly  and  repeatedly  protested.  In  January,  1905,  after  the  case 
was  placed  on  the  day  calendar  of  the  Supreme  Court,  Mr.  Hayes 
agreed  to  move  for  a  dismissal  of  the  appeal,  on  an  assurance  from 
the  Department  of  Justice  that  his  client  would  be  admitted.  An 
order  of  admission  was  made  by  the  Secretary  of  Commerce  and 
Labor,  Jan.  21,  1905.  The  appeal  was  dismissed.  (196  U.  S.  643.) 
The  proposed  agency  of  the  Greek  Currant  Company  was  established 
in  New  York,  and  has  been  conducting,  as  Mr.  Hayes  states,  a  large 
and  successful  wholesale  business. 

Certain  natives  of  the  Philippine  Islands,  not  being  professional 
actors,  artists,  or  singers,  within  section  5  of  the  contract-labor  law, 
are  properly  excluded,  unless  on  other  grounds  they  may  be  regarded 
as  not  within  the  prohibition  of  the  law. 

As  the  claim  of  these  aliens  for  admission  appears  meritorious  and 
no  possible  competition  with  American  labor  will  be  involved,  and  as 
they  will  be  returned  to  their  country  in  due  time,  there  is  no  con- 
clusive objection  to  the  Secretary  of  the  Treasury  exercising  his 
favorable  administrative  discretion  in  admitting  them. 

The  law  does  not  necessarily  exclude  all  persons  who  do  not  come 
within  its  express  exceptions  if  they  are  not  manual  laborers. 

Syllabus,  Richards,  Acting  At.  Gen.,  May  29,  1899,  22  Op.  495. 

Sec.  1  of  the  act  of  February  26, 1885,  23  Stat.  332,  forbidding  the 
entrance  of  contract  laborers,  embraces  skilled  as  well  as  unskilled 
labor,  and  therefore  includes  alien  "  lacemakeri^"  one  of  whom  was 
also  described  as  a  "  draughtsman."  The  distinction  drawn  in 
Church  of  the  Holy  Trinity  n.  United  States,  143  U.  S.  457,  is  that 
between  manual  labor,  including  the  mechanical  trades,  on  the  one 
side,  and  the  professions  on  the  other. 

Griggs,  At.  Gen.,  Jan.  28,  1901,  23  Op.  381. 

Neither  the  prepaying  of  transportation  nor  the  assisting  or  en- 
couraging the  importation  of  an  alien  is  a  violation  of  the  act  of 
Feb.  2(),  1885,  if  there  was  no  contract  or  agreement  made  prior  to 
the  importation  or  migration,  binding  the  alien  to  perform  labor  or 
service. 

MoUer  r.  Tnited  States,  57  Fed.  Rep.  490,  6  C.  C.  A.  459. 

In  1880  the  British  minister  in  Washington  informally  brought  to 
the  attention  of  the  Secretary  of  State  a  grievance  of  the  Canadian 
authorities  to  the  effect  that  while  they  understood  the  object  of  the 
legislation  of  the  United  States  prohibiting  the  importation  and 
immigration  of  aliens  under  contract  to  labor  to  be  to  prevent  the 
immigration  of  laborers  from  Europe  under  contract  at  low  wages, 
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the  provisions  of  the  law  had  been  applied  to  people  living  along 
the  boundary,  so  that  at  Niagara  workmen  living  in  Canada  had  been 
warned  to  remove  their  residences  to  the  south  side  of  the  line  or  lose 
Iheir  employment 

Mr.  Blaine,  Sec.  of  State,  to  Mr.  Windom,  Sec.  of  Treasury,  June  12, 

1889,  173  MS.  Doni.  Let  359. 
With  regard  to  the  exclusion  as  contract  laborers  of  five  citizens  of 

Switzerland,  named  Jacob  Wahl,  Pens  Dubi,  Otto  Weber,  Gustave 

Rucksee,  and  Ludwig  Fischer,  see  Mr.  Olney,  Sec.  of  State,  to  Mr. 

Pioda,  Swiss  min.,  No.  28,  Feb.  11,  189G,  MS.  Notes  to  Switzerland, 

1.380. 

The  contract  need  not  be  an  express  and  direct  engagement  to  per- 
form any  particular  "  labor  or  services,"  but  it  is  sufficient  if  the  immi- 
grant comes  under  an  engagement  to  accept  work  which  a  certain 
person  or  agency  is  to  provide. 

Sir  J.  Pauncefote,  British  min.,  to  Mr.  Blaine,  Sec.  of  State,  May  22,  1889 ; 
Mr.  Blaine  to  Sir  J.  Pauncefote,  May  22,  1889;  Sir  J.  Pauncefote  to 
Mr.  Blaine,  June  1,  1889 ;  Mr.  Wharton,  Act.  Sec.  of  State,  to  Sir  J. 
Pauncefote,  July  2,  1889;  Sir  J.  Pauncefote  to  Mr.  Blaine,  July  3, 
1889;  Mr.  Wharton,  Act.  Sec.  of  State,  to  Mr.  Edwardes,  British 
charg^i,  July  22,  1889;  For.  Rel.  1889,  470,  473.  475,  470,  477. 

In  an  action  to  recover  a  penalty  under  the  contract-labor  laws,  the 
declaration  should  distinctly  allege  the  particulars  of  the  violation 
charged. 

United  States  v.  River  Spinning  Co.,  70  Fed.  Rep.  978 ;  United  States  v. 

Gay,  80  Fed.  Rep.  254. 
See,  however,  United  States  v.  Great  Falls  &  C.  Ry.  Co.,  53  Fed.  Rep.  77. 

Neither  the  act  of  Feb.  26, 1885,  23  Stat.  332,  nor  the  act  of  Oct.  19, 

1888,  25  Stat.  565,  authorizes  a  private  individual  to  maintain  an 

action  to  recover  for  his  own  use,  as  informer,  the  penalty  imposed 

for  violation  of  the  prohibition  against  the  entry  of  contract  laborers. 

Rosenberg  v.  Union  Iron  Works  (1901),  109  Fed.  Rep.  844. 
See,  as  to  the  proper  form  of  action.  United  States  v»  McElroy  (1902),  115 
Fed.  Rep.  252. 

The  United  States  district  courts  have,  under  sec.  563  R.  S.,  concur- 
rent jurisdiction  with  the  circuit  courts  of  suits  for  the  recovery  of 
penalties  under  the  act  of  Feb.  26, 1885. 

United  States  v.  Whitcomh  Metallic  Bedstead  Co.,  45  Fed.  Rep.  89. 

The  act  of  March  3,  1903,  32  Stat.  1213,  in  omitting  to  provide  for 
the  deportation  of  contract  laborers,  did  not  repeal  the  acts  of  Feb.  26, 
1885,  23  Stat.  332,  and  March  3,  1891,  26  Stat.  1084,  which  cover  the 
subject. 

In  re  Ellis  (1903),  124  Fed.  Rep.  637. 
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6.  Convicts. 
§565. 

• 

"  In  the  first  place,  the  term  '  convicts '  covers  all  persons  convicted, 
by  due  procass  of  law,  of  any  offense  whatever  not  being  a  political 
offense.  This  would  include  many  offenses  not  specified  in  any  extra- 
dition treaty  of  the  United  States,  and  might  give  rise  to  inquiries  on 
the  part  of  any  Government,  whether  having  a  treaty  with  us  or  not, 
or  even  positive  demands  for  surrender  with  submission  of  legal  proof 
of  conviction,  which,  as  the  law  stands,  it  might  be  difficult  to  decline 
compliance  with.  The  idea  of  surrender  of  convicts,  it  seems  to  me, 
should  be  excluded,  leaving  it  the  clear  intent  of  the  law  to  enable  the 
deportation  of  obnoxious  criminals  as  a  measure  of  social  self-defense. 

"  In  the  second  place,  the  provision  that  the  convicts  '  shall  be  sent 
back  to  the  nations  to  which  they  belong  and  from  whence  they  came,' 
might  involve  the  question :  To  what  nation  does  a  convict  belong;  to 
that  which  claims  him  as  a  citizen  or  that  which  claims  him  as  a  con- 
vict under  its  laws  ?  And  from  what  nation  does  he  come ;  from  that 
of  allegiance,  or  of  conviction,  or  of  last  departure?  A  decision  in 
any  given  case  might  involve  a  practically  judicial  act  to  be  performed 
by  persons  or  charitable  bodies,  in  whom  the  law  could  not  have 
intended  to  vest  judicial  powers. 

"  The  statute  is  mandatory  that  the  convicts  it  names  shall  be  sent 
back.  It  would  seem  desirable,  that  in  the  regulations  which  you  are 
directed  to  prescribe  for  such  sending  back,  the  interpretation  in  these 
regards  shall  be  clear,  and  I  might  add  that  it  is  especially  desirable 
that  neither  officers  of  this  Government  nor  State  boards  nor  private 
associations  or  individuals  be  held  responsible  for  the  safe  conveyance 
of  any  foreign  convict  from  the  United  States  to  the  territory  of  the 
country  where  the  crime  was  committed." 

Mr.  Frelinghuysen,  Sec.  of  State,  to  Mr.  Folger,  Sec.  of  Treasury.  Nov. 
15,  1882,  144  MS.  Dom.  Let.  421. 

The  word  "  convict,"  as  used  in  the  act  of  Aug.  3,  1882,  covers  per- 
sons who  have  been  convicted  of  felonious  crimas,  even  after  the 
expiration  of  their  sentences. 

Mr.  B«^yarcl,  Sec.  of  State,  to  Mr.  Kasson,  mln.  to  Germany,  March  13, 
188.^),  For.  Kel.  188.^).  4(m. 

This  instruction  related  to  the  case  of  one  Andreas  Rausch,  to  whom  the  Ba- 
varian local  autliorities  furnished  money  to  enable  him  to  emirate  to 
the  United  States,  after  he  had  undergone  a  five  years*  imprisonment 
for  arson.  Because  the  act  of  1874  (chap.  140,  sec.  5)  In  terms  ex- 
cluded only  convicts  who  were  "  undergoing  "  their  sentence,  or  w^hose 
sentence  had  been  "  remitted  on  condition  of  their  emigration,"  the 
German  Government  claimed  that  Rausch  did  not  come  within  the 
prohibition.    Mr.  Kasson,  in  reply,  called  attention  to  tiie  employ- 
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ment  in  the  later  statute  of  the  word  "  convict,"  which  he  construed 
as  covering  persons  w^ho  had  been  convicted  of  felonious  crimes, 
even  though  their  sentence  had  expired.  (For.  Rel.  1885,  402.)  His 
action  was  approved.  (Id.  406.) 
See,  in  the  same  sense,  Mr.  Bayard,  Sec.  of  State,  to  Baron  Fava,  Ital. 
min.,  June  8,  1888,  For.  Rel.  1888,  II.  1057. 

With  regard  to  a  petition  of  sundry  citizens  of  Chicago,  addressed 
to  the  lord  lieutenant  of  Ireland,  asking  for  the  release  of  William 
Naugle,  a  British  subject,  who  was  under  sentence  of  imprisonment  in 
Ireland  for  crime  there  committed,  the  Department  of  State,  replying 
to  a  request  for  the  official  transmission  of  the  petition  to  the  British 
Government,  said  that  it  would  not  be  competent  for  an  official  of  the 
United  States  to  aid  in  procuring  the  release  of  a  person  convicted  of 
crime  in  a  foreign  country  in  order  to  enable  him  to  come  to  the 
United  States  in  violation  of  the  act  of  August  3, 1882.  The  petition 
was  therefore  respectfully  returned. 

Mr.  Bayard,  Sec.  of  State,  to  Mr.  Lawler,  March  2,  1887,  163  MS.  Dom. 
Let  273. 

It  appears  to  be  in  the  nature  of  the  case  impossible  to  distinguish 
.by  a  general  ruling  the  offences  that  justify  from  those  that  do  not 
justify  the  exclusion  of  a  convict  from  the  United  States.  It  is  "  not 
the  extent  of  the  injury  done  to  the  sufferer  or  to  society  which  is  the 
consideration  in  barring  immigrants  as  convicts,  but  the  criminal 
intent  displayed  by  the  offender,  the  object  of  the  law  being  not  to 
punish  an  offence  either  against  society  or  an  individual,  but  to  ex- 
clude from  the  territory  of  the  United  States  persons  of  criminal 
dispositions." 

Mr.  Ilay,  Sec.  of  State,  to  Count  Vinci,  Italian  charge,  No.  429,  Jan.  14, 
1899,  MS.  Notes  to  Ital.  Leg.  IX.  318,  quoting  from  a  letter  of  the 
Acting  Secretary  of  the  Treasury. 

An  immigrant  who  has  been  convicted  in  the  country  from  which 
he  came  of  an  assault  with  a  deadly  weapon,  and  who  has  served  a 
sentence  of  imprisonment  therefor,  is  a  convict  within  the  meaning 
of  the  immigration  laws. 

In  re  Aliano,  43  Fed.  Rep.  517. 

Joseph  Mullett,  aged  39,  and  James  Fitzharris,  aged  60,  who  were 
convicted  in  England  of  complicity  in  the  Phoenix  Park  murders, 
arrived  at  New  York  on  the  steamer  Lucania^  May  26,  1900.  Being 
arrested  for  deportation  under  sec.  1  of  the  act  of  March  3,  1801, 
their  case  was  submitted  to  a  special  board  of  inquiry,  l^fore  which 
they  contended  by  counsel  that  the  offence  of  which  they  wore  (con- 
victed was  of  a  political  nature.    The  decision  of  the  board  was 
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adverse  to  them,  and  they  appealed  to  the  Commissioner-General  of 
Immigration,  by  whom  it  was  decided,  June  20, 1900,  after  conference 
with  the  Attorney-General  and  the  Solicitor-General,  that  the  offence 
of  which  they  were  convicted  was  murder  in  the  ordinary  sense  and 
could  not  be  classed  as  a  "  political  offence."  The  appeal  was  there- 
fore dismissed,  and  they  were  ordered  to  be  deported  to  the  country 
from  which  they  came,  in  conformity  with  the  law. 

Mr.  Larned,  Act.  Comr.  Gen.  of  Immigr.,  to  Mr.  Moore,  March  29, 1901,  MS. 

See  New  York  Evening  Post,  June  20,  1900,  where  it  is  stated  that  Messrs. 
MuUett  and  Fitzharris,  in  a  letter  to  Mr.  Fitchle,  commissioner  of 
immigration  at  New  York,  made  the  point  that  they  were  "par- 
doned "  convicts,  and  also  complained  of  being  kept  under  restraint 
so  that  they  had  been  prevented  from  going  to  church.  See  infra, 
§  604. 

In  the  case  of  a  Portuguese  subject  who,  while  undergoing  impris- 
onment on  conviction  of  poisoning  her  husband,  escaped  in  Novem- 
ber, 1882,  from  her  prison  in  the  Azores  and  fled  to  the  United  States, 
it  was  held  that  the  act  of  August  3,  1882,  although  it  authorized  the 
return  of  foreign  convicts  to  the  country  to  which  they  belong  and 
from  which  they  come,  did  not  operate  as  a  general  extradition  act 
under  which  fugitive  criminals  could  be  delivered  up  to  foreign 
governments  on  request,  but  was  confined  in  its  interpretation  and 
execution  to  the  limits  and  methods  of  expulsion  which  it  expressly 
provided. 

Moore  on  Extradition,  I.  §§  31,  38-40;  and  see  the  correspondence  there 
cited. 

7.  Seamen. 

§566. 

"  By  a  decision  of  the  Treasury  Department  of  November  2,  1899, 
it  is  held  that  a  foreign  seaman  after  being  discharged  at  a  United 
States  port  is  simply  an  alien,  and,  as  such,  is  subject  to  the  provi- 
sions of  section  1  of  the  act  of  Congress  approved  March  3,  1891,  and 
acts  amendatory  thereof,  as  to  the  examination  prescribed  in  order  to 
determine  whether  he  is  entitled  to  admission  into  this  country: 
and  collectors  of  customs  have  been  directed  to  take  steps  for  the  ex- 
aminatipn  of  discharged  seamen  and  for  the  fulfillment  of  all  the 
requirements  of  the  United  States  immigration  laws  and  regulations. 

"  This  action  was  necessitated  by  the  complaints  made  to  the  Treas- 
ury Department  of  the  defeat  of  the  purposes  of  the  United  States 
immigration  laws  resulting  from  the  landing  of  aliens  who  were  not 
regularly  employed  as  members  of  the  crew,  upon  the  claim  that  as 
seamen  they  were  exempt  from  the  operation  of  those  laws. 

"  In  order  to  obviate  any  difficulties  that  might  arise  in  enforcing 
the  terms  of  the  circular,  I  have  the  honor  to  request  that  your  excel- 
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lency  will  be  good  enough  to  instruct  the  consular  officers  of  Germany 
at  seaports  of  the  United  States  to  require  the  masters  of  German 
vessels  arriving  at  such  ports  to  furnish  lists,  as  required  by  United 
States  law,  of  all  alien  persons  signed  on  the  ships'  articles  who 
are  not  bona  fide  members  of  the  crew,  including  stowaways  and 
workaways. 

"  Such  an  arrangement  would  insure  the  examination  of  all  such 
alien  persons  in  accordance  with  the  requirements  of  the  United  States 
immigration  laws  and  enable  the  masters  of  vessels  upon  which  those 
who  are  inadmissible  have  come  to  return  them  immediately  before 
expenses  for  maintenance,  etc.,  which  are  chargeable  to  the  vessels 
bringing  them,  have  been  incurred,  thus  inuring,  as  your  excellency 
will  readily  see,  to  the  advantage  of  the  vessel  as  well  as  to  that  of  the 
United  States. 

"  Adding  that  I  have  addressed  similar  requests  to  your  excellency's 
colleagues  of  the  diplomatic  corps  in  Washington,  I  beg,"  &c. 

Mr.  Hay,  Sec.  of  State,  to  Ilerr  Von  HoUeben,  German  ambass.,  Jan.  16, 
1900,  Notes  to  German  Leg.  XII.  456. 

A  Norwegian  vessel  entered  the  port  of  Mobile  with  a  crew  articled 
for  a  voyage  to  the  United  States  and  thence  to  Europe.  One  of  the 
crew,  being  an  alien  seaman,  sought  to  obtain  his  discharge  at  Mobile, 
but  his  application  was  refused.  He  then  deserted,  but  under  a  threat 
of  arrest  returned  to  the  vessel.  He  afterwards  deserted  again,  and 
clearance  was  refused  the  vessel  on  the  ground  that  the  master  had 
violated  the  immigration  laws  by  not  holding  the  seaman  on  his 
i-eturn  to  the  vessel  after  his  first  absence.  Held,  that  the  seaman  in 
question  was  not  an  alien  immigrant  in  the  sense  of  the  immigration 
laws,  and  that  clearance  could  not  be  refused. 

United  States  v.  Burke,  99  Fed.  Rep.,  895,  cited  by  Beck,  Act.  At.  Gen., 
Sept.  10.  1901,  23  Op.  521,  522 ;  Reiwrt  of  the  Commr.  of  Navigation 
(1902),  319. 

The  question  of  the  application  of  the  immigration  laws  to  seamen 
is  one  to  be  determined  according  to  circumstances.  While  they  are 
not  expressly  excepted  from  the  operation  of  those  laws,  they  have  in 
practice  always  been  so  excepted,  unless  where  there  was  an  evident 
design  to  defeat  the  objects  of  the  statutes  by  immigrants  shipping 
as  sailors.  The  question  of  the  applicability  of  those  statutes,  as  well 
as  the  question  of  the  liability  to  payment  of  head  money  under  the 
act  of  August  3,  1882,  depends  upon  the  individual's  intention  and 
must  be  dealt  with  according  to  the  evidence  in  each  particular  case. 
If  persons  ship  as  seamen,  as  a  convenient  way  of  securing  passage 
and  of  gaining  entrance  as  immigrants,  then  they  are  to  be  treated  not 
only  as  immigrants,  but  also  as  passengers  subject  to  the  capitation 
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tax.  If,  on  the  contrary,  they  ship  with  the  intention  in  good  faith 
to  continue  their  occupation  as  seamen  and  with  no  intention  to  make 
entry  into  the  United  States,  they  are  not  immigrants  nor  are  they 
subject  as  passengers  to  that  tax. 

Beck,  Act.  At.  Gen.,  Sept.  10,  1901,  23  Op.  521,  and  Report  of  the  Comr.  of 
Navigation  (1902),  319,  citing  United  States  v.  Burke,  99  Fed.  Rep. 
895;  the  cafie  of  the  Lancashire,  Treas.  Dept.  Dec.  21724;  Griggs, 
At.  Gen.,  May  8,  1899,  22  Op.  400;  Miller,  At.  Gen.,  Dec.  29,  1890,  19 
Op.  700. 

As  to  the  practice  of  desertion  from  British  and  Norwegian  vessels  of 
seamen  from  the  Orient,  chiefly  Japanese,  at  Portland,  Oregon,  ap- 
perently  with  a  view  to  evade  the  immigration  laws,  see  Mr.  Day, 
Sec.  of  State,  to  Sec.  of  Treas.,  June  18,  1898,  229  MS.  Dom.  Let  421. 

In  July,  1902,  the  City  of  Peking^  of  the  Pacific  Mail  Steamship 
Company,  shipped  a  Chinese  crew  at  Hongkong  for  a  voyage  to  San 
Francisco  and  return,  the  return  to  be  made  by  the  same  ship  or  by 
any  other  vessel  of  the  same  company  in  the  trans-Pacific  trade.  On 
her  voyage  to  San  Francisco  the  City  of  Peking  was  disabled  and 
was  towed  to  Kobe,  Japan,  for  repairs.  Her  crew  were  put  on  the 
Gaelic^  a  vessel  of  the  British  Occidental  and  Oriental  Company, 
and  brought  to  San  Francisco,  where  the  Pacific  Mail  Steamship 
Company  sought  to  transfer  them  to  the  Korca^  a  vessel  which  had 
been  substituted  for  the  City  of  Peking  for  the  voyage  to  Hongkong. 
It  was  held — 

1.  That  the  transfer  of  the  crew  of  the  City  of  Peking  to  the  Korea 
might  be  permitted  when  they  should  have  duly  signed  for  the  return 
voyage  to  Hongkong,  in  accordance  with  their  contract,  before  a 
United  States  shipping  commissioner. 

2.  That  the  alien  contract  labor  laws  had  no  application  to  Chinese 
or  other  foreign  seamen. 

3.  That  the  bare  landing  of  the  seamen,  if  it  was  to  be  considered 
as  a  landing  at  all,  in  order  that  they  might  be  reshipped  on  the 
Korea^  would  not  violate  the  treaty  and  laws  in  relation  to  the  ex- 
clusion of  Chinese. 

Hoyt,  Act.  At.  Gen.,  Aug.  29,  1902,  24  Op.  Ill,  and  Report  of  Comr.  of 
Navigation  (1902),  317,  citing  23  Op.  At.  Gen.  521;  In  re  Moncan,  14 
Fed.  Rep.  44,  47;  In  re  Ah  Kee,  22  Fed.  Rep.  519;  Schermaelier  v. 
Yates,  57  Fed.  Rep.  G6S ;  United  States  v.  Burke,  99  Fed.  Rep.  895, 
898;  In  re  Jam,  101  Fed.  Rep.  989. 

May  16,  1896,  the  British  ambassador  at  Washington  made  a  rep- 
resentation as  to  the  action  of  the  customs  authorities  at  New  Or- 
leans in  fining  the  master  of  the  British  steamer  Cuban  $300  for  a 
violation  of  the  immigration  laws.  It  appeared  that  two  stowaways, 
who  had  concealed  themselves  on  the  veSvSel  in  order  to  go  to  the 
United  States,  were,  on  being  discovered  at  sea,  allowed  to  sign  the 
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ship's  articles  and  were  enrolled  as  members  of  the  crew.  On  the  arri- 
val of  the  vessel  at  New  Orleans  the  customs  officials,  becoming 
acquainted  with  the  facts,  ordered  the  men  to  be  detained  on  board 
and  to  be  deported,  but  they  subsequently  escaped.  The  Treasury 
Department  took  thfe  view  that  the  master  had  violated  the  laws  of 
his  own  Government,  with  a  view  also  to  violate  the  laws  of  the 
United  States,  and  that  the  i>enalty  should  not  be  remitted.  The 
British  ambassador  called  attention  to  the  case  of  the  United  States 
vessel  Sandrey^  in  which  it  was  held  that  a  stowaway  on  a  British 
vessel,  once  enrolled  as  a  member  of  the  crew,  acquired  the  status 
of  a  British  seaman  and  was,  in  the  event  of  desertion,  to  be  con- 
sidered as  such.  It  was  also  represented  that  the  master  had  not  in- 
tended any  breach  of  law,  but  after  being  ordered  to  deport  the 
men,  had  used  his  utmost  endeavors  to  prevent  their  landing.  It  was 
stated  that  it  was  the  practice  at  New  York,  when  stow^aways  discov- 
ered at  9ea  in  British  vessels  were  entered  on  the  ship's  articles,  to 
take  them  into  custody  on  arrival  and  hold  them  at  the  expense  of 
th?  ship  until  her  departure.  The  Treasury  Department  replied  that 
an  appeal  would  be  taken  from  the  decision  in  the  Sandrey  case, 
which  was  apparently  in  conflict  with  the  decision  In  re  Vito  Rullo, 
43  F'ed.  Rep.  62,  and  that  the  masters  of  the  British  vessels  bound 
to  New  Orleans  scH^ned  to  consider  the  placing  of  stowaways  on 
their  crew  list,  in  order  to  avoid  trouble  from  the  immigrant  laws, 
as  one  of  their  prerogatives.  As  to  the  case  at  New  York,  it  was 
stated  that  the  master  of  the  vessel  declined  to  restrain  the  stowaways, 
under  the  advice  of  the  British  consul,  for  the  reason  that  thev  were 
British  seamen.  In  a  subsequent  communication  it  was  stated  that 
the  number  of  immigrants  of  the  prohibited  cla&ses  entering  New 
Orleans  w^as  too  small  to  warrant  an  establishment  similar  to  that 
maintained  at  New  York. 

For.  Rel.  18W^.  301-307. 

VII.  EXCLUSION  OF  CHINESE. 
1.  Treaty  of  1880. 

§  S67. 

• 

By  Art.  V.  of  the  treaty  between  the  United  States  and  China, 
commonly  called  the  Burlingame  treaty,  concluded  at  Washington, 
July  28,  1868,  by  Mr.  Seward,  on  the  part  of  the  United  States,  and 
Anson  Burlingame,  on  the  part  of  China,  the  high  contracting  parties 
"  cordially  recognize  the  inherent  and  inalienable  right  of  man  to 
change  his  home  and  allegiance,  and  also  the  mutual  advantage  of  the 
free  migration  and  emigration  of  their  citizens  and  subjects  respec- 
tively from  the  one  country  to  the  other  for  purposes  of  curiosity, 
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of  trade  or  as  permanent  residents;  "  they  "  therefore  join  in  repro- 
bating any  other  than  an  entirely  voluntary  emigration  for  these  pur- 
poses;" and  "consequently  agree  to  pass  laws  making  it  a  penal 
offence  for  a  citizen  of  the  United  States  or  Chinese  subjects  to  take 
Chinese  subjects  either  to  the  United  States  or  to  any  other  foreign 
country,  or  for  a  Chinese  subject  or  citizen  of  the  United  States  to 
take  citizens  of  the  United  States  to  China  or  to  any  other*  foreign 
country  without  their  free  and  voluntary  consent,  respectively." . 

"  In  connection  with  this  subject  I  call  the  attention  of  Congress  to 
a  generally  conceded  fact,  that  the  great  proportion  of  the  Chinese 
immigrants  who  come  to  our  shores  do  not  come  voluntarily  to  make 
their  homes  with  us  and  their  labor  productive  of  general  prosperity, 
but  come  under  contracts  with  head-men  who  own  them  almost  abso- 
lutely. In  a  worse  form  does  this  apply  to  Chinese  women.  Hardlj' 
a  perceptible  percentage  of  them  perform  any  honorable  labor,  but 
they  are  brought  for  shameful  purposes,  to  the  disgrace  of  the  com- 
munities where  settled  and  to  the  great  demoralization  of  the  youth 
of  those  localities.  If  this  evil  practice  can  be  legislated  against,  it 
will  l)e  my  pleasure  as  well  as  duty  to  enforce  any  regulation  to 
secure  so  desirable  an  end." 

President  Grant,  nnuunl  message,  Dec.  7,  1874,  For.  Rel.  1874,  vll. 

Sections  2158-21(5.3  of  the  Revised  Statutes  and  the  act  of  March  3,  1875 
(1  Supp.  R.  S.  80,  ch.  141),  prohibit  the  importation  of  "cooleys" 
and  of  women  for  immoral  pur[)oses.     (S.  Doc.  291,  57  Cong.  1  sess.  8.) 

The  application  of  the  settled  principles  of  international  law  to  the 
Chinese  in  the  United  States  is  to  be  modified  by  the  fact  that  the 
Chinese  decline  to  accept  these  principles,  leading  an  isolated  life  in 
the  communities  in  which  they  are  settled,  always  expecting  to  return 
to  China,  and  never,  therefore,  becoming  domiciled  among  us,  and 
that  they  maintain  the  same  system  of  isolation  towards  Americans 
in  China,  regarding  them  always  as  strangers,  more  or  less  outside 
of  the  protection  of  the  law. 

Mr.  Fish,  Sec.  of  State,  to  Mr.  G.  F.  Seward,  Aug.  31,  1876,  MS.  Inst 
China,  II.  421). 

May  25,  1880,  Mr.  Evarts,  Secretary  of  State,  announced  to  the 
Chinese  legation  at  Washington  the  appointment  of  Messrs.  John  F. 
Swift,  of  California,  and  William  Henry  Trescot,  of  South  Caro- 
lina, as  commissioners  to  act  jointly  with  Mr.  James  B.  Angell,  min- 
ister plenipotentiary  to  China,  to  conclude  a  settlement  by  treaty  of 
such  pending  matters  as  might  be  ccmfided  to  them.  Mr.  Evarts  ex- 
pressed, in  the  name  of  the  President,  the  conviction  that  the  sending 
of  this  high  commission  to  China  could  not  fail  to  draw  closer  the 
bonds  of  amity  between  the  two  countries,  and  that  the  result  of  its 
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wise  and  conciliatory  counsels,  met  in  a  like  spirit  of  wisdom  and 
conciliation  by  the  enlightened  statesmen  of  China,  would  build  up  a 
lasting  monument  of  the  good  will  and  kindred  interests  which  ani- 
mated the  two  nations. 

Messrs.  Angell,  Swift,  and  Trescot  reached  Peking  on  September 
19, 1880,  and  found  that  Messrs.  Pao  Chiin  and  Li  Hung  Tsao,  men  of 
high  rank  and  both  meml)ers  of  the  privy  council,  as  well  as  ministers 
in  the  foreign  office,  had  been  appointed  as  commissioners  to  negotiate 
with  them. 

October  1,  1880,  the  American  commissioners  laid  before  the 
Chinese  commissioners  a  memorandum  exhibiting  the  difficulty  and 
dangers  attending  the  free  immigration  of  Chinese  laborers  into  the 
United  States,  and  the  desire  of  the  ITnited  States  to  revise  the  treaty 
stipulations  between  the  two  countries  bearing  on  the  subject. 

The  Chinese  commissioners,  in  a  memorandum  of  October  7,  1880, 
intimated  that  they  were  ready  to  enter  upon  negotiation  to  prohibit 
the  four  classes— coolie  laborers,  criminals,  prostitutes,  and  diseased 
persons.  The  American  commissioners  intimated  that  this  proposal 
was  insufficient  and  asked  that  the  Chinese  Government  consent  to 
such  a  modification  of  the  free  immigration  clauses  of  the  Burlingame 
treaties  as  would  avoid  the  raising  of  questions  that  might  disturb 
the  friendly  relations  of  the  two  countries.  To  this  end  the  American 
commissioners  submitted  a  project  of  a  treaty  which,  while  it  pro- 
vided that  citizens  of  the  one  country  visiting  or  residing  in  the 
other  for  purposes  of  trade,  travel,  or  temporary  residence,  or  of 
teaching,  study,  or  curiosity,  should  enjoy  most- favored-nation  treat- 
ment, the  Government  of  the  United  States  should  have  the  right  to 
regulate,  limit,  suspend,  or  prohibit  the  coining  of  Chinese  laborers, 
by  which  term  was  to  be  understood  all  immigration  other  than  that 
for  teaching,  trade,  travel,  study,  and  curiosity. 

The  Chinese  commissioners  agreed  to  the  limitation  of  immigra- 
tion, but  not  to  the  prohibition,  and  they  sought  to  confine  the 
limitation  to  California. 

The  American  commissioners  finally  agreed  to  omit  the  word  "pro- 
hibit," and  use  the  words  "regulate,  limit,  or  suspend."  But  the  right 
thus  secured  they  declined  to  subject  to  conditions,  saying  that  the 
Chinese  Government  ought  to  assume  that  the  right  would  1x5  exer- 
cised by  the  United  States  in  a  friendly  and  judicious  manner,  l)ut 
that  it  would  l)e  entirely  usc»less  without  the  power  of  employing  it 
when  and  how,  in  the  judgment  of  that  Government,  it  ought  to  Ik? 
exercised.  They  also  declined  to  admit  the  exception  of  "artisans" 
from  the  class  of  Chinese  laborers. 

The  terms  of  the  treaty  were  agreed  upon  on  November  6,  1880. 

For.  Rel.  1880.  302;  For.  Rel.  1881,  168,  171,  173,  174-178,  182-188.  180. 
195-lOa 
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The  treaty  between  the  United  States  and  China,  concluded  Nov. 
17,  1880,  provides : 

"Article  I.  Whenever  in  the  opinion  of  the  Government  of  the 
United  States,  the  coming  of  Chinese  laborers  to  the  United  States, 
or  their  residence  therein,  affects  or  threatens  to  affect  the  interests 
of  that  country,  or  to  endanger  the  good  order  of  the  said  country 
or  of  any  locality  within  the  territory  thereof,  the  Government  of 
China  agrees  that  the  Government  of  the  United  States  may  regu- 
late, limit,  or  suspend  such  coming  or  residence,  but  may  not  abso- 
lutely prohibit  it.  The  limitation  or  suspension  shall  be  reasonable 
and  shall  apply  only  to  Chinese  who  may  go  to  the  United  States  as 
laborers,  other  classes  not  being  included  in  the  limitations.  Jjegisla- 
tion  taken  in  regard  to  Chinese  laborers  will  be  of  such  a  character 
only  as  is  necessary  to  enforce  the  regulation,  limitation  or  suspen- 
sion of  immigration,  and  immigrants  shall  not  be  subject  to  personal 
maltreatment  or  abuse. 

"Article  II.  Chinese  subjects,  whether  proceeding  to  the  United 
States  as  teachers,  students,  merchants,  or  from  curiosity,  together 
with  their  body  and  household  servants,  and  Chinese  laborers  who  are 
now  in  the  United  States  shall  be  allowed  to  go  and  come  of  their  own 
free  will  and  accord,  and  shall  be  accorded  all  the  rights,  privileges, 
immunities  and  exemptions  which  are  accorded  to  the  citizens  and 
subjects  of  the  most  favored  nation." 

For  the  fuH  text  of  the  treaty,  see  the  U.  S.  Treaty  Volume  (1776-1887), 

182. 
Sees.  2158-2163,  R.  S.,  and  the  act  of  March  3,  1875  (1  Supp.  R.  S.  86, 

ch.  141),  prohibit  the  imi)ortation  of  coolies,  as  well  as  of  women  for 

purposes  of  prostitution. 
As  to  the  exclusion  of  Chinese  from  Australia,  see  For.  Rel.  1888,  I.  340. 
As  to  restrictive  measures  in  Canada  and  Hawaii,  see  Mr.  Bayard,  Sec.  of 

State,  to  Mr.  Mitchell.  U.  S.  S.,  March  12,  1886.  159  MS.  Dom.  Let. 

298,  enclosing  copies  of  dispatches  from  Hawaii,  No.  135,  March  26, 

1884;  No.  138,  April  14.  1884  (For.  Rel.  1884,  281,  282)  ;  No.  20,  Sept 

12,  1885  (For.  Rel.  1885,  475)  ;  No.  45,  Feb.  12.  1885;  and  of  a  note 

from  the  British  minister  of  Aug.  27,  1885. 

2.  Legislation,  1882-1893. 

§  568.   " 

By  the  act  of  May  6,  1882,  provision  was  made  for  the  execution  of 

the  foregoing  stipulations. 
*  °         '  It  suspended  (sec.  1)  for  ten  years  the  coming  of 

Chinese  laborers  to  the  United  States,  provided  for  the  depor- 
tation of  any  who  should  come  in  violation  of  the  prohibition, 
and  imposed  (sec.  2)  on  the  master  of  any  vessel  who  should 
"  knowingly  bring  within  the  United  States  on  such  vessel,  and  land 
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or  permit  to  be  landed,  any  Chiiiese  laborer,  from  any  foreign  port 
or  plaoe^"  a  fine  of  not  more  than  $500  for  each  such  laborer,  to  which 
might  also  be  added  a  year's  imprisonment.  These  sections,  however, 
did  not  apply  (sec.  3)  to  Chinese  laborers  in  the  United  States  on 
Nov.  17,  1880,  or  who  should  have  come  within  ninety  days  after  the 
passage  of  the  act ;  but  such  laborers,  in  order  to  establish  their  right 
to  go  and  come,  were  required  (sec.  4),  on  departing  from  the  United 
States,  to  obtain  from  the  collector  of  customs  certificates  of  identity 
entitling  them  to  return. 

It  was  further  provided  (sec.  6)  that  Chinese  persons,  other  than 
laborers,  who  might  be  entitled  to  enter  the  United  States,  should  be 
so  identified  "  by  a  certificate  issued  under  the  authority  of "  the 
Chinese  Government ;  and  the  forgery  of  such  a  certificate  was  made 
a  misdemeanor,  punishable  by  a  fine  not  exceeding  $1,000  and  impris- 
onment not  exceeding  a  year. 

Masters  of  vessels  were  required  (sec.  8)  to  furnish  lists  of  Chinese 
passengers;  and  any  vessel  whose  master  knowingly  .violated  any 
provision  of  the  act  was  subject  to  forfeiture  (sec.  10).  Bringing  in 
by  land  was  also  made  (sec.  11)  a  misdemeanor,  punishable  with  fine 
and  imprisonment. 

Any  Chinese  person  who,  on  hearing  before  a  "  justice,  judge,  or 
commissioner  of  a  court  of  the  United  States,"  was  found  to  be 
unlawfully  in  the  United  States,  was  to  be  deported. 

The  credentials  of  "  diplomatic  and  other  officers  "  of  the  Chinese 
Government  were  made  equivalent  to  the  certificate  required  in  other 
exempt  classes  (sec.  13). 

It  ws^s  forbidden  to  admit  Chinese  to  citizenship  (sec.  14).  Fi- 
nally, the  words  "  Chinese  laborers  "  were  defined  as  including  "  both 
skilled  and  unskilled  laborers  and  Chinese  employed  in  mining." 

22  Stat.  58. 

With  regard  to  the  certificates  under  sec.  6,  "  the  obligation  imposed  on 
the  Chinese  Oovernmeut  may  be  discharged  in  its  own  way  and  by 
such  local  oflleers  as  that  Government  may  choose  to  designate  and 
under  such  municipal  regulations  as  it  may  deem  proper  to  make; 
but  the  Imi)erial  Government  at  Peking  is  the  party  responsible  In 
the  matter."  (Mr.  Frelinghuysen,  Sec.  of  State,  to  Mr.  Folger,  Sec. 
of  Treas.,  Aug.  7,  1882.  143  MS.  Dom.  Let.  2C2.) 

As  to  the  ease  of  the  niece  of  the  wife  of  an  officer  of  the  Chinese  con- 
sulate at  New  York,  under  sec.  13,  see  Mr.  Olney,  Sec.  of  State,  to 
Sec.  of  Treas.,  Jan.  8,  1807,  215  MS.  Dom.  T^t.  127. 

As  to  the  return  of  Chinese  laborers,  see  In  re  Shong  Toon,  21  Fed.  Rep. 
38C ;  In  re  Tom  Mun,  47  Fed.  Uop.  722. 

For  indictments  for  aiding  and  abetting  unlawful  entry,  see  United 
States  t?.  Trumbull,  40  Fed.  Rep.  755;  United  States  v.  Wilson,  00 
id.  800. 

For  a  prosecution  under  sec.  2,  supra,  see  In  re  Ah  Sing,  7  Sawy.  530. 
See,  also,  In  re  Ah  Tie,  id.  542. 
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The  finding  of  a  United  States  commissioner  that  a  Chinese  person  is  un- 
lawfully in  the  United  States  Is  competent  evidence  to  justify  a  grand 
jury  in  finding  an  indictment  for  bringing  such  person  into  the  United 
States  in  violation  of  the  act  of  1882.  (United  States  v.  Hills  (1903) 
124  Fed.  Rep.  831.) 

For  proceedings  against  vessels,  see  United  States  v.  The  Geo.  B.  Wilton, 
43  Fed.  Rep.  606 ;  The  Haytian  Republic,  154  U.  S.  118. 

By  the  act  of  July  6,  1884,  sec.  1  of  the  act  of  1882  was  amended 

so  as  to  make  it  unlawful  for  any  Chinese  laborer 
to  come  to  the  United  States  "  from  any  foreign 
port  or  place." 

Sec.  4  was  amended  so  as  to  provide  (1)  that  the  certificate  of 
identity  of  a  laborer,  instead  of  being  "prima  facie"  evidence, 
should  be  "  the  only  evidence  permissible  to  establish  his  right 
of  reentry;"  (2)  that  every  Chinese  person  of  the  exempt  classes 
claiming  a  right  to  enter  should  "  obtain  the  permission  of  and  be 
identified  as  so  entitled  by  the  Chinese  Government,  or  of  such  other 
foreign  government  of  which  at  the  time  such  Chinese  person  shall  be 
a  subject,"  and  that  the  certificate  thus  required  should  be  viseed  by 
the  American  diplomatic  representative  "  in  the  foreign  country  from 
which  such  certificate  issues,"  or  by  the  American  consular  represen- 
tative at  the  port  or  place  of  departure ;  and,  while  it  was  made  prima 
facie  evidence  of  the  facts  stated  in  it,  it  was  declared  to  be  "  the  sole 
evidence  permissible  "  of  the  individual's  exempt  character. 

Various  other  amendments  of  the  act  of  1882  were  made,  and  it  was 
expressly  declared  that  the  provisions  of  the  act  should  "  apply  to  all 
subjects  of  China  and  Chinese,  whether  subjects  of  China  or  any  other 
foreign  power." 

23  Stat.  115. 

For  an  instance  of  tlio  issuance  of  a  certificate  of  indentity  l)y  the  Tsung- 
li  yamen,  sc^  For.  Rel.  1887,  223 ;  For.  Rel.  1890,  177. 

The  act  of  May  6,  1882,  22  Stat.  58,  as  amended  by  the  act  of  July 

5,  1884,  23  Stat.  115,  117,  was  continued  in  force  for  ten  years  by  the 

act  of  May  5,  1892,  27  Stat.  25,  and  was  further  continued  in  force 

by  the  act  of  May  5,  1902. 

Sims  V.  United  States  (1903),  121  Fed  Rep.  515,  55  C.  C.  A.  92. 
As  to  the  rtHiuisites  of  an  indictment  for  violation  of  the  act  of  July  5, 
1884,  see  ibid. 

Section  12  of  the  act  of  May  G,  1882,  22  Stat.  58,  61,  as  amended  by 
the  act  of  July  5,  1884,  23  Stat.  115,  117,  118,  and  continued  in  force 
by  the  act  of  May  5,  1802,  27  Stat.  25,  is  not  inconsistent  with  and  is 
not  abrogated  by  the  treaty  proclaimed  Dec.  8,  1894. 

United  States  t\  Jjoe  Yen  Tai    (1902).  185  U.  S.  21.3;  affirmed'  in  Chin 

Bait  Kan  r.  United  States  (1902),  18(;  U.  S.  19.^ 
The  same  reasoning  applies  to  sec.  (»  of  the  act  of  1882.     (Lee  Lung  v. 

Patterson  (1902),  180  U.  S.  168.) 
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Chinese  subjects  of  the  permitted  class,  coming  into  the  United 
States  from  China,  must  produce  the  certificate  of  the  Government 
of  China. 

Privileged  Chinese  subjects  resident  within  a  foreign  jurisdiction 
in  order  to  gain  admission  into  the  United  States  must  have  a  certifi- 
cate issued  by  the  foreign  government  and  not  by  the  ofiicials  of 
China. 

Boyd.  Acting  At.  Gen.,  Aug.  31,  1898.  22  Op.  201. 

"A  treaty  was  concluded  by  Secretary  Bayard  and  the  Chinese 

minister  under  date  of  March  12,  1888.  By  this 
Vnratiiied   tnutj    arrangement  the  United  States  secured  the  coopera- 

tion  of  China  in  the  main  purpose  and  object  of  the 
treaty,  which  is  stated  in  the  first  article  to  be  the  absolute  prohibi- 
tion of  Chinese  laborers  from  coming  into  the  United  States  for 
twenty  years,  and  unless  notice  should  be  given  by  either  Govern- 
ment six  months  before  the  expiration  of  that  period  it  should  re- 
main in  force  for  another  like  period  of  twenty  years.  To  this  pro- 
hibition the  only  exception  made  was  that  of  any  Chinese  laborer 
who  had  a  lawful  wife,  child,  or  parent  in  the  United  States,  or 
property  therein  of  the  value  of  one  thousand  dollars,  or  debts  of 
like  amount  due  him  and  pending  settlement.  Mr.  Bayard  says,  in 
making  his  report  of  the  negotiations  to  the  President,  that  '  con- 
siderations of  humanity  and  justice  require  these  exceptions  to  be 
made<  for  no  law  should  overlook  the  ties  of  family,  and  the  wages 
of  labor  are  entitled  to  just  protection.' 

"  The  treaty  did  not  affect  the  right  at  present  enjoyed  of  Chinese 
subjects  being  officials,  teachers,  students,  merchants,  or  travelers  for 
curiosity  or  pleasure,  but  stipulated  that  in  order  to  entitle  them  to 
admission  they  must  produce  a  certificate  from  their  Government  or 
from  the  Government  of  the  country  where  they  last  resided,  viseed 
by  the  diplomatic  or  consular  representative  of  the  United  States  in 
the  country  or  port  whence  they  departed." 

Treaty  Volume  (1776-1887).  1259-1260. 

President  Cleveland,  in  bin  Hpeoial  message  of  Oct.  1,  1888,  giving  bis 
reasons  for  approving  the  law  of  that  date  for  the  absolute  exclu- 
sion of  Chinese  laborers  said,  with  reference  to  the  incidental  ex- 
clusion of  any  to  whom  debts  might  be  due  in  the  T'nited  States : 

"And  it  is  here  i)ertinent  to  remark  that  everywhere  In  the  T'nited  States 
laws  for  the  collwtlon  of  debts  are  equally  available  to  all  cred- 
itors without  resfKH't  to  race,  sex,  nationality,  or  place  of  residence, 
and  equally  with  the  citizens  or  subjects  of  the  most  favored  nations 
and  with  the  citizens  of  the  I'^nited  States  recovery  can  be  had  In 
any  court  of  justi(*e  in  the  I'nite<l  States  by  a  subject  of  China, 
whether  of  the  lal>oring  or  any  other  class. 

"  No  disability  ac<'nies  from  nonresidencv  of  a  plaintiff,  whose  claim 
can  be  enforce<l  in  the  usual  way  by  him  or  his  assignee  or  attorney 
in  our  courts  of  justice. 

H.  Doc.  551— vol  i 13 
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"  In  this  respect  it  can  not  be  alleged  that  there  exists  the  slightest  dis- 
crimination against  Chinese  subjects,  and  it  is  a  notable  fact  that 
large  trading  firms  and  companies  and  individual  merchants  and 
traders  of  that  nation  are  profitably  established  at  numerous  points 
throughout  the  Union,  in  whose  hands  every  claim  transmitted  by 
an  absent  Chinaman  of  a  Just  and  lawful  nature  could  be  completely 
enforced."    (S.  Ex.  Doc.  273,  50  Cong.  1  seas.  4.) 

By  the  act  of  Sept.  13,  1888,  provision  was  made  for  the  carrying 

into  effect  of  the  treaty  signed  at  Washington,  March 
Aet  of  Bept   18.    j^g,  1888,  the  ratifications  of  which  it  was  supposed, 

when  the  act  was  passed,  would  duly  be  exchanged. 
The  act  contained,  among  others,  the  following  provisions: 

"  Sec.  5.  That  from  and  after  the  passage  of  this  act,  no  Chinese 
laborer  in  the  United  States  shall  be  permitted,  after  having  left,  to 
return  thereto,  except  under  the  conditions  stated  in  the  following 
sections. 

"  Sec.  6.  That  no  Chinese  laborer  within  the  purview  of  the  pre- 
ceding section  shall  be  permitted  to  return  to  the  United  States  un- 
less he  has  a  lawful  wife,  child,  or  parent  in  the  United  States,  or 
property  therein  of.  the  value  of  one  thousand  dollars,  or  debts  of 
Jike  amount  due  him  and  pending  settlement.  The  marriage  to  such 
wife  must  have  taken  place  at  least  a  year  prior  to  the  application 
of  the  laborer  for  a  permit  to  return  to  the  United  States,  and  must 
have  been  followed  by  the  continuous  cohabitation  of  the  parties  as 
man  and  wife. 

"  If  the  right  to  return  be  claimed  on  tlie  ground  of  property  or  of 
debts,  it  must  appear  that  the  property  is  bona  fide  and  not  colora- 
bly  acquired  for  the  purpose  of  evading  this  act,  or  that  the  debts 
are  unascertained  and  unsettled,  and  not  promissory  notes  or  other 
similar  acknowledgments  of  ascertained  liability. 

"  Sec.  7.  That  a  Chinese  person  claiming  the  right  to  he.  permitted 
to  leave  the  United  States  and  return  thereto  on  any  of  the  groinids 
stated  in  the  foregoing  section,  shall  apply  to  the  collector  of  customs 
of  the  district  from  which  he  wishes  to  depart  at  least  a  month  prior 
to  the  time  of  his  departure,  and  shall  make  on  oath  before  the  said 
collector  a  full  statement  descriptive  of  his  family,  or  property,  or 
debts,  as  the  case  mav  l)e,  and  shall  furnish  to  said  collector  such 
proofs  of  the  facts  entitling  him  to  return  as  shall  be  required  by  the 
rules  and  regulations  prescribed  from  time  to  time  by  the  Secretary 
of  the  Treasury,  and  for  any  false  swearing  in  relation  thereto  he 
shall  incur  the  penalties  of  perjury.  lie  shall  also  permit  the  collector 
to  take  a  full  description  of  his  person,  which  description  the  collector 
shall  retain  and  mark  with  a  numljer.  And  if  the  collector,  after 
hearing  the  proofs  and  investigating  all  the  circumstances  of  the 
case,  shall  decide  to  issue  a  certificate  of  return,  he  shall  at  such  time 
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and  place  as  he  may  designate,  sign  and  give  to  the  person  applying 
a  certificate  containing  the  number  of  the  description  last  aforesaid, 
which  shall  be  the  sole  evidence  given  to  such  person  of  his  right 
to  return.  If  this  last-named  certificate  be  transferred,  it  shall  be- 
come void,  and  the  person  to  whom  it  was  given  shall  forfeit  his 
right  to  return  to  the  United  States.  The  right  to  return  under  the 
said  certificate  shall  be  limited  to  one  year;  but  it  may  be  extended 
for  an  additional  period,  not  to  exceed  a  year,  in  cases  where,  by 
reason  of  sickness  or  other  cause  of  disability  beyond  his  control,  the 
holder  thereof  shall  be  rendered  unable  sooner  to  return,  which  facts 
shall  be  fully  reported  to  and  investigated  by  the  consular  represent- 
ative of  the  United  States  at  the  port  or  place  from  which  such 
laborer  departs  for  the  United  States,  and  certified  by  such  represent- 
ative of  the  XJnited  States  to  the  satisfaction  of  the  collector  of 
customs  at  the  port  where  such  Chinese  person  shall  seek  to  land  in 
the  United  States,  such  certificate  to  be  delivered  by  said  representa- 
tive to  the  master  of  the  vessel  on  which  he  departs  for  the  United 
States.  And  no  Chinese  laborer  shall  be  permitted  to  reenter  the 
United  States  without  producing  to  the  proper  officer  of  the  customs 
at  the  port  of  such  entry  the  return  certificate  herein  required.  A 
Chinese  laborer  possessing  a  certificate  under  this  section  shall  be 
admitted  to  the  United  States  only  at  the  port  from  which  he  de- 
parted therefrom,  and  no  Chinese  person,  except  Chinese  diplomatic 
or  consular  officers,  and  their  attendants,  shall  be  permitted  to  enter 
the  United  States  except  at  the  ports  of  San  Francisco,  Portland, 
Oregon,  Boston,  New  York,  New  Orleans,  Port  Townsend,  or  such 
other  ports  as  may  be  designated  by  the  Secretary  of  the  Treasury. 

"  Sec.  8.  That  the  Secretary  of  the  Treasury  shall  be,  and  he  hereby 
is,  authorized  and  empowered  to  make  and  prescribe,  and  from  time 
to  time  to  change  and  amend  such  rules  and  regulations,  not  in  con- 
flict with  this  act,  as  he  may  deem  necessary  and  proper  to  conven- 
iently secure  to  such  Chinese  persons  as  are  provided  for  in  articles 
second  and  third  of  the  said  treaty  between  the  United  States  and 
the  Empire  of  China,  the  rights  therein  mentioned,  and  such  as  shall 
also  protect  the  United  States  against  the  coming  and  transit  of  i)er- 
sons  not  entitled  to  the  benefit  of  the  provisions  of  said  articles.  And 
he  is  hereby  further  authorized  and  empowered  to  prescribe  the  form 
and  substance  of  certificates  to  be  issued  to  Chinese  laborers  under 
and  in  pursuance  of  the  provisions  of  said  articles,  and  prescribe  the 
form  of  the  record  of  such  certificate  and  of  the  proceedings  for  issu- 
ing the  same,  and  he  may  require  the  deposit,  as  a  part  of  such  i-ecord, 
of  the  photograph  of  the  party  to  whom  any  such  certificate  shall  bo 
issued. 

"  Sec.  9.  That  the  master  of  any  vessel  who  shall  knowingly  hriug 
within  the  United  States  on  such  vessel,  and  land,  or  attempt  to  land, 
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or  permit  to  be  landed  any  Chinese  laborer  or  other  Chinese  i)erson5 
in  contravention  of  the  provisions  of  this  act,  shall  be  deemed  guilt j' 
of  a  misdemeanor  and,  on  conviction  thereof,  shall  be  punished  with  a 
fine  of  not  less  than  five  hundred  dollars  nor  more  than  one  thousand 
dollars,  in  the  discretion  of  the  court,  for  every  Chinese  laborer  or 
other  Chinese  person  so  brought,  and  may  also  be  imprisoned  for  a 
term  of  not  less  than  one  year,  nor  more  than  five  years,  in  the  discre- 
tion of  the  court. 

"  Sec.  10.  That  the  foregoing  section  shall  not  apply  to  the  case  of 
any  master  whose  vessel  shall  come  within  the  jurisdiction  of  the 
United  States  in  distress  or  under  stress  of  weather,  or  touching  at 
any  port  of  the  United  States  on  its  voyage  to  any  foreign  port  or 
place.  But  Chinese  laborers  or  persons  on  such  vessel  shall  not  be 
permitted  to  land,  except  in  case  of  necessity,  and  must  depart  with 
the  vessel  on  leaving  port. 

"  Sec.  11.  That  any  person  who  shall  knowingly  and  falsely  alter 
or  substitute  any  name  for  the  name  written  in  any  certificate  herein 
required,  or  forge  such  certificate,  or  knowingly  utter  any  forged  or 
fraudulent  certificate,  or  falsely  personate  any  person  named  in  any 
such  certificate,  and  any  person  other  than  the  one  to  whom  a  cer- 
tificate was  issued  who  shall  falsely  present  any  such  certificate,  shall 
be  deemed  guilty  of  a  misdemeanor,  and  upon  conviction  thereof 
shall  be  fined  in  a  sum  not  exceeding  one  thousand  dollars,  and 
imprisoned  in  a  penitentiary  for  a  term  of  not  more  than  five  years. 

"  Sec.  12.  That  before  any  Chinese  passengers  are  landed  from  any 
such  vessel,  the  collector,  or  his  deputy,  shall  proceed  to  examine 
such  passengers,  comparing  the  certificates  with  the  list  and  with  the 
passengers;  and  no  passenger  shall  be  allowed  to  land  in  the  United 
States  from  such  vessel  in  violation  of  law ;  and  the  collector  shall  in 
person  decide  all  questions  in  dispute  with  regard  to  the  right  of  any 
Chinese  passenger  to  enter  the  United  States,  and  his  decision  shall 
be  subject  to  review  by  the  Secretary  of  the  Treasur}'^,  and  not 
otherwise. 

"  Sec.  13.  That  any  Chinese  person,  or  person  of  Chinese  descent, 
found  unlawfully  in  the  United  States,  or  its  Territories,  may  be 
arrested  upon  a  w^arrant  issued  upon  a  complaint,  under  oath,  filed  by 
any  party  on  behalf  of  the  United  States,  by  any  justice,  judge,  or 
commissioner  of  any  United  States  court,  returnable  before  any  jus- 
tice, judge,  or  commissioner  of  a  United  States  court,  or  before  any 
United  States  court,  and  when  convicted,  upon  a  hearing,  and  found 
and  adjudged  to  be  one  not  lawfully  entitled  to  be  or  remain  in  the 
United  States,  such  person  shall  be  removed  from  the  United  States 
to  the  country  whence  he  came.  But  any  such  Chinese  person  con- 
victed before  a  commissioner  of  a  United  States  court  may,  within 
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ten  days  from  such  conviction,  appeal  to  the  judge  of  the  district 
court  for  the  district.  A  certified  copy  of  the  judgment  shall  be  the 
process  upon  which  said  removal  shall  be  made,  and  it  may  be  exe- 
cuted by  the  marshal  of  the  district,  or  any  officer  having  authority  of 
a  marshal  under  the  provisions  of  this  section.  And  in  all  such  cases 
the  person  who  brought  or  aided  in  bringing  such  person  into  the 
United  States  shall  be  liable  to  the  Government  of  the  United  States 
for  all  necessary  expenses  incurred  in  such  investigation  and  removal ; 
and  all  peace  officers  of  the  several  States  and  Territories  of  the 
United  States  are  hereby  invested  with  the  same  authority  in  refer- 
ence to  carrying  out  the  provisions  of  this  act,  as  a  marshal  or  deputy 
marshal  of  the  United  States,  and  shall  be  entitled  to  like  compensa- 
tion, to  be  audited  and  paid  by  the  same  officers. 

"  Sec.  14.  That  the  preceding  sections  shall  not  apply  to  Chinese 
diplomatic  or  consular  officers  or  their  attendants,  who  shall  be  ad- 
mitted to  the  United  States  under  special  instructions  of  the  Treas- 
ury Department,  without  production  of  other  evidence  than  that  of 
personal  identity." 

By  sec.  15  the  acts  of  1882  and  1884  were  to  stand  repealed  on  the 
ratification  of  the  pending  treaty. 

25  Stat.  476. 

So  much  of  the  act  of  Sept  1.%  1888,  as  provides  for  arrest  and  trial 
before  a  commissioner,  or  on  aiipeal  to  a  federal  Judge,  merely  upon 
the  filing  of  an  afildavit,  is  unconstitutional,  in  that  it  permits  tte 
arrest  and  trial  of  persons  who  may  not  be  Chinese,  without  com- 
pliance with  the  constitutional  guarantees.  (United  States  i^  Coe 
(1904),  128  Fed.  Rep.  199.) 

Sec.  13  of  the  act  was  held  to  be  effective,  although  the  treaty  was  not 
ratified.  (United  States  v.  Jim.  47  Fed.  Rep.  431 ;  In  re  Mah  Wong 
Gee,  id.,  433 ;  United  States  t\  Gee  Lee,  50  Fed.  Rep.  271.) 

The  5th  section  and  succeeding  sections  took  effect,  though  the  treaty  was 
not  ratified.     (United  States  v.  Chong  Sam,  47  Fed.  Rep.  878.) 

Contra,  United  States  r.  Gee  T>ee,  50  Fed.  Rep.  271 ;  United  States  v.  Loo 
Way,  68  Fed.  Rep.  475.  See  also  People  v.  Ah  Teung,  92  Cal.  421, 
28  Pac.  Rep.  577. 

July  7.  1899,  the  Solicitor  of  the  Treasury  held  that  sections  5-14,  inclu- 
sive, became  immediately  operative  on  the  passage  of  the  act.  (S. 
Doc.  291.  57  Cong.  1  sess.  19,  39.) 

Section  12  did  not  become  effective.  (Li  Sing  v.  United  States  (1901), 
180  U.  S.  486,  488-490.)  • 

These  sections  are  declared  to  be  continued  in  force  by  the  act  of  April 
29,  1902. 

Chinese  laborers  who  depart  from  the  United  States  have  the  right  to 
return  only  on  compliance  with  sections  5,  6,  and  7  of  the  act  of  Sept. 
13,  1888,  25  Stat.  477,  continued  in  force  by  subsequent  statutes. 
(United  States  r.  Tuck  Lee  (1903).  120  Fed.  Rep.  989.) 

For  correspondence  as  to  the  rejected  treaty  of  March  12,  1888,  see  For 
Rel.  1888,  I.  356,  371,  381,  388,  392,  396,  403. 
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A  sentence  by  a  commissioner,  of  deportation  under  sec.  13  of  the  act  of 
Sept.  13,  1888,  is  conclusive  against  ttie  person*s  right  to  remain, 
subject  to  the  appeal  allowed  thereunder  to  the  district  Judge.  (In 
re  Tsu  Tse  Mee,  81  Fed.  llep.  702. ) 

For  other  decisions  under  sec.  13,  see  United  States  v.  Lee  Ching  Goon, 
GO  Pac.  Rep.  092;  ITnited  States  r.  See  Ho  How,  100  Fed.  Rep.  730; 
United  States  r.  Lee  Seick,  100  Fed.  Rep.  308,  40  C.  A.  448. 

The  right  of  apt)enl  from  a  commissioner  to  a  district  court  under  sec.  13 
Is  not  taken  away  by  sec.  3  of  the  act  of  May  5,  1892.  (Unlteil 
States  r.  Wong  Dep  Ken,  57  Fed.  Rep.  203.) 

An  appeal  by  a  Chinese  person,  taken  under  section  13  of  the  act  of  Sep- 
tember 13,  1888,  to  a  Judge  of  a  district  court,  from  the  Judgment  of 
the  commissioner,  does  not  vacate,  but  merely  suspends  the  Judg- 
ment of  the  commissioner  and  proceedings  thereunder  until  the 
appeal  is  dismissed.  In  case  of  an  appeal  to  a  higher  tribunal  for 
review,  the  original  Judgment  stands  in  suspense  until  the  appellate 
court,  by  a  Judgment  of  its  own,  shall  suiiersede  it.  (Griggs,  At 
Gen.,  Feb.  11,  1899,  22  Op.  340.) 

An  appearance  by  attorney  and  notic*e  of  an  appeal  from  a  commissioner's 
order  of  deportation  is  sufficient  under  set^tion  13  of  the  act  of  Sept. 
13,  1888,  to  preserve  appellant's  right  to  a  review.  (Chow^  Loy  t\ 
United  States  (1901),  112  Fed.  Rep.  354.  See  In  re  Chow  Ix)y  (1901), 
110  Fed.  Rep.  952.) 

An  appeal  lies  to  the  Circuit  Court  of  Appeals  from  the  Judgment  of  a 
district  court  affirming  the  order  of  a  commissioner  for  the  deporta- 
tion of  a  Chinese  jierson  under  section  13  of  the  act  of  Sept.  13,  1888. 
(Tsoi  YIl  r.  United  States  (1904),  129  Fed.  Rep.  585.) 

The  appeal  allowed  by  sec.  13  of  the  act  of  Sept.  13,  1888,  25  Stat.  470, 
to  the  "  Judge  "  of  the  district  court  is  held  to  mean  an  api>eal  to  the 
district  court     (The  United  States,  Petitioner  (1904),  194  U.  S.  194.) 

By  the  act  of  Oct.  1,  1888,  it  was  made  unlawful  for  any  Chinese 

laborer  "  who  shall  at  anv  time  heretofore  have  l)een, 
Aet  of  Oct.  1,    ^j.  ^,|^Q  jjjjjy  j^Q^  Qj,  hereafter  be,  a  resident  within 

1S88 

the  United  States,  and  who  shall  have  departed,  or 
shall  depart,  therefrom,  and  shall  not  have  returned  before  the  pas- 
sage of  this  act,  to  return  to,  or  remain  in,  the  United  States;"  and 
all  certificates  of  identitv  under  stations  4  and  5  of  the  act  of  188'i 
were  declared  to  l)e  void,  and  the  issuance  of  such  certificates  in  the 
future  was  forbidden. 

25  Stat.  504. 

Rei)ealed  by  the  convention  of  March  17.  1894.     (21  Op.  At  Gen.  68.) 

For  Chinese  protest  against  and  correspondence  concerning  the  act  of 

Oct.  1.  1888,  see  For.  Rel.  1889,  115-150;  For.  Rel.  1890.  177,  200, 

210-219,  228-2,30. 
The  validity  of  the  act  was  upheld  in  the  Chinese  Exclusion  Case  (Chae 

Chan  Ping  r.  United  States).  130  U.  S.  581,  9  S.  Ct.  023. 
See,  also,  Nishimura  Ekiu  v.  United  States.  142  U.   S.  a51 ;  Fong  Yue 

Ting  r.   irnlteil  States,  149  U.  S.  008;  Lein  Moon  Sing  v.   United 

States,  158  U.  S.  53& 
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The  President,  in  approving  the  act  of  Oct.  1,  1888,  communicated 
to  Congress  a  review  of  the  situation.  Referring  to  the  treaty 
signed  on  March  12,  1888,  he  stated  that  on  May  12,  1888,  the  Chi- 
nese minister  signified  his  approval  of  two  amendments  which  the 
Senate  had  on  the  7th  of  the  month  engrafted  upon  it,  "  as  they  did 
not  alter  the  terms  of  the  treaty,"  and  that  they  were  at  once  tele- 
graphed to  China,  and  that  the  act  of  Sept.  13,  1888,  was  approved 
in  the  confident  expectation  that  the  treaty,  which  it  was  designed  to 
supplement,  would  soon  be  ratified.     Continuing,  the  President  said : 

"  No  information  of  any  definite  action  upon  the  treaty  by  the  Chi- 
nese Government  was  received  until  the  21st  ultimo — the  day  the  bill 
which  I  have  just  approved  was  presented  to  me — when  a  telegram 
from  our  minister  at  Peking  to  the  Secretary  of  State  announced  the 
refusal  of  the  Chinese  Government,  to  exchange  ratifications  of  the 
treatv,  unless  further  discussion  should  be  had  with  a  view  to  shorten 
the  period  stipulated  in  the  treaty  for  the  exclusion  of  Chinese  labor- 
ers, and  to  change  the  conditions  agreed  on,  which  should  entitle  any 
Chinese  laborer  who  might  go  back  to  China  to  return  again  to  the 
United  States. 

"  By  a  note  from  the  charge  d'affaires  ad  interim  of  China  to  the 
Secretary  of  State,  received  on  the  evening  of  the  25th  ultimo  (a 
copy  of  which  is  herewith  transmitted,  together  with  the  reply 
thereto),  a  third  amendment  is  proposed,  whereby  the  certificate, 
under  which  any  departing  Chinese  laborer  alleging  the  possession 
of  property  in  the  United  States  would  be  enabled  to  return  to  this 
country,  should  be  granted  by  the  Chinese  consul  instead  of  the 
United  States  collector,  as  had  l)een  provided  in  the  treaty. 

"The  obvious  and  necessary  eflPect  of  this  last  proposition  would 
be  practically  to  place  the  execution  of  the  treaty  beyond  the  con- 
trol of  the  United  States. 

"Article  I.  of  the  treaty  proposed  to  be  so  materially  altered,  had, 
in  the  course  of  the  negotiations,  been  settled  in  acquiescence  with 
the  request  of  the  Chinese  plenipotentiary,  and  to  his  expressed 
satisfaction. 

"  In  1886,  as  appears  in  the  documents  heretofore  referred  to,  the 
Chinese  foreign  office  had  formally  proposed  to  our  minister  the  strict 
exclusion  of  Chinese  laborers  from  the  United  States  without  limita- 
tion; and  had  otherwise  and  more  definitely  stated  that  no  term 
whatever  for  exclusion  was  necessarv,  for  the  reason  that  China 
would  of  itself  take  steps  to  prevent  its  laborers  from  coming  to  the 
United  States. 

"  In  the  course  of  the  negotiations  that  followed,  suggestions  from 
(he  same  quarter  led  to  the  insertion  in  behalf  of  the  United  States 
of  a  term  of  '  thirty  years,'  and  this  term,  upon  the  representations 
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of  the  Chinese  plenipotentiary,  was  reduced  to  *  twenty  years,'  and 
finally  so  agreed  upon. 

"Article  II.  was  wholly  of  Chinese  origination,  and  to  that  alone 
owes  its  presence  in  the  treaty.     .     .     . 

"The  admitted  and  paramount  right  and  duty  of  every  govern- 
ment to  exclude  from  its  borders  all  elements  of  foreign  population 
which  for  any  reason  retard  its  prosperity  or  are  detrimental  to  the 
moral  and  physical  health  of  its  people,  must  be  regarded  as  a  recog- 
nized canon  of  international  law  and  intercourse.  China  herself  has 
not  dissented  from  this  doctrine,  but  has,  by  the  expressions  to  which 
I  have  referred,  led  us  confidently  to  rely  upon  such  action  on  her 
part  in  cooperation  with  us  as  would  enforce  the  exclusion  of  Chinese 
laborers  from  our  countrv. 

"  This  cooperation  has  not,  however,  been  accorded  us.  Thus  from 
the  unexpected  and  disappointing  refusal  of  the  Chinese  Government 
to  confirm  the  acts  of  its  authorized  agent  and  to  carry  into  eflect  an 
international  agreement,  the  main  feature  of  which  was  voluntarily 
presented  by  that  Government  for  our  acceptance,  and  which  had  been 
the  subject  of  long  and  careful  deliberation,  an  emergency  has  arisen, 
in  which  the  Government  of  the  United  States  is  called  upon  to  act  in 
self-defense  by  the  exercise  of  its  legislative  power.  I  can  not  but  re- 
gard the  expressed  demand  on  the  part  of  China  for  a  reexamination 
and  renewed  discussion  of  the  topics  so  completely  covered  by  mutual 
treaty  stipulations,  as  an  indefinite  postponement  and  practical  aban- 
donment of  the  objects  we  have  in  view,  to  which  the  Government  of 
China  may  justly  be  considered  as  pledged." 

Under  the  circumstances  the  President  stated  that  he  deemed  4t  his 
duty  to  join  with  Congress  in  dealing  with  the  subject  by  legislation ; 
but  he  recommended  that  provision  should  be  made  for  the  admission 
of  such  Chinese  laborers  as  were  actuallv  on  their  wav  back  to  the 
United  States  before  the  law  was  approved,  if  they  presented  cer- 
tificates lawfully  obtained,  entitling  them  to  return. 

President  Clevehind,  special  message,  Oct.  1.  1888,  S.  Ex.  Doo.  273,  50 
Cong.  1  sess. 

Referring,  In  the  course  of  the  message,  to  the  use  of  fraudulent  certifi- 
cates, the  President  said:  "The  «)urts  in  the  Pacific  States  have 
been  for  some  time  past  overwhelmed  by  the  examination  of  cases  of 
Chinese  laliorers  who  are  charged  with  having  entered  our  porta 
under  fraudulent  certificates  of  return,  or  seek  to  establish  by  i>erjurv 
the  claim  of  prior  residence." 

"  In  a  message  accompanying  my  approval,  on  the  first  day  of 
October  last,  of  a  bill  for  the  exclusion  of  Chinese  laborers,  I  laid  be- 
fore Congress  full  information  and  all  correspondence  touching  the 
negotiation  of  the  treaty  with  China,  concluded  at  this  Capital  on 
the  12th  day  of  March,  1888,  and  which,  having  been  confirmed  by  the 
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Senate  with  certain  amendments,  was  rejected  by  the  Chinese  Gov- 
ernment. This  message  contained  a  recommendation  that  a  sum  of 
money  be  appropriated  as  compensation  to  Chinese  subjects  who  had 
suffered  injuries  at  the  hands  of  lawless  men  within  our  jurisdiction. 
Such  appropriation  having  been  duly  made,  the  fund  awaits  reception 
by  the  Chinese  Government. 

"  It  is  sincerely  hoped  that  by  the  cessation  of  the  influx  of  this 
class  of  Chinese  subjects,  in  accordance  with  the  expressed  wish  of 
both  Governments,  a  cause  of  unkind  feeling  has  been  permanently 
removed." 

President  Cleveland,  annual  message,  Dec.  3,  1888,  For.  Rel.  1888,  I.  xlll. 

By  the  act  of  May  5,  1892,  the  legislation  of  1882  being  about  to 

expire,  all  laws  in  force  in  relation  to  the  exclusion  of 
Chinese  were  continued  in  force  for  another  ten  years. 
The  act  also  contained  the  following  provisions : 

"  Sec.  2.  That  any  Chinese  person  or  person  of  Chinese  descent, 
when  convicted  and  adjudged  under  any  of  said  laws  to  be  not  law- 
fully entitled  to  be  or  remain  in  the  United  States,  shall  be  removed 
from  the  United  States  to  China,  unless  he  or  they  shall  make  it  ap- 
pear to  the  justice,  judge,  or  commissioner  before  whom  he  or  they  are 
tried  that  he  or  they  are  subjects  or  citizens  of  some  other  country,  in 
which  case  he  or  they  shall  be  removed  from  the  United  States  to 
such  country:  Provided^  That  in  any  case  where  such  other  country 
of  which  such  Chinese  person  shall  claim  to  be  a  citizen  or  subject 
shall  demand  any  tax  as  a  condition  of  the  removal  of  such  person  to 
that  country,  he  or  she  shall  be  removed  to  China. 

"  Sec.  3.  That  any  Chinese  person  or  person  of  Chinese  descent 
arrested  under  the  provisions  of  this  act  or  the  acts  hereby  extended 
shall  be  adjudged  to  be  unlawfully  within  the  United  States  unless 
such  person  shall  establish,  by  affirmative  proof,  to  the  satisfaction  of 
such  justice,  judge,  or  commissioner,  his  lawful  right  to  remain  in  the 
United  States. 

"  Sec.  4.  That  any  such  Chinese  person  or  person  of  Chinese  de- 
scent convicted  and  adjudged  to  be  not  lawfully  entitled  to  be  or  re- 
main in  the  United  States  shall  be  imprisoned  at  hard  labor  for  a 
period  of  not  exceeding  one  year  and  thereafter  removed  from  the 
United  States,  as  hereinbefore  provided. 

"  Sec.  5.  That  after  the  passage  of  this  act  on  an  application  to  any 
judge  or  court  of  the  United  States  in  the  first  instance  for  a  writ  of 
habeas  corpus,  by  a  Chinese  person  seeking  to  land  in  the  United 
States,  to  whom  that  privilege  has  lx»en  denied,  no  bail  shall  be  al- 
lowed, and  sflch  application  shall  be  heard  and  determined  promptly 
without  unnecessary  delay. 


202  ALIENS.  [§568. 

"  Sec.  6.  And  it  shall  be  the  duty  of  all  Chinese  laborers  within  the 
limits  of  the  United  States,  at  the  time  of  the  passage  of  this  act,  and 
who  are  entitled  to  remain  in  the  United  States,  to  apply  to  the  col- 
lector of  internal  revenue  of  their  respective  districts,  within  one  year 
after  the  passage  of  this  act,  for  a  certificate  of  residence,  and  any 
Chinese  laborer,  within  the  limits  of  the  United  States,  who  shall  neg- 
lect, fail,  or  refuse  to  comply  with  the  provisions  of  this  act,  or  who, 
after  one  year  from  the  passage  hereof,  shall  be  found  within  the 
jurisdiction  of  the  United  States  without  such  certificate  of  residence, 
shall  be  deemed  and  adjudged  to  be  unlawfully  within  the  United 
States,  and  may  be  arrested,  by  any  United  States  customs  official,  col- 
lector of  internal  revenue  or  his  deputies,  United  States  marshal  or 
his  deputies,  and  taken  before  a  United  States  judge,  whose  duty  it 
shall  \ye  to  order  that  he  be  deported  from  the  United  States  as  here- 
inbefore provided,  unless  he  shall  establish  clearly  to  the  sjitisfaction 
of  said  judge,  that  by  reason  of  accident,  sickness  or  other  unavoidable 
cause,  he  has  been  imable  to  procure  his  certificate,  and  to  the  satis- 
faction of  the  court,  and  by  at  least  one  credible  white  witness,  that 
he  was  a  resident  of  the  United  States  at  the  time  of  the  passage  of 
this  act;  and  if  upon  the  hearing,  it  shall  appear  that  he  is  so  enti- 
tled to  a  certificate,  it  shall  be  granted  upon  his  paying  the  cost. 
Should  it  appear  that  said  Chinaman  had  procured  a  certificate 
which  has  l)een  lost  or  destroyed,  he  shall  be  detained  and  judgment 
suspended  a  reasonable  time  to  enable  him  to  procure  a  duplicate  from 
the  officer  granting  it,  and  in  such  cases,  the  cost  of  said  arrest  and 
trial  shall  be  in  the  discretion  of  the  court.  And  any  Chinese  person 
other  than  a  Chinese  lalx)rer,  having  a  right  to  be  and  remain  in  the 
United  States,  desiring  such  certificate  as  evidence  of  such  right  may 
apply  for  and  receive  the  same  without  charge." 

Section  7  empowered  the  Secretary  of  the  Treasury  to  make  rules 
and  regulations  for  the  enforcement  of  the  act,  while  sections  8  and  9 
related  to  other  matters  of  detail. 

27  Stat.  25. 

For  Chinese  protest  against,  and  correspondence  concerning,  the  act  of 
May  5,  1892,  see  For.  Rel.  1892,  100,  118,  119.  12:1.  126,  134-138,  145, 
147-155,  158. 

For  comphiints  as  to  the  action  of  the  customs  authorities  at  San  Fran- 
cisco, see  For.  Rel.  1892,  139 ;  at  Whldbey  Island,  Id.  138,  140. 

Sec.  3  of  the  act  applies  to  a  Chinese  i)erson  who.  In  seeking  to  enter  and 
remain  In  the  United  States,  alleges  birth  therein.  (In  re  Jew 
Wong  Loy,  91  Fed.  Rep.  240.     See  In  re  Li  Sing.  30  C.  C.  A.  451.) 

Sec.  3  of  the  act  is  constitutional.  (Li  Sing  r.  United  States,  180  U.  S. 
486;  Unlteil  States  v.  Chun  Hoy,  111  Fed.  Rep.  899.) 

A  commissioner  has  jurisdiction  to  make  an  order  of  deportation  under 
sec\  6.  (In  re  Tsu  Tse  Mee,  81  Fed*  Rep.  562;  In  re  Wong  Fock, 
81  Fed.  Rep.  558.) 
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So,  also,  a  Justice  of  the  supreme  court  of  the  District  of  C/Olumbia. 
(Chan  Gun  v.  United  States,  9  App.  D.  C.  290.) 

A  formal  complaint  on  oath  is  not  a  prerequisite  to  Jurisdiction.  (Chan 
Gun  V,  United  States,  9  App.  D.  C.  290. ) 

As  to  the  contents  of  the  Judgment  of  deportation,  see  In  re  Tsu  Tse  Mee, 
81  Fed.  Rep.  5C2 ;  In  re  Gut  Lun,  83  Fed.  Hep.  141. 

Where  Chinese  persons  unlawfully  came  into  the  United  States  from 
British  C*olumbia,  it  was  held  that  they  should  under  the  act  of  May 
5,  1892,  §  2,  be  deported  to  China,  there  being  no  evidence  that  they 
were  **  citizens  or  subjects  "  of  British  Columbia  and  neither  of  them 
claiming  to  be  such,  although  there  was  proof  that  one  of  them  had 
lived  there  three  years  and  the  other  a  year  and  a  half.  ( United  States 
V.  Lee  Kee  (1902),  1 10  Fed.  Rep.  012.) 

The  duties  of  commissioners  are  Judicial  rather  than  ministerial,  and 
the  Treasury  Department  is  not  authorized  to  instruct  them  as  to 
the  discharge  of  their  duties.  (Griggs,  At  Gen.,  March  7,  1900,  23 
Op.  40.) 

A  commissioner  can  not  be  required  to  act  in  face  of  the  refusal  of  the 
Treasury  to  pay  his  lawful  fees  and  disbursements.  (United  States 
V.  Lee  Lip,  100  Fed.  Rep.  842. ) 

A  Chinese  person  shown  to  be  entitled  to  remain  in  the  United  States 
can  not  be  deported  because  he  refuses  to  be  sworn  to  testify  at  the 
request  of  the  prosecution.     (Ex  parte  Sing,  82  Fed.  Rep.  22.) 

Sec.  4,  supra,  so  far  as  it  contemplates  imprisonment  at  hard  labor 
without  trial  by  Jurj^  or  presentment  by  a  grand  Jury,  is  unconstitu- 
tional. (Wong  Wing  r.  United  States  (18«5),  laS  U,  S.  228,  10  S. 
Ct.  977.  citing  Yicli  Wo  r.  Hopkins,  118  U.  S.  350,  359.  See,  also. 
United  States  v,  Wong  Sing,  51  Fed.  Rep.  79 ;  United  States  r.  Wong 
I>ep  Ken,  57  Fed.  Rep.  200.) 

But,  deix)rtatiou  under  the  act  is  not  a  punishment  for  crime,  in  the 
sense  of  the  Constitution.  (United  States  i\  Wong  Dep  Ken,  57 
Fed.  Rep.  200;  In  re  Tsu  Tse  Mee.  81  Fed.  Rep.  502.) 

The  order  of  deiK)rtation  need  not  explicitly  refer  to  the  act  under  which 
the  i)erson  oixlereil  to  l>e  deiwrted  is  adjudged  to  be  unlawfully  in 
the  United  States.     (In  re  Tsu  Tse  Mee,  81  Fed.  Rep.  502.) 

A  Chinaman  who  failed  to  show  one  of  the  prescrilied  excuses  for  not 
having  procured  a  certificate  under  se<%  0,  is  liable  to  de'portation, 
tliough  be  show  the  re()uisite  residence.  (In  re  Ny  Look.  5ti  Fed. 
Rep.  81.     See.  also,  United  States  r.  Williams.  83  id.  997.) 

The  throwing  ufion  the  accused  Chinese  [lerson  of  the  burden  of  proof, 
is  constitutional.  (United  States  r.  Wong  I>ep  Ken,  57  Fed.  Rep. 
200;  United  States  i\  Williams,  83  Fed.  Rep.  997;  In  re  Li  Sing,  86 
id.  890;  Li  Sing  r.  United  States  (1901),  180  U.  S.  480;  United 
States  V.  Sing  Lee  (1903),  125  Fed.  Rep.  027.) 

The  burden  of  proving  that  the  [lerson  arrested  is  a  Chinese  i>er8on  rests 
on  the  United  States.  (United  States  v.  Hung  Chang,  120  Fed. 
Rep.  400.) 

A  district  Judge  will  assume  that  there  are  funds  for  the  enforcement 
of  the  act  of  1892.  (In  re  Lintner,  57  ITed.  Rep.  587;  United  States 
V.  Chum  Shang  Yuen,  id.  588.) 

Sec.  0  does  not  authorize  the  deportation  of  a  Chinese  woman  who,  hav- 
ing lawfully  entered  the  United  States,  was.  prior  to  her  arrest, 
married  to  a  citizen  of  the  United  States.  (Tsoi  Sim  v.  United  States 
(1902),  110  Fed.  Rep.  920.) 
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A  Chinese  lHl>or€r  having  a  certificate  of  residence  under  the  act  of  May 
5,  1802.  is  entitled  to  remain  in  the  United  States,  though  be  has 
no  certificate  under  the  amendatory  act  of  Nov.  3,  1893.  (United 
States  V.  Jung  Jow  Tow  (1901),  110  Fed.  Rep.  154.  See,  also.  In  re 
Chin  Ark  Wing  (1902),  115  Fed.  Rep.  412.) 

A  Judgment  of  de|)ortation  for  being  without  a  certificate  of  registra- 
tion under  S  6  of  the  act  of  May  5,  1892,  will  not  be  disturbed, 
unless  it  be  satisfactorily  proved  that  the  appellant  was  a  resident  of 
the  United  States  at  the  date  of  the  act.  (Quoug  Sue  v.  United  States 
(1902),  IIG  Fed.  Rep.  316.  See,  also,  Yee  r.  N'Goy  (1902),  116  Fed. 
Rep.  333.) 

The  provision  of  section  6  of  the  act  of  1892,  that  Chinese  laborers  with- 
out certificates  may  be  "taken  before  a  United  States  judge,"  is 
satisfied  by  proceedings  before  **  a  justice,  Judge,  or  commissioner." 
(Chin  Bak  Kan  v.  United  States  (1902),  18(»  U.  S.  193,  199,  citing  and 
approving  Fong  Mey  Yuk  r.  United  States,  113  Fed.  Rep.  8J)8.) 

The  fact  that  a  Chinaman,  who  had  never  registered  as  a  laborer  or  a 
merchant,  had  been  i)ermitted  to  live  in  the  United  States  nineteen 
years  witliout  molestation  was  held  to  lie  insufiUcient  to  raise  a  pre- 
sumption that  he  came  to  the  United  States  liefore  the  passage  of  the 
Chinese  exclusion  laws,  (United  States  v.  Ah  Chung  (1904),  130 
Fed.  Rep.  885.) 

Neither  $  3  of  the  act  of  May  5,  1892,  27  Stat.  25,  putting  on  Chinese 
laborers  the  burden  of  proving  their  right  to  remain  in  the  United 
States,  nor  §  6  of  the  same  act,  re<]uiring  Chinese  laborers  to  obtain 
certificates  of  residence,  is  repealed  by  §  1  of  the  act  of  April  29, 
1902,  32  Stat.  176,  continuing  all  laws  then  in  force  so  far  as  they 
were  "  not  Inconsistent  with  treaty  obligations."  (Ah  How  v.  United 
States  (1904),  193  U.  S.  65.) 

"  The  legislation  of  last  year,  known  as  the  Geary  law,  requiring 
the  registration  of  all  Chinese  laborers  entitled  to  residence  in  the 
United  States,  and  the  deportation  of  all  not  complying  with  the 
provisions  of  the  act  within  the  time  prescribed,  met  with  much 
opposition  from  Chinamen  in  this  country.  Acting  upon  the  advice 
of  eminent  counsel  that  the  law  was  unconstitutional,  the  great  mass 
of  Chinese  laborers,  pending  judicial  inquiry  as  to  its  validity,  in 
good  faith  declined  to  apply  for  the  certificates  required  by  its  pro- 
visions. A  test  case  upon  proceeding  by  habeas  corpus  was  brought 
before  the  Supreme  Court,  and  on  May  15,  1898,  a  decision  was 
made  by  that  tribunal  sustaining  the  law. 

"  It  is  believed  that  under  the  recent  amendment  of  the  act  extend- 
ing the  time  for  registration,  the  Chinese  laborers  thereto  entitled, 
who  desire  to  reside  in  this  country,  will  now  avail  themselves  of 
the  renewed  privilege  thus  afTorded  of  establishing  by  lawful  pro- 
cedure their  right  to  remain,  and  that  thereby  the  necessity  of  en- 
forced deportation  may  to  a  great  degree  be  avoided." 

President  Cleveland,  annual  message,  Dec.  4,  1893,  For.  Rel.  1893,  Iv. 
The  corresiwndence  in  relation  to  the  legislative  proceedings  which  re- 

sulteil  in  the  act  of  May  5,  1892,  commonly  called  the  **  Geary  Act," 

may  be  found  in  S.  Ex.  Doc.  54,  52  Cong,  2  sess. 
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After  the  passage  of  the  act  the  Chinese  niiuister  applied  to  the  Govern- 
ment of  the  United  States  to  expedite  the  determination  of  its  consti- 
tutionality by  the  Supreme  Court  of  the  United  States.  (For.  Rel. 
1893,  244-247.)  He  also  asked  that  measures  be  taken  for  the  pro- 
tection of  the  Chinese  against  evil-disposed  i)ersonB  when  the  act 
should  take  effect  (For.  Rel.  1893,  247-249.)  At  the  same  time, 
the  L'nited  States  asked  that  measures  be  taken  for  the  protection  of 
American  citizens  in  China  against  possible  outbreaks.  (For.  Rel. 
1893,  252.) 

Correspondence  touching  the  enforcement  of  the  act  may  be  found  in 
Foreign  Relations  1893,  251-265. 

The  power  of  Congress  to  expel,  like  the  power  to  exclude,  aliens, 
or  any  sj^ecified  class  of  aliens,  from  the  country,  may  be  exercised 
entirely  through  execqtive  officers;  or  Congress  may  call  in  the  aid 
of  the  judiciary  to  ascertain  any  contested  facts  on  which  an  alien's 
right  to  remain  in  the  country  has  been  made  by  Congress  to  depend. 

Congress  has  the  right  to  provide  a  system  of  registration  and 
identification  of  any  class  of  aliens  within  the  country,  and  to  take  all 
proper  means  to  carry  out  that  system. 

Fong  Yue  Ting  v.  United  States  (1893),  149  U.  S.  698.  See,  also,  Lem 
Moon  Sing  v.  UnittMi  States,  158  V.  S.  538;  Li  Sing  t\  United  States, 
180  U.  S.  486;  Fok  Yung  Yo  t?.  United  States  (1902).  185  U.  S.  296, 
302. 

As  to  the  invalidity  of  State  laws  and  municipal  ordinances  on  the  subject, 
see  In  re  I^ee  Sing,  43  Fed.  Rep.  3.59,  declaring  invalid  an  ordinance 
of  the  city  of  San  Francisco  requiring  all  Chinese  inhabitants  to 
remove  to  a  certain  quarter ;  and  Ex  parte  Ah  Cue,  35  Pac.  Rep.  556, 
holding  invalid  an  act  of  the  California  legislature  of  March  20,  1891, 
to  prevent  the  coming  of  Chinese  Into  the  State  and  to  prescribe 
conditions  of  residence  and  travel. 

By  the  act  of  Nov.  3,  1898,  the  time  within  which  Chinese  laborers 

in  the  United  States  were  permitted  to  register  was 
fixed  at  six  months  from  that  date;  for  the  phrase 
"  at  least  one  credible  white  witness,"  in  sec.  6  of  the  act  of  1892,  there 
was  .substituted  "  at  least  one  credible  witness  other  than  Chinese ;  " 
there  was  excluded  from  registration  any  Chinese  person  who  had 
been  convicted  in  the  United  States  of  felony ;  and  the  certificate  of 
residence  was  required  to  contain  the  applicant's  photograph. 

28  Stat.  7     See  infra,  pp.  220, 227. 

See  Am.  Law  Rev.  for  Sept.-Oct.,  1894,  XXVIII.  734. 

By  the  act  of  Doc.  7,  1893,  28  Stat.  575,  collectors  are  not  entitled  to  fees 

for  registering  Chinese.     (S.  Doc.  291,  57  Cong.  1  sess.  30.) 
The  finding  of  a  commissioner  that  a  Chinaman  Is  not  lawfully  in  tlie 

United  States  will  not  be  disturbed  on  api)enl,  unless  clearly  ngninst 

the  weight  of  evidence.     (United  States  r.  Chung  Fung  Sun,  iui  Fe<l. 

Rep.  261.) 
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The  act  of  18d3  applied  to  the  return  to  the  United  States  of  a  merchant 
who  departed  before  the  act  was  passed.  (United  States  i;.  Loo 
Way,  G8  Fed  R^.  475.  See,  also.  Lew  Jim  v.  United  States,  66  id. 
953,  14  C.  C.  A.  281 ;  Lai  Moy  v.  United  States,  66  Fed.  Rep.  955,  14 
C.  C.  A.  283. ) 

The  requirement  that  the  mercantile  character  of  a  Chinaman  who  seeks 
to  reenter  the  United  States  shall  be  established  by  the  testimony  of 
two  credible  witnesses  other  than  Chinese  does  not  apply  to  an  alle- 
gation of  American  nativity,  which  is  to  be  determined  by  the  ordi- 
nary rules  of  evidence.  (United  States  v.  Lee  Seiclc,  100  Fed.  Rep. 
398,  40  C.  C.  A.  448;  United  States  v.  Jue  Wy,  103  Fed.  Rep.  795.) 

See,  further,  as  to  proof  of  American  nativity.  In  re  Louie  You,  97  Fed. 
Rep.  580;  United  States  t\  Lau  Sun  Ho,  85  Fed.  Rep.  422;  United 
States  V,  Chu  Chee,  87  Fed.  Rep.  312 ;  Gee  Fook  Sing  v.  United  States, 
49  Fed.  Rep.  146,  7  U.  S.  App.  27,  1  C.  C.  A.  211 :  Lem  Hing  Dun  v. 
United  States.  49  Fed.  Rep.  148,  7  U.  S.  App.  31,  1  C.  C.  A.-  210 ; 
McKenna,  At  Gen.,  Nov.  19,  1897,  21  Gp.  614. 

A  Chinese  laborer  convicted  of  felony  is  not  entitled  to  register  under  the 
act  of  1893.     (United  States  r.  Chew  Cheong,  61  Fed.  Rep.  200.) 

Imprisonment  for  crime  is  not  an  excuse  for  failure  to  register.  (United 
States  r.  Ah  Poing,  69  Fed.  Rep.  972.) 

The  provision  that  a  Chinese  laborer  may,  on  establishing  one  of  the 
specified  excuses,  obtain  a  certificate  of  residence  on  "paying  the 
cost,"  does  not  refer  to  the  cost  of  his  arrest  and  trial.  (United 
States  i\  Tye,  70  Fed.  Rep.  318.) 

A  Chinese  iKirson  can  not,  pending  the  execution  of  the  order  for  his 
deportation,  obtain  bail.  (Chan  Gun  v.  United  States,  9  App.  D.  C. 
290.) 

A  Chinese  laborer  does  not  lose  his  residence  in  the  United  States  by 
spending  a  night  in  Mexico.  (United  States  r.  Lee  Yung,  63  Fed. 
Rep.  520. ) 

A  certificate  of  residence  is  prima  facie  evidence  of  tlie  holder's  right  to 
remain,  and  of  this  right  he  can  he  deprived  only  ui)on  clear  proof 
that  he  has  forfeited  it.  (Jew  Sing  i\  United  States,  97  Fed.  Rep. 
582;  In  re  See  IIo  How,  101  id.  115.) 

The  provision  of  tlie  act  of  Nov.  3.  1893,  28  Stat.  8,  that  a  Chinese  i>erson 
ordered  to  be  deiiorttnl  shall,  i^ending  the  execution  of  the  order,  re- 
main in  the  custody  of  the  marshal  without  ball,  applies  only  where 
the  order  Is  final,  and  does  not  preclude  liall  pending  an  ai)i)eal. 
(In  re  Ah  Tai  (lOaS),  125  Fed.  Rep.  795.  See,  also.  In  re  Lum  Poy 
(1904),  128  Fed.  Rep.  974.) 

An  appeal  by  tlie  United  States  does  not  lie  from  the  order  of  a  com- 
missioner discharging  a  Chinese  person  from  arrest  for  being  unlaw- 
fully in  the  country.  (United  States  t\  Mar  Ying  Yuen  (1903),  12:? 
Fed.  Rep.  159.) 

Where  a  Chinese  person  has  been  ordered  to  be  deported  by  a  commis- 
sioner In  one  district,  a  proceeding  for  his  dei)ortation  In  another 
district  will  be  dismissed.  (United  States  r.  Luey  Guey  Auck  (1902), 
115  Fed.  Rep.  252.) 

The  act  of  Nov.  3,  1893,  amendatory  of  sec.  2  of  the  act  of  May  5,  1892, 
In  de<'larlng  that  the  word  "  lnl)orer  "  should  Include  **  both  skille<l 
and  unskilled  manual  laborers,  Including  Chinese  employed  In  min- 
ing, fishing,  huckstering,  x>eddling,  laundrymen,  or  those  engaged  In 
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taking,  drying  or  otherwise  preserving  shell  or  other  fish  for  home 
consumption  or  exportation/'  did  not  limit  the  meaning  and  operation 
of  the  word  so  as  to  exclude  any  persons  who  were  laborers  within 
the  meaning  of  the  treaty  of  1880 ;  and  In  the  latter  sense  a  Chinese 
prostitute  is  to  be  considered  as  a  laborer.  (Lee  Ah  Yin  v.  United 
States  (1902),  IIC  Fed.  Rep.  614.) 

In  March,  1894,  the  Chinese  minister  at  Washington  complained  that 
Chinese  persons  were  required  to  travel  with  their  witnesses  lon^ 
distanced  and  at  great  expense,  to  he  registered  under  the  Mc- 
Creary  law,  and  he  stated  that  it  w^ould  be  impossible  for  all 
Chinese  persons  to  register  before  the  3rd  of  the  following  May.  It 
appears  that  in  making  regulations  for  the  enforcement  of  the  law,  a 
provision  was  adopted  which  iiermitted  deputy  collectors  to  receive 
applications  and  affidavits  of  witnesses  so  as  to  enable  Chinese  la- 
borers to  register  with  as  little  inconvenience  as  possible.  (For.  Rel. 
1894, 100-lGO. ) 

In  May,  1804,  the  Attorney-General  of  the  United  States,  with  a  view  to 
prctect  from  unjust  liability  the  masters  of  ships  having  on  board 
Chinese  who  claimed  the  right  }o  land.  Issued  general  instructions 
to  the  United  States  marshal  and  the  United  States  district  attorney 
for  Oregon  in  regard  to  [ireventing  the  risk  of  escape  of  such 
Chinese  on  the  way  from  vessels  to  the  court-house  under  writs  of 
habeas  corpus.     (For.  Rel.  1894,  257-258.) 

3.  Treaty  of  1894. 

§  569. 

By  the  treaty  signed  at  Washington,  March  17,  1894,  it  was  agreed 
(Art.  I.)  that  for  a  period  of  ten  years,  from  the  date  of  the  exchange 
of  ratifications,  the  coming  of  Chinese  laborers  to  the  United  States, 
except  under  the  conditions  specified  in  the  treaty,  should  be  *'  abso- 
lutely prohibited." 

The  treaty'  also  contained  the  following  stipulations : 

"Abticle  II.  The  preceding  article  shall  not  apply  to  the  return  to  the 
United  States  of  any  registered  Chinese  lalwrer  who  has  a  lawful 
wife,  child,  or  parent  in  the  I'nited  States,  or  i)ro|)erty  therein  of  the 
vaiue  of  one  thousand  dollars,  or  debts  of  lilve  amount  due  him  and 
pending  settlement.  Nevertheless  every  such  Chinese  laborer  shall, 
before  leaving  the  United  States,  deiiosit,  as  a  condition  of  his  return, 
with  the  collector  of  customs  of  the  district  from  which  he  departs,  a 
full  description  in  w^riting  of  his  family,  or  proiK^rty,  or  debts,  as 
aforesaid,  and  shall  be  furnished  by  said  coHei'tor  with  such  certifi- 
cate of  his  right  to  return  under  this  treaty  as  the  laws  of  the  United 
States  may  now  or  hereafter  prescribe  and  not  Inconsistent  with  the 
provisions  of  this  treaty ;  and  should  the  written  description  afore- 
said be  proved  to  be  false,  the  right  of  return  thereunder,  or  of  con- 
tinued residence  after  return,  shall  in  each  case  l>e  forfeited.  And 
such  right  of  return  to  tlie  Unite<i  States  shall  lie  exercised  within 
one  year  from  the  date  of  leaving  the  Uniteil  Stat(»s;  but  such  right  of 
return  to  the  United  States  may  1k»  cwtended  for  an  additional  i»erio(i, 
not  to  exceed  one  year,  in  cases  where  by  reason  of  sickness  or  other 
cause  of  disability  beyond'  his  control,  such  Chinese  laborer  shall  be 
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rendered  unable  sooner  to  return — whicb  facts  shall  be  fully  reported 
to  the  Chinese  consul  at  the  port  of  departure,  and  by  him  certified,  to 
the  satisfaction  of  the  collector  of  the  port  at  which  such  Chinese 
subject  shall  land  in  the  United  States.  And  no  such  Chinese  laborer 
shall  be  permitted  to  enter  the  United  States  by  land  or  sea  without 
producing  to  the  proper  officer  of  the  customs  the  return  certificate 
herein  re<iulred. 

"Article  III.  The  provisions  of  this  convention  shall  not  affect  the  right 
at  present  enjoyed  of  Chinese  subjects,  being  ofiicials,  teachers,  stu- 
dents, merchants  or  travellers  for  curiosity  or  pleasure,  but  not 
laborers,  of  coming  to  the  United  States  and  residing  therein.  To 
entitle  such  Chinese  subjects  as  are  above  described  to  admission 
into  the  United  States,  they  may  produce  a  certificate  from  their 
Government  or  the  Government  where  they  last  resided  visM  by  the 
diplomatic  or  consular  representative  of  the  United  States  in  the 
country  or  port  whence  they  depart. 

"  It  is  also  agreed  that  Chinese  laborers  shall  continue  to  enjoy  the  privi- 
lege of  transit  across  the  territory  of  the  United  States  in  the  course 
of  their  Journey  to  or  from  other  countries,  subject  to  such  regula- 
tions by  the  Government  of  the  United  States  as  may  be  necessary  to 
prevent  said  privilege  of  transit  from  being  abused. 

"Article  IV.  In  pursuance  of  Article  III.  of  the  Immigration  Treaty  be- 
tween the  United  States  and  China,  signed  at  Pelilng  on  the  17th  day 
of  November,  1880  (the  15th  day  of  the  tenth  month  of  Kwanghsu, 
sixth  year),  it  is  hereby  understood  and  agreed  that  Chinese  laborers 
or  Chinese  of  any  other  class,  either  permanently  or  temi)orariiy  re- 
siding in  the  United  States,  shall  have  for  the  protection  of  their  per- 
sons and  property  all  rights  that  are  given  by  the  laws  of  the  United 
States  to  citizens  of  the  most  favored  nation,  excepting  the  right  to 
become  naturalized  citizens.  And  the  Government  of  the  United 
States  reaflimis  its  obligation,  as  stated  in  said  Article  III.,  to  exert 
all  Its  power  to  secrure  protection  to  the  persons  and  projierty  of 
all  Chinese  subjects  in  tlie  United  States. 

**  Article  V.  The  Government  of  the  I' ulted  States,  having  by  an  act  of  the 
Congress,  approved  May  5,  1892,  as  amended  by  an  act  ai>proved  No- 
vember 3.  1803,  required  all  Chinese  laborers  lawfully  within  the 
limits  of  the  United  States  before  the  passage  of  the  first-named  act 
to  be  registered  as  In  said  acts  provided,  with  a  view  of  affording 
them  better  prote<*tion,  Ihe  Chinese  Government  will  not  object  to  the 
enforcement  of  such  acts,  and  reiMprocally  the  Government  of  the 
United  States  recognizes  the  right  of  the  Government  of  China  to 
enact  and  enforce  similar  laws  or  regulations  for  the  registration, 
free  of  charge,  of  all  laborers,  skilled  or  unskilled  (not  merchants  as 
defined  by  said  acts  of  Congress),  citizens  of  tlie  United  States  In 
China,  whether  residing  within  or  without  the  treaty  ports. 

'And  the  Government  of  the  United  States  agrws  that  within  twelve 
months  from  the  date  of  the  exchange  of  the  ratifications  of  this  con- 
vention, and  annually,  thereafter,  it  will  furnish  the  Government  of 
China  registers  or  re|)orts  showing  the  full  name,  age,  occupation, 
and  nunil)er  or  place  of  residence  of  all  other  citizens  of  the  United 
States,  including  missionaries,  residing  both  within  and  without  the 
treaty  i)orts  of  China,  not  Including,  however,  diplomatic  and  other 
officers  of  the  United  States  residing  or  travelling  in  China  upon 
official  business,  together  with  their  body  and  household  servants." 
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The  ratifications  of  this  convention  were  exchanged  at  Washington, 
December  7, 1894. 

January  24, 1904,  the  Chinese  Government  gave  notice  of  the  termi- 
nation of  the  treaty  on  December  7,  1904.* 

The  stipulation  of  Art.  II.  of  the  treaty  with  China  of  1894,  which 
permits  a  Chinese  laborer  to  return  to  the  United  States  "  who  has  a 
lawful  wife,  child,  or  parent  in  the  United  States,  or  property  therein 
of  the  value  of  $1,000,  or  debts  of  like  amount  due  him  and  pending 
settlement,"  refers  to  the  condition  of  the  laborer  at  the  time  of  his 
return,  and  a  certificate  as  to  the  existence  of  such  a  condition  of 
things  at  the  time  of  his  departure  does  not  preclude  an  examination 
on  his  return. 

In  re  Ong  Lung  (1903),  125  Fed.  Rep.  814. 

The  phrase  "  Chinese  consul  at  the  port  of  departure,"  used  in 
Art.  II.  of  the  convention  of  1894,  means  the  consul  representing 
the  Chinese  Government  at  the  place  where  the  laborer  leaves  the 
United  States.  The  words  "  port "  and  "  land,"  as  used  in  the  con- 
vention, do  not  limit  the  right  to  return  to  Chinese  traveling  by  sea. 
Hence,  while  it  is  necesvsary  that  Chinese  laborers  should  leave  the 
United  States  at  a  place  which  is  a  port  and  within  the  jurisdic- 
tion of  a  Chinese  consul,  and  that  they  should  return  at  a  port  of 
entry  where  there  is  a  collector,  they  may  go  and  come  by  land. 

Harmon,  At.  Gen.,  May  20,  1896,  21  Op.  357. 

The  Secretary  of  the  Treasury  has  no  authority  to  permit  the 
return  to  the  United  States  of  Chinese  laborers  who,  availing  them- 
selves of  the  extension  of  one  year  provided  by  the  treaty  of  1894, 
left  China  in  time  to  reach  the  United  States  within  the  extended 
year,  but  were  delayed  in  quarantine  by  the  Canadian  authorities, 
so  that  they  arrived  in  the  United  States  three  days  late.  Neither  the 
Secretary  of  the  Treasury  nor  the  collector  has  discretion  to  inquire 
into  causes  of  further  delay  or  grant  an  additional  extension. 

Richards,  Solicitor  Gen.,  July  16,  1897,  21  Of).  575 ;  approved  by  McKenna, 
At  Gen. 

4.  Legislation,  1894-1905. 

§570. 

By  the  act  of  Aug.  18,  1894,  "  in  every  case  where  an  alien  is 

excluded  from  admission  into  the  United  States  under 

*  ^  any  law  or  treaty  now  existing  or  hereafter  made,  the 

decision  of  the  appropriate  immigration  or  customs  officers,  if  adverse 

fl  For.  Rel.  1904,  117. 
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to  the  admission  of  such  alien,  shall  be  Rnal,  unless  reversed  on  appeal 
to  the  Secretary  of  the  Treasury." 

28  Stat  390. 

This  uct  precluded  the  courts  from  reviewing  the  decision  of  the  officers 

In  question  as  to  the  right  of  a  Chinese  i)erson  to  enter  the  United 

States.     (Lem  Moon  Sing  t\  United  States,  158  U.  S.  538,  15  Sup.  Ct 

967.) 
It  was  previously  held  that  a  Chinaman  who  was  not  allowed  to  land  was 

entitled  to  a  writ  of  habeas  corims,  though  not  to  a  trial  by  jury. 

(Re  Chow  Goo  Pooi,  9  Sawy.  C.  C.  <5(K»,  25  Fe<l.  Kep.  77 ;   Re  Jung  Ah 

Lung,  25  Fed.  Rep.  141 ;  United  States  i\  Jung  Ah  Lung.  124  U.  S. 

621.) 
See  further,  as  to  the  writ  of  habeas  oor[>us,  before  and  since  the  act  of 

1894,  In  re  Leo  Hem  Bow,  47  Fed.  Rep.  3()2 ;  In  re  Wong  Yung  Quy, 

47  id.  717;  United  States  r.  Don  On,  49  id.  509;  In  re  Ch\\\  Yuen 

Sing,  65  id.  788;   United  States  v.  Chung  Shee,  76  id.  951,  22  C.  C.  A. 

639 ;   In  re  Li  Foon,  80  Fed.  Rep.  881 :   In  re  Tsu  Tse  Mee.  81  id.  562 ; 

In  re  Li  Sing.  86  id.  8m; ;   In  re  Leong  Youk  Tong.  90  id.  648 ;   In  re 

Lee  Lung,  102  id.  132 ;   In  re  Lee  Ping.  104  id.  678. 
The  act  of  18t>4  does  not  give  the  executive  officials  final  jurisdiction  to 

determine  the  truth  of  an  allegation  of  American  citizenship.     (In  re 

Tom  Yum,  64  Fed.  Rep.  485. ) 
The  act  applies  to  an  attempt  unlawfully  to  reenter  the  Unite<l  States 

after  the  individual  has  l)een  deported.     (McKenua.  At.  Gen..  Nov.  19, 

1897,  21  Op.  614.) 
It  does  not  confer  on  the  President  any  iK)wer  to  interfere  in  cases  of 

exclusIT^n.     (Mr.  Hay.  Se<'.  of  State,  to  Mr.  Wu  Ting-fang,  Chinese 

min.,  Dec.  5,  1900,  For.  Rel.  1901.  («.) 
As  to  the  payment  of  the  cost  of  sul»sistcnce  of  [H^rsons  arrcstwl  under  the 

(Miinese  exclusion  acts,  see  Griggs,  At.  (Jen.,  Marcli  18.  1808,  22  Op.  51. 

ITncontradicted  ovidenco  of  native  citizenship  entitles  the  Chinese 
person  to  his  discharge. 

UnittHi  States  r.  .Tne  Wy  (1900),  10.S  Fed.  Rep.  795. 

Under  the  Chinese  exchision  act,  July  ^.  1884,  23  Stat.  117,  which 
makes  final  the  decision  of  the  collector,  subject  to  appeal  to  the  Sec- 
retary of  the  Treasury,  the  courts  can  not  review  the  collector's  deci- 
sion, even  though  he  refuses  to  permit  the  landing  of  a  person  who 
has  a  certificate  of  his  student  character,  conforming  to  the  require- 
ments of  the  law. 

In  re  Lee  Ping  (1900),  104  Fed.  Rep.  078. 

See  the  same  princii^le  as  to  a  person  claiming  to  he  a  merchant.  United 
States  V,  Wong  Soo  Bow,  112  Fed.  Rep.  41(». 

Under  the  act  of  Aug.  18,  1894,  28  Stat.  390,  the  courts  can  not 
review  an  order  of  deportation  from  which  no  appeal  has  Ix^en  taken. 

United  States  r.  Wong  Chow  (1901),  108  Fed.  Rei>.  370,  citing  I.eni  Moon 
Sing  r.  United  States,  1.58  U.  S.  5.38;  Li  Sing  v.  United  States,  180 
U.  S.  480. 
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The  decision  of  the  appropriate  immigration  or  customs  officer 
under  the  act  of  August  18, 1894,  28  Stat.  390,  is,  subject  to  an  appeal 
to  the  Secretary  of  the  Treasury,  final,  only  where  it  excludes  the 
alien  from  admission.  Where  his  decision  admits  the  alien,  then 
the  provisions  of  the  act  of  July  5,  1884,  are  applicable. 

Ll  Slug  v\  United  States  (1001),  180  U.  S.  486,  490,  citing  Lem  Moon  Sing 
V.  United  States,  158  U.  S.  538,  547. 

While  a  person  of  Chinese  descent,  lyho  is  a  native  citizen  of  the 
United  States,  can  not  be  excluded  from  the  United  States,  yet  the 
decision  of  a  United  States  commissioner,  denying  the  claim  of  citi- 
zenship, will  not  be  disturbed  unless  it  is  clearly  against  the  weight  of 
evidence. 

United  States  r.  Leung  Sam  (1902),  114  Fed.  Rep.  702. 

See  Lee  Ah  Yin  r.  United  States  (1902),  116  Fed.  Rep.  614;  United  States 
V.  Lee  Iluen  (1902),  118  Fed.  Rep.  442;  United  States  r.  Moy  You 
(1903),  126  Fed.  Rep.  226;  United  States  v.  Leung  Shue  (190,3),  126 
Fed.  Rep.  423;  United  States  v.  Ng  Young  (1903),  126  Fed.  Rep.  425; 
Ark  Foo  V.  United  States  (1904),  128  Fed.  Rep.  697,  63  C.  C.  A.  249. 

The  courts  will  not  review  the  action  of  the  administrative  authori- 
ties under  the  statutes  as  to  t«he  alien ^s  right  to  land. 

Jjee  Lung  v,  Patterson  (1902),  186  U.  S.  168. 

Congress  may  empower  a  United  States  commissioner  to  determine 
the  various  facts  on  which  citizenship  depends  under  the  decision  in 
United  States  v.  Wong  Kim  Ark,  169  U.  S.  049. 

Cliin  Bal£  Kan  t?.  United  States  (1902),  186  U.  S.  193. 

The  decision  of  the  proj^er  immigration  officer  denying  the  claim  of 
a  Chinese  person  to  nativity  in  the  United  States  is  conclusive. 

United  States  v,  Lue  Yee  (1903),  124  Fed.  Rep.  303. 

Where  an  alleged  Chinese  alien,  apprehended  in  deportation  pro- 
ceedings, establishes  a  prima  facie  case  of  citizenship  of  the  United 
States,  he  is  entitled  to  have  the  legality  of  his  detention  judicially 
determined  on  habeas  corpus. 

Sing  Tuck  V.  United  States  (1904),  128  Fed.  Rep.  592,  reversing  126  Fed. 
Rep.  386. 

Under  the  act  of  August  18,  1894,  28  Stat.  372,  890,  making  the 
decision  of  the  appropriate  immigration  or  customs  officer,  excluding 
an  alien  from  admission  to  the  United  States,  final,  unless  reversed  on 
api)eal  to  the  Secretary  of  the  Treasury,  the  jurisdiction  of  the  in- 
spector is  not  ousted  by  a  mere  allegation  of  citizenship  by  a  Chinese 
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person ;  and,  unless  an  appeal  is  taken  to  the  Secretary  of  the  Treas- 
ury, no  appeal  to  the  courts  can  be  entertained. 

United  States  v.  Sing  Tuck  (1904),  194  U.  S.  161. 

Under  the  act  of  August  18,  1894,  28  Stat.  372,  390,  the  decision  of 

the  proper  immigration  officers,  approved  on  appeal  by  the  Secretary 

of  Commerce  and  Labor,  that  a  person  of  Chinese  descent  is  an  alien 

and  not  entitled  to  enter  the  United  States,  is  conclusive;  and  such 

person  is  not  entitled  to  a  writ  of  habeas  corpus  on  the  allegation  that 

he  is  a  native  citizen  of  the  United  States,  there  being  in  his  petition 

for  the  writ  no  allegation  of  abuse  of  authority  by  the  administrative 

officials. 

United  States  v.  Ju  Toy  (1905),  198  U.  S.  253. 
Justices  Brewer,  Peclsbam,  and  Day  dissented. 

By  the  act  of  June  6, 1900,  the  administration  of  the  Chinese  exclu- 
sion laws  is  committed  to  the  Commissioner-General 

Aflt  of  1000 

of  Immigration,  under  the  supervision  and  direction 
of  the  Secretary  of  the  Treasury. 

31  Stat  588,  611. 

The  Chinese  exclusion  act  of  May  5,'1892,  is  supplemented  by  an 

act  of  March  3,  1901,  which  provides  that  it  shall 
be  lawful  for  the  district  attorney  of  the  district  in 
which  any  Chinese  person  may  be  arrCvSted  for  being  found  unlaw- 
fully within  the  United  States  or  having  unlawfully  entered  the 
United  States,  to  designate  the  United  States  commissioner  within 
such  district  before  whom  such  Chinese  person  shall  be  taken  for 
liearing;  and  a  fee  of  five  dollars  is  allowed  the  commissioner  for 
hearing  and  deciding  a  case  arising  under  the  Chinese  exclusion  laws. 
The  supplementary  act  further  provides  that  no  warrant  of  arrest  for 
violations  of  tlie  Chinese  exclusion  laws  shall  be  issued  bv  United 
States  commissioners  except  upon  the  sworn  complaint  of  a  United 
States  district  attorney,  assistant  district  attorney,  collector,  deputy 
collector,  or  inspector  of  customs,  immigration  inspector.  United 
States  marshal,  or  deputy  United  States  marshal,  or  Chinese  inspector, 
unless  the  issuing  of  such  warrant  of  arrest  shall  first  be  approved 
or  requested  in  writing  by  the  United  States  district  attorney  of  the 
district  in  which  issued. 
31  Stat.  1093. 

"  With  the  sole  exception  of  the  farming  interest,  no  one  matter  is 

of  such  vital  moment  to  our  whole  people  as  the  wel- 
fare of  the  wage-workers.     If  the  farmer  and  the 
wage-worker  are  well  off,  it  is  absolutely  certain  that  all  others  will 
be  well  off  too.     It  is,  therefore,  a  matter  for  hearty  congratulation 
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that  on  the  whole  wages  are  higher  to-day  in  the  United  States  than 
ever  before  in  our  history,  and  far  higher  than  in  any  other  country. 
The  standard  of  living  is  also  higher  than  ever  before.  Every  effort 
of  legislator  and  administrator  should  be  bent  to  secure  the  per- 
manency of  this  condition  of  things  and  its  improvement  wherever 
possible.  Not  only  must  our  labor  be  protected  by  the  tariff,  but  it 
should  also  be  protected  so  far  as  it  is  possible  from  the  presence  in 
this  country  of  any  laborers  brought  over  by  contract,  or  of  those  who, 
coming  freely,  yet  represent  a  standard  of  living  so  depressed  that 
they  can  undersell  our  men  in  the  labor  market  and  drag  them  to  a 
lower  level.  I  regard  it  as  necessary,  with  this  end  in  view,  to  reenact 
immediately  the  law  excluding  Chinese  laborers,  and  to  strengthen 
it  wherever  necessary  in  order  to  make  its  enforcement  entirely 
effective." 

President  RooRevelt,  annual  message,  Dec.  3,  1901,  For.  Rel.  1901,  xviil. 
As  to  the  Illegal  entry  of  Chinese  tiersons  Into  the  United  States,  see  S. 

Doc.  167,  55  Cong.  1  sess. 
For  complaints  as  to  the  alleged  harsh  and  unfair  enforcement  of  the 

exclusion  laws,  see  For.  Rel.  1901,  72-75 ;  Mr.  Hill,  Act.  Sec.  of  State, 

to  Sec.  of  Treas.,  Jan.  7,  1901,  250  MS.  Dom.  Let  115. 
See,  also,  the  following  documents : 

Argument  of  Mr.  John  W.  Foster  on  the  Treaty  Rights  of  Chinese  sub- 
jects as  to  Admission  and  Residence  in  the  United  States,  before  the 

Senate  Committee  on  Immigration,  Jan.  23,  1902,  S.  Rep.  776,  57 

Cong.  1  sess.,  part  2,  p.  32. 
Arguments  in  opposition  to  exclusion,  S.  Doc.  106,  57  Cong.  1  sess. 
Arguments  of  the  American  Federation  of  Labor  in  favor  of  exclusion, 

S.  Doc.  137.  57  C/Ong.  1  sess. 
Memorial  of  California  Chinese  Exclusion  Convention,  S.  Doc.  191,  57 

Cong.  1  sess. 
Memorandum  on  bill  for  exclusion  of  Chinese  laborers,  presented  April 

14,  1002.  by  Mr.  Penrose.     (S.  Doc.  304,  57  Cong.  1  sess.) 
I/etter  of  Chinese  Minister,  S.  Doc.  162,  57  Cong.  1  sess. 
Memorandum  as  to  Employment  of  Chinese  on  American  vessels,  S.  Doc. 

254,  57  (^ong.  1  sess. 
Report  of  Mr.  Perkins,  Committee  on  Foreign  Affairs,  Mar(»h  26,  1902, 

H.  Reiwrt  1231,  57  Cong.  1  sess. 
Mr.  Clark,  Com.  on  For.  Aff.,  April  1,  1902,  H.  Reiwrt  1231,  57  Cong.  1 

sess.,  part  2. 
Petition  for  exclusion  of  Chinese  and  Japanese  from  Hawaii,  S.  Doc.  292, 

57  Cong.  1  sess. 
Protest  of  Chinese  Government  against  exclusion  of  Chinese  from  the 

Philippines,  H.  Doc.  562,  57  Cong.  1  sess. 

By  section  1  of  the  act  of  April  29,  1902,  all  laws  relating  to  the 
exclusion  of  Chinese  and  their  residence  in  the  United  States,  includ- 
ing sections  5,  6,  7,  8,  9,  10,  11, 13,  and  14  of  the  act  of  Sept.  13,  1888, 
were,  so  far  as  not  inconsistent  with  treaty  obligations,  continued  in 
force,  and  were  made  applicable  to  the  island  territory  of  the  United 
States,  so  as  to  prohibit  the  immigration  of  Chinese  laborers,  not 
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citizens  of  the  United  States,  from  such  territory  to  the  mainland 
territory,  or  from  one  part  to  another  of  the  island  territory,  except 
in  the  same  group;  and  the  islands  within  the  jurisdiction  of  any 
State  or  the  District  of  Alaska  are  considered  as  part  of  the  mainland. 

By  section  2  the  power  of  the  Secretary  of  the  Treasury  to  make 
rules  and  regulations  is  confirmed  and  continued. 

By  section  3  it  is  declared  that  the  exclusion  laws  shall  not  be  con- 
strued to  prevent  foreign  exhibitors,  at  an  exposition  authorized  by 
act  of  Congress,  from  bringing  into  the  United  States,  under  contract, 
such  employees,  natives  of  their  respective  countries,  as  they  may 
deem  necessary  in  connection  with  their  exhibits,  under  regulations 
of  the  Secretary  of  the  Treasury  as  to  the  admission  and  return  of 
such  persons. 

Section  4  requires  all  Chinese  laborers,  other  than  citizens,  in  the 
insular  territory  of  the  United  States,  except  Hawaii,  to  obtain 
within  a  year  certificates  of  residence  in  such  territory,  on  pain  of 
deportation ;  but  the  Philippine  Commission  is  authorized  to  extend 
the  time  in  those  islands. 

32  Stat.  176. 

In  view  of  the  termination  of  the  treaty  of  1894,  Congress,  by  the  act  of 
April  27,  1904,  3.3  Stat.  I.  428,  amended  section  1  of  the  foregoing 
net  by  omitting  the  reference  to  treaty  obligations. 

By  the  act  of  February  14,  1903,  to  establish  the  Department  of 

Commerce  and  Labor,  the  authority  possessed  by  the 

Afita  of  IdOS  .  . 

Secretary  of  the  Treasury  in  relation  to  the  exclusion 
of  Chinese  is  transferred  to  the  Secretary  of  Commerce  and  Labor, 
and  the  authority,  power,  and  jurisdiction  in  relation  thereto  vested  by 
law  or  treaty  in  the  collectors  of  customs  and  the  collectors  of  internal 
revenue  are  conferred  upon  and  vested  in  such  officers  under  the  con- 
trol of  the  commissioner-general  of  immigration,  as  the  Secretary  of 
Commerce  and  Labor  may  designate  therefor. 

32  Stat,  825,  828-829. 

The  act  of  March  8, 1903,  to  regulate  the  immigration  of  aliens  into 
the  United  States,  declares  that  all  acts  and  part.s  of  acts  inconsistent 
therewith  are  repealed,  but  it  expressly  provides  that  the  act  shall  not 
be  construed  to  repeal,  alter,  or  amend  existing  laws  relating  to  the 
immigration  or  exclusion  of  Chinese  persons  or  persons  of  Chinese 
descent. 

32  Stat.  1213,  1221. 

The  joint  resolution  of  July  7,  1898,  to  provide  for  annexing  the 

Hawaiian  Islands  to  the  United  States,  provided : 
Acts  relating  to        u  fj^^p^  ^[j.^]}  ly^  ^^  further  immigration  of  Chinese 

Hawaii. 

into  the  Hawaiian  Islands,  except  upon  such  condi- 
tions as  are  now  or  mav  hereafter  be  allowed  bv  the  laws  of  the 

ft.  * 
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United  States;  and  no  Chinese,  by  reason  of  anything  herein  con- 
tained, shall  be  allowed  to  enter  the  United  States  from  the  Hawaiian 
Islands." 

30  Stat  750,  751. 

See  Mr.  Hay,  Sec.  of  State,  to  See.  ©f  Treaa,  Dec.  23.  1898.  233  MS.  Dom. 
Let.  409 ;  Jan.  13,  1899,  234  Id.  73 ;   March  9.  1899,  235  id.  360. 

By  the  act  of  April  30, 1900,  to  provide  a  government  for  the  Terri- 
tory of  Hawaii,  it  is  provided,  sec.  101,  that  Chinese  in  the  Hawaiian 
Islands,  when  the  act  takes  eifect,^may  within  a  year  thereafter  obtain 
certificates  of  residence*,  required  by  the  Chinese  exclusion  act  of  May 
5,  1892,  as  amended  by  the  act  of  November  3,  1893,  and  until  the 
expiration  of  that  year  shall  not  be  deemed  to  be  unlawfully  in  the 
United  States,  if  found  within  the  Hawaiian  Islands  without  such 
certificates;  provided,  however,  that  no  Chinese  laborer,  whether  he 
shall  hold  such  certificate  or  not,  shall  be  allowed  to  enter  any  State, 
Territory,  or  District  of  the  United  States  from  the  Hawaiian 
Islands. 

31  Stat.  141,  161. 

See  the  provision  as  to  the  Philippines  and  other  insular  territory  of  the 
United  States,  except  Hawaii,  in  sec.  4  of  the  act  of  April  29,  1902. 
supra. 

There  is  nothing  in  the  resolution  of  annexation  of  the  Hawaiian 
Islands  (30  Stat.  750),  nor  in  the  organic  act  which  provides  a  gov- 
ernment for  that  Territory  (31  Stat.  141),  nor  in  any  law  of  Con- 
gress, which  would  prevent  the  entrance  into  those  islands  of  Chinese, 
now  legally  resident  in  the  United  States  and  holding  certificates 
of  registration  provided  for  by  the  acts  of  May  5,  1892  (27  Stat.  25) 
and  November  3,  1893  (28  Stat.  7). 

The  *'  further  importation  "  of  Chine.se  forbidden  by  the  resolution 
of  annexation  is  immigration  from  countries  other  than  the  United 
States. 

The  question  of  the  right  of  such  Chine^se  persons  to  return  to  the 
United  Staters  from  the  Hawaiian  Islands,  not  decided. 

Knox,  At.  G'»n.,  Aug.  12,  1901.  2.3  Op.  487. 

By  a  joint  resolution  of  June  6,  1900,  exhibitors  at  the  Ohio  Cen- 
tennial and  Northwast  Territory  Exposition,  to  be 
ProviiionB    u    to  j^^jj  ^^  Toledo,  Ohio,  in  1902,  were  authorized  to 

hibitioBs  bring  to  the  United  States  foreign  laborers  under 

contract  to  perform  labor,  for  the  purpose  of  pre- 
paring for  and  making  their  exhibits,  under  regulations  prescribed 
by  the  Secretary  of  the  Treasury;  but  laborers  so  brought  in  were 
not  to  1h».  allowed  to  remain  in  the  United  States  for  more  than  three 
months  after  the  close  of  the  exposition.     It  was  further  provided 
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that  the  resolution  should  not  be  construed  as  applying  to  the  acts  of 
Congress  prohibiting  the  coming  of  Chinese  persons  into  the  United 
States. 

31  Stat  721. 

A  similar  joint  resolution  was  passed  with  reference  to  the  Pan-American 
Exposition,  at  Buffalo.     (31  Stat.  721.) 

The  Secretary  of  the  Treasury  ordered  the  collector  at  New  York  to  admit 
Chinese  artisans  in  connection  with  an  exhibit  at  the  New  Orleans 
Exposition.  (Mr.  Frelinghuysen.  Sec.  of  State,  to  Mr.  Burke,  Nov. 
11,  1884,  153  MS.  Dom.  Let.  177.) 

For  a  recommendation  that  Chinese  laborers  be  permitted  temporarily  to 
enter  the  United  States  in  connection  w^lth  exhibits  at  the  Columbian 
Exposition,  see  President  Harrison's  annual  message,  Dec.  9,  1891, 
For.  Rel.  1891,  x. 

The  number  of  Chinese  to  be  admitted  as  participants  in  the  Tennessee 
Centennial  Exposition  may  be  limited  by  the  Secretary  of  the  Treas- 
ury.    (Conrad,  Solicitor-Gen.,  April  19,  1897,  21  Op.  517.) 

See  the  general  provision  in  section  3  of  the  act  of  April  29,  1902,  supra. 

5.  Exempt  Ci^sses. 
(1)  persons  included. 

§  571. 

The  Chinese  exclusion  acts  are  not  applicable  to  Chinese  persons 
who  are,  by  reason  of  birth  in  the  United  States,  citizens  thereof, 
since  a  citizen  can  not  be  excluded  from  the  United  States,  except  as 
a  punishment  for  crime. 

Re  Ix)ok  Tin  Sing,  21  Fed.  Rep.  905.  See,  however.  United  States  v.  Ju 
Toy,  supra,  §  570,  They  apply  to  Chinese  persons  "  domiciled  "  in 
the  United  States.     (Lem  Moon  Sing  r.  United  States,  158  U.  S.  5.38.) 

The  executive  officers  do  not  have,  under  the  act  of  1894,  final  jurisdiction 
•  of  the  question  of  American  citizenship,  where  such  citizenship  r- 
claimed  by  a  person  of  Chinese  descent.  (In  re  Tom  Yum,  64  Fed. 
Rep.  485.) 

As  is  elsewhere  shown,  Chinese  are,  by  the  act  of  1882,  forbidden  to  be 
naturalized,  and  it  was  held,  before  the  enactment  of  that  statute, 
that  they  did  not  come  within  the  naturalization  laws  of  the  United 
States.     (Supra,  §  383.) 

The  true  theory  of  the  Federal  law  is  not  that  all  Chinese  persons 
may  enter  this  country  who  are  not  forbidden,  but  that  only  those 
are  entitled  to  enter  who  are  expressly  allowed. 

A  trader  is  not  expressly  known  to  the  law  as  among  the  exempt 
classes,  nor  is  such  a  person  fairly  included  in  them,  unless  as  a  mer- 
chant, and  the  statutory  language  can  not  be  so  construed. 

Griggs,  At.  Gen.,  July  15,  1898,  22  Op.  130;  Nov.  3,  1808,  id.  2(50. 

Affirmed  by  Knox,  At.  Gen.,  Aug.  12,  1901,  23  Op.  485. 

By  the  Treasury  Regulations  of  1900  direction  was  given  to  admit  only 
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Chinese  whose  occupation  or  station  clearly  indicated  that  they  be- 
longed to  the  exempt  classes  named  in  Art  III.  of  the  treaty  of  1894, 
which  was  then  in  force,  viz.  **  officials,  teachers,  students,  merchants 
or  travelers  for  curiosity  or  pleasure,"  and  "to  deny  admission  to 
Chinese  persons  described  as  salesmen,  clerks,  buyers,  bookkeepers, 
accountants,  managers,  storekeepers,  apprentices,  agents,  cashiers, 
physicians,  proprietors  of  restaurants,  etc."  Reference  was  made  to 
the  Attorney-Oenerars  opinion  of  July  15,  1898.  (S.  Doc.  291,  57 
Cong.  1  sess,  34.) 
By  the  regulations  governing  the  admission  of  Chinese,  approved  by  the 
Secretary  of  Commerce  and  Labor  Feb.  5,  190G,  it  is  stated  that  **  only 
those  who  are  teachers,  students,  travelers  for  curiosity  or  pleasure, 
merchants  and  their  lawful  wives  and  minor  children,  officials  of  the 
Chinese  Government,  together  with  their  body  and  household  serv- 
ants, Chinese  persons  registered  under  the  laws  of  the  United  States, 
seamen,  .  .  .  those  seeking  in  good  faith  to  pass  through  the 
country  to  foreign  territory,  .  .  .  and  i)ersons  whose  physical 
condition  necessitates  immediate  hospital  treatment."  shall  be  iiermit- 
ted  to  land  at  any  port  of  the  United  States.  It  is  further  stated 
that  only  those  Chinese  persons  who  are  expressly  declared  by  the 
treaty  and  laws  relating  to  the  exclusion  of  Chinese  to  be  admissible 
shall  be  allowed  to  enter  the  United  States.  On  this  point  the 
opinion  of  the  Attorney-General  of  July  15,  1898,  supra,  is  cited. 

In  a  note  of  November  7, 1898,  the  Chinese  minister  at  Washington, 
referring  to  the  opinion  of  the  Attorney  General  of  July  15,  1898, 
and  to  a  decision  of  the  Treasury  Department  of  July  21,  1898,  to 
the  effect  that  only  the  classes  of  persons  expressly  named  in  the  first 
clause  of  Article  III.  of  the  treaty  of  1894  were  entitled  to  admission 
into  the  United  States,  contended  that  the  object  both  of  the  treaties 
and  of  the  exclusive  legislation  was  to  keep  out  laborers,  and  that  it 
never  was  held  by  the  United  States  authorities  that  the  enumeration 
of  certain  exempt  classes  should  operate  as  an  exclusion  of  all  other 
classes  and  of  laborers  besides." 

The  Department  of  State  replied :  "  The  opinion  of  the  Attorney- 
General  of  July  15,  1898,  to  which  you  specially  refer,  holds  that 
Chinese  '  traders  '  are  not  entitled  to  admission  .  .  .  ,  and  by  con- 
sequence that  no  Chinese  persons  are  entitled  to  admission  unless  they 
fall  within  the  classes  marked  out  by  Article  III.  of  the  treaty  of  1894, 
viz,  officials,  teachers,  students,  merchants,  or  travelers  for  curiosity 
or  pleasure.  This  view  proceeds  upon  the  theory  that  the  true  intent, 
purpose,  and  result  of  all  the  laws  is  that  not  only  those  Chinese 
should  be  excluded  from  this  country  who  are  particularly  and  ex- 
pressly forbidden  entrance,  namely,  Chinest*  laborers,  but  that  only 
those  may  be  admitted  who  are  expressly  allowed,  namely,  the  classes 
marked  out  in  Article  III.  of  the  treaty  of  1894,  and  those  who  neces- 

«  Mr.  Wu,  Chinese  min.,  to  Mr.  Hay,  Sec.  of  State,  Nov.  7,  1898,  For.  Rel.,  1890, 
18^104. 
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sarily  are  adjunct  to  those  dasses,  such  as  the  valid  wife  Btid  legiti- 
)iiate  minor  children,  or  children  of  tender  years,  of  a  permitted 
Chinaman.  ...  As  to  the  decisions  of  the  courts  and  depart- 
mental construction,  it  is  admitted  that  there  is  authority  in  both  for 
the  contrary  view.  .  .  .  Such  rulings  proceed  upon  the  opposite 
theory  of  the  law  that  it  is  only  necessary  not  to  be  a  laborer;  that 
the  question  is  not  whether  an  applicant  is,  for  instance,  a  merchant, 
but  merely  whether  he  is  not  a  laborer.  The  bearing,  however,  and 
stress  of  the  question  was  not  fully  perceived  in  earlier  years,  and  the 
reversal  of  the  previous  view,  which,  however,  did  not  universally 
and  in  all  instances  prevail,  was  determined  upon  after  careful 
consideration  of  all  the  facts  and  all  the  law  of  the  case,  and  no 
valid  reason  can  now  be  perceived  for  receding  from  the  position 
taken  or  modifying  the  present  deliberate  view  of  the  Executive." 
It  was  added,  however,  that  the  question  might  perhaps  be  raised 
judicially  and  ultimately  be  brought  to  the  Supreme  Court. 

Mr.  Ilay,  Set*,  of  State,  to  Mr.  Wu,  Chinese  min..  Jan.  5,  1900,  For.  Rel. 
1809,  197,  198,  199-200;   MS.  Notes  to  (^hiuese  Leg.  II.  45. 

"  Section  2  of  the  act  [Nov.  3,  1893]  referred  to  defines  a  merchant 
in  the  following  language:  'A  merchant  is  a  person  engaged  in 
buying  and  selling  merchandise,  at  a  fixed  place  of  business,  which 
business  is  conducted  in  his  name,  and  who  during  the  time  he 
claims  to  be  engaged  as  a  merchant  does  not  engage  in  the  perform- 
ance of  any  manual  labor,  except  such  as  is  necessary  in  the  conduct 
of  his  business  as  such  merchant.' 

"  This  requirement  that  a  merchant  must  conduct  the  business 
in  his  own  name  can  have  but  one  purpose,  to  wit,  that  he  who  is 
a  merchant  in  fact  shall  also  be  known  to  be  such  by  the  parties 
with  whom  he  deals  and  by  the  public  generally.  That  purpose 
could  readily  be  defeated  if  it  were  permissible  to  conceal  his  iden- 
tity by  trading  under  an  assumed  name,  or  under  the  disguise  of 
a  '  Co> 

"  I  am  therefore  of  the  opinion  that  a  Chinese  person  does  not 
bring  himself  within  the  statutory  definition  of  merchant  unless 
he  conducts  his  business  either  in  his  own  name  or  in  a  firm  name  of 
which  his  own  is  a  part." 

Olney,  At.  Gen.,  April  fi,  1894,  21  Op.  5. 

ErnlxKlied  in  a  circular  of  the  TreaHurj"^  Department,  April  10,  1894,  For. 

Rel.  1894,  1(W. 
See  Wong  Fong  v.  United  States,  77  Fed.  Rep.   1G8,  23  C.  C.  A.   110; 

United  States  v.  Wong  Lung,  103  Fed.  Rep.  794;    United  States  r. 

Lung   Ilong,   10.^)   Fed.   Rep.   188;    United   States  r.   Moy   Yiin,   115 

Fed.  Rep.  ('.52;    In  re  Chin  Ark  Wing,  115  Fe<l.  Rep.  412. 
The  burden   of  i)roving  the   merchant  character  rests  on   the  Chinese 

person.     (United  States  v.  Lung  Hong,  105  Fed.  Rep.  188.) 
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A  person  described  iu  a  certificate  as  a  "  salesman  "  Is  not  a  "  mer- 
chant" in  the  sense  of  the  Chinese  exclusion  acts.  (United  States  t>. 
Gin  Hing  (1904),  7B  Pac.  Rep.  «89). 

"In  the  case  of  Lee  Kan  y.  United  States  (62  Fed.  Rep.  914), 
decided  in  the  circuit  court  of  appeals  for  the  ninth  circuit,  it  was 
held  that  the  requirements  of  section  2  of  the  act  of  November  3, 
1893,  to  the  effect  that  a  merchant  must  conduct  his  business  in  his 
own  name,  were  fulfilled  if  the  Chinaman  could  prove  that  he  was  an 
actual  bona  fide  partner  of  a  legitimate  mercantile  firm,  even  though 
his  name  did  not  appear  in  the  firm  name.  The  Attorney-General 
states  that  the  decision  of  the  circuit  court  of  appeals  in  this  case  is 
final. 

"  The  practice  of  officers  of  this  Department  w^ill,  therefore,  con- 
form to  the  decision  in  the  case  of  Lee  Kan." 

Treasury  Regulations,  S.  Doc.  291.  57  CJong.  1  sess.  37. 

See.  also,  Wong  Fong  i*.  United  States.  77  Fed.  Rep.  IfiS.  23  C.  C.  A.  110 

(reversing  71  Fed.  Rep.  2aS)  ;  Ignited  States  v.  Wong  Lung.  103  Fed. 

Rep.  704';  United  States  i\  Pin  Kwan,  100  Fed.  Rep.  G09.  40  C.  C.  A. 

618  (reversing  94  Fed.  Rep.  824)  ;  In  re  Quan  Oln,  Gl  Fed.  Rep.  395. 

A  Chinese  proprietor  of  a  restaurant  was  duly  classified  as  a  mer- 
chant and  obtained  the  necessary  certificate  entitling  him  to  reenter 
the  United  States;  but,  at  the  time  of  his  return,  such  persons  were 
deemed  laborers  and  he  was  refused  admission.  Held,  that,  as  he  had 
been  regularly  classified  as  a  merchant,  he  should  in  fairness  be 
admitted ;  and  that  the  authority  vested  in  the  Secretary  of  the  Treas- 
ury by  the  act  of  August  18, 1894,  to  determine  the  question  of  admis- 
sion, might  be  exercised  in  such  manner  as  would  keep  faith  and  do  no 
injustice. 

Richards,  Solicitor  Gen.,  Feb.  8.  1899,  22  Op.  324. 

A  Chinese  person,  resident  in  the  United  States,  and  a  member  of 
a  firm  engaged  in  the  manufacture  of  cigars  within  the  United 
States  and  of  selling  the  cigai^s  so  manufactured,  who,  having  tempo- 
rarily left  the  United  States,  desires  readmission,  is  a  returning 
merchant  in  the  sense  in  which  that  word  is  used  in  the  treaty  and 
the  laws  relating  to  the  exclusion  of  Chinese,  and,  as  such,  is  entitled 
to  readmission  into  this  country.  The  fact  that  he  is  a  manufac- 
turer as  well  as  a  merchant  does  not  make  him  the  less  a  merchant 
within  the  meaning  of  the  treaty  and  laws. 

Knox.  At  Gen.,  Aug.  12,  1901,  23  Op.  4&5. 

See.  also,  Wong  Fong  r.  United  States,  77  Fed.  Rep.  1(»,  23  C.  C.  A.  110; 
In  re  Chu  Poy,  81  Fed.  Rep.  820. 

Chinese  persons  who  were  in  the  United  States  prior  to  May  5, 
1892,  and  who  from  1891  to  1894  carried  on  a  mercantile  business 
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under  a  corporate  title,  and  who  had  books  of  account  and  articles 
of  partnership,  were  merchants  within  the  meaning  of  §  0  of  the  act 
of  May  5,  1892,  as  amended  by  the  act  of  Nov.  3,  1893,  and  were  not 
required  to  register  under  the  terms  of  that  act. 

Tom  Hong  r.  United  States  (1904),  193  U.  S.  517. 

A  Chinaman  who,  after  lawfully  entering  the  United  States  and 
carrying  on  business  as  a  merchant,  ceases  to  be  a  merchant,  is  not 
subject  to  deportation. 

In  re  Yew  Bing  Hi  (1904),  128  Fed.  Rep.  319. 

See,  also.  United  States  v,  Louie  Juen  (1904),  128  Fed.  Rep.  522. 

Paragraph  3  of  section  2  of  the  act  of  Nov.  3, 1893,  provides: 
"Where. an  application  is  made  by  a  Chinaman  for  entrance  into 
the  United  States  on  the  ground  that  he  was  formerly  engaged  in 
this  country  as  a  merchant,  he  shall  establish  by  the  testimony  of  two 
credible  witnesses  other  than  Chinese  the  fact  that  he  conducted 
such  business  as  hereinbefore  defined  for  at  least  one  year  before  his 
departure  from  the  United  States,  and  that  during  such  year  he  was 
not  engaged  in  the  performance  of  any  manual  labor,  except  such  as 
was  necessary  in  the  conduct  of  his  business  as  such  merchant,  and  in 
default  of  such  proof  shall  be  refused  landing." 

This  section  is  to  be  regarded  as  wholly  prospective  in  its  opera- 
tion and  as  applying  exclusively  to  Chinese  merchants  who  both  come 
into  the  United  States  for  the  first  time  since  November  3,  1893,  and 
having  carried  on  business  here,  afterwards  leave  the  country  and 
seek  to  return.  Merchants  already  here  when  the  statute  took  eifeot 
may  leave  the  country  and  return  as  if  the  act  of  November  3,  1893, 
had  not  been  passed. 

Olney,  At.  Gen.,  May  14,  1894,  21  Op.  21,  23. 

Affirmed  by  Oiney,  At  Gen.,  Dec.  19,  1894,  id.  99,  with  citation  of  Lee  Kan 
V,  United  States,  62  Fed.  Rep.  914,  10  C.  C.  A.  669,  in  cofisequence 
of  whicii  decision  the  petitioners  in  In  re  Yee  Lung,  61  Fed.  Rep.  641, 
and  In  re  I^o  Yue  Loon,  id.  (>43,  were  discharged  from  custody. 

See,  also,  Wong  Fong  v.  United  States,  77  Fed.  Rep.  168,  23  C.  C.  A.  110; 
United  States  v,  Wong  Lung.  103  Fed.  Rep.  794;  United  States  v. 
Lung  Hong,  105  Fed.  Rep.  188. 

The  occupation  of  a  laborer  is  not  imputable  to  his  child  who  en- 
ters and  remains  in  the  United  States  as  a  student. 

United  States  v.  Chu  Chee,  87  Fed.  Rep.  312. 

In  the  case  of  Tong  Tseng,  a  Chinese  youth  of  15,  whom  the  col- 
lector of  customs  at  Honolulu  refused  to  permit  to  land,  for  the  pur- 
pose of  attending  the  Chinese-American  school  there,  the  Chinese 
minister  at  Washington  protested  against  the  definition  of  a  student 
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given  in  the  regulations  relating  to  the  exclusion  of  Chinese,  1900,  p. 
35,  as  "a  person  who  (1)  intends  to  pursue  some  of  the  higher 
branches  of  study,  or  one  who  (2)  seeks  to  be  fitted  for  some  particu- 
lar profession  or  occupation  for  which  facilities  of  study  are  not 
afforded  in  his  own  country;  one  (3)  for  whose  support  and  mainte- 
nance in  this  country,  as  a  student,  provision  has  been  made,  and  who 
(4),  upon  completion  of  his  studies,  expects  to  return  to  China." 

The  Secretary  of  the  Treasury  reversed,  on  appeal,  the  decision  of 
the  collector  in  the  particular  case. 

For.  Rel.  1901,  158-71.  By  rule  3G  of  the  Chinese  Exclusion  Regulations. 
May,  1905,  a  student  is  defined  as  "  a  person  who  intends  to  pursue 
some  of  the  higher  branches  of  study,  or  to  become  fitted  by  study  for 
some  profession  or  occupation,  and  for  whose  support  and  main- 
tenance in  this  country,  as  a  student,  provision  has  been  made."  This 
definition  is  omitted  from  the  regulations  approved  Feb.  5.  1906. 

(2)    CEBTIFICArfcS. 

§  572. 

In  1886  President  Cleveland  recommended  the  amendment  of  sec- 
tion 6  of  the  act  of  1884,  touching  the  certificates  required  of  the 
exempted  classes  as  the  prima  facie  and  sole  permissible  evidence  to 
establish  their  right  of  entry  into  the  United  States.  He  stated  that 
the  act  provided  in  terms  for  the  issuance  of  certificates  in  only  two 
cases:  (1)  Chinese  subjects  departing  from  a  port  of  China,  and  (2) 
persons  of  the  Chinese  race,  being  at  the  time  subjects  of  a  foreign 
government  other  than  China,  who  might  depart  for  the  United 
States  from  a  port  of  such  government.  The  statute,  he  said,  thus 
made  no  provision  for  Chinese  persons  who,  remaining  Chinese 
subjects,  desired  to  come  to  the  United  States  from  a  country  other 
than  China.  The  Secretary  of  the  Treasury  had  sought  to  remedy 
the  omission  by  directing  the  revenue  officers  to  recognize  certificates, 
issued  at  the  port  of  departure  by  the  Chinese  diplomatic  or  consular 
officer,  when  viseed  by  the  American  representative  at  that  port. 
This  appeared  to  be  a  just  application  of  the  spirit  of  the  law,  but 
he  went  beyond  even  the  spirit  when,  in  a  circular  of  Jan.  14,  1884, 
he  provided  for  the  original  issuance  of  such  a  certificate  by  the 
American  consular  officer  at  the  port  of  departure,  in  the  abst^nce  of 
a  Chinese  diplomatic  or  consular  representative.  It  therefore  be- 
came necessary  to  amend  the  circular,  as  was  done  July  13,  1885,  by 
striking  out  the  clause  permitting  original  certification  by  Ameri- 
can consuls.  The  consuls  might,  indeed,  issue  certificates  of  facts 
within  their  knowledge,  but  such  certificates  possessed  no  statutory 
validity;  and  the  Chinese  minister,  in  a  note  of  March  24,  1880,  had 
complained  of  the  sending  back  from  San  Francisco  to  Hong  Kong 
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of  a  Chinese  merchant  who  exhibited  a  certificate  from  the  American 
consul  at  Hong  Kong  as  to  his  being  a  merchant.  While  the  certifi- 
cate he  bore  was,  said  the  President,  insufficient  under  the  law,  yet 
there  was  at  Hong  Kong  no  representative  of  the  Government  of 
China  competent  or  authorized  to  issue  the  certificate  required  by  the 
statute.  The  President  asked  that  this  anomalous  feature  of  the  law 
be  reformed. 

President  Cleveland,  8[ieclal  message,  April  (>,  1886,  Richardson's  Mes- 
sages, VIII.  390. 

In  the  course  of  his  message  the  President  quoted  the  Supreme  Court  as 
saying  that  "the  supposition  should  not  be  indulged  that  Congress, 
while  professing  to  faithfully  execute  the  treaty  stipulations,  and 
recognizing  the  fact  that  they  secure  to  a  certain  class  the  right  to 
go  from  and  come  to  the  United  States,  intended  to  malce  its  protec- 
tion depend  upon  the  performance  of  conditions  which  it  was  physi- 
cally impossible  to  perform."  (Chew  Heong  t\  United  States,  112 
U.  S.  554.) 

See  Mr.  Porter.  Act.  Sec.  of  State,  to  Sec.  of  Treasur>%  Feb.  1,  1886,  158 
MS.  Dom.  Let.  611 ;  Mr.  Bayard,  Sec.  of  State,  to  Mr.  Fairchild,  Sec. 
of  Treas.,  March  31,  1886,  159  MS.  Dom.  Let.  488. 

As  to  merchants*  certificates  under  the  act  of  1882,  see  Mr.  Frelinghuysen, 
Sec,  of  State,  to  Mr.  Young,  No.  60,  Dec.  8,  1882,  3  MS.  Inst.  China, 
368. 

For  Treasury  circulars  of  Dec.  6,  1884,  Jan.  14,  1885,  and  July  13,  1885, 
and  correspondence  in  relation  thereto,  see  For.  Rel.  1885,  184-186, 
191-193. 

As  to  certificates  given  by  the  Chinese  consul  at  Yokohama,  see  For.  Rel. 
1891,  456-457,  45(^-461. 

The  circular  of  Jan.  14,  1885,  was  sent  to  the  United  States  consuls  In 
China  and  Japan,  and  at  Havana  and  Victoria.  (Mr.  Hunter,  2nd 
Assist.  Sec.  of  State,  to  Mr.  Rivedan,  March  20,  1885,  154  MS.  Dom. 
Let  536.) 

After  the  passage  of  the  act  of  Oct.  1,  1888,  absolutely  prohibiting 
the  entry  of  Chinese  laborers,  no  Chinese  person  was  entitled  to  enter 
the  United  States  without  the  prescribed  evidence,  under  the  acts  of 
1882  and  1884,  of  his  belonging  to  one  of  the  exempt  classes. 

Wan  Shing  v.  United  States,  140  U.  S.  424,  11  S.  Ct  729. 

See,  also,  In  re  Wo  Tai  Li,  48  Fed.  Rep.  668 ;  United  States  v.  Don  On, 

49  Fed.  Rep.  569;  United  States  r.  Jim,  47  Fed.  Rep.  431;  United 

States  t\  Pin  Kwan,  100  Fed.  Rep.  609,  40  C.  C.  A.  618 ;  Chan  Gun  v. 

United  States,  9  App.  D.  C.  290;  In  re  Chinese  Relators,  58  Fed. 

Rep.  554. 

A  Chinese  person  erroneously  permitted  to  enter  without  the  cer- 
tificate required  by  Sec.  6  of  the  act  of  1884  is  unlawfully  in  the 
United  States  and  may  be  deported;  and  the  action  of  the  customs 
officials  in  admitting  him  can  not  be  received  as  evidence  of  his  right 
to  remain. 
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Mar  Blng  Guey  v.  United  States,  97  Fed.  Rep.  576;  following  United 
States  i\  Lau  Sun  IIo,  85  Fed.  Rep.  423,  and  citing  In  re  Lee  Yee 
Sing.  85,  Fed.  Rep.  (335 ;  United  States  i\  Gue  Lim,  83  id.  13G ;  Wan 
Shlng  V.  United  States,  140  U.  S.  424,  11  S.  Ct.  729;  United  States  v. 
Chu  Chee,  35  C.  C.  A.  613,  93  Fed.  Rep.  797 ;  In  re  Li  Foon,  80  Fed. 
Rep.  881 ;  In  re  Wo  Tai  Li,  48  Fed.  Rep.  C68. 

See  United  States  v.  Lee  Uoy,  48  Fed.  Rep.  825. 

The  requirements  of  the  act  of  July  5, 1884,  should  be  strictly  com- 
plied with  by  Chinese  applicants  for  admission  to  the  United  States. 

Olney,  At.  Gen.,  April  10,  1894,  21  Op.  6 ;  Griggs,  At.  Gen.,  July  15,  1898, 
22  Op.  130 ;  Hoyt,  Act.  At.  Gen.,  Oct.  12,  1899,  Id.  (508. 

The  United  States  consul  in  discharging,  under  the  act  of  1884,  his  duty 
of  visaing  the  certificates  of  C^hinese  persons  going  to  the  United 
States,  must  examine  into  the  truth  of  the  statements  in  the  certifi- 
cates, and  refuse  his  vis^  if  he  finds  any  of  them  to  be  untrue. 
(Mr.  Crldler,  3rd  Assist.  Sec.  of  State,  to  U.  S.  consuls,  circular,  July 
21,  1899,  168  MS.  Inst.  Consuls,  :3:i2.) 

See  United  States  v.  Mock  Chew,  54  -Fed.  Rep.  490,  holding  that  a  certifi- 
cate of  identity  issued  by  a  Chinese  consul  in  Japan,  and  visaed  by 
the  Unitetl  States  vice-consul-general  at  Yokohama,  was  not  in  itself 
suflSeient  evidence  of  the  authority  of  the  consul  to  issue  it. 

In  a  note  to  Mr.  Gresham,  May  27,  1893,  the  Chinese  mini.ster  at 
Washington  stated  that  the  form  of  certificates  then  in  use  to  iden- 
tify Chinese  persons  other  than  laborei-s,  under  the  acts  of  May  6, 
1882,  and  Jan.  5,  1884,  was  prepared  by  the  ex-Minister  Chang  Yen 
Hoon  and  submitted  by  him  on  July  10,  1889,  through  the  Depart- 
ment of  State,  to  the  Secretary  of  the  Treasury,  who  on  the  23rd 
of  the  same  month  approved  it.  Instructions  w^ere  then  sent  to  all 
the  officials  of  the  Imperial  Government  to  use  it,  and  Chinese 
consuls  in  foreign  countries  were  similarly  instructed.  The  min- 
ister subsequently  stated  that  he  had  received  advices  from  New 
York  that  the  customs  officials  there  declined  to  recognize  the  cer- 
tificates, and  claimed  that  they  acted  under  orders  of  the  Secre- 
tary of  the  Treasury.  The  Secretary  of  the  Treasury  expressed  the 
opinion  that  the  complaint  of  the  minister  presumably  had  refer- 
ence merely  to  instructions  given  to  scrutinize  closely  the  certificates 
from  consular  officers  presented  by  Chinese  jjersons  claiming  to  be 
of  the  exempt  class,  and  before  landing  such  persons  to  make  inquiry 
as  to  the  truth  of  the  statements  set  forth  in  the  certificates.  The 
United  States  had  in  a  spirit  of  liberality  allowed  Chinese  laborers 
to  pass  in  transit  through  the  country,  although"  the  law  provided 
that  they  should  not  be  allowed  to  enter  the  United  States,  and  it 
had  been  found  necessary,  on  account  of  abuses,  to  scrutinize  cases 
where  certificates  were  issued  bv  Chinese  consuls.     Instructions  were 

ft' 

issued  by  the  Secretary  of  the  Treasury  to  collectors  of  customs  to 
place  no  unnecessary  obstacles  in  the  way  of  the  landing  in  the  United 
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States  of  Chinese  entitled  to  enter,  but  it  was  not  deemed  advisable 
to  renew  the  practice  under  which  collectors  viseed  certificates  issued 
by  Chinese  consuls  in  the  United  States  to  Chinese  about  to  depart 
for  China  with  the  intention  of  returning. 

For.  Rel.  1893,  251,  260,  261,  265. 

A  certificate  of  naturalization  issued  to  a  Chinese  person  by  the  cir- 
cuit court  of  the  district  of  Montreal,  Canada,  and  a  passport  issued 
by  the  Governor-General  of  Canada,  upon  which  the  right  is  claimed 
as  a  merchant  to  enter  into  and  travel  through  the  United  States,  can 
not  be  accepted  as  a  substitute  for  the  certificate  prescribed  by  section 
G  of  the  act  approved  July  5,  1884. 

Olney,  At  Gen.,  Jan.  30,  1895.  21  Op.  123. 

In  rule  30  of  the  Chinese  Exclusion  Regulations  of  Feb.  5.  1906.  a  list  is 
given  of  the  officers  who  had  been  authorized  by  their  respective  gov- 
ernments to  issue  to  Chinese  subjects,  or  citizens,  of  such  govern- 
ments the  certificate  prescribed  by  sec.  G  of  the  act  of  July  5,  1884. 

Under  Article  III.  of  the  convention  of  1894,  a  Chinese  subject 
residing  in  a  British  colony  and  belonging  to  one  of  the  classes  of 
Chinese  permitted  to  enter  the  United  States,  may  be  admitted  on  a 
certificate  from  the  government  of  such  a  colony. 

Conrad,  Acting  At.  Gen..  May  20,  1890,  21  Op.  347.  As  has  been  seen,  the 
treaty  of  1804  has  been  terminated  on  notice  given  by  the  Chinese 
Government. 

See  Mr.  Rockhill,  Assist.  Sec.  of  State,  to  Mr.  Partridge,  July  11,  1896, 
211  MS.  Dom.  Let.  298;  Mr.  Cridler,  3rd  Assist.  Sec.  of  State,  to  Sec. 
of  Treas..  March  10,  1899,  2:^5  MS.  Dom.  Let.  389. 

It  was  held,  in  the  opinion  of  the  Acting  Attorney-General,  above  cited, 
that  the  registrar-general  was  the  projxn*  representative  of  the  gov- 
ernment at  Hong  Kong  to  issue  the  certificate  under  the  act  of  1884, 
sec.  i). 

Certificates  presented  by  Chinese  persons  as  evidence  of  their  right 
to  enter  this  country  for  the  first  time,  conformably  to  the  provisions 
of  section  6  of  the  act  of  July  5,  1884,  signed  by  a  Chinese  consul- 
general  within  the  United  States,  are  not  entitled  to  be  treated  as 
made  by  the  Chinese  Government  within  the  meaning  of  that  act, 
notwithstanding  the  fact  that  the  Chinese  minister  had  by  letter 
communicated  to  the  Secretarv  of  State  the  information  that  his 
Government  had  "  authorized  the  consuls  of  China  in  foreign  coun- 
tries to  issue  "  such  certificates. 

Harmon,  At.  Gen.,  Ii^eb.  2,  1897,  21  Op.  481. 

The  statute  does  not  authorize  the  issuance  of  certificates  under 
sec.  G  of  the  act  of  1884  by  Chines(>  consuls  in  the  United  States. 

Op.  of  Solicitor  of  Treasury,  Feb.  3,  1898,  cited  in  Regulations  (1900),  S. 
Doc.  291,  57  Cong.  1  sess.  34. 
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October  5, 1898,  Mr.  Hay,  Secretary  of  State,  enclosed  to  the  Chinese 
minister  at  Washington  a  copy  of  an  opinion  of  the  Acting  Attorney- 
General  of  the  United  States,  of  August  31,  1898,  to  the  Secretary  of 
the  Treasury,  holding  that  there  was  no  authority  under  the  existing 
laws  of  the  United  States  for  recognizing  the  right  of  Chinese  con- 
-juIs  in  foreign  countries  to  issue  the  certificates  prescribed  by  section 
6  of  the  act  of  Congress  of  July  5,  1884.  In  view  of  this  opinion, 
Mr.  Hay  stated  that  certificates  issued  by  Chinese  consuls  to  Chinese 
subjects  of  the  exempt  class  would  not  be  accepted,  and  that  the 
United  States  consuls  had  been  directed  no  longer  to  vise  them.  He 
further  stated  that  persons  of  the  exempt  class  would  be  required  to 
produce  certificates  from  the  Govenmient  of  China  or  from  the  gov- 
ernments of  other  countries  in  which  they  might  reside.  The  opinion 
of  the  Attorney-General  was  based  upon  article  3  of  the  convention 
between  the  United  States  and  China  of  March  17, 1894,  which  reads : 
"  To  entitle  such  Chinese  subjects  as  are  above  described  to  admission 
into  the  United  States,  they  may  produce  a  certificate  from  their  Gov- 
ernment or  the  Government  where  they  last  resided  viseed  by  the  dip- 
lomatic or  consular  representative  of  the  United  States  in  the  country 
or  port  whence  they  depart." 

The  Chinese  minister  protested  against  the  view  taken,  maintaining 
that  the  language  of  the  treaty  was  not  restrictive  and  was  not  in- 
tended to  take  away  the  right  previously  exercised  by  the  Chinese 
consuls  of  issuing  certificates. 

Mr.  Hay,  Sec.  of  State,  to  Mr.  Wu,  Chinese  min.,  Oct  5,  1898,  For.  Rel. 
1899,  187 ;  Mr.  Wu,  Chinese  min.,  to  Mr.  Hay,  Sec.  of  State,  Nov.  7, 
1898,  For.  Rel.  1899,  189. 

In  accordance  with  an  opinion  of  the  Acting  Attorney-General  of 
August  31,  1898,  Mr.  Lei  Yok,  a  Chinese  merchant,  was  detained  by 
the  customs  authorities  at  New  Orleans,  on  his  way  from  Havana 
to  San  Francisco,  where  he  was  the  proprietor  of  a  mercantile 
establishment.  He  had  a  certificate  issued  by  the  Chinese  consul- 
general  at  Havana  and  viseed  by  the  British  consul  in  behalf  of 
the  United  States.  On  the  strength  of  the  opinion  in  question, 
that  there  was  no  authority  under  existing  laws  whereby  Chinese 
consuls  in  foreign  countries  might  issue  to  Chinese  subjects  of  the 
exempt  classes  the  certificates  prescribed  by  section  6  of  the  act  of 
July  5, 1884,  the  action  of  the  authorities  at  New  Orleans  in  excluding 
the  merchant  in  question  was  approved. 

Mr.  Hay,  Sec.  of  State,  to  Mr.  Wu,  Chinese  min.,  Jan.  11,  1899,  and  Jan. 

23,  1899.  For.  Rel.  1899,  201,  202 ;  Feb.  1,  1899.  MS.  Notes  to  Chinese 

Leg.  II.  9. 
See  Mr.  Gresham,  Sec.  of  State,  to  Sec.  of  Treas.,  July  11,  1894,  197  MS. 

Dom.  Let.  645.  ' 
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The  return  certificate  of  Chinese  persons  entitled  to  return  to  the 
United  States  under  the  contingency  contemplated  by  Article  II.  of 
the  treaty  of  1894  with  China  must  be  accompanied  by  a  certificate  as 
to  the  facts,  made  by  the  Chinese  consul  at  the  port  of  departure. 

Certificates  issued  to  Chinese*  persons  of  the  exempted  class  by  the 
Chinese  consul  at  Havana,  in  the  absence  of  certification  by  a  consular 
officer  of  the  United  States,  should  not  be  accepted  by  the  customs 
officials  of  the  United  States. 

The  terms  on  which  the  representation  of  the  interests  of  the  United 
States  at  Havana  was  entrusted  to  the  British  consul  during  the 
existence  of  war  with  Spain  are  informal,  and  do  not  specifically 
include  the  service  of  viseing  certificates  to  be  issued  to  Chinese 
persons ;  but  certificates  so  viseed  may  be  accepted  by  the  authorities 
of  the  Unitt^d  States,  provided  this  duty  is  voluntarily  i)erformed  by 
such  officer  with  the  consent  of  the  British  Government. 

GrigKH,  At.  Gen.,  May  6,  1898,  22  Op.  72. 

See  ^Ir.  Moore,  Act.  Sec.  of  State,  to  Assist.  Attorney-General,  May  6, 

18i)8,   228   MS.   Dom.   Let.   2t)«;  Mr.   Day,    See.   of   State,   to   Sir  J. 

Pauncefote,  Brit,  min.,  May  18,  1898,  MS.  Notes  to  Brit.  Leg.  XXIV. 

194. 

During  the  military  occupation  of  Cuba  by  the  United  States  the 
officers  of  the  United  States  Army,  acting  as  collectors  of  customs  in 
Cuba,  were  designated  to  issue  to  the  exempt  classes  of  Chinese,  under 
Art.  III.  of  the  treaty  with  China,  the  certificates  entitling  them  to 
enter  the  United  States. 

Mr.  Hay,  Sec.  of  State,  to  Mr.  Sben  Tung,  May  17,  1899,  MS.  Notes  to 
Chinese  Leg.  IL  23. 

Certain  Chinese  subjects,  who  were  bona  fide  merchants,  were  re- 
fused admission  into  the  United  States  on  the  ground  that  the  nature 
and  character  of  their  business,  plainly  specified  in  the  Chine.se  por- 
tion of  the  certificates  issued  by  the  representative  of  the  Chinese^ 
Government,  were  not  stated  in  the  English  translation  of  the  certifi- 
cates accompanying  the  siame.  Held,  the  collector  was  justified  in 
refusing  permission  to  land. 

Hoyt,  Acting  At.  (ien.,  Oct.  12,  18J«),  22  Oi).  (308. 

The  law  requires  the  certificate  to  be  in  "  the  English  language."  The 
opinion  proceeils  on  the  ground  that  under  the  law  the  English  certifi- 
cate must  be  treated  as  the  original. 

Certificates  under  sec.  G  of  the  act  of  1884  must  strictly  fulfill  the  condi- 
tions of  the  statute.     (United  States  v.  Yong  Yew,  83  Fed.  Rep.  8.S2.) 

See  T'nited  States  v.  Lee  Hoy,  48  Fed.  Rep.  825,  Regulations  (1900).  S. 
Doc.  291,  57  Cong.  1  sess.  35. 

Defects  in  the  certificate  can  not  be  cured  by  statements  in  the  vls^. 
(Regulations,  S.  rX)c.  291,  57  Cong.  1  sess.  35.) 

Defective  certificates  should  be  cancelled.     (Id.  36.) 
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Sec.  6  of  the  act  of  May  6,  1882,  as  amended  by  the  act  of  July  5, 
1884,  does  not  apply  to  Chinese  merchants  domiciled  in  the  United 
States,  who,  having  left  the  country  for  temporary  purposes  with  the 
intention  of  returning,  seek  to  reenter  the  United  States  on  their  re- 
turn to  their  business  and  their  homes. 

Lau  Ow  Bew  r.  United  States  (185)2).  144  U.  S.  47. 
Sets  however,  Lein  Moon  Sing  v.  United  States  (1805),  158  U.  S.  538. 
See,  as  foUowinj?  the  ease  of  Lau  Ow  Bew,  United  States  t\  Gee  Lee,  50 
Fed.  Rep.  271,  7  U.  S.  App.  183,  1  C.  C.  A.  516. 

The  judges  have  differed  upon  the  question  whether  the  wife  and 
minor  children  of  a  Chinese  merchant,  entitled  to  come  to  the  United 
States  under  Art.  II.  of  the  treaty  of  1880,  could  come  to  the  United 
States,  with  him  or  after  him,  without  the  certificate  prescribed  by 
section  6  of  the  act  of  July  5,  1884,  23  Stat.  115.  It  was  finally  held 
by  the  Supreme  Court  that  the  wives  and  children  of  Chinese  mer- 
chants domiciled  in  the  United  States  were  entitled  to  enter  without 
such  certificates. 

United  States  r.  Mrs.  Gue  Lim  (1900),  170  U.  S.  459,  citing  with  ap- 
proved the  opinion  of  Judge  Deady  in  In  re  Clmng  Toy  Ho.  42  Fed. 
Rep.  398.  See  rule  29,  Regulations  governing  the  Admission  of 
Chinese,  appro  veil  Feb.  5,  190(>,  p.  44. 

See  Unitetl  States  r.  Gue  Lim.  &S  Fed.  Rep.  130;  In  re  Lee  Yee  Sing,  85 
Fetl.  Rep.  635;  In  re  Li  Foon,  80  Fed.  Rep.  881;  Griggs,  At  Gen., 
Nov.  3,  1898,  22  Op.  260. 

6.  Excluded  Classes. 

(1)  persons  included. 

§573. 

As  has  been  seen,  supra,  §  571,  while  the  main  object  of  the  treaties 
and  statutes  is,  as  their  terms  indicate,  to  prohibit  the  immigration  of 
Chinese  laborers,  it  is  now  held  that  only  the  classes  expressly  desig- 
nated as  having  the  right  to  come  to  the  United  States  are  entitled  to 
enter.  It  is  also  to  l)e  observed  that  Chinese  aliens  are  examined 
as  to  their  right  to  admission  to  the  United  States  under  the  provi- 
sions of  the  general  laws  regulating  immigration  as  well  as  under 
the  laws  relating  to  the  exclusion  of  Chinese. 

The  word  "  laborer ''  or  *'  laborers "  means  "  both  skilled  and 
unskilled  manual  laborers,  including  Chinese  employed  in  mining, 
fishing,  huckstering,  peddling,  laundrymen,  or  those  engaged  in  tak- 
ing, drying,  or  otherwise  preserving  shell  or  other  fish  for  home  con- 
sumption or  exportation." 

Act  of  Nov.  3,  1893,  28  Stat.  7, 8. 
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The  term  Chinese  laborers,  in  the  act  of  May  6,  1882,  embraces 
laborers  of  that  race  born  at  Hongkong  after  its  cession  to  Great 
Britain. 

In  re  Ah  Lung,  18  Fed.  Uep.  28. 

The  words  Chinese  laborers,  in  sec.  6  of  the  act  of  1892,  are  broad 
enough  to  embrace  Chinese  gamblers  and  highbinders. 

United  States  t\  Ah  Fawn,  57  Fed.  Rep.  591.  So,  also,  a  Chinaman 
serving  a  term  of  imprisonment  at  hard  labor.  (United  States  v. 
Wong  Ah  Hung,  62  Fed.  Rep.  1005. ) 

Nor  is  a  i)erson*s  status  as  a  laborer  changed  by  enforced  idleness  In  Jail. 
(United  States  v\  Chung  Kl  Foon,  83  Fed.  Rep.  143.) 

One  who  gains  his  livelihood  partly  by  manual  labor  is  a  laborer 
within  the  meaning  of  the  exclusion  laws. 

Lai  Moy  i\  United  States,  (JO  Fed.  Rep.  955,  14  C.  C.  A.  283 ;  Lew  Jim  v. 

United  States,  60  Ii^ed.  Rep.  953,  14  C.  C.  A.  281 ;  United  States  t?. 

Wong  Hong,  71  Fed.  Rep.  283 ;  Mar  Blng  Guey  v.  United  States,  97 

Feii.  Rep.  576. 
See,  however,  United  States  v.  Sun,  76  Fed.  Rep.  450. 

A  restaurant  proprietor  is  a  laborer  and  not  a  merchant  within 

the  meaning  of  the  exclusion  acts. 

In  re  Ah  Yow,  59  Fed.  Rep.  561 ;  United  States  v,  Chung  Ki  Foon,  83  Fed. 
Rep.  143. 

A  person  who  was  a  merchant  at  the  time  of  the  passage  of  the 
act  of  May  5,  1892,  and  during  the  period  thereby  prescribed  for 
registration,  did  not  become  liable  to  deportation  by  afterwards 
becoming  a  laborer. 

United  States  v.  Sing  Lee,  71  Fed.  Rep.  680. 

A  person  who,  prior  to  the  act  of  Nov.  3.  1H93,  ceased  i^eddling  and  became 
a  member  of  a  trading  firm,  is  not  liable  to  deportation  for  having 
omittcHl  to  register.     (United  States  r.  Mark  Ying,  76  Fed.  Rep.  450.) 

But  a  Chinese  i>erson  who  se<'ures  admission  on  pretense  of  being  a 
merchant,  and  afterwards  becomes,  in  acc;ordance  with  his  real  in- 
tent, a  laborer,  is  not  entitled  to  remain  in  the  United  States. 
(United  States  r.  Yong  Yew,  8;^  Fed.  Rep.  832;  United  States  r.  Ng 
Parlv  Tan,  86  Fe<l.  Rep.  (K)5.) 

The  status  of  laborer  is  not  changed  by  teaching  in  a  Sunday 
school  and  other  religious  work. 
In  re  Leung.  86  Fed.  Rep.  303. 

A  Chinese  seaman  who  ships  as  steward  on  an  American  vessel, 
in  which  he  enters  the  United  States,  intending  to  reship  as  soon 
as  possible,  is  not  excluded,  but  may  be  required  to  give  bond  to 
reship  within  a  certain  time. 

In  re  Jam.  101  Fed.  Rep.  980,  22  Blatchf.  520. 

See,  also,  Re  Ah  Kee,  22  Fed.  Rei).  510,  22  Blatchf.  520. 
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In  November,  1891,  the  British  steamship  Oxford  arrived  at  Bal- 
timore, manned  by  a  Chinese  crew  who  were  engaged  at  Hongkong 
and  were  said  to  be  British  subjects.  The  master  of  the  vessel  was 
warned  by  the  port  authorities  that  any  member  of  the  crew  who 
landed  would,  under  the  existing  law,  be  liable  to  arrest.  The 
British  minister,  in  presenting  the  case  to  the  Department  of  State, 
referred  to  the  decision  of  the  Supreme  Court  of  the  United  States 
in  the  case  of  Ross  v,  Mclntyre,  in  which  it  was  held  that  a  British 
subject  was,  while  serving  as  a  seaman  on  board  an  American  ves- 
sel, subject  to  the  jurisdiction  of  the  consular  courts  of  the  United 
States  in  Japan.  The  British  minister  suggested  that,  "  according 
to  this  decision,  the  men  on  board  the  Oxford^  even  if  they  were  not 
natural  born  or  naturalized  British  subjects,  would,  by  virtue  of 
their  enrollment  as  seamen  on  board  a  British  ship,  be  entitled  to 
the  privileges  enjoyed  by  British  subjects  in  the  ports  of  the  United 
States." 

Sir  J.  Pauncefote,  British  minister,  to  Mr.  Blaine,  Sec.  of  State,  Nov.  25, 
1891,  For.  Rel.  1892.  2.^5. 

Tbe  ease  was  referred  to  the  Sec.  of  the  Treasury..  (Id.  257.)  By  rule 
32  of  the  Chinese  exclusion  regulations,  Feb.  5,  llKMl,  it  is  provided 
that,  "  to  prevent  violations  of  law  by  Chinese  seamen  discharged 
or  granted  shore  leave  at  ports  of  the  United  States,  Iwnd  with  ap- 
proved security  in  the  i^enalty  of  1^500  for  each  such  seaman  shall 
be  exacted  for  his  departure  from  and  out  of  the  United  States 
within  thirty  days."  This  requirement  was  embodied  in  previous 
regulations. 

"  Chinese  laborers  who  go  out  of  the  country  under  the  provisions 
of  the  recent. treaty  with  China,  promulgated  December  8,  1804,  can 
not  be  permitted,  upon  return,  to  bring  their  wives  with  them.  The 
wife  partakes  of  her  husband's  status  as  a  laborer,  and  as  such  is 
debarred  admission  by  law.  (Opinion  Solicitor  of  Treasury,  Feb- 
ruary 7,  1896.     I^etter  to  collector,  Burlington,  February  11,  189().) 
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Treasury  Regulations,  1900,  S.  Doc.  291,  57  Cong.  1  sess.  44.  The  treaty 
of  1894  having  ceased  to  l>e  in  force,  this  paragraph  is  not  found  in 
the  regulations  of  the  Department  of  Connnerce  and  Labor  of  Feb.  5, 
19(M5;  but  the  rule  is  well  settled  that  the  lal)orer's  wife  takes  his 
status  and  can  enter  only  on  the  same  conditions  as  a  male  domiciled 
laborer,  and  not  upon  her  husband's  certificate.  (Mr.  Sargent,  Comr. 
«en.  of  Inmiigration,  to  Mr.  Moore,  April  14,  11KK»,  MS.) 

See,  to  this  effect,  Re  Ah  Quan,  21  Fed.  Rep.  182 ;  Re  Ah  Moy,  id.  78.5 ; 
United  States  i'.  Ah  Fawn,  57  Fed.  Rep.  591. 

The  question  whether  a  Chinese  resident  of  the  TTnittnl  States  could 
"  have  his  young  son  brought  to  him  from  China  .  .  .  w<mld 
api>ear  to  de|)end  on  whether  the  father  belongs  to  the  class  ex- 
empted by  tbe  treaty.  If  the  father  be  a  lalwrer,  it  would  probably 
be  held  that  his  privilege  of  residence  and  power  to  go  and  come  is 
personal  only  to  himself,  and  can  not  extend  to  members  of  Ms 
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household."  It  was  added,  however,  that  the  decision  of  snch  ques- 
tions belonged  to  the  Secretary  of  the  Treasury.  (Mr.  Bayard, 
Sec.  of  State,  to  Miss  Saunders,  March  23,  188(),  159  MS.  Dom.  Jjet 
404.) 
A  Chinese  student  may  enter  the  United  States,  though  his  father  be  a 
•         laborer.     (United  States  v.  Chu  Chee,  87  Fed.  Rep.  312.) 

(2)    CERTIFICATES   OF   RESIDENCE   AND  REENTRY. 

§  574. 

The  fourth  section  of  the  act  of  Congress,  approved  May  6,  1882, 
chapter  126,  as  amended  by  the  act  of  July  5,  1884,  chapter  220,  pre- 
scribing the  certificate  which  shall  be  produced  by  a  Chinese  laborer 
as  the  "  only  evidence  permissible  to  establish  his  right  of  re-entry  " 
into  the  United  States,  is  not  applicable  to  Chinese  laborers  who, 
residing  in  this  country  at  the  date  of  the  treaty  of  November  17, 
1880,  departed  by  sea  before  May  6,  1882,  and  remained  out  of  the 
United  States  until  after  July  5,  1884. 

Chew  Ileong  r.  United  States,  112  U.  S.  536  (reversing  ^21  Fed.  Rep.  701). 

See  Re  I^>w  Yam  Chow,  7  Sawyer  C.  C:.  5445 ;  Re  Ah  Ping,  23  Fed.  Rep. 
321) ;  Re  All  Ki>e,  21  Fed.  Rep.  701 ;  Re  Kew  Ock,  21  Fed.  Rep.  789 ; 
Re  Ah  Quan,  21  Fed.  Rep.  182;  Re  Chin  A  On,  18  Fed.  Rep.  500; 
Re  Pong  All  Chee,  18  Fed.  Rep.  527 ;  Re  Tung  Yeong,  19  Fed.  Rep. 
184 ;   Re  Leong  Ylck  Dew,  19  Fed.  Rep.  490. 

But  a  laborer  who  left  after  the  act  took  effect,  but  did  not  procure  a 
certificate  because  he  did  not  then  intend  to  return,  can  not  re- 
enter the  United  States.  (Re  Tong  Ah  Chee,  23  Fed.  Rep.  441.) 

Section  6  of  the  act  of  May  5,  1892,  c.  60,  requiring  all  Chinese 
laborers  within  the  United  States  at  the  time  of  its  passage, ''  and  who 
are  entitled  to  remain  in  the  United  States,"  to  apply  within  a  year 
to  a  collector  of  internal  revenue  for  a  certificate  of  residence;  and 
providing  that  anyone  who  does  not  do  so,  or  is  afterwards  found  in 
the  United  States  without  such  a  certificate,  "  shall  be  deemed  and 
adjudged  to  l)e  unlaw^fully  within  the  United  States,"  and  may  be 
arrested  by  any  officer  of  the  customs,  or  collector  of  internal  revenue, 
or  marshal,  or  deputy  of  either,  and  taken  before  a  United  States 
judge,  who  shall  order  him  to  be  dej)orted  from  the  United  States  to 
his  own  countrv,  unless  he  shall  dearlv  establish  to  the  satisfaction  of 
the  judge  that  by  reason  of  accident,  sickness,  or  other  unavoidable 
cause,  he  was  unable  to  secure  his  certificate,  and  "  by  at  least  one 
credible  white  witness  "  that  he  was  a  resident  of  the  United  States 
at  the  time  of  the  passage  of  the  act — is  constitutional  and  valid. 

Fong  Yue  Ting  r.  Unite^l  States  (1893),  140  11.  S.  (51)8. 

Li  Sing  was  a  Chinaman  who,  after  residing  for  years  in  the 
United  States,  returned  temporarily  to  China,  taking  with  him  a 
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certificate  purporting  to  have  been  issued  by  the  Imperial  Govern- 
ment of  China,  at  its  consulate  in  New  York,  and  signed  by  its  consul, 
stating  that  he  was  permitted  to  return  to  the  United  States,  that  he 
was  entitled  to  do  so,  and  that  he  was  a  wholesale  grocer.  On  his 
return  to  the  United  States  by  way  of  Canada,  he  presented  ^his 
certificate  to  the  United  States  collector  of  customs  at  Malone,  New 
York,  who  cancelled  it  and  permitted  him  to  enter  the  country. 
Subsequently  he  was  brought  before  the  commissioner  of  the  United 
States  for  the  southern  district  of  New  York,  charged  with  having 
unlawfully  entered  the  United  States,  being  a  laborer.  At  the  exami- 
nation he  set  up  that  he  had  a  right  to  remain  here,  and  that  he  was 
a  merchant.  The  commissioner  found  that  on  his  departure  from 
the  United  States  he  was  and  had  long  l>een  a  laborer,  and  ordered 
his  deportation.  Held,  that  the  decision  of  the  collector  at  Malone 
was  not  final,  and  that  by  the  act  of  October  1,  1888,  c.  1064,  the 
certificate  issued  to  him  by  the  Chinese  consul  on  his  departure  from 
the  United  States  was  annulled. 

Fong  Yue  Ting  r.  United  States,  149  U.  S.  698,  affirmed  and  fol- 
lowed, especially  as  to  the  points:  (1)  That  the  provision  of  the  stat- 
ute which  puts  the  burden  of  proof  upon  the  alien  of  rebutting  the  pre- 
sumption arising  from  his  having  no  certificate,  as  well  as  the  require- 
ment of  proof  "  by  at  least  one  credible  white  witness,  that  he  was 
a  resident  of  the  United  States  at  the  time  of  the  passage  of  the  act," 
is  within  the  acknowledged  power  of  every  legislature  to  prescribe 
the  evidence  which  shall  be  received,  and  the  effect  of  that  evidence 
in  the  courts  of  its  own  government;  (2)  that  the  provision  not 
allowing  the  fact  of  residence  at  the  time  of  the  passage  of  the 
act  to  be  proved  solely  by  the  testimony  of  aliens  in  a  like  situation 
was  a  constitutional  provision;  and  (3)  that  the  question  whether, 
and  upon  what  conditions  these  aliens  shall  be  i)ermitted  to  remain 
within  the  TTnited  States,  l)eing  one  to  l)e  determined  by  the  political 
departments  of  the  (xovernment,  the  judicial  department  can  not 
properly  express  an  opinion  upon  the  wisdom,  the  policy,  or  the  jus- 
tice of  the  measures  enacted  by  Congress  in  the  exercise  of  the  powers 
confided  to  it  by  the  Constitution  over  this  subject. 

LI  Sing  r.  ITnlted  States  (1001),  180  U.  S.  48(;. 

The  convention  of  March  17,  1804,  between  the  United  States  and 
China  did  not  repeal  any  prior  legislation  except  the  act  approved 
October  1,  1888. 

The  Secretary  of  the  Treasury  has  power  to  require  the  production 
of  a  certificate,  in  such  form  as  he  may  prescribe,  evidencing  the 
right  of  certain  subjects  of  China  to  enter  the  United  States,  and  has 
authority  to  require  that  Chinese  laborers  leaving  the  United  States 
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temporarily  shall  return  to  this  country  only  at  the  ports  from  which 
they  depart. 

Olney,  At.  Gen.,  Oct.  16,  1894,  21  Op.  68. 

The  Treasury  Department  has  no  authority  to  direct  the  admis- 
sion of  Chinese  laborers  who  fail  to  obtain  before  departure  from 
this  country  the  certificate  required  by  the  treaty  with  China, 
although  they  have  complied  with  all  the  requirements  affecting 
Chinese  who  leave  the  United  States,  except  the  procuring  of 
this  certificate.  But  a  Chinese  laborer  who  proposes  to  leave  the 
United  States  and  return,  complies  with  the  conditions  necessary  to 
demand  a  certificate  if  he  files  the  required  papers  "  with  the  col- 
lector of  customs  of  the  district  from  which  he  departs;"  and  any 
rule  directing  him  to  file  such  papers  with  the  collector  of  any  other 
district  imposes  a  condition  not  warranted  by  the  treaty. 

Harmon,  At.  Gen.,  Oct.  14,  1896,  21  Op.  424. 

Art.  11.  of  the  convention  with  China,  proclaimed  December  8, 
1894,  repealed  that  part  of  sec.  7  of  the  act  of  September  13,  1888,  25 
Stat.  476,  which  required  a  returning  Chinese  laborer,  after  an  absence 
of  more  than  one  year  and  less  than  two  years,  to  present  with  his 
return  certificate  a  certificate  of  the  consular  representative  of  the 
United  States  at  the  foreign  port  of  departure,  showing  that  the 
holder  had  been  unable  to  return  sooner  by  reason  of  sickness  or  other 
cause  of  disability  beyond  his  control ;  the  convention  providing  that 
the  disability  should  be  reported  by  the  laborer  to  the  Chinese  consul 
at  the  port  of  departure  in  the  United  States,  and  should  be  by  the 
latter  certified  to  the  satisfaction  of  the  collector  of  the  port  at  which 
the  laborer  should  land. 

Knox.  At.  Gen.,  Oct.  10,  1001,  2.*^  Op.  545. 

As  to  the  form  and  contents  of  laborers'  certificates  of  right  to  return, 

see  Uejmiations  (1000),  S.  Doc.  201,  57  Cong.  1  sess.,  pp.  30-42. 
Certificjites  of  registration,  under  the  acts  of  1802  and  1803,  do  not  suffice 

as  evidence  of  tlie  liolder's  right  to  depart  from  and  return  to  the 

United  States.     (Id,  43,  4.5. 

(3)    PRIVILf:GE   OF   TRANSIT. 
§    575. 

The  Attorney-General,  in  an  opinion  given  to  the  Secretary  of 
State,  December  26,  1882,  held  that  Chinese  laborers,  in  transit  across 
the  territory  of  the  United  States  from  one  foreign  country  to 
another,  were  neither  emigrants  nor  Chinese  coming  to  the  United 
States  as  laborers,  within  the  treaty  of  November  17,  1880,  or  the  act 
of  May  6,  1882,  and  further  that  they  were  not  required  to  produce 
the  certificates  of  identification  prescribed  by  sections  4  and  6  of  that 
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act,  provided  that  they  established  by  competent  proof  their  transient 
status.  This  opinion  was  approved  by  the  Department  of  State  and 
transmitted  to  the  Secretary  of  the  Treasury,  who  revoked  a  contrary 
decision  of  his  Department  of  July  20,  1882,  and  adopted  on  January 
23,  1883,  regulations  permitting  Chinese  consuls  in  the  ports  of  the 
United  States  to  issue  certificates  to  Chinese  laborers  arriving  in 
transit  Such  a  certificate  was  required  wherever  there  was  a  resi- 
dent Chinese  consul,  but,  if  there  was  no  such  consul,  other  competent 
evidence  was  receivable,  such  as  a  through  ticket  across  the  territory 
of  the  United  States,  and  affidavits. 

Mr.  Frelinghuysen,  Sec.  of  State,  to  Mr.  Cheng  Tsao  Ju,  Chinese  min., 
Jan.  6,  and  Feb.  2,  1883.  For.  Rel.  1883,  212,  213. 

See,  also,  Mr.  Cheng  Tsao  Ju  to  Mr.  Frelinghuysen,  Feb.  5,  1883,  and  Mr. 
Frelinghuysen  to  Mr.  Cheng  Tsao  Ju,  Feb.  23.  1883,  For.  Rel.  1883, 
214,  215;  Mr.  Bayard,  Sec.  of  State,  to  Mr.  Morrow,  M.  C,  April  7, 
1886,  159  MS.  Dom.  Let.  549;  Mr.  Bayard,  Sec.  of  State,  to  Mr. 
Manning,  Sec.  of  Treas..  April  8,  1886,  id.  5(>4 ;  Mr.  Bayard,  Sec.  of 
State,  to  Mr.  Morrow,  M.  C,  March  30,  1886,  id.  467. 

Chinese  persons  accompanying,  as  servants  or  nurses,  visitors  entitled  to 
enter  the  United  States,  and  temixjrarily  remaining  during  the  stay 
of  such  visitors,  were  held  to  be  within  the  transit  privilege.  (For. 
Rel.  1887,  193-195.) 

By  Treasury  Department  circular  No.  100,  Sept.  28,  1880,  Chinese 
laborers  entering  the  United  States  in  transit  were  required  to  be 
bonded. 

For.  Rel.  1889,  123-150 ;  1890,  210-219 ;  1893,  261. 

For  the  text  of  tlie  circular  of  Sept.  28,  1889,  see  For.  Uel.  1880,  144. 

The  question  of  the  right  of  transit  of  (^hinese  from  a  port  of  the  United 
States  overland  to  Mexico,  or  from  such  port  directly  by  sea  to  a 
foreign  port,  being  before  the  courts,  the  Attorney -General  declined 
to  express  an  opinion  cH>nceming  it.  (Knox,  At.  Gen.  Nov.  15,  1901, 
23  Op.  585. ) 

The  privilege  of  transit  across  the  United  States  is  secured  to 
Chinese  laborers  by  the  treaty  proclaimed  Dec.  8,  1804,  expressly  sub- 
ject to  governmental  regulation,  and  the  action  of  the  collector  of  cus- 
toms under  existing  regulations  in  refusing  transit  will  not  be 
reviewed   by  the  courts. 

Fok  Yung  Yo  v.  United  States  (11K)2),  185  U.  S.  296.  Also,  I.ee  Gon  Yung 
t\  United  States  (1902),  185  IT.  S.  .3(k;,  affirming  In  re  I.ee  Gon  Yung 
(1901).  Ill  Fed.  Rep.  998.  Altliougli  tlie  treaty  of  1894  has  been 
tenninat(Hl,  the  transit  of  laborers  is  still  i)ennitted  under  regulations, 
which  include  the  giving  of  a  l)ond  in  tlie  penal  sum  of  $500.  (Regu- 
lations governing  the  admission  of  Chinese,  ai>proved  Feb.  5,  19<M).) 
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(4)    DEPORTATION 
§576. 

The  act  of  1882  required  a  Chinese  person  convicted  of  being 
unlawfully  in  the  United  States  to  be  returned  to  the  country 
^^  whence  he  came,''  and  similar  language  was  used  in  subsequent 
statutes. 

Re  Chin  Ah  Sooey,  21  Fed.  Rep.  3d3.    See  the  case  of  Ah  Moy,  id.  808. 
See,  also,  Uulted  States  v.  Chong  Sam,  47  Fed.  Rep.  878 ;  In  re  Mah  Wong 
Gee,  47  Fed.  Rep.  433 ;  In  re  Leo  Hem  Bow,  47  Fed.  Rep.  302. 

Where  a  Chinaman  was  ordered  to  be  deported  to  British  Colum- 
bia, and,  owing  to  his  inability  to  pay  the  head  tax  of  $50  there 
imposed  on  persons  of  his  class,  the  order  could  not  be  executed, 
it  was  held  that  China  might  be  considered  the  country  from  whence 
he  came. 

United  States  v.  Ah  Toy,  47  Fed.  Rep.  305. 

By  sec.  2  of  the  act  of  May  5, 1892,  it  is  provided  that  a  Chinamau;^ 
convicted  and  adjudged  to  be  not  lawfully  in  the  United  States, 
shall  be  removed  to  China,  unless  he  shows  that  he  is  a  citizen  or 
subject  of  some  other  country;  but,  even  in  that  case,  he  is  to  be 
removed  to  China,  if  the  country  in  question  demands  a  tax  as  a  con- 
dition of  receiving  him. 

27  Stat.  25. 

Where  Chinese  persons,  sentenced  to  be  deported,  were  brought  to 
the  United  States  on  a  vessel  which,  before  her  return  to  the  country 
from  which  the  prisoners  came,  was  to  make  a  trip  to  a  port  in  an 
adjacent  country,  where  they  would  be  likely  to  be  released,  it  was 
advised  that,  under  the  act  of  May  5, 1892,  sec.  7,  the  Secretary  of  the 
Treasury  might  authorize  their  temporary  landing  and  detention 
at  an  American  port,  pending  the  return  of  the  vessel  from  the  port  of 
the  adjacent  country. 

Oiuey,  At  Geu.,  May  4,  18JH,  21  Op.  18. 

(5)   DISCUSSION    AS   TO   THE  PHIUPPINES. 

§  577. 

By  an  order  issued  by  General  Otis,  Sept.  26,  1898,  the  coming 
of  Chinese  to  the  Philippines  was  prohibited,  except  as  to  the  classes 
permitted  to  enter  the  United  States  and  laborere  formerly  resident 
in  Manila  and  temporarily  absent  therefrom. 

For.  Rel.  1899,  211 ;  Magoon's  Reiwrts,  482. 
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By  another  order  of  General  Otis,  issued  April  1,  1899,  only  such 
Chinese  as  were  in  good  health  and  had  been  residents  of  any  of  the 
provinces  of  the  Philippine  Islands  were  permitted  to  land  "  in 
Manila,  Iloilo,  and  Cebu,  the  only  three  open  ports  of  the  archi- 
pelago." 

For.  Rel.  1899,  212. 

With  reference  to  these  orders,  the  Department  of  State  said :  "  It 
is  the  opinion  of  the  War  and  Treasury  Departments  that  the  enforce- 
ment of  the  Chinese  exclusion  act  is  incident  to  the  military  adminis- 
tration of  the  Philippine  Islands  during  a  state  of  hostilities  therein, 
and  therefore  without  prejudice  to  the  future  action  of  Congress  in 
permanently  extending  the  laws  of  the  United  States  to  such  terri- 
tory ;  so  that,  w^iile  it  seems  appropriate  and  desirable  not  to  inter- 
fere with  the  discretion  of  the  military  commander  in  that  quarter, 
the  measure  he  has  adopted  should  not  be  regarded  as  in  pursuance 
of  a  settled  policy  on  the  part  of  the  United  States  Government." 

Mr.  Adee.  Acting  Sec.  of  State,  to  Mr.  Wu,  Aug.  18,  1899,  For.  Rel.  1899, 
209. 

Against  the  order  of  Sept.  26,  1898,  the  Chinese  minister  at  Wash- 
ington protested  on  the  ground  (1)  that  it  was  not  warranted  as  a 
military  measure,  (2)  that  it  was  a  departure  from  the  policy  pre- 
viously foreshadowed  of  leaving  the  determination  of  the  status  of 
the  newly-acquired  possessions  to  Congress,  and  (3)  that  it  was 
unjust  and  would  disturb  friendly  relations. 

Mr.  Wu,  Chinese  niin.,  to  Mr.  Hjiy,  Sec.  of  State,  Sept.  12,  1899,  For.  Rel. 
1809.  212,  214. 

As  to  the  se<H)n(l  ground,  see  Mr.  Hay  to  Mr.  Wu,  Feb.  0,  1899,  For.  Rel. 
1899.  209. 

See,  also,  as  to  question  of  exclusion,  Mr.  Hay  to  Mr.  Wu,  Sept  4,  1899, 
MS.  Notes  to  Chinese  Lep.  II.  :i4 ;  Mr.  Adee.  Act.  Sec.  of  State,  to 
Sec.  of  Treas..  Sei)t.  7.  1899,  240  MS.  l)oni.  I^et.  44;  Mr.  Hay  to  Mr. 
Wu.  No.  119.  Dec.  .5,  1S99.  MS.  Notes  to  Chinese  Leg.  II.  4.S;  Mr. 
C!ridler,  3rd  Assist.  Sec.  of  State,  to  Sec.  of  War,  .Tan.  11.  1900,  242 
MS.  Dom.  Let.  224 ;  Mr.  Wu  to  Mr.  Hay,  May  7,  1900,  For.  Rel.  IJKK), 
402,  referring  to  For.  Rel.  1899,  207  et  seq.,  and  S.  Doc.  397,  50  Cong. 
1  sess. 

Representations  against  the  reenactnient  of  the  Chinese-exclusion  laws 
and  their  extension  to  the  Philippines,  c^mtaining  a  comprehensive 
review  of  the  whole  sul)ject.  may  Ik*  found  In  Mr.  Wu  to  Mr.  Hay. 
Dec.  10,  1901,  For.  Rel.  1901,  75-97. 

"  In  your  note  of  February  4  lAst  you  asked  to  be  advised,  for  the 
information  of  the  Government  of  the  Straits  Settlements,  whether 
Chinese  persons  who  are  British  subjects  are  permitted  to  travel  in 
the  Philippine  Islands. 
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"  You  also  asked  to  be  informed  whether  a  determination  has  yet 
been  reached  as  to  whether  the  Chinese-exclusion  laws  are  or  are  not 
held  to  be  operative  in  those  islands. 

"  Replj'ing  to  both  inquiries,  I  have  the  honor  to  state  that  the 
position  taken  b}^  the  United  States  War  Department,  by  whom  the 
affairs  of  the  islands  are  being  administered,  is  as  follows: 

"  1.  Chinese  persons  are  to  be  excluded  from  the  Philippines 
'  whether  subjects  of  China  or  any  other  foreign  power.' 

"  2.  That  such  exclusion  is  a  military  measure  adopted  to  meet 
existing  military  necessity.  Being  a  military  expedient,  it  is  not  to 
be  considered  as  in  any  way  affecting  the  permanent  policy  of  the 
government  of  the  islands  under  the  conditions  of  peace. 

"  3.  The  military  order  relating  to  said  exclusion  did  not  extend 
the  Chinese-exclusion  acts  of  the  United  States  Congress  to  and  over 
the  Philippine  Islands  as  a  law  of  the  United  States;  the  provisions 
of  said  acts  were  adopted  as  appropriate  remedies  for  the  military 
necessity,  and  made  operative  independently  of  the  statute  by  author- 
ity resulting  from  military  occupation." 

Mr.  Hill,  Acting  Seo.  of  State,  to  Lord  Pauncefote,  Brit,  amb..  May  7, 

1901,  For  Rel.  1(K)1,  214. 
See,  as  to  the  Philippines  and  other  insular  territory  of  the  United  States, 

except  Hawaii,  sec.  4,  act  of  April  20,  1902,  supra,  §  570. 

By  section  5  of  the  act  of  April  27,  1904,  sec.  1  of  the  act  of  April 
29,  1902,  was  amended  so  as  to  provide  that  the  laws  regulating, 
suspending,  or  prohibiting  the  coming  of  Chinese  persons  or  persons 
of  Chinese  descent  into  the  United  States,  and  their  residence  therein, 
should  "  also  apply  to  the  island  territory  under  the  jurisdiction  of 
the  United  States,  and  prohibit  the  immigration  of  Chinese  laborers, 
not  citizens  of  the  United  States,  from  such  island  territory  to  the 
mainland  territorj^  of  the  United  States,  whether  in  such  island 
territory  at  the  time  of  the  cession  or  not,  and  from  one  portion  of 
the  island  territory  of  the  United  States  to  another  portion  of  said 
island  territory:  Prorided^  howerci\  That  said  laws  shall  not  apply 
to  the  transit  of  Chinese  laborers  from  one  island  to  another  island 
of  the  same  group;  and  any  islands  within  the  jurisdiction  of  any 
State  or  the  district  of  Alaska  shall  l>e  considered  a  part  of  the  main- 
land under  this  section." 

By  section  0  of  the  act  of  Februaiy  6,  1905,  it  is  provided  "  that 
the  immigration  laws  of  the  United  States  in  force  in  the  Philippine 
Islands  shall  be  administered  by  the  officers  of  the  general  govern- 
ment thereof  designated  by  appropriate  legislation  of  said  govern- 
tnent." 

By  rule  38  of  the  Regulations  of  the  ITnited  States,  approved  Feb. 
5,  1900,  "  Chinese  persons  of  the  exempt  classes  who  are  e'dizens^  or 
subjects^  of  the  insular  territory  of  the  United  States,"  and  who  wish 
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to  go  "  from  one  insular  territory  to  another  insular  territory  of  the 
United  States,  or  from  such  insular  territory  to  the  mainland  terri- 
tory of  the  United  States,"  must  obtain  from  an  officer  designated 
for  the  purpose  by  the  chief  executives  of  the  insular  territories, 
respectively,  a  permission  in  a  form  analogous  to  the  certificate  pre- 
scribed by  section  6  of  the  act  of  July  5,  1884. 

The  issuance  of  such  certificates  in  the  Philippines  is  regulated  by 
an  executive  order  of  the  insular  government  of  September  23,  1904. 

Treaty,  Laws,  and  Regulations  governing  the  Admission  of  Chinese, 
Department  of  Commerce  and  Labor,  Bureau  of  Immigration,  Feb- 
ruary 5,  190G.  pp.  26,  32,  48. 

(6)    PROPOSALS   OF  COOPERATION. 

§  578. 

By  a  concurrent  resolution  adopted  by  the  Senate  May  2,  and  by 
the  House  Oct.  1,  1890,  the  President  was  requested  to  enter  into 
negotiations  with  a  view  to  prevent  by  treaty  stipulation  the  illegal 
entry  of  Chinese  laborers  into  the  United  States  by  way  of  Canada 
and  Mexico.  The  President  made  corresponding  overtures  to  the 
Governments  of  Great  Britain  and  Mexico,  but  without  success. 

Mr.  Blaine,  Sec.  of  State,  to  Mr.  Lincoln,  min.  to  England,  Oct.  22,  1890, 
For.  Rel.  1890,  357;  and  an  identic  instruction  to  Mr.  Ryan,  min.  to 
Mexico.  Oct.  22.  1890,  For.  Rel.  18IK),  (mo. 

The  Mexican  (government  Htated  that  it  was  unable  to  negotiate  on  the 
subject,  since  by  Art.  XL  of  the  Constitution  "every  man  has  a  right 
to  enter  and  to  go  out  of  the  Republic,  to  travel  through  its  territory 
and  change  his  residence,  without  the  necessity  of  any  safeguard, 
passport,  letter  of  safe-conduct,  or  other  like  requisite."  (Mr.  Ryan, 
min.  to  Mexico,  to  Mr.  Blaine,  Sec.  of  State,  No.  471,  Nov.  1,  1890, 
For.  Rel.  1890,  050 ;  Mr.  Blaine  to  Mr.  Ryan,  No.  399,  Nov.  19,  1890, 
id.  r»50;  Mr.  Ryan  to  Mr.  Blaine.  No.  4S7,  Nov.  26,  ISIK).  id.  rKi7; 
Mr.  Blaine  to  Mr.  Dougliorty,  No.  420,  Dec.  31,  1890,  MS.  Inst.  Mex. 
XXIL  690;  Mr.  Blaine  to  Mr.  Ryan,  No.  451.  Feb.  11,  1891,  MS.  Inst. 
Mex.  XXIII.  36.) 

The  minister  of  the  Uniteil  States  at  Mexico  was  instructed  officially 
to  apprise  the  Mexican  (government  that,  under  the  provisions  of 
the  exclusion  laws,  i)ersons  of  Chinese  descent,  if  laborers,  would 
not  l>e  i)ennitted  to  enter  the  TJuittHl  States,  "although  they  may 
present  certificates  of  citizenship  from  that  (iovernment."  (Mr. 
Wharton,  Act.  Sec.  of  State,  to  Mr.  Ryan,  No.  747,  June  14,  185)2,  MS. 
Inst.  Mex.  XXIII.  2:ir>,  enclosing  copy  of  Treasury  circular,  June  2, 
1892. ) 

For  the  British  answer,  see  For.  Rel.  1892,  2:M,  2:W5,  297,  298,  309,  310, 
316.  322,  ;524. 

As  to  the  release  at  Victoria,  on  habeas  corpus,  of  certain  Chinese  jwrsons 
in  transit  under  l)ond  to  Hong  Kong,  under  an  order  of  deportation 
from  the  United  States,  see  Mr.  (Jreshara.  Sec.  of  State,  to  Sec.  of 
Treas.,  June  25,  1894,  197  MS.  Dom.  Let.  464. 
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"The  enforcement  of  the  Chinese  exclusion  act  has  been  found 
to  be  very  difficult  on  the  northwestern  frontier.  Chinamen,  land- 
ing at  Victoria,  find  it  easy  to  pass  our  border,  owing  to  the  im- 
possibility, with  the  force  at  the  command  of  the  customs  officers, 
of  guarding  so  long  an  inland  line.  The  Secretary  of  the  Treasury 
has  authorized  the  employment  of  additional  officers  who  will  be 
assigned  to  this  duty,  and  every  effort  will  be  made  to  enforce  the  law. 
The  Dominion  exacts  a  h^ad  tax  of  fifty  dollars  for  each  Chinaman 
landed,  and  when  these  persons,  in  fraud  of  our  law,  cross  into  our 
territory  and  are  apprehended,  our  officers  do  not  know  what  to  do 
with  them,  as  the  Dominion  autjiorities  will  not  suffer  them  to  be  sent 
back  without  a  second  payment  of  the  tax.  An  effort  will  be  made 
to  reach  an  understanding  that  will  remove  this  difficulty." 

President  Harrison,  annual  message,  Dec.  3,  1889,  For.  Rel.  1889,  xiii. 

"  The  enforcement  by  the  Treasury  Department  of  the  law  prohib- 
iting the  coming  of  Chinese  to  the  United  States  has  been  effective 
as  to  such  as  seek  to  land  from  vessels  entering  our  ports.  The  result 
has  been  to  divert  the  travel  to  vessels  entering  the  ports  of  British 
Columbia,  whence  passage  into  the  United  States  at  obscure  points 
along  the  Dominion  boundary  is  easy.  A  very  considerable  number 
of  Chinese  laborers  have,  during  the  past  year,  entered  the  United 
States  from  Canada  and  Mexico. 

"  The  officers  of  the  Treasury  Department  and  of  the  Department 
of  Justice  have  used  every  means  at  their  command  to  intercept  this 
immigration;  but  the  impossibility  of  i>erfectly  guarding  our  ex- 
tended frontier  is  apparent.  The  Dominion  Government  collects  a 
head  tax  of  $50  from  every  Chinaman  entering  Canada,  and  thus 
derives  a  considerable  revenue  from  those  who  only  use  its  ports  to 
reach  a  position  of  advantage  to  evade  our  exclusion  laws.  There 
seems  to  be  satisfactory  evidence  that  the  business  of  passing  China- 
men through  Canada  to  the  United  States  is  organized  and  qirite 
active.  The  Department  of  Justice  has  construed  the  laws  to  require 
the  return  of  anv  Chinaman  found  to  be  unlaw fullv  in  this  countrv 
to  China  as  the  country  from  which  he  came,  notwithstanding  the 
fact  that  he  came  bv  wav  of  Canada ;  but  several  of  the  district  courts 
have,  in  cases  brought  before  them,  overruled  this  view  of  the  law 
and  decided  that  such  persons  must  be  returned  to  Canada.  This 
construction  robs  the  law  of  all  effectiveness,  even  if  the  decrees  could 
\ye  executed,  for  the  men  returned  can  the  next  day  recross  our  border. 
But  the  only  appropriation  made  is  for  sending  them  back  to  China, 
and  the  Canadian  officials  refuse  to  allow  them  to  reenter  Canada 
without  the  payment  of  the  $50  head  tax.  I  recommend  such  legis- 
lation as  will  remedv  these  defects  in  the  law.-' 

President  Harrison,  annual  message,  Dec.  9,  1891,  For.  Rel.  1801,  xxll. 
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I.  EXTHADITION  A  NATIONAL  ACT. 

§  579. 

Although  the  question  whether  the  several  States  of  the  United 
States  possess  the  power  to  surrender  fugitive  criminals  to  foreign 
governments  has  never  been  actually  decided  by  the  Supreme  Court, 
yet  it  may  now  be  regarded  as  settled  doctrine  that  they  do  not  possess 
such  power,  but  that  it  belongs  exclusively  to  the  National  Govern- 
ment. The  question  has,  however,  been  by  no  means  free  from  con- 
troversy, and  the  present  accepted  view  is  the  result  of  a  gradual 
evolution  of  opinion  and  practice. 

The  Earl  of  Dalhousie,  governor  of  Canada,  having  in  1821  de- 
livered over  to  the  authorities  of  New  York,  on  the  request  of  Gov- 
ernor Clinton,  one  Jacob  Smith,  alias  Jacob  S.  Redington,  charged 
with  forgery.  Governor  Clinton,  in  order  that  the  State  might  prac- 
tise reciprocity,  recommended  to  the  legislature  the  adoption  of  an 
act  for  the  purpose.  Such  an  act  was  passed  April  5,  1822.  It  au- 
thorized the  governor  in  his  discretion  to  deliver  up,  on  due  requisi- 
tion, persons  charged  with  murder,  forgery,  larceny,  or  other  crime, 
which,  if  committed  in  the  State  of  New  York,  would  there  be  punis- 
able  with  death  or  impriscmment  in  the  State  prison. 

Laws  of  New  Yorii,  1S22,  p.  139 ;  Journals  of  N.  Y.  Legislature,  1822 ;  3 
U.  S.  Law  IiitelliKenoer  and  Rev.  408,  409 ;  Moore  on  Extradition,  I. 
59  et  seq. 

This  statute  was  embodied  in  the  Revised  Statutes  of  New  York  of  1827. 

For  analogous  provisions  in  the  laws  of  other  States,  see  Moore  on  Extra- 
dition, I.,  ch.  iii.,  53  et  seq. 

"  Your  letter  of  the  10th  instant  having  been  laid  before  the  Presi- 
dent of  the  United  States  for  his  consideration,  I  am  directed  by  him 
to  inform  you  that,  the  treaty  with  Great  Britain  of  1794  being  no 
longer  in  force,  no  demand  can  be  made  upon  the  British  authorities. 
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by  virtue  of  the  stipulations  which  it  contained,  for  the  delivery  of 
persons  charged  with  forgery  and  fugitives  from  justice.  The  Gov- 
ernment of  the  United  States  have  recently  declined  the  delivery,  upon 
application  from  the  British  minister,  of  a  British  subject  within  our 
jurisdiction,  charged  with"  a  statute  piracy.  It  is  believed,  however, 
that  the  British  Government  in  Canada  has  delivered  up  persons, 
fugitives  from  justice,  in  the  States  of  New  York  and  Vermont,  upon 
direct  application  from  the  governors  of  those  States,  respectively, 
and  a  similar  application  from  the  executive  of  Pennsylvania,  to  the 
governor-general  of  Canada,  would  probably  obtain  the  same  result." 

Mr.  Adams,  Sec.  of  State,  to  Mr.  Gregg,  Sec.  of  State  to  the  Common* 
wealth  of  PeDDsylvania,  Dec.  28,  1822,  20  MS.  Dom.  Let.  67. 

"  I  have  the  honor  to  transmit  herewith  to  your  Excellency  a  copy 
of  a  note  from  Mr.  Vaughan,  his  Britannic  Minister  and  E.  E.,  ad- 
dressed to  this  Department,  with  certain  documents  which  accompany 
it.  The  object  of  that  note  is  to  obtain  the  arrest  of  Michael  Neilson, 
a  British  subject,  now  a  resident  or  sojourner  in  the  State  of  New 
York,  who  is  charged  with  having  committed  the  crime  of  forgery  in 
his  own  country.  Whether  the  laws  of  New  York  admit  of  the  arrest 
and  delivery  of  the  accused  as  requested  by  Mr.  Vaughan,  or  not, 
Your  Excellency  is  most  competent  to  determine.  If  they  do,  you 
will  judge  how  far  it  may  tend  to  promote  the  amicable  relations 
which  exist  between  Great  Britain  and  the  United  States,  and  the 
cause  of  justice,  to  comply  with  the  request." 

Mr.  Clay,  Sec.  of  State,  to  Governor  De  Witt  Clinton,  Nov.  11,  1825,  21 

MS.  Dom.  Let.  188. 
See,  further,  as  to  this  case,  Moore  on  Extradition,  I.  (50-01. 
As  to  the  delivery  up  by  the  governor  of  New  York,  on  the  request  of  the 

Dutch  minister,  in  1831,  of  Carrara,  alias  Polari,  the  purloiner  of  the 

jewels  of  the  Princess  of  Orange,  see  id.  §  51,  p.  61  et  seq. 
As  to  the  surrender  in  1834  of  one  Mariana,  alias  Fanelle,  alias  Penelli, 

charged  with  murder  and  robbery  in  the  French  West  Indies,  see 

id.  S  52,  p.  64  et  seq. 

In  or  about  the  year  1887,  the  Department  of  State  sanctioned  a 
demand  from  the  governor  of  Michigan  on  Texas  (then  an  independ- 
ent state)  for  the  delivery  of  a  fugitive,  and  in  1840  a  demand  of  the 
governor  of  Georgia  on  Texas  for  the  same  purpose,  there  being  no 
extradition  treaty  on  which  the  Federal  Government  could  act 

Mr.  Forsyth,  Sec.  of  State,  to  Mr.  Rogers,  dist.  attorney  at  Buffalo,  N.  Y., 
July  25,  1837,  29  MS.  Dom.  I^t.  145;  Mr.  Forsyth,  Sec.  of  State,  to 
Mr.  Hardee,  Mar.  30,  1840,  31  MS.  Dom.  I^t.  7.  In  the  letter  to  Mr. 
Rogers,  the  Department  of  State  refused  itself  to  make  a  request  for 
extradition  by  the  government  of  Texas  at  the  solicitation  of  the  New 
York  authorities. 

H.  Doc.  551— vol  4 16* 
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In  1839,  when  Mr.  Seward  became  governor  of  New  York,  the 
operation  of  the  act  of  1822  was  virtually  suspended,  Mr.  Seward 
taking  the  view  that  the  subject  of  extradition  was  "  intimately  con- 
nected with  the  foreign  relations  of  the  United  States,  and  should  be 
exclusivclv  under  the  control  of  the  General  Government."  He 
offered,  indeed,  in  one  case,  to  deliver  up  a  person  charged  with  mur- 
der in  Canada,  if  the  President  of  the  United  States  would  make  a 
"  requisition  "  upon  him  to  do  so.  The  President,  however,  declined 
to  take  such  action,  though  he  was  in  favor  of  Mr.  Seward's  executing 
the  New  York  statute  till  it  had  been  decided  by  some  judicial 
tribunal  to  bo  unconstitutional. 

Mr.  Forsyth.  Sec.  of  State,  to  Mr.  Spencer,  June  20,  ISJJO,  30  MS.  Dom. 
Let.  272 ;  Moore  on  Extradition.  I.  §§  53,  54.  55,  pp.  6<>-70. 

In  1839  Governor  Jenison,  of  Vermont,  issued  a  warrant  for  the 
surrender  of  George  Holmes,  who  was  charged  with  murder  in  the 
Province  of  Quel)ec.  Holmes  having  applied  for  a  writ  of  habeas 
corpus,  the  case  was  eventually  brought  on  writ  of  error  before  the 
Supreme  Court  of  the  United  States.  The  court  was  equally  divided 
as  to  the  question  of  jurisdiction,  and  the  writ  of  error  was  therefore 
dismissed;  but  Chief  Justice  Taney,  in  his  opinion,  in  which  Justices 
Story,  McLean,  and  Wayne  concurred,  declared  that  the  power  of 
extradition  belong(»d  "  exclusively  to  the  Federal  Government,"  and 
that  the  action  of  the  governor  of  Vermont  was  "  repugnant  to  the 
Constitution  of  the  United  States." 

Holmes  r.  Jennlson  (1840),  14  Pet.  540,  579. 

The  supreme  court  of  Vermont  subseciueutly  discharged  Holmes  from  im- 
prisonment. (Ex  parte  Holmes,  12  Vt  631;  Moore  on  Extradition, 
I.  §  48,  pp.  55^9. 

Without  the  consent  of  Congress,  no  State  can  enter  into  any  agree- 
ment or  compact,  express  or  implied,  to  deliver  up  fugitives  from  the 
justice  of  a  foreign  state  who  may  be  found  within  its  limits. 

Legar^,  At.  Gen.,  1841,  3  Op.  (5(51. 

For  the  history  of  this  opinion,  see  Moore  on  Extradition,  I.,  §  5(5,  p.  (>8 
et  seq. 

The  Belgian  Government  having  requested  through  its  minister 
at  Washington  the  surrender  of  one  Carl  Vogt,  alias  Stupp,  charged 
with  murder  and  other  crimes  in  that  countrv,  Mr.  Fish,  who  was 
then  Secretary  of  State,  answered  the  minister  that  the  request  "  could 
not  be  complied  with  in  the  absence  of  a  treaty  of  extradition;  '*  but 
(hat,  "  in  view  of  the  gravity  of  the  crimes  alleged,"  he  was  "  willing 
to  point  out  to  him  a  statute  of  the  State  of  New  York,  passed  as 
early  as  1822,  and  included  in  the  recent  revisions,"  which  authorized 
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the  governor  in  his  discretion  to  deliver  up  fugitives  from  justice, 
and  that  the  Department  "  would  interpose  no  obstacle,  should  an 
application  to  the  governor  be  successful." 

Mr.  Fish,  Sec.  of  State,  to  Mr.  Jones,  min.  to  Belgium,  No.  108,  May  1, 
1872,  MS.  Inst.  Belgium.  II.  28. 

The  Belgian  minister,  acting  upon  Mr.  Fish's  suggestion,  applied 
to  (lovernor  Hoffman,  of  New  York,  for  Vogt's  extradition.  Gov- 
ernor Hoffman  issued  his  warrant,  and  Vogt  was  arrested.  Vogt, 
however,  obtained  a  writ  of  habeas  corpus,  on  which  it  was  held, 
first  by  the  superior  court  of  New  York  City,  then  by  the  supreme 
court  of  the  State,  and  finally  by  the  court  of  appeals,  that  the 
prisoner  was  entitled  to  be  discharged,  on  the  ground  that  the  act  of 
1822  was  unconstitutional. 

People  r.  Curtis  (1872).  50  N.  Y.  321.  Cited  with  approval  in  People  v. 
Sui)ervisors,  134  N.  Y.  1,  9. 

"  There  can  be  little  doubt  of  the  soundness  of  the  opinion  of 
Chief  Justice  Taney  [in  Holmes  7;.  JerinisonJ  ...  It  can  hardly 
be  admitted  that,  even  in  the  absence  of  treaties  or  acts  of  Congress 
on  the  subject,  the  extradition  of  fugitives  from  justice  can  become 
the  subject  of  negotiation  between  a  State  of  this  Union  and  a 
foreign  government." 

Mr.  Justice  Miller,  delivering  the  opinion  of  the  court,  United  States  v. 
Rauscher  (1886),  119  U.  S.  407,  414. 

Article  II.  of  the  extradition  treaty  with  Mexico  of  Dec.  11,  1861, 
is  as  follows: 

In  the  case  of  crimes  committed  in  the  frontier  States  or  Territories  of  the 
two  contracting  parties,  reciuisitions  may  be  made  through  their  resjiective 
diplomatic  agents,  or  through  the  chief  civil  authority  of  said  States  or  Terri- 
tories, or  through  such  chief  civil  or  judicial  authority  of  the  districts  or  coun- 
ties bordering  on  the  frontier  as  may  for  this  puri)ose  be  duly  authorized  by  the 
said  chief  civil  authority  of  the  said  frontier  States  or  Territories,  or  when, 
from  any  cause,  the  civil  authority  of  such  State  or  Territory  shall  be  sus- 
iwnded.  through  the  chief  military  officer  in  command  of  such  State  or  Territory. 

Unless  the  conditions  of  arrest  under  this  section  are  strictlv  com- 

ft/ 

plied  with,  the  parties  arresting  and  carrying  off  the  alleged  fugitive 
may  be  chargeable  with  kidnapping. 

Mr.  Bayard,  Sec.  of  State,  to  Mr.  Jackson,  Aug.  23,  188G,  MS.  Inst.  Mox. 
XXI.  56. 

Jan.  26,  1803,  the  Mexican  minister  informed  the  Department  of  State 
that  Nueva  Leon  had  been  made  a  border  State  in  order  that  the 
stipulations  above  quoted  might  be  applicable  to  It,  (Mr.  (iresham. 
Sec.  of  State,  to  Mr.  Lyman.  April  20,  1895,  201  MS.  Doni.  Let.  572.) 

The  treaty  of  Dec.  11.  18(51,  is  sui)erseded  by  that  of  Feb.  22,  181)9,  infra. 

As  to  cases  under  the  treaty  of  1861,  see  Moore  on  Extradition,  I.  75  et  se<i. 
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Article  II.  of  the  treaty  between  the  United  States  and  Mexico  of 
18()1,  which  provides  for  requisitions  by  the  governors  of  border 
States  or  Territories  for  crimes  therein  committed,  does  not  apply 
to  offences  committed  against  Federal  law  in  the  State  of  Texas. 
For  such  an  offense  it  would  not  be  within  the  province  of  the 
governor  of  Texas  to  request  extradition. 

Mr.  Bayard,  Set*,  of  State,  to  Mr.  Whitehouse,  charge  at  Mexico,  No.  170, 
Nov.  22,  1888,  For.  Rel.  1888,  II.  1247. 

The  provision  in  the  treaty  between  the  United  States  and  Mexico, 
making  extraditable,  in  the  case  of  the  frontier  States  and  Territories, 
certain  offences  for  which  extradition  is  not  otherwise  granted,  refers 
to  the  place  of  the  commission  of  the  offence  and  not  to  the  place 
from  which  the  fugitive  entered  the  one  country  or  the  other.  Hence, 
a  fugitive  who,  after  committing  an  offence  in  Vermont,  fled  to  Cali- 
fornia, and  then  proceeded  from  California  to  Mexico,  would  not 
come  within  the  stipulation. 

Mr.  Gresham,  Sec.  of  State,  to  Mr.  Lowles,  Dec.  26,  1894,  200  MS.  Dom.  \ 

Let.  78. 

Under  Article  IX.  of  the  treaty  between  the  United  States  and 
Mexico  of  February  22,  1899,  where  crimes  or  offences  are  charged  to 
have  been  committed  in  the  frontier  States  or  Territories  the  requisi- 
tioii  may  be  made  either  through  the  diplomatic  channel  or  through 
the  chief  civil  authority  of  the  State  or  Territory,  or  through  such 
chief  civil  or  judicial  authority  of  the  districts  or  counties  bordering 
on  the  frontier  as  may  be  duly  authorized  for  the  purpose  by  the 
chief  civil  authority  of  the  proper  State  or  Territory ;  or  when,  from 
any  cause,  the  civil  authority  of  the  State  or  Territory  shall  be  sus- 
pended, the  requisition  may  he  made  through  the  chief  military  officer 
there  in  comnuind.  In  reply  to  an  inquiry  made  by  the  "  extradition 
agent  for  the  western  district  of  Texas,"  under  this  article,  as  to  his 
duties,  the  Department  of  State  said : 

1.  Where  extradition  was  sought  by  the  national  Government  of 
Mexico,  and  proceedings  were  instituted  by  some  one  acting  in  behalf 
of  that  Government,  his  duties  were  prescribed  by  sec.  5270,  Revised 
Statutes. 

2.  Where  extradition  was  sought  by  a  frontier  State,  the  requisi- 
tion was  to  be  made  bv  one  of  the  authorities  indicated  in  the  article. 
In  that  case  the  article  made  it  the  duty  of  the  "  proper  judicial 
authority,"  before  whom  the  fugitive  was  brought  and  before  whom 
proceedings  doubtless  might  he  instituted  by  some  person  acting  in 
behalf  of  the  frontier  State,  district  or  county,  to  forward  the  record 
of  the  examination  with  the  evidence  duly  attested  to  the  "  proper 
Executive  authority  of  the  United  States."    While  this  language 
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might,  said  the  Department  of  State,  be  construed  to  mean  that  the 
record  was  to  be  forwarded  to  the  National  Executive  in  every  case, 
it  was  believed  that  this  was  not  the  intent  of  the  treatv,  but  that  in 
this  class  of  cases  the  record  was  to  be  forwarded  4o  the  State  execu- 
tive for  his  action  upon  the  requisition. 

In  cases  of  extradition  from  Mexico  to  the  United  States,  the  corre- 
spondent was  advised  that  he  was  not  understood  to  have  any  func- 
tions unless  he  was  designated  by  the  executive  of  Texas  as  the 
"  chief  judicial  authority  "  of  the  frontier,  district,  or  county,  through 
whom  the  treaty  provided  that  requisitions  might  be  made  upon  the 
corresponding  authority  of  the  Mexican  border,  district,  or  county. 

Mr.  Adee,  Act  Sec.  of  State,  to  Mr.  Foster,  Oct.  24,  1900,  248  MS.  Dom. 
Let.  453. 

II.  EXTRADITION   WITHOUT  TREATY. 

1.  Question  of  Obugation. 

§  680. 

Although  we  have  the  high  authority  of  Grotius  and  Vattel  for  the 
view  that  extradition  is  a  matter  of  international  obligation,  yet  the 
prevalent  modern  doctrine,  which  has  been  adopted  in  practice,  is 
that  which  was  expressed  by  Chief  Justice  Tilghman :  "  No  State  has 
an  absolute  and  perfect  right  to  demand  of  another  the  delivery  of  a 
fugitive  criminal,  though  it  has  what  is  called*  an  imperfect  rights 
that  is,  a  right  to  ask  it,  as  a  matter  of  courtesy,  good  will  and  mu- 
tual convenience.  But  a  refusal  to  grant  such  request  is  no  just 
cause  of  war." 

Commonwealth  v.  Deacon,  10  S.  &  R.  125. 

In  accord  with  this  view  are  United  States  r.  Uauscher,  119  U.  S.  407; 

Ileffter,   Bergson's  ed.,   §03;    Foelix,   Droit.   Int.   PrivCs   II.   §008; 

Twifw,  Law  of  Nations,  Time  of  Peac^N  e<l.  1884,  §  2:«;  IMiillimore, 

3rd  ed.,  I.  517 ;  Creasy,  Int.  Law,  202 ;  I>»wi8,  For.  Juris.  37 ;  Pomeroy, 

Int.  Law,  Woolsey's  ed.    (1880),  230;    Lawrence's  Wheaton   (18(53), 

233. 
Contra,  Grotius,  De  Jure  BeUi  ac  Pacis,  Lib.  II.  c.  21,  §§  2,  4,  5;  Vattel, 

Lib.  I.  §  233;  Chancellor  Kent,  Matter  of  Washburn,  4  Johns.  Ch. 

105,  107;  Clarke  on  Extradition  (3rd  ed.),  3. 
See,  further,  Moore  on  Extradition,  I.  §§  0-15,  pp.  13-20. 

"The  laws  of  nations  embrace  no  provision  for  the  surrender  of 
persons  who  are  fugitives  from  the  offended  laws  of  one  country  V<> 
the  territory  of  another.  It  is  only  by  treaty  that  such  surrender  can 
take  place." 

Mr.  Rush,  Sec.  of  State,  to  Mr.  Hyde  de  Neuville,  Apr.  9,  1817.  MS.  Notes 

to  For.  Leg.  II.  218. 
See  instructions  of  Mr.  Jeflferson,  Sec.  of  State,  to  Messrs.  Carniichnel  & 

Short,  Marc^  22,  171K2,  with  reference  to  negotiations  with  Spain. 

(Am.  State  Papers,  For.  Rel.  I.  258.) 


246  EXTRADITION.  [§  5S1. 

"  The  undersigned  must  beg  leave  to  differ  entirely  from  M.  d'Ar- 
gaiz  in  regard  to  the  rule  of  law  for  delivering  up  criminals  and  fugi- 
tives from  justice.  Although  such  extradition  is  sometimes  made, 
yet,  in  the  absence  of  treaty  stipulations,  it  is  always  matter  of  comity 
or  courtesy.  No  government  is  understood  to  be  bound  by  the  posi- 
tive law  of  nations  to  deliver  up  criminals,  fugitives  from  justice,  who 
have  sought  an  asylum  within  its  limits." 

Mr.  Webster,  Sec.  of  State,  to  Mr.  d'Argalz,  June  21,  1842,  Webster'a 
Works,  VI.  399,  405. 

"But  the  practice  of  nations  tolerates  no  right  of  extradition. 
Whatever  elementary  authors  may  say  to  the  contrary,  one  nation  is 
not  bound  to  deliver  up  persons  accused  of  crimes  who  have  escaped 
into  its  territories  on  the  demand  of  another  nation  against  whose 
laws  the  alleged  crime  was  committed.  The  government  of  the 
United  States  has  from  the  very  beginning  acted  on  this  principle. 
Mr.  Jefferson,  when  Secretary  of  State  under  the  administration  of 
General  Washington,  declared  that '  the  laws  of  this  country  take  no 
notice  of  crimes  committed  out  of  their  jurisdiction.  The  most  atro- 
cious offender,  coming  within  their  pale,  is  received  by  them  as  an 
innocent  man,  and  they  have  authorized  no  one  to  seize  or  deliver 
him.'  It  has  been  contrary  to  the  practice  of  the  United  States  even 
to  request  as  a  favor  that  the  government  of  another  country  should 
deliver  up  a  fugitive  from  criminal  justice,  because  under  our  laws  we 
possess  no  power  to  reciprocate  such  an  act  of  grace.  Since  I  came 
into  the  Department  of  State  the  President,  after  full  delil)eration 
with  his  Cabinet,  refused  for  this  reason  to  prefer  such  a  request  to 
ihe  government  of  Texas.  The  truth  is,  that  it  has  been  for  a  long 
time  well  settled,  both  by  the  law  and  practice  of  imtions,  that,  with- 
out a  treaty  stipulation,  one  government  is  not  under  any  obligation 
to  surrender  a  fugitive  from  justice  to  another  government  for  trial." 

Mr.  Buchanan,  Sec.  of  State,  to  Mr.  Wise,  Sept.  27,  1845,  MS.  Inst.  Brazil, 
XV.  119. 

2.  Question  of  Legal  Power. 

§581. 

"  The  delivery  of  fugitives  from  one  country  to  another,  as  prac- 
ticed by  several  nations,  is  in  consequence  of  conventions  settled  be- 
tween them,  defining  precisely  the  cases  wherein  such  deliveries  shall 
take  place.  .  .  .  The  laws  of  the  United  States,  like  those  of 
England,  receive  every  fugitive,  and  no  authority  has  been  given  to 
our  executives  to  deliver  them  up." 

Mr.  Jefferson,  Sec.  of  State,  to  the  President,  Nov.  7,  1791,  MSS.  Dept.  of 
State ;  quoted  in  Moore  on  Extradition,  I.  22. 
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This  report  related  to  a  letter  addressed  to  President  Washington,  Aug. 
18,  1791,  by  Gov.  Charles  Pluckney,  of  South  Carolina,  concerning  a 
request  which  the  latter  proiwsed  to  make  to  the  governor  of  east 
Florida  for  the  delivery  up  of  two  fugitives  from  South  Carolina 
who  were  charged  with  forging  the  securities  of  that  State.  In 
another  letter  to  the  President,  of  January  8,  1792,  Gov.  Pinckney 
stated  that.  In  view  of  Mr.  Jefferson's  opinion,  although  It  differed 
from  his  own,  he  had  directed  the  attorney-general  of  the  State  not 
to  make  the  request  to  the  governor  of  east  Florida.  At  the  same 
time  he  said':  *'  It  Is  the  opinion  of  some  well-informed  gentlemen  of 
the  law  that  an  application  for  i)ersons  charged  with  felon ien  is  per- 
fectly consistent  with  the  usages  of  nations,  notwithstanding  there 
may  be  tw  cwivention  between  them  on  the  subject.  It  is  true  in  such 
cases  there  can  be  no  right  to  demand,  but  it  may  be  expected  that 
as  by  the  law  of  nations  *  they  are  not  only  bound  to  observe  justice 
with  respect  to  each  other,  but  to  abstain  from  everything  which  may 
violate  it,*  It  is  in  some  degree  their  duty  and  certainly  their  interest 
to  attend  to  such  applications  when  accompanied  by  the  opinion  of  a 
grand  Jury  or  other  equally  presumptive  proof  of  the  probability  of 
guilt,  according  to  the  mode  of  administering  justice  In  the  countries 
from  which  they  fled."  Gov.  Pinckney  added  that  a  line  should  be 
drawn  between  political  and  other  offenses,  but  that  with  regard  to 
felonies,  as  they  were  destructive  to  the  order  of  society.  It  apt)eared 
to  be  a  matter  of  Interest  that  the  oflFenders  should  be  delivered  up. 

See,  also,  Mr.  Jefferson,  Sec.  of  State,  to  Mr.  Genet,  French  mln.  Sept  12, 
1793,  Am.  State  Pap.  For.  Rel.  I.  177. 

Feb.  21,  1794,  M.  Fauchet,  French  minister  to  the  United  States, 
demanded,  by  order  of  the  Directory,  the  arrest,  with  a  view  to  their 
transportation  to  France,  of  his  predecessor,  M.  Genet,  "  and  all  the 
other  agents  who  may  have  participated  in  his  faults  and  his  senti- 
ments." The  Secretary  of  State  replied  that  the  President,  notwith- 
standing his  disposition  to  cultivate  the  friendship  of  the  French 
Republic,  "  thinks  his  legal  power  too  questionable  to  cause  the  arrest 
to  be  made." 

Mr.  Randolph,  Sec.  of  State,  to  M.  Fauchet,  Feb.  27,  1794,  0  MS.  Dom. 

Let.  85. 
See,  to  the  same  effect,  Resp.  v.  De  Ix)ngchamps  (1784).  1  Dallas,  111; 

Com.  V.  Deacon,  10  S.  &  R.  125 ;    United  States  t\  Davis,  2  Sumner, 

482 ;   W.  B.  Lawrence,  14  Alb.  L.  J.  90 ;    Dana's  Wheaton,  pp.  182-4, 

note. 

"  The  Secretary  of  State  respectfully  lays  before  the  President  of 
the  United  States  a  note  from  Mr.  Liston,  his  Britannic  Majesty's 
minister  plenipotentiary,  with  copies  of  two  letters,  one  from  Lord 
Dorchester,  the  other  from  the  sheriff  of  Montreal ;  and  expresses  his 
concurrence  with  Mr.  Liston  in  the  opinion,  that  while  the  reciprocal 
delivery  of  murderers  and  forgers  is  expressly  stipulated  in  the  27th 
article  of  our  treaty  with  Great  Britain,  the  two  Governments  are  left 
at  liberty  to  deliver  other  offenders,  as  propriety  and  mutual  advan- 
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tage  shall  direct.  That  it  will  therefore  be  expedient  to  express  this 
opinion  to  the  governor  of  Vermont,  in  order  to  procure  the  arrest  and 
delivery  of  Barnes.  Lord  Dorchester's  information  respecting  James 
Clarkson  Freeman  is  correct.  He  was  convicted  of  forgery  in  Jersey, 
broke  jail,  and  fled  to  Canada,  some  four  or  five  years  since. 

[P.  S.]  "  The  Attorney-General  has  just  called  and  thinks  the 
opinions  expressed  to  be  correct." 

Mr.  Pickering,  Sec.  of  State,  to  the  President,  June  3,  1796,  9  MS.  Dom. 

Let  148. 
See  comments  in  Moore  on  Ertradltion,  I.  S  23,  p.  30. 

"  The  reciprocal  delivery  of  murderers  and  forgers  is  positively 
stipulated  by  the  27th  article  of  the  treaty;  the  conduct  of  the  two 
Governments  with  respect  to  other  offenders  is  left,  as  before  the 
treaty,  to  their  mutual  discretion;  but  this  discretion  will  doubt- 
less advise  the  delivery  of  culprits  for  offences  which  affect  the  great 
interests  of  society.  The  President  approves  of  this  opinion  and  of 
the  communication  of  it  to  your  excellency." 

Mr.  Pickering,  Sec.  of  State,  to  the  Governor. of  Vermont,  June  3,  1796, 
9  MS.  Dom.  Let.  150. 

If  a  Spanish  subject  who  has  violated  the  territorial  law  of  Florida 
be  within  the  United  States,  and  a  demand  be  made  for  his  surrender, 
he  ought  to  be  given  up  for  trial  and  punishment ;  and  a  law  should 
be  made  directing  the  mode  of  procedure. 

Lee,  At  Gen.,  1797,  1  Op.  C8. 

See  comment  in  Moore  on  Extradition,  L  §§  13,  23,  pp.  18,  30. 

A  requisition  from  the  British  minister  is  not  authorized  by  the 
twenty-seventh  article  of  the  treaty  of  1794,  unless  the  persons  de- 
manded are  charged  with  murder  or  forgery  committed  within  the 
jurisdiction  of  Great  Britain. 

Lee,  At  Gen.,  1798,  1  Op.  83. 

The  President  has  no  power  "  to  make  the  delivery  "  unless  under 
treaty  or  act  of  CongrevSs. 

Wirt,  At  Gen.,  1821,  1  Op.  509,  521 ;  Legar^,  At  Gen.,  1841,  3  Op.  661. 

See,  to  the  same  effect,  Mr.  Rush.  Sec.  of  State,  to  Mr.  Hyde  de  Neuville, 
French  min.,  April  9,  1817,  MS.  notes  to  For.  Leg.  II.  218;  Mr.  Gal- 
latin, min.  to  France,  to  Min.  for  For.  Aff.,  April  23,  1817,  enclosed 
with  Mr.  Gallatin's  No.  41,  Aug.  20,  1817,  18  MS.  Desp.  from  France; 
Mr.  Adams,  Sec.  of  State,  to  Mr.  Bagot,  Brit  min.,  Dec.  29,  1817,  and 
May  2,  1818,  MS.  notes  to  For.  Leg.  II.  269,  324;  same  to  Mr.  Antro- 
bus,  May  11,  1819,  MS.  Notes  to  For.  Legs.  II.  307. 

Every  citizen  of  the  United  States  being  secured  by  the  Constitu- 
tion against  unreasonable  arrest,  and  magistrates  being  prohibited 
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from  issuing  warrants  except  on  probable  cause,  supported  by  oath  or 
affirmation,  the  President  can  not  order  the  arrest  of  the  master  of  an 
American  vessel  and  his  confinement  for  trial  upon  a  communication 
from  the  British  minister,  accompanied  by  copies  of  depositions  taken 
before  a  justice  of  the  peace  of  the  island  of  Antigua,  charging  him 
with  the  murder  of  a  British  subject  on  the  high  seas. 

Berrien,  At  Gen.,  1829,  2  Op.  267. 

Mr.  Vaughan,  the  British  minister,  having  requested  the  extradi- 
tion of  one  Andrew  Cawlen,  charged  wilh  the  murder  of  two  persons 
in  England,  Mr.  Forsyth,  by  direction  of  the  President,  replied  that, 
in  the  absence  of  an  appropriate  treaty  between  the  two  countries, 
the  authority  of  the  Executive  "  to  exercise  an  act  of  such  important 
effect  upon  the  rights  of  personal  security  is  more  than  questionable," 
and  that  the  case  was  therefore  "  without  any  remedy  in  the  com- 
petency of  this  Government  to  apply." 

Mr.  Forsyth,  Sec.  of  State,  to  Mr.  Vaughan,  July  7,  1834,  MS.  Notes  to 
Br.  Leg.  VI.  1. 

The  language  of  this  reply  was  taken  from  Mr.  Adam8*s  note  to  Mr. 
Bagot,  the  British  minister,  of  May  2,  1818,  MS.  Notes  to  For.  Legs. 
IL324. 

See,  to  the  same  effect,  Mr.  Forsyth,  Sec.  of  State,  to  Mr.  Cass,  min.  to 
France,  May  29,  1840,  MS.  Inst  France,  XIV.  2G1 ;  Mr.  Upshur,  Sec.  of 
State,  to  Mr.  Everett,  Nov.  23,  1843,  MS.  Inst.  Gr.  Br.  XV.  177;  and 
other  letters  cited  in  Moore  on  Extradition,  I.  §  16,  p.  21. 

The  duty  to  grant  extradition  is  not  deducible  from  the  most- 
favored-nation  clause  in  treaties  of  commerce  and  navigation. 

Gushing,  At  Gen.,  1853,  6  Op.  148. 

In  1864  one  Arguelles,  a  Spanish  subject  and  an  officer  of  the  Span- 
ish army,  who  was  charged  with  having  clandestinely  sold  into  slavery 
part  of  a  cargo  of  African  negroes  which  he  had  captured,  and  for  the 
capture  of  which  he  had  received  a  large  sum  of  prize  money,  was 
seized  and  delivered  up  at  New  York,  by  order  of  the  Executive  of 
the  United  States,  to  an  agent  of  the  captain-general  of  Cuba,  and 
conveyed  back  to  that  island.  The  proceedings  were  so  summary 
that  no  opportunity  was  allowed  to  obtain  a  writ  of  habeas  corpus. 

1  Moore  on  Extradition,  S  27,  p.  33  et  seq. ;  Dip.  Ck)r.  1864,  II,  «0,  72,  IV.  35 ; 
Dana's  Wheaton,  §  115,  note  73;  W.  B.  Lawrence,  14  Alb.  L.  J.  88; 
McPher8on*8  Hist  of  the  Rebellion,  355. 

"  The  elaborate  letter  of  Mr.  Seward  of  June  24, 1864,  to  the  chair- 
man of  the  Judiciary  Committee  of  the  House  of  Representatives  (a 
copy  of  which  was  inclosed  in  Mr.  Seward's  No.  108^  to  Mr.  Koerner 
of  the  same  date)  lays  down  and  enforces  the  following  aflirmative 
propositions : 
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'^  L  That '  the  object  to  be  accomplished  in  all  these  cases  is  alike 
interesting  to  each  Government,  namely,  the  punishment,  of  malefac- 
tors— the  common  enemies  of  every  society.  While  the  United  States 
afford  an  asylmn  to  all  whom  political  differences  at  home  have 
driven  abroad,  it  repels  malefactors,  and  is  grateful  to  their  Govern- 
ments for  undertaking  their  pursuit  and  relieving  us  from  their 
intrusive  presence.'  This  doctrine,  originally  put  forth  by  Attorney- 
General  Gushing  in  an  official  opinion  dated  October  4,  1853,  was 
quoted  and  adopted  by  Mr.  Seward. 

"  2.  That '  the  true  position  of  the  national  obligation  and  author- 
ity for  the  extradition  of  criminals '  may  be  found  '  defined  and 
established  by  the  law  of  nations.^ 

"  3.  That '  this  obligation  and  authority,  under  the  Constitution  of 
the  United  States,  and  in  the  absence  of  treaty  stipulations  and  statu- 
tory enactments,  rests  with  the  President  of  the  United  States.' 

*'  4.  That  '  the  sole  elements  of  consideration  upon  which  the  Ex- 
ecutive is  to  determine  whether  or  not  a  proposed  case  of  extradition 
should  or  should  not  call  forth  the  exercise  of  this  power  and  duty 
under  the  law  of  nations,  and  the  precepts  of  humane  and  Christian 
civilization '  are  '  the  traits  of  the  alleged  criminality  as  involving 
heinous  guilt  against  the  laws  of  universal  morality  and  the  safety 
of  human  society  and  the  gravity  of  the  consequences  which  will 
attend  the  exercise  of  the  power  in  question  or  its  refusal.' 

"  Whether  these  propositions  would  or  would  not  commend  them- 
selves to  the  judgment  of  the  President,  should  a  case  arise  for  their 
application  to  a  fugitive  from  justice  from  a  state  with  whom  we 
have  no  extradition  convention,  found  within  the  jurisdiction  of  the 
United  States,  about  which  I  express  no  opinion,  it  seemed  clear  that 
this  Government  was  not  in  a  position  to  dispute  the  right  of  Spain 
to  apply  them  in  Bidwell's  case  on  the  demand  by  Great  Britain  for 
his  surrender." 

Mr.  Fish,  Sec.  of  State,  to  Mr.  Sickles,  Apr.  30,  1873,  MS.  Inst  Spain,  XVI. 
453. 

To  same  effect,  see  Mr.  Fish  to  Mr.  Beardsley,  June  30,  1873,  MS.  Inst 
Barb.  Powers,  XV.  147. 

BidweH,  who  was  referred  to  in  the  last  paragraph,  was  Austin  Bidwell, 
an  American  citizen,  who  was  extradited  from  Cuba  to  England, 
although  there  was  then  no  treaty  on  the  subject  between  Great 
Britain  and  Spain.     (1  Moore  on  Extradition,  §  145.  p.  184.) 

"  I  have  the  honor  to  acknowledge  the  receipt  of  your  note  of  th 
24th  instant,  in  which    .     .     .    you     .    .     .    renew  the  request  f« 
merly  made,  that  Vogt  may  be  delivered  up  to  Belgium  as  an  ac 
comity.    In  the  personal  interview  which  I  had  with  you  on  this  '^ 
ject,    ...    I  informed  you    .     .    .    that,  under  the  circumsf 
of  this  case,  the  Secretary  of  State  had  felt  disposed  to  exair* 
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the  power  to  surrender  Vogt  to  your  government  as  an  act  of  comity. 
The  result  of  that  examination  has,  to  say  the  least,  raised  grave 
doubts  as  to  the  power  of  the  President  to  do  so.  The  authority  of 
the  Executive  to  abridge  personal  liberty  within  the  jurisdiction  of 
the  United  States,  and  to  surrender  a  fugitive  from  justice  in  order 
that  he  may  l)e  taken  away  from  their  jurisdiction,  is  derived  from 
the  statutes  of  Congress,  which  confer  that  power  only  in  cases  where 
the  United  States  are  bound  by  treaty  to  surrender  such  fugitives, 
and  have  a  reciprocal  right  to  claim  similar  surrender  from  another 
power.  I  am,  therefore,  constrained  to  decline  to  comply  with  your 
request  for  the  surrender  of  Carl  Vogt." 

Mr.  J.  C.  B.  Davis,  Acting  Sec.  of  State,  to  Mr.  Delfosse,  Belg.  mln.,  July 
28,  1873,  For.  Rel.  1873,  I.  81. 

In  1878,  Mr.  Evarts,  in  instructing  the  diplomatic  representative 
of  the  United  States  at  Lisbon  to  secure,  if  practicable,  the  surrender 
by  Portugal  of  Angell,  the  defaulting  secretary  of  Pullman's  Palace 
Car  Company,  as  an  act  of  comity,  said :  "  It  is  presumed  that  the 
Government  of  His  Majesty  will  have  no  difficulty  in  acceding  to  the 
prevalent  opinion  in  respect  of  extradition,  that  it  is  a  right  inherent 
in  the  sovereignty  of  a  nation,  and  not  born  of  specific  treaty  obliga- 
tions; while,  on  the  other  hand,  the  right  to  claim  the  extradition  of 
a  criminal  flows  exclusively  from  the  reciprocal  stipulations  of  treaty." 
Further  on  Mr.  Evarts  remarked :  "  It  is  not  known  whether  any  con- 
stitutional or  statutory  impediment  exists  in  Portugal  to  such  a 
course." 

In  the  same  year  Mr.  Evarts  in  directing  the  American  minister 
at  Santiago,  Chile,  to  seek  the  extradition  of  a  criminal  as  an  act  of 
courtesy,  instructed  him  "  in  no  event "  to  "  give  the  Chilean  authori- 
ties an  assurance  that  ...  we  would  reciprocate  if  a  similar 
request  should  be  made  of  us." 

Mr.  Evarts,  Sec.  of  State,  to  Mr.  Moran,  charg<>  at  Lisbon,  Nov.  26,  1878, 
1  Moore  on  Extradition,  44 :  Mr.  Evarts,  Sec.  of  State,  to  Mr.  Osborn, 
min.  to  Chile,  Sept.  28,  1878,  MS.  Inst.  Chile,  XVI.  228.  See,  also,  Mr. 
Evarts,  Sec.  of  State,  to  Mr.  Shlshkin,  June  18,  1879,  MS.  Notes  to 
Russian  Leg.  VII.  274. 

In  the  case  of  Alexander  Trimble,  an  American  citizen,  whose 
extradition  was  demanded  in  1884  by  the  Government  of  Mexico, 
Mr.  Frelinghuysen  maintained  "  that,  by  the  opinions  of  several 
Attorneys-General,  by  the  decisions  of  our  courts,  and  by  the  rulings 
of  the  Department  of  State,  the  President  has  not,  independent  of 
treaty  provision,  the  power  of  extraditing  an  American  citizen ;  and 
the  only  question  to  be  considered  is  whether  the  treaty  with  Mexico 
confers  that  power." 

Report  of  Mr.  Frelinghuysen,  Sec.  of  State,  to  the  President,  February  13, 
1884,  S.  Ex.  Doc.  98,  48  Cong.  1  sess. 
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"A  long  and  almost  unbroken  course  of  decisions  has  established 
it  as  a  rule  of  executive  action  not  to  grant  the  surrender  of  fugitive 
criminals  except  in  pursuance  of  a  treaty." 

Mr.  Bayard,  Sec.  of  State,  to  Mr.  Davie,  May  29,  1886,  160  MS.  Dom.  Let 

354. 
See,  also,  Mr.  Bayard,  Sec.  of  State,  to  Baron  d'AImeirim,  Portuguese 

charg(i,  June  4,  1888,  For.  Rel.  1888,  II.  1.394. 

With  reference  to  a  law  of  Belgium  of  March  30,  1891,  permitting 
the  arrest  and  detention  on  board  of  Belgian  vessels,  outside  the  terri- 
torial waters  of  that  kingdom,  of  persons  prosecuted  or  condemned 
under  its  laws,  Mr.  Foster,  replying  to  an  inquiry  whether  there  was 
any  objection  to  the  execution  of  the  law  in  the  ports  of  the  United 
States,  said:  "A  fugitive  from  justice  from  Belgium  who  arrives 
at  any  of  the  ports  of  the  United  States  comes  within  their  territorial 
jurisdiction  and  has  a  right  to  claim  the  protection  of  their  laws, 
and  this  Government,  in  the  absence  of  legislation  or  treaty  author- 
izing the  recognition  or  enforcement  of  a  foreign  law  within  its  terri- 
torial jurisdiction,  can  not  acknowledge  its  binding  effect." 

Mr.  Foster,  Sec.  of  State,  to  Mr.  Le  Ghait  Nov.  12,  1892,  MS.  Notes  to 

Belg.  Leg.  VII.  571. 
See,  also,  Mr  Gresham,  Sec.  of  State,  to  Mr.  Le  Ghait,  Oct.  16,  1893,  MS. 

Notes  to  Belg.  Leg.  VIIT.  5 ;  same  to  same,  Dec.  30,  1893,  id.  14. 

"  In  the  absence  of  a  treaty  or  an  act  of  Congress  authorizing  it, 
the  President  has  no  authority  to  cause  the  arrest  and  extradition 
to  another  country  of  an  alleged  criminal  found  within  the  jurisdic- 
tion of  the  United  States." 

Mr.  Greslinm,  Sec.  of  State,  to  Mr.  Souza  Roza,  June  5,  1895,  MS.  Notes  to 

Portugal,  VII.  171. 
See,  to  the  same  effect,  Mr.  Gresham,  Sec.  of  State,  to  Mavroyeni  Bey, 

Turkish  min.,  Aug.  23,  1894,  For.  Rel.  1894.  730. 

"  The  United  States  asks  nothing  which  may  not  be  demanded 
under  the  treaty.  Nothing  is  sought  upon  the  ground  of  favor  or 
comity;  for  the  United  States  is  powerless  to  reciprocate,  the  execu- 
tive being  bound  under  our  law  to  surrender  or  to  refuse  to  surrender 
according  as  upon  facts  the  case  is  within  or  without  the  obligation 
of  the  treaty." 

Mr.  Olney,  Sec.  of  State,  to  Mr.  Ransom,  min.  to  Mexico,  Dec.  13,  1895, 

For.  Rel.  1895,  II.  1008. 
See,  to  the  same  effect,  Mr.  Olney,  Sec.  of  State,  to  Attorney-General, 

Jan.  8,  1896,  207  MS.  Dom.  Let.  70. 

In  the  United  States  the  general  opinion  and  practice  has  been  that, 
in  the  absence  of  a  convention  or  legislative  provision,  there  is  no 
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authority  in  the  Government  to  deliver  up  a  fugitive  criminal  to  a 
foreign  power. 

Mr.  DAy,  Sec.  of  State,  to  Mr.  Viso,  May  26,  1898,  MS.  Notes  to  Argentine 
Leg.  VII.  29. 

"  In  the  United  States,  the  general  opinion  and  practice  have  been 
that  extradition  should  be  declined  in  the  absence  of  a  conventional 
or  legislative  provision.  1  Moore  on  Extradition,  21 ;  United  States 
V.  Rauscher,  119  U.  S.  407." 

TerUnden  v.  Ames  (1902),  184  U.  S.  270,  289, 

See,  also,  Tucker  v,  Alexandroff  (1902),  183  U.  S.  424,  431. 

The  existence  of  a  treaty  providing  for  the  extradition  of  persons 
for  certain  crimes  does  not  deprive  either  nation  of  the  power  and 
right  to  exercise  its  own  discretion  in  resi)ect  of  the  surrender  of  per- 
sons for  offences  not  specified  in  the  treaty. 

Ex  parte  Foss,  102  Cal.  347. 

This  was  ii  ease  of  the  surrender  of  a  fugitive  by  the  provisional  gov- 
ernment of  Hawaii  to  an  agent  appointed  by  the  governor  of  Cali- 
fornia to  receive  him  and  c*onvey  him  bacli  to  that  State.  The 
question  of  the  power  of  the  Government  of  the  United  States  to 
surrender  a  fugitive  from  Justice  in  the  absence  of  a  specific  law  or 
treaty  was  not  involved. 

3.  Requests  on  Grounds  of  Coubtesy. 

§582. 

In  1827  Mr.  Clay  in?3tructed  Mr.  Tudor,  then  lately  appointed 
charge  d'affaires  to  Brazil,  to  apply  to  the  British  Government  for 
the  extradition  of  a  teller  in  the  Bank  of  Virginia  at  Petersburg, 
who  was  charged  with  robbery  in  that  State.  "The  application 
which  you  are  thus  instructed  to  make  to  the  British  Government  is," 
said  Mr.  Clay,  "not  founded  upon  strict  right,  that  Government 
being  under  no  obligation,  by  any  existing  treaty,  or  by  the  public 
law,  to  surrender  the  fugitive.  It  addresses  itself  solely  to  the 
courtesy  and  discretion  of  that  Government,  to  its  sense  of  justice, 
and  to  the  interest  common  to  all  nations  that  notorious  offenders 
should  not  escape  with  impunity.  Commercial  states,  such  as  Great 
Britain  and  the  United  States,  have  a  powerful  motive  for  repre^ing 
and  punishing  offences  like  that  of  Snelson,  tending  as  they  do  to 
insecurity  in  that  paper  medium  which  enters  so  largely  into  all 
commercial  transactions."  By  way  of  strengthening  the  application, 
Mr.  Tudor  was  instructed  to  remind  the  British  Government  of  the 
application  made  to  the  United  States  by  the  British  minister  on 
November  3,  1825,  for  the  extradition  of  one  Neilson  charged  with 
forgery  in  Scotland.    The  demand  was  recommended,  said  Mr.  Clay, 
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to  the  favorable  consideration  of  the  governor  of  New  York,  and  he 
believed  that  possession  of  the  fugitive  was  finally  obtained.  Mr. 
Clay  also  stated  that  he  had  l)een  informed  that  an  agent  of  the  bank 
of  Scotland  had  recently  obtained  at  Savannah,  Ga.,  posst»ssion  of 
a  person  charged  with  robbery  of  the  bank,  and  that,  although  the 
local  authorities  might  have  interfered  to  prevent  his  transportation, 
he  was  permitted  to  \>e  taken  awa3\ 

Mr.  Clay,  See.  of  State,  to  Mr.  Tudor,  Nov.  2.3,  1S27,  MS.  Inst.  U.  States 

Ministers,  XII.  44. 
That  the  United  States  can  no  longer  refer  to  State  laws  as  a  t)ossibIe 

means  of  reciprocity,  see  supra,  §  57J). 
As  to  Nellsou's  case,  see  1  Moore  on  Extradition,  §  50,  p.  GO. 

In  1828  Mr.  Poinsett,  American  minister  at  Mexico,  was,  at  the 
instance  of  Mr.  James  K.  Polk,  then  a  member  of  the  House  of 
Representatives,  instructed  to  request  from  the  Government  of 
Mexico  the  extradition  of  c^ertain  persons  named  Hardin,  who  were 
charged  with  the  commission  of  several  murders  in  Tennessee  and 
who  had  taken  refuge  in  the  province  of  Texas.  The  Mexican  (Jov- 
ernment  directed  the  government  of  the  State  of  Coahuila  and  Texas 
to  arrest  and  deliver  up  the  fugitives;  and  the  Secretary  of  War  of 
the  United  States  was,  at  Mr.  Polk's  suggestion,  requested  to  order  a 
small  part  of  the  military  force  on  the  border  to  aid  the  agent  of  the 
State  of  Tennessee  in  transporting  the  fugitives  to  that  State. 

Mr.  Brent,  Act.  Sec.  of  State,  to  Mr.  Porter,  Sec.  of  War,  Sept.  6,  1828, 
22  MS.  Dom.  Let.  275;  and  see  Am.  State  Papers,  For.  Kel.  VI.  (ill. 

See,  also,  Mr.  Van  Buren,  Sec.  of  State,  to  Mr.  Vaughan,  Brit,  min.,  July 
21,  1829,  MS.  Notes  to  For.  Legs.  IV.  11H5;  Mr.  Livingston,  See.  of 
State,  to  Governor  of  Canada,  Aug.  1,  1831,  id.  41.'i;  Mr.  Marcy,  Sec. 
of  State,  to  Mr.  Seibols.  July  1(5,  185.'),  MS.  Inst.  Belg.  I.  88;  Mr. 
Evarts,  Sec.  of  State,  to  Mr.  Welsh,  min.  to  England,  Jan.  9,  1879, 
MS.  Inst.  Gr.  Br.  XXV.  314. 

"  It  has  been  contrary  .o  the  practice  of  the  Ignited  States  even  to 
request  as  a  favor  that  the  government  of  another  country  should 
deliver  up  a  fugitive  from  criminal  justice,  because  under  our  laws 
we  possess  no  power  to  reciprocate  such  an  act  of  grace.  Since  I  came 
into  the  Department  of  State  the  President  [Polk],  after  full  delib- 
eration wnth  his  cabinet,  refused  for  this  reason  to  prefer  such  a 
request  to  the  government  of  Texas." 

Mr.  Buchanan,  Sec.  of  State,  to  Mr.  Wise,  Sept.  27,  1845,  MS.  Inst.  Brazil, 
XV.  119. 

As  it  is  the  settled  policy  of  the  United  States  not  to  make  such 
extradition,  except  in  virtue  of  express  stipulations  to  that  effect,  the 
United  States  ought  not  to  ask  for  extradition  in  any  case  as  an  act  of 
mere  comitv. 

Gushing,  At.  Gen.,  1853,  0  Op.  85. 
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In  1874  the  authorities  of  the  State  of  New  York  sought  to  obtain 
the  extradition  of  William  J.  Sharkey,  convicted  of  murder,  who  had 
escaped  to  Havana.  The  Department  of  State  declined  to  "  request 
the  actual  return"  of  the  fugitive;  but  afterwards,  when  informed 
by  the  consul-general  at  Havana  that  he  believed  that  the  Cuban 
authorities  would  not  object  to  the  delivery  of  Sharkey  without  the 
formalities  of  an  extradition  process,  the  Department,  while  still 
declining  to  make  "  any  formal  application,"  instructed  the  consul- 
general  that,  if  the  delivery  of  Sharkey  could  be  accomplished,  it 
"  would  be  greatly  pleased  to  see  this  criminal  delivered  up  to  justice, 
and  would  promptly  communicate  to  the  authorities  of  New  York  any 
information  on  the  question." 

Mr.  Cadwalader,  Act  Sec.  of  State,  to  Mr.  Cushing,  min  to  Spain,  May  11, 
1875,  MS.  Inst.  Spain,  XVII.  236. 

Referring  to  Spain's  surrender  of  Tweed,  in  1876,  before  the  con- 
clusion of  the  extradition  treaty  between  the  two  countries,  Mr.  Fish 
said :  "  The  United  States  has  from  time  to  time  carefully  avoided 
making  requests  for  the  surrender  of  criminals,  for  the  reavson  among 
others  that  it  might  not  be  possible  to  reciprocate  on  such  a  matter. 
The  Government  of  Spain,  in  its  action  in  this  case,  has  appreciated 
the  peculiarity  of  the  case." 

Mr.  Fish,   Sec.  of  State,  to  Mr.  Adee,  charge,  Nov.  3,  1870,  MS.   Inst 

Spain,  XVIII.  17. 
See,  also,  Mr.  Fish  to  Mr.  Adee,  charge,  Dec.  8,  1876,  id.  46 ;  Mr.  Fish  to 

Mr.  Adee,  charge,  Nov.  3,  1876,  Id.  14. 
See  1  Moore  on  Extradition,  40-41. 

In  1884  the  Department  of  State  requested  from  Guatemala,  with 
the  explanation  that  the  Government  of  the  United  States  could  not 
promise  reciprocity,  the  extradition  of  Bill  Tucker,  alias  John  Nie. 

Mr.  Frelinghuysen,  Sec.  of  State,  to  Mr.  Gosling,  Dec.  18,  1884,  153  MS. 
Dom.  Let.  459. 

"We  would  not  feel  Justified  in  demanding  from  Canada  extradition  for 
offence  not  comprehended  in  treaty."  (Mr.  Frelinghuysen,  Sec.  of 
State,  to  Mr.  Olney,  tel.,  Dec.  10,  1884,  153  MS.  Dom.  Let.  394.) 

"  During  the  past  thirty  years  this  Government  has  repeatedly 
refused  to  make  a  request  for  extradition  in  the  absence  of  a  treaty, 
and  several  notable  surrenders  of  fugitive  criminals  to  the  United 
States,  among  which  may  be  instanced  that  of  Tweed,  have  been 
made  without  any  request  on  the  part  of  this  Government.  But 
where  a  treatv  of  extradition  exists,  it  is  believed  that  the  action  of 
the  executive  branch  of  the  Government  has  uniformly  been  guided 
by  the  principle  that  the  expression  of  one  thing  is  the  exclusion  of 
another.     An    agreement    between    two    nations    to    comply    with 
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demands  for  extradition  for  certain  enumerated  offences  implies  that 
surrender  will  neither  be  granted  nor  asked  for  others  not  enumer- 
ated." 

Report  of  Mr.  Bayard,  Sec.  of  State,  to  the  President,  in  the  case  of 
William  J.  McGarigle,  Sept.  14,  1887,  17  MS.  Kept  Book,  13. 

The  fact  that  the  escape  of  a  criminal  was  concocted  by  foreigners, 
and  carried  out  by  them  by  means  of  a  foreign  vessel,  is  not  a  ground 
for  demanding  his  surrender  from  the  country  to  which  he  fled. 

Report  of  Mr.  Bayard,  Sec.  of  State,  to  the  President  on  McGarigle*s 
case,  Sept  14,  1887,  17  MS.  Rept.  Book,  13. 

"  The  ownership  of  a  vessel,  or  of  the  vehicle  in  which  a  fugitive 
criminal  escapes,  does  not  appear  to  have  any  bearing  upon  the  ques- 
tion of  extradition.  It  is  probable  that  a  majority  of  the  fugitive 
criminals  from  the  United  States,  who  in  recent  years  have  found 
refuge  beyond  the  seas,  have  escaped  on  foreign-owned  vessels;  but 
this  is  not  known  ever  to  have  been  made  a  ground  for  asking  the 
extradition  of  a  fugitive.  Even  if  the  vessel  in  which  the  criminal 
flees  should  be  a  foreign  man-of-war — a  national  vessel — ^this  is  not 
regarded  as  a  valid  ground  for  claiming  a  surrender.  On  the  con- 
trary this  Department,  in  1872,  as  appears  by  its  records,  in  the  case 
of  two  seamen  of  the  U.  S.  S.  Wachusett^  who  were  charged  with 
having  committed  larceny  in  the  city  of  Leghorn  and  had  escaped 
to  that  vessel,  approved  the  action  of  the  commanding  officer  of  the 
European  fleet,  in  refusing  to  comply  with  the  request  of  the  Italian 
authorities  for  the  surrender  of  the  men,  the  offence  with  which  they 
were  charged  not  being  included  in  the  extradition  treaty  between 
the  United  States  and  Italy." 

UeiK)rt  of  Mr.  Bayard,  Sec.  of  State,  to  tlie  IM-esident,  on  McGarigle's 
case,  Sept.  14,  1887,  17  MS.  Rept.  Book,  13. 

The  government  of  the  United  States  is  embarrassed  in  requesting 
the  extradition  of  a  fugitive  from  Brazil  in  the  absence  of  a  treaty  by 
I  lie  fact  that  it  is  precluded  from  extending  a  like  courtesy  to  the 
irovernment  of  Brazil  under  similar  circumstances. 

Mr.  Foster,  Sec.  of  State,  to  Mr.  Conger,  mln  to  Brazil,  No.  167,  July  18, 
1892,  MS.  Inst.  Brazil,  XVII.  593. 

Subsequently  Mr.  Foster  made  it  discretionary  with  the  minister  to 
reciuest  the  extradition  of  a  fugitive,  and  instructed  him  if  he  did  so, 
frankly  to  state  that  the  United  States  could  not  promise  reciproc- 
ity.    (Same  to  same.  No.  229,  Jan.  19,  1893,  id.  632.) 

Premising  that  the  Government  of  the  United  States  could  not  in 
the  absence  of  a  treaty  surrender  a  fugitive  from  justice,  and  there- 
fore could  not  promise  reciprocity,  Mr.  Olney  stated  that,  upon  the 
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requisition  of  the  executive  of  Massachusetts,  the  Department  of 
State  would  "  make  the  attempt "  to  obtain  the  surrender  of  a  fugi- 
tive criminal  from  Venezuela  "  as  an  act  of  courtesy." 

Mr.  OIney,  Sec.  of  State,  to  Mr.  Moody,  March  7,  1896,  208  MS.  Dom.  Let 
386. 

Under  the  Mexican  law  no  extradition  can  take  place  without  the 
authority  of  a  treaty,  unless  the  government  demanding  it  shall 
promise  strict  reciprocity,  and  the  United  States,  being  unable  to 
grant  extradition  in  the  absence  of  a  treaty,  is  therefore  not  in  a  posi- 
tion to  request  the  surrender  of  a  fugitive  by  the  Mexican  Govern- 
ment in  a  case  not  covered  by  the  treaty. 

Mr.  Hay,  Sec.  of  State,  to  Mr.  Graves,  Dec.  7,  1899,  241  MS.  Dom.  Let.  456. 

In  June,  1900,  Mr.  Hay  declined  to  comply  with  a  request  of  the 
governor  of  Porto  Rico  that  the  United  States  demand  the  extradition 
of  a  certain  person  from  Spain  on  a  charge  of  murder,  on  the  ground 
that  there  was  then  no  extradition  treaty  in  force  between  the  United 
States  and  Spain,  and  that  the  United  States' could  not,  in  the  absence 
of  a  treaty,  surrender  a  fugitive  from  justice  under  similar  circum- 
stances. 

Mr.  Hay,  Sec.  of  State,  to  the  governor  of  Porto  Rico,  June  19,  1900,  245 
MS.  Dom.  Let.  649. 

That  the  United  States  will  not  request  extradition  from  Chile,  since  it  Is 
unable  to  promise  reciprocity,  see  Mr.  Hill,  Act.  Sec.  of  State,  to  Mr. 
Warner,  Oct  6,  1899,  240  MS.  Dom.  Let.  407.  "  It  has  been  deemed 
impolitic,"  said  Mr.  Hill,  "  to  ask  of  foreign  governments  a  favor  which 
this  Government  could  not  grant  This  policy  has  been  maintained 
with  few  exceptions  for  a  long  period  of  time,  and  the  Secretary  of 
State  has  directed  that  it  shall  be  observed  in  the  present  case." 

4.  Delivkby  of  Fugitives  to  United  States. 

§  683. 

In  1834  the  British  Government  spontaneously,  without  any  re- 
quest by  the  United  States  or  its  diplomatic  agent  in  London,  sent  to 
the  United  States  on  an  armed  vessel  certain  persons  who  were  sup- 
posed to  have  l)een  concerned  in  the  piratical  acts  committed  on  board 
the  Mexican^  and  who  were  desired  for  trial  in  the  district  of  Massa- 
chusetts. The  British  minister  at  Washington,  at  the  instance  of  the 
Secretary  of  State,  prepared  a  letter  in  triplicate,  which  was  sent  to 
the  United  States  revenue  cutters,  requesting  the  commander  of  the 
British  ship  to  bring  the  offenders  into  that  district. 

Mr.  Forsyth,  Sec.  of  State,  to  Mr.  DunUip,  United  States  attorney  at 
Boston,  Aug.  8,  ia'J4,  20  MS.  Dom.  Let  318. 
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"  L  That  ^  the  object  to  be  accomplished  in  all  these  cases  is  alike 
interesting  to  each  Government,  namely,  the  punishment  of  malefac- 
tors— the  common  enemies  of  every  society.  While  the  United  States 
afford  an  asylmn  to  all  whom  political  differences  at  home  have 
driven  abroad,  it  repels  malefactors,  and  is  grateful  to  their  Govern- 
ments for  undertaking  their  pursuit  and  relieving  us  from  their 
intrusive  presence.'  This  doctrine,  originally  put  forth  by  Attorney- 
General  Gushing  in  an  official  opinion  dated  October  4,  1853,  was 
quoted  and  adopted  by  Mr.  Seward. 

"  2.  That '  the  true  position  of  the  national  obligation  and  author- 
ity for  the  extradition  of  criminals '  may  be  found  '  defined  and 
established  by  the  law  of  nations.'^ 

"  3.  That '  this  obligation  and  authority,  under  the  Constitution  of 
the  United  States,  and  in  the  absence  of  treaty  stipulations  and  statu- 
tory enactments,  rests  with  the  President  of  the  United  States.' 

^'  4.  That  '  the  sole  elements  of  consideration  upon  which  the  Ex- 
ecutive is  to  determine  whether  or  not  a  proposed  case  of  extradition 
should  or  should  not  call  forth  the  exercise  of  this  power  and  duty 
under  the  law  of  nations,  and  the  precepts  of  humane  and  Christian 
civilization '  are  '  the  traits  of  the  alleged  criminality  as  involving 
heinous  guilt  against  the  laws  of  universal  morality  and  the  safety 
of  human  society  and  the  gravity  of  the  consequences  which  will 
attend  the  exercise  of  the  power  in  question  or  its  refusal.' 

"  Whether  these  propositions  would  or  would  not  commend  them- 
selves to  the  judgment  of  the  President,  should  a  case  arise  for  their 
application  to  a  fugitive  from  justice  from  a  state  with  whom  we 
have  no  extradition  convention,  found  within  the  jurisdiction  of  the 
United  States,  about  which  I  express  no  opinion,  it  seemed  clear  that 
this  Government  was  not  in  a  position  to  dispute  the  right  of  Spain 
to  apply  them  in  Bidwell's  case  on  the  demand  by  Great  Britain  for 
his  surrender." 

Mr.  Fish,  Sec.  of  State,  to  Mr.  Sickles,  Apr.  30,  1873,  MS.  Inst.  Spain,  XVI. 
453. 

To  same  effect,  see  Mr.  Fish  to  Mr.  Beardsley,  June  30,  1873,  MS.  Inst 
Barb.  Powers,  XV.  147. 

Bidwell,  who  was  referred  to  in  the  last  paragraph,  was  Austin  Bidwell, 
an  American  citizen,  who  was  extradited  from  Cuba  to  England, 
although  there  was  then  no  treaty  on  the  subject  between  Great 
Britain  and  Spain.     (1  Moore  on  Extradition,  §  145,  p.  184.) 

"  I  have  the  honor  to  acknowledge  the  receipt  of  your  note  of  the 
24th  instant,  in  which  .  .  .  you  .  .  .  renew  the  request  for- 
merly made,  that  Vogt  may  be  delivered  up  to  Belgium  as  an  act  of 
comity.  In  the  personal  interview  which  I  had  with  you  on  this  sub- 
ject, ...  I  informed  you  .  .  .  that,  under  the  circumstances 
of  this  case,  the  Secretary  of  State  had  felt  disposed  to  examine  into 
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the  power  to  surrender  Vogt  to  your  government  as  an  act  of  comity. 
The  result  of  that  examination  has,  to  say  the  least,  raised  grave 
doubts  as  to  the  power  of  the  President  to  do  so.  The  authority  of 
the  Executive  to  abridge  personal  liberty  within  the  jurisdiction  of 
the  United  States,  and  to  surrender  a  fugitive  from  justice  in  order 
that  he  may  be  taken  away  from  their  jurisdiction,  is  derived  from 
(he  statutes  of  Congress,  which  confer  that  power  only  in  cases  where 
the  United  States  are  bound  by  treaty  to  surrender  such  fugitives, 
and  have  a  reciprocal  right  to  claim  similar  surrender  from  another 
power.  I  am,  therefore,  constrained  to  decline  to  comply  with  your 
request  for  the  surrender  of  Carl  Vogt." 

Mr.  J.  C.  B.  Davis,  Acting  See.  of  State,  to  Mr.  Delfosse,  Belg.  min.,  July 
28,  1873,  For.  Rel.  1873,  I.  81. 

In  1878,  Mr.  Evarts,  in  instructing  the  diplomatic  representative 
of  the  United  States  at  Lisbon  to  secure,  if  practicable,  the  surrender 
by  Portugal  of  Angell,  the  defaulting  secretary  of  Pullman's  Palace 
Car  Company,  as  an  act  of  comity,  said :  "  It  is  presumed  that  the 
Government  of  His  Majesty  will  have  no  difficulty  in  acceding  to  the 
prevalent  opinion  in  respect  of  extradition,  that  it  is  a  right  inherent 
in  the  sovereignty  of  a  nation,  and  not  born  of  specific  treaty  obliga- 
tions ;  while,  on  the  other  hand^  the  right  to  claim  the  extradition  of 
a  criminal  flows  exclusively  from  the  reciprocal  stipulations  of  treaty." 
Further  on  Mr.  Evarts  remarked :  "  It  is  not  known  whether  any  con- 
stitutional or  statutory  impediment  exists  in  Portugal  to  such  a 
course." 

In  the  same  year  Mr.  Evarts  in  directing  the  American  minister 
at  Santiago,  Chile,  to  seek  the  extradition  of  a  criminal  as  an  act  of 
courtesy,  instructed  him  "  in  no  event "  to  "  give  the  Chilean  authori- 
ties an  assurance  that  ...  we  would  reciprocate  if  a  similar 
request  should  be  made  of  us." 

Mr.  Evarts,  Sec.  of  State,  to  Mr.  Moran,  charge  at  Lisbon,  Nov.  20,  1878, 
1  Moore  on  Extradition,  44 :  Mr.  Evarts,  Sec.  of  State,  to  Mr.  Osboru, 
min.  to  Cliile,  Sept.  28,  1878,  MS.  Inst.  Chile,  XVI.  228.  See.  also,  Mr. 
Evarts,  Sec.  of  State,  to  Mr.  Shisliltin,  June  18,  1879,  MS.  Notes  to 
Russian  Leg.  VII.  274. 

In  the  case  of  Alexander  Trimble,  an  American  citizen,  whose 
extradition  was  demanded  in  1884  by  the  Government  of  Mexico, 
Mr.  Frelinghuysen  maintained  *'  that,  by  the  opinions  of  several 
Attorneys-General,  by  the  decisions  of  our  courts,  and  by  the  rulings 
of  the  Department  of  State,  the  President  has  not,  independent  of 
treaty  provision,  the  power  of  extraditing  an  American  citizen ;  and 
the  only  question  to  be  considered  is  whether  the  treaty  with  Mexico 
confers  that  power." 

Report  of  Mr.  Frelinj?liuysen,  Sec.  of  State,  to  the  President,  February  13, 
1884,  S.  Ex.  Doc.  98,  48  Cong.  1  sess. 


252  EXTRADITION.  [§  581. 

"A  long  and  almost  unbroken  course  of  decisions  has  established 
it  as  a  rule  of  executive  action  not  to  grant  the  surrender  of  fugitive 
criminals  except  in  pursuance  of  a  treaty." 

Mr.  Bayard,  Sec.  of  State,  to  Mr.  Davie,  May  29,  1886,  160  MS.  Dom.  Let 

354. 
See,  also,  Mr.  Bayard,  Sec.  of  State,  to  Baron  d'Almelrim,  Portuguese 

charge,  June  4,  1888,  For.  Rel.  1888,  II.  1304. 

With  reference  to  a  law  of  Belgium  of  March  30,  1891,  permitting 
the  arrest  and  detention  on  board  of  Belgian  vessels,  outside  the  terri- 
torial waters  of  that  kingdom,  of  persons  prosecuted  or  condemned 
under  its  laws,  Mr.  Foster,  replying  to  an  inquiry  whether  there  was 
any  objection  to  the  execution  of  the  law  in  the  ports  of  the  United 
States,  said:  "A  fugitive  from  justice  from  Belgium  who  arrives 
at  any  of  the  ports  of  the  United  States  comes  within  their  territorial 
jurisdiction  and  has  a  right  to  claim  the  protection  of  their  laws, 
and  this  Government,  in  the  absence  of  legislation  or  treaty  author- 
izing the  recognition  or  enforcement  of  a  foreign  law  within  its  terri- 
torial jurisdiction,  can  not  acknowledge  its  binding  effect." 

Mr.  Foster,  Sec.  of  State,  to  Mr.  Le  Ghalt,  Nov.  12,  1892,  MS.  Notes  to 

Belg.  Leg.  VII.  571. 
See,  also,  Mr  Gresham.  Sec.  of  State,  to  Mr.  Le  Ghalt,  Oct.  16.  1893,  MS. 

Notes  to  Belg.  Leg.  VIII.  5 ;  same  to  same,  Dec.  30,  1893,  Id.  14. 

"  In  the  absence  of  a  treaty  or  an  act  of  Congress  authorizing  it, 
the  President  has  no  authority  to  cause  the  arrest  and  extradition 
to  another  country  of  an  alleged  criminal  found  within  the  jurisdic- 
tion of  the  United  States." 

Mr.  Gresham,  Sec.  of  State,  to  Mr.  Souza  Roza,  June  5,  1805,  MS.  Notes  to 

Portugal,  VII.  171. 
See,  to  the  same  effect,  Mr.  Gresham,  Sec.  of  State,  to  Mavroyenl  Bey, 

Turkish  min.,  Aug,  23,  1894,  For.  Rel.  1894,  730. 

"  The  United  States  asks  nothing  which  may  not  be  demanded 
under  the  treaty.  Nothing  is  sought  upon  the  ground  of  favor  or 
comity;  for  the  United  States  is  powerless  to  reciprocate,  the  execu- 
tive being  bound  under  our  law  to  surrender  or  to  refuse  to  surrender 
according  as  upon  facts  the  case  is  within  or  without  the  obligation 
of  the  treaty." 

Mr.  Olney,  Sec.  of  State,  to  Mr.  Ransom,  min.  to  Mexico,  Dec.  13,  1895, 

For.  Rel.  1895,  II.  1()08. 
See,  to  the  same  effect,  Mr.  Olney,  Sec.  of  State,  to  Attorney-General, 

Jan.  8.  1896,  207  MS.  Dom.  Let.  70. 

In  the  United  States  the  general  opinion  and  practice  has  been  that, 
in  the  absence  of  a  convention  or  legislative  provision,  tliere  is  no 
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authority  in  the  Government  to  deliver  up  a  fugitive  criminal  to  a 
foreign  power. 

Mr.  Day,  Sec.  of  State,  to  Mr.  Viso,  May  26,  18d8,  MS.  Notes  to  Argentine 
Leg.  VII.  29. 

"  In  the  United  States,  the  general  opinion  and  practice  have  been 
that  extradition  should  be  declined  in  the  absence  of  a  conventional 
or  legislative  provision.  1  Moore  on  Extradition,  21 ;  United  States 
V.  Rauscher,  119  U.  S.  407." 

Terilnden  v.  Ames  (1902),  184  U.  S.  270,  289. 

See,  also,  Tucker  v.  Alexandroff  (1902),  183  U.  S.  424,  431. 

The  existence  of  a  treaty  providing  for  the  extradition  of  persons 
for  certain  crimes  does  not  deprive  either  nation  of  the  power  and 
right  to  exercise  its  own  discretion  in  resjicct  of  the  surrender  of  per- 
sons for  offences  not  specified  in  the  treaty. 

Ex  parte  Foss,  102  Cal.  347. 

This  was  .a  case  of  the  surrender  of  a  fuf?itive  by  the  provisional  gov- 
ernment of  Hawaii  to  an  agent  appointed  by  the  governor  of  Cali- 
fornia to  receive  him  and  convey  him  back  to  that  State.  The 
question  of  the  i)ower  of  the  Government  of  the  United  States  to 
surrender  a  fugitive  from  Justice  in  the  absence  of  a  specific  law  or 
treaty  was  not  Involved. 

3.  Requests  on  Grounds  of  Courtesy. 

§582. 

In  1827  Mr.  Clay  instructed  Mr.  Tudor,  then  lately  appointed 
charge  d'affaires  to  Brazil,  to  apply  to  the  British  Government  for 
the  extradition  of  a  teller  in  the  Bank  of  Virginia  at  Petersburg, 
who  was  charged  with  robbery  in  that  State.  "The  application 
which  you  are  thus  instructed  to  make  to  the  British  Government  is," 
said  Mr.  Clay,  "not  founded  upon  strict  right,  that  Government 
being  under  no  obligation,  by  any  existing  treaty,  or  by  the  public 
law,  to  surrender  the  fugitive.  It  addresses  itself  solely  to  the 
courtesy  and  discretion  of  that  Government,  to  its  sense  of  justice, 
and  to  the  interest  common  to  all  nations  that  notorious  offenders 
should  not  escape  with  impunity.  Commercial  states,  such  as  Great 
Britain  and  the  United  States,  have  a  powerful  motive  for  reprej^ing 
and  punishing  offences  like  that  of  Snelson,  tending  as  they  do  to 
insecurity  in  that  paper  medium  which  enters  so  largely  into  all 
commercial  transactions."  By  way  of  strengthening  the  application, 
Mr.  Tudor  was  instructed  to  remind  the  British  Government  of  the 
application  made  to  the  United  States  by  the  British  minister  on 
November  3,  1825,  for  the  extradition  of  one  Neilson  charged  with 
forgery  in  Scotland.    The  demand  was  recommended,  said  Mr.  Clay, 


262  EXTRADITION.  [§686. 

"I  have  the  honor  to  enquire  whether  the  Government  of  the 
Dominion,  in  view  of  the  act  of  its  Parliament  May  2,  1889,  (52 
Vic.  ch.  36,)  would  feel  competent  to  deliver  the  fugitive  to  the 
authorities  of  the  United  States,  and  would  be  willing  to  do  so  upon 
production  of  the  necessary  evidence  of  his  culpability.  The  fugi- 
tive has  been  a  party  to  an  extensive  system  of  fraud  upon  the  Treas- 
ury, and  the  law  officers  of  the  Government  consider  it  of  the  greatest 
importance  to  secure  his  arrest.  May  I  ask  you  to  kindly  give  the 
matter  as  early  consideration  as  possible.  If  the  Canadian  govern- 
ment are  able  to  comply  with  our  request  for  the  fugitive's  surrender, 
their  action  will  be  greatly  appreciated  by  this  Government." 

Mr.  Blaine,  Sec.  of  State,  to  Sir  Julian  Pauncefote,  Brit  mln.,  April  19, 

181)2,  MS.  Notes  to  Great  Britain,  XXI.  643. 
This  note  Is  personal  in  form. 

"  I  have  the  honor  to  inform  you  that  on  the  receipt  of  Mr. 
Blaine's  note  of  the  19th  April  last,  .  .  .  Sir  Julian  Pauncefote 
forwarded  a  copy  of  it,  together  with  its  enclosures,  to  the  Governor- 
Greneral  of  Canada. 

"  I  have  now  received  a  despatch  from  Lord  Stanley  in  reply  for- 
warding a  report  from  the  Canadian  Minister  of  Justice  on  the 
subject. 

"  In  this  report  Sir  John  Thompson  states  that,  with  respect  to 
Mr.  Blaine's  request  that  the  fugitive  Cashin  should  be  surrendered 
as  a  matter  of  comity,  the  Canadian  Government  have  ever  recog- 
nized to  the  fullest  extent  the  moral  obligation  as  between  nations 
of  surrendering  fugitive  criminals  to  justice,  and  have  always  been 
desirous  in  the  case  of  Canada  and  neighboring  countries  that  the 
accomplishment  of  that  duty  should  be  surrounded  by  such  few  and 
simple  restrictions  only  as  are  imperatively  necessary,  and  this  was 
one  of  the  considerations  which  moved  the  Canadian  Government 
to  support  in  its  passage  through  Parliament  the  act  (52  Vic.  cap. 
36),  which  Mr.  Blaine  cites  in  his  note.  It  would,  therefore.  Sir 
John  Thompson  goes  on  to  say,  afford  the  Canadian  Government 
the  greatest  pleasure  in  this  instance  to  meet  the  views  of  the 
United  States  Government.  Unfortunately,  however,  in  the  absence 
of  express  treaty  stipulations,  and  the  act  above  referred  to  being 
inoperative,  no  steps  having  been  taken  to  render  it  effective  by 
means  of  a  proclamation  as  therein  provided,  there  exists  no  au- 
thority or  procedure  whereby  the  criminal  could  be  lawfully  appre- 
hended and  committed  for  surrender;  nor  does  there  appear  to  be 
(according  to  the  view  which  has  for  many  years  prevailed  as  well 
in  Canada  as  in  the  United  States)  any  power  in  the  Executive  to 
order  his  surrender. 
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"  In  communicating  to  you  the  opinion  of  the  Minister  of  Justice 
in  regard  to  this  matter,  I  am  desired  by  Lord  Stanley  to  express 
His  Excellency's  regret  that,  even  if  it  should  be  found  possible  very 
shortly  to  make  the  act  effective,  it  is  more  than  doubtful,  in  view 
of  subsection  2  of  section  3  thereof,  whether  it  would  cover  the 
case  now  under  consideration." 

Mr.  Herbert,  eharg^,  to  Mr.  Wharton,  Act.  Sec.  of  State,  June  11,  1892, 
120  MS.  Notes  from  Brit  Leg.  In  the  manuscript  text  of  Mr.  Her- 
bert's note.  Sir  John  Thompson  is  represented  as  saying  that  "the 
Canadian  government  have  never  recognized  to  the  fullest  extent 
the  moral  obligation  "  etc.  The  word  **  never  "  seems  to  have  been 
substituted  by  oversight  for  "  ever."  The  original  of  Sir  John 
Thompson's  report  was  not  communicated. 

Subsection  2,  of  section  3,  above  referred  to,  restricts  the  operation  of 
the  act  ia  any  event  to  crimes  specified  in  an  annexed  schedule. 

8.  Removal  of  Indians. 

§587. 

It  appearing  by  a  report  of  the  Canadian  Privy  CJouncil  that  the 
Canadian  authorities  were  prepared  to  take  back  certain  Cree  Indians 
belonging  to  Canada,  upon  their  being  conducted  to  the  border  for 
that  purpose,  a  copy  of  the  report  was  sent  to  the  Secretary  of  War 
and  the  Secretary  of  the  Interior,  respectively,  with  the  suggestion 
that  instructions  be  given  to  the  proper  officers  of  those  departments 
in  Montana  to  cooperate  in  sending  the  Indians  back  to  Canada. 

Mr.  Blaine,  Sec.  of  State,  to  Sec.  of  War,  April  19,  1892,  and  to  the  gov- 
ernor of  Mont,  same  date,  186  MS.  Dom.  Let  147,  702. 

See  Mr.  Frellnghuysen,  Sec.  of  State,  to  Mr.  West,  Brit  min.,  Sept  5, 
1883,  MS.  Notes  to  Gr.  Br.  XIX.  339;  Mr.  Bayard,  Sec.  of  State,  to 
Mr.  Lamar,  Sec.  of  Interior,  July  20,  1885,  156  MS.  Dom.  Let  308; 
same  to  same,  April  29,  1887,  164  id.  48;  Mr.  Olney,  Sec.  of  State,  to 
Mr.  Carter,  U.  S.  S.,  April  29,  1896,  209  MS.  Dom.  Let  611. 

See,  also,  H.  Ex.  Doc.  341,  50  Cong.  1  sess. 

As  to  Chlricahua  Indians  and  their  return  by  Mexico,  see  Mr.  Bayard, 
Sec.  of  State,  to  Mr.  Endicott,  Sec.  of  War,  March  14,  1885,  154  MS. 
Dom.  Let.  487. 

"  In  connection  with  the  Department's  note  of  March  5,  last,  in 
reply  to  yours  of  the  1st  of  the  same  month,  touching  the  alleged  ille- 
gal occupancy  of  certain  lands  in  Lower  California,  owned  by  Senor 
Don  Guillermo  Andrade,  by  a  number  of  Indians  said  to  belong  to 
the  Yuma  Reservation,  and  the  desire  of  the  Mexican  Government  to 
have  them  removed  to  the  United  States,  I  have  the  honor  to  inclose 
herewith  copy  of  a  report  of  the  Acting  Commissioner  of  Indian 
Affairs  to  the  Secretary  of  the  Interior,  to  whom  the  matter  had  been 
referred  for  investigation. 
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"  It  will  be  seen  therefrom  that  the  case  does  not  come  within  the 
purview  of  the  provisions  of  the  extradition  treaty  of  1861,  and  that 
no  demand  on  the  part  of  this  Government  for  the  return  of  these 
absentee  Indians  seems  warrantable,  unless  they  are  charged  with 
some  crime,  as  provided  in  said  treaty.  On  the  other  hand,  if  the 
Government  of  Mexico  insists  upon  removing  them  from  its  territory, 
this  Government  will  be  prepared  to  receive  them  in  the  manner  sug- 
gested in  the  report  of  the  Acting  Commissioner  of  Indian  Affairs, 
and  will  make  every  proper  and  lawful  effort  to  induce  them  to  re- 
main within  the  territorial  jurisdiction  of  the  United  States." 

Mr.  Sherman,  Sec.  of  State,  to  Mr.  Romero,  Mex.  min.,  May  19,  1807,  For. 
Rel.  1897,  391. 

The  report  of  Mr.  Smith,  Acting  Commissioner  of  Indian  Affairs,  referred 
to  by  Mr.  Sherman,  bears  date  May  12,  1897.  It  contains  the  fol- 
lowing : 

"The  case  docs  not  appear  to  be  one  covered  by  the  provisions  of  the 
extradition  treaty  with  the  Republic  of  Mexico  proclaimed  by  the 
President  December  11,  1861  (12  U.  S.  Statutes  at  Large,  1199), 
unless  the  Indians  shall  be  charged  with  some  crime,  as  provided  in 
said  treaty. 

*'  Their  condition  appears  to  be  similar  in  some  respects  to  that  of  a  num- 
ber of  British  Cree  Indian  refugees  from  the  Dominion  of  Canada, 
who  are  thought  to  have  been  implicated  in  what  was  known  as  the 
Riel  rebellion  during  the  year  1885,  and  who  settled  upon  land  in  this 
country. 

••  October  6,  1885,  certain  reports  respecting  the  matter  were  transmitted 
by  this  office  to  the  Department  with  recommendation  that  the  sub- 
ject be  referred  to  the  Department  of  State  with  request  that  arrange- 
ments be  made  with  the  Dominion  authorities  for  the  return  of  the 
fugitives  to  the  British  territory. 

"October  13,  1885,  the  Secretary  of  State  replied,  in  a  letter  addressed 
to  the  Department,  as  follows: 

••  •  ♦  ♦  •  On  the  state  of  facts  shown  by  your  letter  and  Its  Inclosures,  I 
beg  to  say  that  unless  there  should  be  a  si)eciflc  demand  from  the 
Dominion  authorities,  such  demand  being  good  under  the  extradition 
treaty  and  followed  by  a  warrant  of  surrender,  the  Indians  in  ques- 
tion can  not  be  returned  by  us  to  Canada,  nor  can  the  United  States 
authorities,  military  or  civil,  properly  connive  at  their  being  Icid- 
napped  and  sent  over  the  line.  If,  however,  there  is  satisfactory 
proof  that  a  demand  is  coming  in  due  form,  they  can  be  arrested  to 
await  such  demand.  If  they  are  guilty  of  offenses  within  the  Juris- 
diction  of  the  United  States,  they  can  be  proceeded  against  for  such 
offenses ;  but  they  can  not  be  prosecuted  in  our  courts  or  before  our 
military  tribunals  for  offenses  committed  in  the  Dominion  of  Can- 
ada.' 

''Although  the  British  Cree  Indians  w^ere  alleged  to  be  criminals,  no  de- 
mand appears  to  have  been  made  by  the  Dominion  of  Canada  for 
their  extradition.  They  were  found  to  be  well  behaved  and  law- 
abiding,  and  this  Government  not  only  permitted  them  to  remain  for 
a  number  of  years  but  fed  them  while  they  were  in  destitute  con- 
dition. 
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"It  appears,  however,  that  in  April,  1892,  the  Canadian  government 
expressed  a  willingness  to  talce  these  Indians  baeli,  provided  they 
were  taken  to  the  border  by  the  authorities  of  this  country;  but 
they  continued  to  remain  until  the  summer  of  1896,  when  they  were 
removed  to  the  boundary  line  and  delivered  to  the  Canadian  authori- 
ties under  the  act  of  Congress  approved  May  13,  1896,  which  appro- 
priated the  sum  of  ?5,000  to  defray  the  expense  of  such  removal. 
(29  Stats.  117.) 

"In  1862,  when  a  portion  of  the  Sioux  tribe  fled  to  Canada  after  the 
Indian  massacre  in  Minnesota,  the  Canadian  Government  assigned 
them  to  a  reservation  within  her  territory,  and  while  since  then  she 
has  endeavored  to  persuade  them  to  return  to  the  United  States, 
they  still  continue  to  occupy,  with  the  consent  of  that  government, 
the  reservation  set  apart  for  them.  I  allude  to  the  British  Cree  and 
refugee  Sioux  incidents  to  show  the  action  of  the  two  governments 
in  dealing  with  these  unfortunate  people. 

"No  demand  was  made  by  the  Government  in  either  case  for  their 
return.  No  demand  is  made  by  this  Government  for  the  return  of 
the  refugees,  or  more  properly  stated,  the  absentee  Yumas,  by  the  Gov- 
ernment of  Mexico.  They,  are,  however,  entirely  welcome  to  a  home 
in  this  country,  and  upon  their  return  they  will  receive  the  same  care 
and  attention  that  is  given  their  brethren.  But  their  evident 
preference  for  Mexico  is  the  obstacle  that  will  make  their  retention 
in  this  country,  If  returned,  a  matter  of  difliculty. 

••If,  therefore,  the  Government  of  Mexico  insists  upon  removing  them 
from  her  territory,  I  can  only  suggest  that  they  be  carried  to  the 
border  line  and  delivered  to  the  Indian  police  of  the  Tuma  Reserva- 
tion. This  being  done,  every  proper  and  lawful  effort  will  be  made 
to  induce  them  to  remain.  But  if,  despite  such  efforts  on  the  part  of 
the  Government,  they  persist  in  returning  to  Mexican  soil,  and  the 
Government  of  that  Republic  will  not  permit  them  to  occupy  a  tract 
of  unappropriated  land  by  sufferance,  there  will  probably  be  no 
consideration  other  than  that  of  humane  regard  for  their  condition 
that  will  prevent  the  Government  dealing  with  them  as  trespassers 
as  provided  by  the  laws  of  Mexico  relating  to  trespass." 

Mr.  Bayard's  letter  of  Oct  13,  1885,  to  Mr.  Lamar,  Secretary  of  the 
Interior,  quoted  in  the  letter  of  Acting  Commissioner  Smith,  is  re- 
corded in  157  MS.  Dom.  I^t  352. 

9.  Occupied  Tebbitobt. 

§  588. 

By  a  letter  of  Mr,  Hay,  Secretary  of  State,  to  Mr.  Von  Mumm, 
October  25, 1899,  it  api)eared  that  Mr.  Griggs,  Attorney-General,  had 
stated  in  reply  to  two  informal  inquiries  from  the  German  embassy 
that  no  case  had  come  before  him  in  relation  to  the  procedure  to  be 
followed  in  obtaining  the  extradition  of  fugitives  from  Cuba,  and  that 
his  official  functions  did  not  permit  him  to  advise  the  embassy  on  the 
subject,  except  through  the  Department  of  State,  and  then  only  on  a 
question  actually  arising  in  the  Department  of  State.  The  letter  con- 
tinued :  "  It  has  appeared  proper  to  Mr.  Griggs  to  state,  and  he 
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desires  me  to  repeat  it  to  you,  that  in  the  recent  case  of  the  return  to 
Cuba  from  New  Orleans  of  a  person  committing  an  offense  in  Habana, 
he  took  the  ground  that  in  view  of  our  military  occupation  and  gov- 
ernment in  Cuba  extradition  was  not  really  involved,  and  that  the 
criminal  should  be  returned  upon  the  proper  requisition  of  our  mili- 
tary authorities  in  Cuba;  and  he  adds  that  he  can  perceive  no  reason 
to  doubt  that  the  same  view  and  practice  would  apply  in  the  reverse 
case  to  a  criminal  going  to  Cuba  from  the  United  States,  should  such 
a  case  arise.'' 

For.  Rel.  1809,  318-319. 

"  This  section  [5270  R.  S.]  was  amended  by  Congress  June  6,  1900, 
by  adding  thereto  the  following  proviso : 

^'^  Provided^  That  whenever  any  foreign  country  or  territory,  or 
any  part  thereof,  is  occupied  by  or  under  the  control  of  the  United 
States,  any  person  who  shall  violate,  or  who  has  violated,  the  crimi- 
nal laws  in  force  therein,  by  the  commission  of  any  of  the  following 
offences,  namely :  Murder  and  assault  with  intent  to  commit  murder ; 
counterfeiting  or  altering  money,  or  uttering  or  bringing  into  circu- 
lation counterfeit  or  altered  money;  counterfeiting  certificates  or 
coupons  of  public  indebtedness,  bank  notes,  or  other  instruments  of 
public  credit,  and  the  utterance  or  circulation  of  the  same;  forgery 
or  altering,  and  uttering  what  is  forged  or  altered ;  embezzlement  or 
criminal  malversation  of  the  public  funds,  committed  by  public  offi- 
cers, employees  or  depositaries ;  larceny  or  embezzlement  of  an  amount 
not  less  than  one  hundred  dollars  in  value ;  robbery ;  burglary,  defined 
to  be  the  breaking  and  entering  by  night  time  into  the  house  of  an- 
other person  with  intent  to  commit  a  felony  therein ;  and  the  act  of 
breaking  and  entering  the  house  or  building  of  another,  whether  in 
the  day  or  night  time,  with  the  intent  to  commit  a  felony  therein; 
the  act  of  entering,  or  of  breaking  and  entering  the  offices  of  the  gov- 
ernment and  public  authorities,  or  the  oflices  of  banks,  banking  houses, 
savings  banks,  trust  companies,  insurance  or  other  companies,  with 
the  intent  to  commit  a  felony  therein;  perjury  or  the  subornation  of 
perjury;  rape;  arson;  piracy  by  the  law  of  nations;  murder,  assault 
with  intent  to  kill,  and  manslaughter,  committed  on  the  high  seas, 
on  board  a  ship  owned  by  or  in  control  of  citizens  or  residents  of 
such  foreign  country  or  territory  and  not  under  the  flag  of  the  United 
States,  or  of  some  other  government;  malicious  destruction  of  or  at- 
tempt to  destroy  railways,  trams,  vessels,  bridges,  dwellings,  public 
edifices,  or  other  buildings,  when  the  act  endangers  human  life,  and 
who  shall  depart  or  flee,  or  who  has  departed  or  fled,  from  justice 
therein  to  the  United  States,  any  Territory  thereof  or  to  the  Dis- 
trict of  Columbia,  shall,  when  found  therein,  be  liable  to  arrest  and 
detention  by  the  authorities  of  the  United  States,  and  on  the  writ-' 
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ten  request  or  requisition  of  the  military  governor  or  other  chief 
executive  officer  in  control  of  such  foreign  country  or  territory  shall 
be  returned  and  surrendered  as  hereinafter  provided  to  such  authori- 
ties for  trial  under  the  laws  in  force  in  the  place  where  such  offence 
was  committed.  All  the  provisions  of  sections  fifty-two  hundred  and 
seventy  to  fifty-two  hundred  and  seventy-seven  of  this  title,  so  far 
as  applicable,  shall  govern  proceedings  authorized  by  this  proviso: 
Provided,  further^  That  such  proceedings  shall  be  had  before  a  judge 
of  the  courts  of  the  United  States  only,  who  shall  hold  such  person  on 
evidence  establishing  probable  cause  that  he  is  guilty  of  the  offence 
charged:  And  provided  further^  That  no  return  or  surrender  shall 
be  made  of  any  person  charged  wuth  the  commission  of  any  offence 
of  a  political  nature.  If  so  held  such  person  shall  be  returned  and 
surrendered  to  the  authorities  in  control  of  such  foreign  country  or 
territory  on  the  order  of  the  Secretary  of  State  of  the  United  States, 
and  such  authorities  shall  secure  to  such  a  person  a  fair  and  impartial 
trial.'    31  Stat.  656,  c.  793." 

Neely  v,  Heukel  (1901),  180  U.  S.  109.    The  amendment,  as  printed  above, 
has  been  compared  with  the  text  as  printed  in  31  Stat.  G5G. 

The  act  of  JTune  6,  1900,  which  provides  for  the  delivery  up  of 
fugitives  from  the  justice  of  a  foreign  country  or  territory  occupied 
by  the  United  States,  is  constitutional,  and  can  not  be  successfully 
assailed  because  it  does  not  secure  to  the  accused  when  surrendered 
the  same  rights  as  to  trial  that  are  guaranteed  to  persons  charged 
with  crimes  against  the  United  States,  since  the  personal  guarantees 
of  the  Constitution,  such  as  writs  of  habeas  corpus,  bills  of  attainder, 
ex  post  facto  laws,  and  trial  by  jury,  have  no  relation  to  crimas  com- 
mitted outside  the  United  States  against  the  laws  of  a  foreign  country. 

Neely  v.  Henkel  (1901),  180  U.  S.  109. 

The  act  of  June  6,  1900,  31  Stat.  656,  which  provides  for  the  sur- 
render of  persons  charged  with  having  committed  certain  offences  in 
violation  of  the  criminal  laws  in  "  any  foreign  country  or  terri- 
tory .  .  .  occupied  by  or  under  the  control  of  the  United  States," 
was  held  to  apply  to  Cuba,  while  the  island  was  occupied  by  the 
United  States  pursuant  to  the  stipulations  of  the  treaty  of  peace  with 
Spain,  concluded  at  Paris,  Dec.  10,  1898. 

Neely  v.  Henkel  (1901),  180  U.  S.  109. 

in.  TREATIES. 

As  to  particular  treaty  negotiations,  see  1  Moore  on  Extradition, 
§§74-81,  pp.  83-95. 

For  a  draft  of  an  extradition  treaty,  formulated  by  a  congress  of 
legal  plenipotentiaries  who  met  at  Lima,  December  9, 1877,  represent- 


268  EXTRADITION.  [§  589. 

hig  the  Governments  of  the  Argentine  Republic,  Bolivia,  Chile,  Costa 
Eica,  Ecuador,  Peru,  and  Venezuela,  see  Seijas,  El  Derecho  Inter- 
nacional  Hispano- Americano,  193-218. 

The  convention  for  extradition  between  the  United  States  and  Ba- 
varia, of  1853,  was  not  abrogated  by  the  operation  of  the  constitution 
of  the  German  Empire,  adopted  in  1871,  as  affecting  the  further  in- 
dependent existence  of  Bavaria. 

Thomas,  In  re  Hermann,  12  Blatch.  370. 

The  extradition  treaty  between  the  United  States  and  Prussia  of 
June  16,  1852,  is  still  in  force. 

Terlinden  v.  Ames,  IM  U.  S.  270. 

In  1900  the  American  ambassador  at  Berlin  reported  that  his  at- 
tention had  been  called  to  the  fact  that  "  extradition  between  Alsace- 
Lorraine  and  the  United  States  is  not  regulated  by  treaty." 

Mr.  White,  ambassador  to  Germany,  to  Mr.  Hay,  Sec.  of  State,  Jan.  23, 
1900,  For.  Rel.  1900,  520. 

1.  Rules  of  CJonstbuction. 

§  589. 

A  treaty  constitutionally  made  is,  subject  to  the  provisions  of  the 
Constitution,  the  supreme  law  of  the  land,  abrogating  all  prior  incon- 
sistent laws,  whether  national  or  State,  and  overriding  conflicting 
provisions  in  the  State  constitutions. 

Ware  t\  Hylton,  3  Dall.  199 ;  United  States  i\  Schooner  Peggy,  1  Cranch. 
103;  Parrott's  Chinese  case,  G  Sawyer,  349;  Cusbing,  At  Gen.,  6  op. 
293,  8  Op.  417 ;  Akerman,  At.  Gen.,  13  Op.  354. 

Treaty  stipulations  for  the  extradition  of  fugitives  from  justice  do 
not  fall  within  the  scope  of  the  most-favored-nation  clause. 
Gushing,  At  Gen.,  1853,  6  Op.  155. 

Where  a  treaty  provides  that  an  offence,  in  order  to  be  extraditable, 
must  be  "  punishable  by  the  laws  of  both  countries,"  it  suffices  if  the 
act  charged  is  criminal  by  the  laws  of  the  demanding  country  and  by 
the  laws  of  the  particular  State  of  the  United  States  in  which  the 
person  charged  is  found. 

Wright  V.  Henkel  (1903),  190  U.  S.  40. 

To  the  same  effect  was  In  re  Wright  (1903),  123  Fed.  Rep.  463. 

Where  no  special  stipulation  on  the  subject  is  made,  a  treaty  is 
binding  upon  the  contracting  parties  from  the  date  of  its  signature, 
the  exchange  of  ratifications  having  in  such  case  a  retroactive  effect. 
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Davis  r.  Parish  of  Concordia,  9  How.  280 ;  Ilyltou'a.  Lessee  v.  Brown,  1 

Wash.  C.  C.  343. 
See,  as  to  private  rights,  Haver  v.  Yalcer,  9  Wall.  32. 

Extradition  treaties,  unless  they  contain  a  clause  to  the  contrary, 
cover  oflfences  committed  prior  to  their  conclusion. 

In  re  Giacomo  12  Blatchf.  391. 

It  was  held  in  this  case  that  an  extradition  treaty,  when  applied  to  a 
prior  oflfence,  is  not  in  the  nature  of  an  ex  post  facto  law  within  the 
meaning  of  Art  I.,  §  9,  of  the  Constitution ;  and  that  the  restrictions 
of  Articles  IV.  and  V.  do  not  apply  to  the  subject  of  extradition  as 
regulated  by  treaty  and  by  statute. 

See,  as  to  the  retroactive  operation  of  extradition  treaties.  Bar,  Rev. 
de  Droit  Int  (1877)  IX.  5;  1  Moore  on  Extradition,  §  86,  p.  99. 

By  Article  XVIII.  of  the  extradition  treaty  between  the  United 
States  and  Mexico,  concluded  February  22,  1899,  it  is  provided  that 
the  convention  "  shall  take  eflFect  from  the  date  of  the  exchange  of 
ratifications,  but  its  provisions  shall  be  applied  to  all  cases  of  crimes 
or  offences  enumerated  in  Article  II.  which  may  have  been  com- 
mitted since  the  24th  day  of  January,  1899."  The  Department  of 
State  of  the  United  States,  while  deeming  the  question  not  to  be  en- 
tirely free  from  doubt,  reached  the  conclusion  that,  in  view  of  the 
stipulations  contained  in  Article  XVIII.,  extradition  for  offences 
committed  prior  to  January  24,  1899,  was  not  authorized  by  the 
treaty. 

Mr.  Hay,  Sec.  of  State,  to  Mr.  Aspiroz,  Mexican  ambass..  No.  17,  July  11, 
1899,  MS.  Notes  td  Mexican  Leg.  X.  469. 

By  the  Mexican  law^  of  1897,  extradition  may  be  granted  outside  of 
treaty  on  promise  of  reciprocity.  In  October,  1903,  the  United  States 
asked  for  the  extradition  of  Charles  Kratz,  charged  with  bribery  in 
Missouri.  This  offence,  when  committed  by  Kratz,  was  not  em- 
braced in  the  extradition  treaty  between  the  United  States  and 
Mexico,  but  it  was  covered  by  a  supplemental  convention  which  after- 
wards went  into  effect.  On  the  strength  of  the  latter  convention  the 
Government  of  the  United  States  made  a  promise  of  reciprocity, 
stating  that  it  hftd  been  held  by  a  Federal  court  that  an  extradition 
treaty  operates  in  the  United  States  retroactively  where  there  is  no 
express  stipulation  to  the  contrary,  so  that  the  United  States  could 
deliver  up  persons  charged  with  bribery  in  Mexico  prior  to  the  sup- 
plemental convention.  The  extradition  of  Kratz  was,  after  examina- 
tion, duly  ordered. 

For.  Rel.,  1903,  674. 

"  Steps  have  been  taken  by  the  State  Department  looking  to  the  making 
of  bribery  an  extraditable  offense  with  foreign  lowers.  The  need  of 
more  effective  treaties  covering  this  crime  is  manifest"  (President 
Rooeevelt,  annual  message,  Dec.  7, 1903,  For.  Rel.  1903,  zv.) 
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When  demand  for  a  fugitive  from  justice  is  made  under  treaty 
stipulation  by  any  foreign  government,  it  is  the  duty  of  the  United 
States  to  aid  in  relieving  the  case  of  any  technical  difficulties  which 
may  be  interposed  to  defeat  the  ends  of  public  justice,  the  object  to  be 
accomplished  being  alike  interesting  to  both  governments,  namely,  the 
punislmient  of  malefactors,  who  are  the  common- enemies  of  all 
society. 

Gushing,  At  Gen.,  1855,  7  Op.  536. 

2.  Legislation. 

§  590. 

Whether  an  extradition  treaty  requires  legislation  for  its  execution 
by  the  Government  of  the  United  States  has  become  a  speculative 
question,  as  general  legislation  on  the  subject  is  now  provided.  By 
the  Constitution,  however,  treaties  are  supreme  laws,  and  as  such 
are  directly  binding  upon  the  courts,  as  well  as  upon  the  executive; 
and  while  they  may,  by  reason  of  the  generality  of  their  terms,  or  by 
reason  of  an  express  reservation,  require  to  be  supplemented  by  legis- 
lation, an  act  of  the  legislature  is  not  necessary  to  give  them  legal 
force. 

The  British  Prisoners,  1  Wood.  &  M.  66 ;  In  re  Kaine,  10  N.  Y.  Leg.  Obs. 
257;  United  States  v.  Watts,  14  Fed.  Rep.  130;  S,  D.  Thompson,  17 
Am.  Law  Rev.  316 ;  United  States  v.  Rauscher,  119  U.  S.  407. 

See  1  Moore  on  Extradition,  §  87,  pp.  09-100. 

"  You  will  have  seen  in  the  American  papers  the  efforts  of  a  party 
to  criminate  the  Executive  for  delivering  up  to  tlie  British  a  Thomas 
Nash,  an  Irishman,  who  was  a  ringleader  in  the  mutiny  and  murders 
conunitted  on  board  the  British  frigate  Hermione.  The  columns  of 
the  Aurora  and  other  Jacobin  papers  have  for  months  been  filled 
with  lies  and  reproaches  on  this  subject.  This  Thomas  Nash  assumed 
the  name  of  Jonathan  Robbins  and  declared  himself  a  native  of  Con- 
necticut. Clear  evidence  of  his  perjury  does  not  prevent  the  repe- 
tition of  the  lie  in  the  newspapers.  But  lately  Mr.  Livingston 
brought  forward  a  motion  in  the  House  of  Representatives,  formally 
to  criminate  the  President;  but  the  attempt  has  been  defeated  by 
a  demonstration  of  the  correctness  of  the  Executive  proceedings  in 
this  case.  The  motion  was  negatived  by  Gl  to  34.  The  discussion 
will  not  be  without  good  consequences,  as  it  has  produced  important 
illustrations  on  a  great  national  question,  respecting  not  only  the 
meaning  of  the  27th  article  of  our  treaty  of  amity  wnth  Great  Britain, 
but  the  con.struction  of  some  parts  of  our  own  criminal  law." 

Mr.  Pickering.  Sec.  of  State,  to  Mr.  Vans  Murray.  No.  20,  March  10, 
1800,  5  M».  lust  U.  States  Ministers,  303. 
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Nash  was  delivered  up  under  article  27  of  the  Jay  treaty,  for  the  execu- 
tion of  which  article  no  legislation  had  heen  adopted.  John  Marshall, 
who  was  then  a  member  of  the  House  of  Representatives,  triumph- 
antly vindicated  the  act  of  the  President  In  causing  the  treaty  to  be 
executed. 

See  Adams'  Gallatin,  231-232;  Bee's  Adm.  Rep.  26G;  Wharton's  State 
Trials,  302  et  seq. ;  1  PMllmore  Int  Law  (3d.  ed.),  544;  Spear  on 
{Sxtrad.  54 ;  5  J.  Q.  Adams'  Mem.  400. 

The  mode  of  procedure  under  the  treaty  of  Washington  of  1842  is 
the  preferment  of  a  complaint  to  a  judge  or  magistrate,  setting  out  the 
oflfense  charged  on  oath,  whereupon  the  judge  or  magistrate  may  issue 
a  warrant  for  the  apprehension  of  the  person  accused.  Upon  the 
accused  being  brought  before  the  judge  or  magistrate,  the  latter 
should  hear  and  consider  the  evidence  of  criminality ;  and  if  on  such 
hearing  the  evidence  be  deemed  sufficient  to  sustain  the  charge,  the 
same  should  be  certified  to  the  executive  authority,  that  a  warrant 
may  issue  for  the  surrender. 

Nelson,  At  Gen.,  1843,  4  Op.  201. 

Certain  British  seamen  being  charged  with  piracy  committed  on 
board  a  British  vessel,  contrary  to  acts  of  Parliament,  the  offense 
not  being  piracy  under  the  law  of  nations,  and  being  imprisoned 
under  a  warrant  issued  from  the  Secretary  of  State  at  the  request  of 
the  British  minister,  under  the  treaty  of  1842,  it  was  held  that  the 
prisoners  might  be  arrested  and  surrendered  without  any  special  act 
of  Congress  to  carry  the  treaty  into  effect.  It  was  further  held  that 
without  legislation  as  to  the  means  of  enforcing  the  treaty  the  pris- 
oners might  be  examined,  and,  if  probably  guilty,  be  ordered  into 
custody,  with  a  view  to  surrender.  It  was  held,  also,  that  the  order 
of  surrender  might  be  signed  by  the  Secretary  of  State  and  issued 
from  the  State  Department. 

Case  of  the  British  Prisoners,  1  Woodbury  and  Minot,  66. 

No  legislation  on  the  subject  was  enacted  by  Congress  till  1848. 

"  I  duly  received  your  note  of  the  11th  ultimo,  whereby  you 
answered  that  of  this  legation  of  the  8th  relative  to  the  application 
which,  in  pursuance  of  instructions  received  from  my  Government,  I 
made  to  you  for  the  extradition  of  Rafael  Trevino,  who  is  charged 
with  the  crime  of  embezzlement,  committed  in  Mexico,  and  whereby 
you  informed  me  of  the  views  of  the  United  States  Government  with 
respect  to  the  formalities  to  be  fulfilled  by  my  Government  in  order  to 
secure  the  extradition  of  criminals. 

'*  I  at  once  communicated  your  aforesaid  note  to  Mr.  Mariscal,  sec- 
retary of  foreign  relations  of  the  United  States  of  Mexico,  and,  in 
obedience  to  instructions  received  from  him  dated  City  of  Mexico, 
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January  3,  1889,  I  have  the  honor  to  inform  you  in  reply  that  the 
Government  of  Mexico  can  have  no  objections  to  the  President  of  the 
United  States  consulting  the  judicial  authorities,  if  that  is  required  by 
the  laws  of  this  country,  as  to  whether  there  is  or  is  not  ground  for  the 
extradition  that  is  asked  for,  or  to  the  issuance  of  a  warrant  by  those 
authorities  for  the  arrest  of  the  individual  who  is  wanted.  On  the 
contrary,  it  is  perfectly  willing  that  this  course  should  be  taken.  My 
Government  can  not,  however,  admit  that,  in  order  to  secure  the 
extradition  of  any  person,  it  is  obliged  to  do  anything  more  than  what 
is  stipulated  in  article  1  of  the  treaty  of  December  11,  1861 ;  that  is 
to  say,  anything  more  than  to  present  its  requisition,  through  its 
diplomatic  agent,  in  ordinary  cases,  and  through  the  frontier  authori- 
ties in  cases  which  have  occurred  on  the  frontier.  The  diplomatic 
requisition  mentioned  in  this  article  can  not  be  addressed  to  any 
authority  other  than  the  Secretary  of  State,  and  Mexico  has  not  bound 
herself  to  apply  to  the  courts  of  this  country  likewise. 

"  My  Government  thinks  that  the  laws  of  the  United  States  are  not 
binding  upon  Mexico,  for  the  same  reason  that  any  laws  that  Mexico 
might  enact  concerning  extradition  would  not  be  binding  upon  this 
Government.  Although  any  nation  has  a  right  to  make  the  surrender 
of  criminals  by  it  conditional,  other  countries  are  obliged  to  submit  to 
the  conditions  thus  established  only  when  they  have  concluded  no 
treaty;  when  a  treaty  exists,  however,  the  demanding  country  is 
obliged  to  submit  to  no  conditions  save  those  to  which  it  has  agreed. 

"  If  the  consul-general  of  Mexico  at  New  York  applied  to  the  courts 
of  this  country  in  the  extradition  case  of  George  Benson,  he  did  so 
unofl5cially,  and  in  so  irregular  a  manner  that  the  course  pursued  by 
him,  although  tolerated  by  my  Government  in  consideration  of  the 
end  desired,  was  never  approved  by  it. 

"  In  the  case  of  the  extradition,  for  which  application  was  made  to 
this  Government,  of  Francisco  G.  Casanova,  in  the  year  1874,  this 
legation  addressed  the  Department  of  State,  and  not  the  judicial 
authorities,  in  order  to  secure  the  arrest,  to  the  end  that  extradition 
might  be  granted.  The  same  course  was  taken  in  the  case  of  Fran- 
cisco Querejasu,  in  1881. 

"  In  the  first  of  the  cases  cited  certain  lawyers  in  New  York  were 
instructed  to  endeavor  to  prevent  the  escape  of  the  criminals,  and  to 
assist  the  judicial  authorities  in  their  proceedings,  while,  in  the  second 
case,  the  consul-general  of  Mexico  was  so  instructed ;  this,  however,  in 
no  wise  implies  that  the  Government  of  Mexico  considers  itself  under 
obligations  to  apply  to  the  courts  for  the  arrest  or  surrender  of  the 
delinquent." 

Mr.  Itomero,  Mexican  iniii,,  to  Mr.  Bayard,  Sec.  of  State»  .Tan.  17,  1889, 
For.  Kel.  1889,  619. 
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"  The  Department  finds  itself  compelled  to  dissent  from  the  views 
entertained  by  your  Government.  Since  1848  the  United  States  has 
had  among  its  statutes  laws  for  the  execution  of  its  treaties  of  extra- 
dition. These  laws  are  operative  under  all  such  treaties  alike,  and  it 
has  always  been  understood  that  when,  as  in  the  case  of  the  Mexican 
treaty,  provision  was  made  that  extradition  should  be  granted  only 
when  the  fact  of  the  commission  of  the  crime  should  be  so  established 
as  that  the  laws  of  the  country  in  which  the  person  charged  should 
be  found  would  justify  his  apprehension  and  commitment  for  trial  if 
the  crime  had  been  there  committed,  an  express  recognition  was 
intended  of  the  methods  of  ascertaining  the  question  of  criminality 
in  that  country.  The  provision  in  the  Mexican  treaty  is  not 
exceptional,  but  may,  it  is  believed,  be  found  in  all  our  extradition 
treaties.  Nor  is  the  United  States  peculiar  in  having  laws  for  the 
execution  of  such  treaties.  While  some  treaties  are  regarded  as  self- 
executing,  many  require  legislation  for  their  execution.  It  would  be 
superfluous  to  cite  examples  to  show  that  extradition  treaties  have 
generally  been  regarded  as  belonging  to  the  latter  category. 

"The  application  by  a  foreign  government  or  its  agents  to  the 
judicial  branch  for  the  arrest  and  detention  of  a  fugitive  is  not 
regarded  by  the  United  States  as  onerous,  nor  as,  in  any  sense,  affix- 
ing a  condition  to  the  execution  of  its  treaties.  Such  application  is 
constantly  made  under  the  direction  of  this  Department  to  the  judi- 
cial tribunals  of  other  countries,  and  is  found  to  be  a  convenient 
method  of  procedure.  And  it  is  thought  that,  under  the  statutes  of 
the  United  States,  as  construed  by  the  Supreme  Court  in  case  of 
Benson,  there  exists  an  efficient  and  liberal  method  of  initiating  and 
carrying  on  the  preliminary  judicial  proceedings,  which,  under  our 
treaties  and  the  laws  adopted  for  their  execution,  form  the  basis  of 
the  decision  of  the  Executive  upon  the  question  of  surrender." 

Mr.  Bayard,  Sec  .of  State,  to  Mr.  Romero,  Mexican  min.  Feb.  19,  1889, 

For.  Rel.  1889,  620,  621. 
For  the  case  of  BensoD,   referred  to  by   Mr.   Bayard,   see   Benson  v. 

McMahon,  127  U.  S.  457. 

3.  Interpbetation  of  Tebms — Particulab  Offenses. 

§591. 

Extradition  can  not  be  demanded  of  France  by  the  United  States, 
in  the  case  of  a  breach  of  trust  in  the  State  of  California,  made  grand 
larceny  by  the  laws  of  that  State. 

Cusblng,  At  Gen.  1856,  7  Op.  643. 

A  public  officer  of  the  United  States  who  embezzles  moneys  of  the 
United  States  intrusted  to  his  care,  and  escapes  from  justice  to  thQ 

H.  Doc-  651— vol  4 18 
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territory  of  France,  is  liable,  under  the  extradition  treaty  with  France 
of  1843,  to  be  returned  to  this  country  for  trial. 

Stanbery,  At  Gen.,  1867, 12  Op.  326. 

The  term  "  public  officers  "  in  the  treaty  of  1843  between  the  United 
States  and  France,  or,  as  it  stands  in  the  French  copy,  ^^depositaires 
publicsy'^^  signifies  officers  or  depositaries  of  the  Government  only,  and 
does  not  comprehend  officers  of  a  railroad  company,  notwithstanding 
the  latter  was  authorized  and  subventioned  by  the  French  Govern- 
ment. 

Gushing,  At  Gen.,  1856,  8  Op.  106. 

The  extradition  treaty  between  the  United  States  and  Spain  of 
1882  inluded :  "  12.  The  embezzlement  or  criminal  malversation  of 
public  funds  committed  within  the  jurisdiction  of  one  or  the  other 
party,  by  public  officers  or  depositaries."  Art.  401  of  the  penal  code 
of  Cuba  read  as  follows :  "A  public  employee  who,  having  charge,  by 
virtue  of  his  office,  of  public  funds  or  effects,  takes,  or  allows  others 
to  take,  the  same,  shall  be  punished,"  etc.  It  was  held  that  a  public 
official  in  Cuba  who  falsely  certified  the  invoices  in  which  certain 
coupons  were  enclosed  and  obtained  payment  by  the  Spanish  bank 
of  the  money  due  upon  them,  which  could  not  have  passed  from  the 
bank's  possession  to  his  own  except  as  a  consequence  of  his  official 
action,  was  guilty  of  an  extraditable  offence,  similar  acts  being  made 
criminal  by  express  statutes  of  the  United  States  and  of  the  State  of 
New  York,  where  he  was. 

In  re  Cortes,  42  Fed.  Rep.  47. 

This  decision  was  affirmed  In  In  re  Otelza,  136  U.  S.  330. 

Art.  401  of  the  penal  code  of  Cuba,  which  provides  for  the  punish- 
ment of  a  public  employee  who,  having  in  charge  by  reason  of  his 
office  public  funds  or  property,  takes  or  consents  that  others  shall 
take  any  part  thereof,  applies  to  persons  in  the  employ  of  the  govern- 
ment that  succeeded  Spain  in  the  island,  the  code  remaining  unre- 
p)ealed. 

Neely  v.  Ilenkel  ( 1901 ) ,  180  U.  S.  109. 

Embezzlement  of  the  funds  of  a  savings  bank,  maintained  and 
owned  by  a  city  in  Gennany,  is  embezzlement  of  "  public  moneys." 

In  re  Reiner  (1903),  122  Fed.  Rep.  109. 

Under  a  statute  punishing  embezzlement  of  property  which  has 
come  into  defendant's  control  or  care  "  by  virtue  of  his  employment " 
as  clerk,  agent,  or  servant,  it  is  sufficient  to  allege  that,  while  he  was 
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SO  employed,  it  was  entrusted  to  and  received  by  him  "  in  his  capacity 
as  clerk." 

Grin  V.  Shine  (1902),  187  U.  S.  181,  189. 

Where  a  check  is  delivered  to  a  clerk  with  instructions  to  draw  the 
money  from  the  bank,  take  it  to  the  railway  station  and  forward 
it  to  another  city,  and  he  subsequently  converts  the  money  to  his  own 
use,  there  is  prima  facie  a  case  of  embezzlement  and  not  of  larceny. 

Grin  v.  Shine  (1902),  187  U.  S.  181,  195-197. 

The  facts  that  a  person  holds  stock  in  a  corporation  by  which  he 
is  employed,  and  that  his  salary  varies  with  the  profits,  do  not  exempt 
him  from  extradition  under  a  clause  providing  for  surrender  for 
"embezzlement  by  any  person  or  persons,  hired  or  salaried,  to  the 
detriment  of  their  employers." 

In  re  Balensl  (1903),  120  Fed.  Rep.  864. 

As  to  what  constitutes  embezzlement.  In  the  ease  of  a  fugitive  found  in 
Oregon,  see  In  re  Prank  (1901),  107  Fed.  Rep.  272. 

The  misappropriation  of  money  by  a  bailee,  to  whom  it  is  intrusted, 
although  without  any  direction  in  writing,  as  an  agent  to  reinvest  it 
whenever  he  or  his  principal  shall  have  found  a  suitable  investment, 
is  punishable  by  English  law. 

In  re  Bellencontre,  2  Q.  B.  D.  (1801),  122. 

Although  robbery  on  the  lakes  is  piracy  within  the  meaning  of  the 
treaty  with  Great  Britain  of  1842,  yet  where  the  parties  engaged  in 
certain  outrages  on  Lake  Erie  were  guilty  of  robbery 'and  assault  with 
intent  to  commit  murder,  the  Secretary  of  State  was  advised,  in  view 
of  the  disputed  question  of  piracy  on  the  lakes,  that  their  extradition 
should  be  demanded  at  the  hands  of  the  Canadian  authorities  for  the 
other  oflfenses. 

Bates,  At.  Gen.,  1864,  11  Op.  114. 

Under  the  extradition  treaty  between  the  United  States  and  Mexico 
of  February  22,  1899,  the  extradition  of  a  fugitive  can  not  be  granted 
on  a  charge  of  "  robo  de  valores,"  or  of  "  robbery  without  violence," 
no  such  offence  being  included  in  the  treaty.  The  treaty  includes 
neither  "  robo  "  nor  "  robo  de  valores."'  It  includes  "  hurto  o  robo 
sin  violencia,"  the  English  equivalent  of  which  is  larceny,  and  "  rolx) 
con  violencia,"  the  English  equivalent  of  which  is  robbery. 

The  Mexican  Government  suggested  that  "  robo  "  under  Mexican 
law  was  a  generic  term  for  theft,  and  included  theft  without  vio- 
lence as  well  as  theft  with  violence.  Tho  United  States  replied, 
however,  that  the  use  in  the  treaty  of  language  expressly  defining 
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certain  offences  excluded  the  supposition  that  the  contracting  parties 
intended  to  employ  a  general  expression  which  might  include  the 
offence  intended,  but  which  might  at  the  same  time  also  cover  another 
offence. 

Mr.  Hill,  Act  Sec.  of  State,  to  Mr.  Aspiroz,  Mexican  ambass.,  No.  159, 
March  15,  1901,  and  Mr.  Hay,  Sec.  of  State,  to  Mr.  Asplroz,  March 
23,  1901,  MS.  Notes  to  Mex.  Leg.  X.  574,  576. 

The  fugitive  to  whom  this  correspondence  relates  was  afterwards  arrested 
on  the  request  of  the  Mexican  goyemment  on  a  charge  of  embezzle- 
ment, an  offense  within  the  treaty.  (Mr.  Hay,  Sec.  of  State,  to  Herr 
von  Holleben,  No.  587,  April  13,  1901,  MS,  Notes  to  German  Leg.  XII. 
580.) 

In  1894  the  government  of  the  United  States  declined  to  sur- 
render one  Cienf  uegos,  who  was  committed  on  a  charge  of  attempt  to 
murder,  on  the  ground  that  the  requisition  of  the  Salvadorean  gov- 
ernment for  his  surrender  specified  only  the  crimes  of  murder,  arson, 
and  robbery,  and  that  the  crime  of  attempt  to  commit  murder  was  not 
embraced  in  the  charge  of  murder. 

Case  of  the  Salvadorean  Refugees,  Am.  Law  Rev.,  Jan.-Feb.  1895,  &-9. 

It  was  also  intimated,  when  the  surrender  of  Cienfuegos  was  refused, 
that  he  had  in  fact  been  pardoned  before  trial ;  but  this  was  suggested 
merely  as  an  inference,  as  there  was  no  evidence  to  show  that  a 
pardon  had  actually  been  granted.  The  real  ground  of  the  refusal, 
to  surrender  was  the  fact  that  the  offence  for  which  Cienfuegos  was 
committed  was  not  specified  in  the  requisition. 


General  terms,  such  as  "  murder  "  or  "  arson,"  in  extradition  trea- 
ties are  not  necessarily  to  te  confined  in  their  operation  to  their  mean- 
ing at  common  law,  but  may  Ik?  interpreted  according  to  the  law  in 
the  two  countries  as  it  exists  at  the  time  when  the  extradition  is 
applied  for. 

Colm  t\  Jones,  100  Fed.  Rop.  (m\0. 

Under  the  convention  for  extradition  l)etween  the  United  States 
and  Switzerland,  which  provides  for  the  delivery  of  persons  charged 
with  certain  crimes  "  when  these  crimes  are  subject  to  infamous  pun- 
ishment," it  is  sufficient  if  the  crime  be  subject  to  infamous  punish- 
ment in  the  country  where  it  was  committed  without  its  being  also 
subje(!t  to  infamous  punishment  in  the  country  from  which  the  extra- 
dition is  demanded. 

In  re  Farez,  7  Blatch.  345. 

In  1890  the  government  of  the  United  States  demanded  of  Switzer- 
land the  extradition  of  one  Piguet  on  a  charge  of  embezzlement.  His 
extradition  was  resisted  on  the  ground,  among.others,  that  the  crime 
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for  which  he  was  demanded  was  not  subject  to  infamous  punishment 
in  the  country  in  which  he  was  found.  The  high  federal  tribunal, 
before  which  the  case  was  ultimately  brought,  stated  that,  according 
to  art.  361,  sec.  2,  of  the  criminal  code  of  Geneva,  breach  of  trust  com- 
mitted by  an  accomplice  to  the  detriment  of  his  employer  was  only 
punishable  with  imprisonment  for  from  two  to  five  years,  which  was 
not  an  infamous  punishment  according  to  the  terms  of  ait.  10,  sec.  2, 
of  the  same  code;  but  that  Article  XIV.  of  the  treaty  did  not  require 
that  the  offence  should  be  punishable  with  infamous  punishment  in 
both  countries;  that  it  sufficed  that  the  offence  was  subject  to  infa- 
mous punishment  in  the  country  in  which  it  was  committed.  "  This 
results,"  said  the  high  federal  tribunal,  "  from  Article  XIV.  of  the 
treaty  in  principio^  as  well  as  from  the  message  of  the  3d  of  Decem^ 
ber,  1850  (see  feuille  federale  of  1850,  vol.  3,  p.  644)." 

Mr.  Washburne,  niin.  to  Switzerland,  to  Mr.  Blaine,  Sec.  of  State,  No.  50, 
March  23,  1891,  28  MS.  Desp.  from  Switzerland. 

It  appearing  that  the  crime  for  which  extradition  was  demanded 
constituted  an  extradition  offence  according  to  the  law  of  the  country 
in  which  it  was  committed,  as  well  as  that  in  the  country  in  which 
the  fugitive  was  found,  it  was  not  held  to  be  material  that  the  offence 
did  not  bear  the  same  name  in  both  countries. 

Ex  parte  Seitz,  8  Rap.  Jud.  Que.  B.  R.  (Canada),  392. 

In  In  re  Crosfi,  43  Fed.  Rep.  517,  519,  tbe  court  intimated  obiter  that  the 
treaty  l)etween  the  United  States  and  Great  Britain  of  1842  includes 
only  sucli  acts  as  were  extraditable  offences  according  to  the  laws  of 
the  two  countries  at  the  time  when  the  treaty  was  made. 

4.   FORGEBY. 

§  592. 

Under  the  treaty  with  Prussia,  of  1852,  the  forging  of  checks  on 
the  communal  chest  of  Breslau  is  a  crime  for  which  the  mutual  extra- 
dition of  fugitives  from  justice  is  stipulated. 

Gushing,  At.  Gen.,  1854,  6  Op.  761. 

Demand  was  made  for  the  surrender  of  a  fugitive  from  the  justice 
of  Mexico  on  a  charge  of  forgery,  under  the  treaty  of  December  11, 
1861.  It  was  argued  that  the  offence  charged  was  not  extraditable, 
since  it  did  not  constitute  forgery  at  English  common  law.  The 
court  inclined  to  the  view  that  it  did,  but  at  the  same  time  declared 
that  the  common  law  of  England  could  "  hardly  be  said  to  be  the  only 
criterion  by  which  to  construe  the  language  of  a  treaty  between 
Mexico  and  the  United  States,"  countries  neither  of  which  owed 
allegiance  to  England.     It  had  been  frequently  held  that  there  were 
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"  no  common-lrw  crimes  of  the  United  States,"  and  most  of  the  States 
had  recast  their  criminal  law  so  that  the  common  law  was  appealed  to 
only  as  an  aid  in  the  definition  of  crimes.  By  the  Roman  Civil  Law, 
forgery  was  merely  one  of  the  subdivisions  of  the  crimen  falsi.  The 
Mexican  text  of  the  treaty  used,  as  a  corresponding  term  to  "  forgery," 
the  word  "  f alsificacion ;"  and  it  did  not  appear  that  the  Mexican 
authorities  intended  to  l)e  bound  by  a  restricted  use  of  the  word 
"  forgery,"  where  the  question  related  to  an  oflfence  of  that  character 
committed  in  Mexico.  Under  the  circumstances  the  court  was  not 
bound  to  examine  "  with  very  critical  accuracy  "  the  question  whether 
the  act  committed  was  forgery  at  common  law. 

Benson  v,  McMahon  (1888),  127  U.  S.  457,  406. 

It  was  held  by  the  Mexican  Government,  in  the  case  of  certain 
fugitives  from  the  United  States,  that  the  making  of  original  false 
entries  in  books  of  account,  which  was  charged  as  forgery  in  the  third 
degree,  under  a  Missouri  statute,  did  not  constitute  forgery  within 
the  meaning  of  the  treaty  of  1861,  the  equivalent  word  in  the  Spanish 
text  being  "  f  alsificacion." 

Mr.  Foster,  Sec.  of  State,  to  Mr.  Ryan,  min.  to  Mexico,  No.  837,  Oct  17, 
1892,  MS.  Inst  Mexico,  XXIII.  288. 

The  offence  of  uttering  forged  paper  is  .included  in  the  common 
law  definition  of  forgery,  and  a  fugitive  charged  with  the  former 
offence  may  l)e  delivered  up  under  a  treaty  specifying  forgery  as  an 
extraditable  crime. 

In  re  Adutt  (1893),  55  B^ed.  Rep.  376. 

A  person  charged  under  the  treaty  between  the  United  States  and 
Austria-Hungary  with  the  crime  of  forgery  should  be  extradited 
when  the  facts  constituting  the  offence  are  duly  proved,  no  matter 
by  what  name  the  crime  may  be  described  in  the  criminal  code  of 
Austria,  e.  g.,  "  fraud  by  means  of  forgery." 

In  re  Adutt  (1893),  55  Fed.  Rep.  370. 

5.  Jurisdiction. 

§  593. 

The  extradition   treaties   usually   provide   for  the   surrender   of 

persons  who,  being  charged  with  the  commission  of 
Tenii"jiiri.diction."^^y  of  the  specified  offences  within  the  "jurisdic- 
tion "  of  the  one  contracting  party,  shall  seek  an  asylum  or  be  found 
within  the  "  territories  "  of  the  other. 
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Before  extradition  proceedings  are  commenced,  it  should  appear 
that  the  crime  alleged  was  committed  within  the  jurisdiction  of  the 
demanding  government 

Gushing,  At  Gen.,  1856,  8  Op.  215.     See,  also,  Lee,  At.  Gen.,  1  Op.  83. 

In  the  extradition  convention  of  1852,  between  the  United  States 
and  Prussia,  it  is  provided  that  in  certain  cases  the  contracting  par- 
ties shall,  on  requisition,  deliver  up  to  justice  all  persons  who,  being 
charged  with  the  crimes  therein  specified,  "committed  within  the 
jurisdiction  of  either  party,  shall  seek  an  asylum  or  shall  be  found 
within  the  territories  of  the  other."  Under  this  convention  an  arrest 
was  made  in  New  York  of  S.,  alleged  to  be  a  native  of  Prussia,  and 
since  his  birth  and  still  a  subject  of  the  King  of  Prussia.  The  de- 
mand was  from  Prussia,  and  he  was  charged  with  having  committed 
at  Brussels,  in  Belgium,  "and  within  the  legal  jurisdiction  of  Prus- 
sia," crimes  specified  in  said  convention.  The  claim  was  that  inas- 
much as  such  crimes  were,  at  the  time  they  were  committed, 
punishable  by  the  laws  of  Belgium,  S.,  being,  when  they  were  com- 
mitted, a  subject  of  Prussia,  was  by  the  laws  of  Prussia  subject  to 
be  punished  for  said  crimes  in  Prussia;  that  a  prosecution  against 
him  therefor  had  been  commenced  in  Prussia,  and  a  warrant  of  arrest 
had  been  issued  against  him  by  the  proper  judicial  tribunal  in 
Prussia  having  jurisdiction  thereof ;  and  that,  immediately  after  com- 
mitting the  crimes  he  had  fled  from  the  justice  of  Belgium  and 
Prussia.  There  was  no  extradition  treaty  between  the  United  States 
and  Belgium.  It  was  held  that  the  demand  could  be  sustained  under 
the  convention. 

Stupp,  In  re,  11  Blatch.  124. 

Attention  was  caUed  by  the  court  to  the  fact  that  out  of  the  seven- 
teen extradition  treaties  and  conventions  between  the  United  States 
and  other  powers  which  were  then  in  force,  all  but  one  provided 
for  the  delivery  of  persons  charged  with  crimes  committed  within 
the  "  jurisdiction  "  of  one  party,  who  should  seek  an  asylum  within 
the  "  territories  "  of  the  other. 

The  case  being  referred  to  the  Attorney-General,  it  was  held  by 
him  (herein  differing  from  the  ruling  of  the  court  above  stated)  that 
it  did  not  fall  within  the  treaty,  and  a  wavrant  was  refused.  It 
was  held  by  him  that  the  term  "jurisdiction"  is  convertible  with 
"  country." 

Williams,  At  Gen.,  1873,  14  Op.  281. 

The  Attorney-General  cited  Allsops'  case,  Forsyth's  Gases  on  Gonst  Law, 
36& 

Under  the  treaty  between  the  United  States  and  Great  Britain  of 
1889,  which  provides  for  the  extradition  of  persons  charged  with 
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offenses  "  committed  within  the  jurisdiction  "  of  either  party,  the 
British  government  can  not  obtain  the  extradition  from  the  United 
States  of  a  person  who  committed  a  crime  in  Johannesburg  prior  to 
Lord  Roberts'  proclamation,  in  1900,  declaring  the  South  African 
Republic  to  be  a  British  colony. 

In  re  Taylor  (1902),  118  Fed.  Rep.  196.     It  may  be  suggested  that  the 
view  taken  in  this  decision  is  extremely  technical. 

"  You  also  mention  the  desire  expressed  by  the  Russian  minister  for 
foreign  affairs,  that  the  treaty  contain  a  provision  for  the  extradition 
of  persons  charged  with  the  commission  of  crimes  against  the  laws  of 
either  country  outside  of  the  territorial  jurisdiction  of  the  country 
whose  laws  are  offended  against.  This  can  not  be  conceded.  It  is  at 
once  repugnant  to  the  policy  of  this  Government  and  to  the  criminal 
jurisprudence  of  the  United  States,  and  in  effect  would  render  the  mu- 
nicipal law  of  one  <;ountry  operative  within  the  territorial  sovereignty 
of  another  independent  sovereign  power.  By  the  Constitution  of 
the  United  States  an  accused  party  is  entitled  to  trial  within  the 
State  and  district  wherein  the  crime  shall  have  been  committed;  no 
offender  can  be  tried  in  the  United  States  for  an  offense  committed 
without  its  jurisdiction." 

Mr.  Fish,  Sec.  of  State,  to  Mr.  Jewell,  May  9,  1874,  MS.  Inst  Russia,  XV. 

426. 
That  the  statement  that  "  no  offender  can  be  tried  in  the  United  States 

for  an  offense  committed  without  its  Jurisdiction "  should  not  be 

construed  in  its  most  sweeping  sense,  see  supra,  §  202,  vol.  2,  pp. 

264-268. 

In  1891  the  government  of  the  United  States  requested  of  that  of 
Great  Britain  the  arrest,  upon  his  expected  arrival  in  that  country, 
of  one  Becker,  who  had  escaped  from  jail  at  Constantinople  and  who 
was  then  supposed  to  be  on  his  way  from  New  York  to  England. 
Sir  T.  H.  Sanderson,  for  the  Marquis  of  Salisbury,  in  a  note  of  "June 
1891,"  stated  that  her  Majesty's  Government  had  no  power  to  arrest 
the  fugitive  "  in  respect  of  his  escape  from  prison  at  Constantinople." 

Mr.  Lincoln,  min.  to  England,  to  Mr.  Blaine,  Sec.  of  State,  No.  4S5,  June 
30,  1891,  168  MS.  Desp.  from  Great  Brit»4n. 

« 

In  a  homicide  case,  where  it  appeared  that  a  shot  had  been  fired 

from  an  American  vessel  in  the  harbor  of  a  foreign 
'^"Y^ti  ^'^'""   port,  killing  a  person  on  board  a  foreign  vessel  lying 

in  the  port,  and  the  prisoner  was^acquitted  on  account 
of  want  of  jurisdiction  of  the  case,  it  was  ruled  that  it  was  not  the 
duty  of  the  court,  there  l)eing  no  treaty  stipulations  with  the  foreign 
country,  to  send  back  the  offender  to  the  foreign  Government,  whose 
laws  he  had  violated,  that  he  might  "be  tried. 

United  States  v.  Davis,  2  Sumn.  '482. 
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R.,  a  person  who  took  passage  on  board  a  British  vessel  at  Portland, 
bound  for  New  Brunswick,  attacked  and  wounded  the  mate  of  the 
vessel  when  on  the  high  seas,  and  then  escaped  to  the  shore  in  Maine. 
The  vessel  then  put  into  Portland,  Me.,  where  the  mate  died.  The 
British  Government  demanded  the  surrender  of  R.  for  trial.  The 
oflfense  was  indictable  bv  statute  in  Maine.  His  extradition  was 
refused,  though  it  was  added  that  "  in  case  the  proceedings  now 
commenced  against  the  accused  by  the  authorities  of  the  State  of 
Maine  should  not  be  prosecuted  to  a  trial,  or  should  it  appear  that 
without  good  reason  the  prisoner  should  be  discharged,  and  the  Brit- 
ish Government  should  see  fit  to  again  request  the  extradition  of  the 
accused,  such  request  would  receive  careful  consideration." 

Mr.  Fish,  Sec.  of  State,  to  Mr.  Watson,  Aug.  15,  1874,  MS.  Notes  to  Gr. 

Brit.  XVI.  413. 
The  defendant  was  subsequently  acquitted  In  Maine  on  the  ground  of 

insanity,  and  this  was  held  such  an  acquittal  as  to  bar  extradition. 

(Mr.  Cadwalader,  Acting  Sec.  of  State,  to  Mr.  Watson,  Oct.  17,  1874; 

id.  451.) 

A  person  accused  of  poisoning,  which  resulted  in  death  in  Canada, 
may  be  extradited  to  that  country,  though  it  appears  that  the  poison, 
if  administered  at  all,  was  given  in  the  United  States. 

Sternaman  v.  Peck,  83  Fed.  Rep.  GOO,  28  C.  C.  A.  377. 

"  I  have  no  doubt  that  an  oflfense,  committed  on  board  a  public 

ship  of  war,  on  the  high  seas,  is  committed  within  the 

****  '         jurisdiction  of  the  nation  to  whom  the  ship  belongs. 

How  far  the  President  of  the  United  States  would  be  justifiable  in 

directing  the  judge  to  deliver  up  the  oflfender,  is  not  clear.     I  have  no 

objection  to  advise  .And  request  him  to  do  it." 

President  Adams  to  Mr.  Pickering,  Sec.  of  State,  May  21,  1799;  8  John 

Adams's  Works,  G51 ;  Moore  on  Extradition,  I.  135,  138,  Wharton's 

State  Trials,  392. 
This   passage   related   to   the   case  of   Nash,   alias   Robbins,   who   was 

delivered  up  under  art.  27  of  the  Jay  treaty  for  murder  on  H.  B.  M.  S. 

Hermione  on  the  high  seas. 

The  British  minister  having  requested  the  extradition,  under  the 
treaty  of  1T94,  of  Thomas  Nash,  a  seaman  on  the  British  frigate  Uer- 
mione^  Mr.  Pickering  said :  "  lie  [the  President]  considers  an  offence 
committed  on  board  a  public  ship  of  war  on  the  high  seas  to  have 
been  committed  within  the  jurisdiction  of  the  nation  to  whom  the 
ship  belongs.  Nash  is  charged,  it  is  understood,  with  piracy  and 
murder,  committed  by  him  on  board  the  above-mentioned  British 
frigate,  on  the  high  seas,  and  consequently  '  within  the  jurisdiction 
of  his  Britannic  Majesty.' " 

Mr.   Pickering,   Sec.  of  State,  to  Judge  Bee,   June  3,   1799,   Wharton's 
State  Trials,  416. 


282  EXTRADITION.  [§693. 

Nash,  alias  Bobbins,  was,  after  examination  by  Judge  Bee,  delivered 
to  the  United  States  marshal  with  orders  to  hand  him  over  to  the 
British  consul,  or  to  such  person  as  should  be  appointed  to  receive 
him,  and  he  was  accordingly  delivered  over  to  Lieutenant  Jump, 
of  H.  B.  M.  sloop  Sprightly,  which  sailed  with  him  for  Jamaica. 
(Bee*s  Adm.  Rep.  2Ga) 

The  speech  of  John  Marshall,  afterwards  Chief  Justice,  made  in  the 
House  of  Representatives,  in  defense  of  the  course  of  the  Administra- 
tion, is  attached  as  a  note  to  the  report  of  the  case  in  Bee's  Ad- 
miralty Reports. 

The  position  assumed  by  Marshall  on  the  question  of  the  jurisdiction  of 
Great  Britain  in  the  Bobbins  case  was  that,  "aiccording  to  the 
practice  of  the  world  then,  and  the  opinions  of  writers  on  the  law 
of  nations,  the  murder  committed  on  board  of  a  British  frigate  navi- 
gating the  high  seas,  was  a  murder  committed  within  the  jurisdiction 
of  the  British  nation."    (Whart.  St  Tr.  444.) 

See  Wirt,  At  Gen.,  1821,  1  Op.  509. 

In  the  construction  of  the  British  treaty  of  extradition  a  crime 
committed  at  sea,  on  board  of  an  American  vessel,  has  been  considered 
the  same  as  if  committed  in  the  territory  of  the  United  States. 

Mr.  Buchanan,  min.  to  England,  to  Mr.  Marcy,  Sec.  of  State,  August  3, 
1855,  67  MS.  Despatches  from  Gr.  Brit 

An  extraditable  crime  on  board  a  United  States  merchant  ship  at 
sea  being  "  committed  within  the  putative  territory  of  the  Union,  it 
is  justiciable  by  the  Federal  courts  and  by  them  alone;  "  and  if  the 
offender  takes  refuge  in  a  foreign  land,  he  may  be  demanded,  under 
treaty,  from  such  land. 

Gushing,  At  Gen.,  1856,  8  Op.  73,  84. 

In  August,  1889,  the  British  government  demanded  of  that  of  the 
United  States  the  extradition  of  Peter  Lynch,  a  British  subject,  on 
a  charge  of  murder  committed  on  board  the  British  steamship 
Charles  Morand^  on  which  Lynch  was  a  seaman,  at  San  Ramon, 
Manzanillo,  Cuba,  where  the  vessel  was  then  lying.  The  authorities 
in  Cuba  had  refused  to  take  jurisdiction  of  the  offence  on  the  ground 
tha;t  it  was  committed  on  board  a  British  veasel  by  a  British  subject,  a 
member  of  the  crew,  on  another  member  of  the  crew.  The  culprit 
was  afterwards  brought  on  the  regular  voyage  of  the  steamer  to  New 
York,  where,  in  compliance  with  the  British  demand,  he  was  arrested 
and  after  examination  delivered  up. 

Moore  on  Extradition,  I.  138. 

See  also,  in  the  same  work,  p.  137,  the  case  of  Marlcham,  assistant  pay- 
master of  H.  B.  M.  S.  Espoir,  who  was  delivered  up  by  the  United 
States  on  the  charge  of  forging  the  name  of  the  commander  of  the 
ship  in  Chinese  waters. 

With  reference  to  the  case  of  Lynch,  supra,  it  may  be  observed  that,  if 
the  Cuban  authorities  had  taken  jurisdiction  of  the  offence,  the  Bri- 
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isb  Government  doubtless  would  have  made  no  objection.  In  1890  the 
Italian  vice-consul  at  Bombay  applied  to  the  governor  of  the  Bombay 
presidency  for  the  extradition  of  an  Italian  seaman  who  was  charged 
with  a  fatal  assault  on  board  a  ship  then  lying  at  the  Victoria  dock, 
Bombay.  The  victim  was  also  a  member  of  the  crew.  The  Italian 
vice-consul  maintained  that  the  extradition  should  be  granted,  (1) 
because  the  crime  was  committed  by  an  Italian  seaman  on  another 
Italian  seaman  on  an  Italian  ship;  (2)  because  it  concerned  only  the 
internal  discipline  of  the  ship  and  did  not  disturb  the  peace  of  the 
port;  and  (3)  because  the  Italian  law  would  in  such  a  case  recipro- 
cally let  the  crime  be  dealt  with  by  the  government  to  which  the  ship 
belonged.  The  governor  refused  to  interfere  in  the  case,  and  the  ac- 
cused was  tried  in  the  Bombay  criminal  sessions,  in  which  he  was 
convicted  of  culpable  homicide,  not  amounting  to  murder,  with  a 
recommendation  to  mercy,  and  was  sentenced  to  one  year's  imprison- 
ment (The  Juridical  Review,  Oct  1890,  II.  374.) 
October  1,  1889,  a  murder  was  committed  in  Chinese  waters  on  the  ship 
Sea  Swallow,  flying  the  British  flag.  The  murdered  man  was  an 
American  and  captain  of  the  ship,  and  was  the  only  white  man  on 
board.  The  rest  of  the  crew,  including  the  person  who  committed 
the  murder,  were  natives  of  the  Philippine  Islands  and  Spanish  sub- 
jects. The  culprit  was  arrested  and  taken  before  an  English  mag- 
istrate, and  was  bound  over  to  appear  before  the  British  court  at 
Shanghai  to  answer  a  charge  of  manslaughter.  An  indictment  was 
found  and  a  jury  convened,  when  the  Spanish  consul  claimed  the  sole 
right  to  hear  the  case.  -The  trial  was  postponed  and  the  question 
submitted  to  Sir  John  Walsham,  the  British  minister  at  Peking,  and 
Count  Llorente,  Spanish  charge  d'affaires.  On  the  advice  of  the 
British  minister's  law  officers  that  the  extraterritorial  jurisdiction 
allowed  by  China  to  foreign  powers  did  not  extend  to  the  flag,  but 
must  be  determined  by  the  nationality  of  the  defendant,  the  accused 
was  surrendered  to  the  Spanish  consul  for  trial.  (Mr.  Denby,  min.  to 
China,  to  Mr.  Blaine,  Sec.  of  State,  No.  997,  Nov.  8,  1880,  86  MS. 
Desp.  from  China.) 

"  In  the  event  that  a  person  on  board  the  foreign  ship  [man-of- 
war]  should  be  charged  with  a  crime  for  the  conmiis- 
*   -J    fi      "    sion  of  which  he  would  be  liable  to  be  given  up,  pur- 
suant to  an  extradition  treaty,  the  commander  of  the 
vessel  may  give  him  up  if  such  proof  of  the  charge  should  be  pro- 
duced as  the  treaty  may  require.     In  such  case,  however,  it  would 
always  be  advisiable  to  consult  the  nearest  minister  of  the  United 
States.     This  was  done  in  the  present  instance,  and  the  decision  of 
Mr.  Marsh,  that  the  persons  demanded  were  not  liable  to  be  given  up 
pursuant  to  the  treaty  with  Italy,  is  approved  by  the  Department." 

Mr.  Fish,  Sec.  of  State,  to  Mr.  Case,  Jan.  27,  1872,  MS.  Dom.  Let,  cited  in 
Wharton's  Int  Law  Dig.  II.  804. 

"  In  Wharton's  International  Law  Digest  (section  271a,  p.  801, 
vol.  2)  ...  the  principle  is  laid  down  that  if  '  a  person  on  board 
the  foreign  ship  should  be  charged  with  a  crime  for  the  commission  of 
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which  he  would  be  liable  to  be  given  up,  pursuant  to  an  extradition 
treaty,  the  commander  of  the  vessel  may  give  him  up  if  such  proof  of 
the  charge  should  be  produced  as  the  treaty  may  require.' 

"  I  can  not,  however,  infer  from  the  circumstances  of  the  case  which 
called  forth  this  expression  of  the  views  of  the  Department,  that  it 
was  the  intention  of  Mr.  Fish  to  declare  the  commander  of  the  vessel 
competent  to  execute  a  treaty  of  extradition  by  surrendering,  under  its 
provisions,  a  person  demanded  on  an  extraditable  charge.  The  con- 
text shows  that  the  case  in  question  arose  on  board  a  vessel  of  war, 
and  that  the  refusal  of  her  commander  to  surrender  a  fugitive  charged 
with  theft  was  approved,  on  the  ground  that  the  powers  of  the  com- 
mander include  discretion  as  to  whom  he  may  admit  on  board,  even 
to  the  extent  of  refusing  to  recognize  an  application  to  give  up  a  man 
on  board  who  may  have  committeed  an  oflFence  on  shore.  The  case, 
therefore,  really  resolved  itselt  into  a  question  of  internal  discipline 
on  a  vessel  of  war,  a  matter  within  the  commander's  control,  and  not 
of  compliance  with  a  foreign  demand  of  extradition  ...  A  de- 
cision under  his  discretionary  power  as  commander  would  doubtless 
be  aided  by  satisfactory  proof  that  the  fugitive  was  amenable  to 
justice;  but  the  commander  would  not  necessarily  be  deemed  com- 
petent to  perform  the  judicial  functions  of  a  commissioner  in  extra- 
dition, or  to  fulfill  the  requirements  of  the  treaty  as  to  the  form  and 
mode  of  surrender.  The  treaty  serves  him  merely  as  a  convenient 
guide,  by  analogy,  not  as  a  precept.  A  naval  commander  can  not 
execute  the  extradition  treaty  under  the  laws  of  the  United  States  or 
in  conformity  with  its  express  stipulations.  No  order  of  his,  for 
instance,  would  legally  take  the  place  of  the  warrant  of  surrender, 
which  can  only  be  issued  by  the  Secretary  of  State  after  due  fulfill- 
ment of  the  precedent  judicial  requirements." 

Mr.  Blaine,  Sec.  of  State,  to  Mr.  Dcnby,  min.  to  China,  No.  080,  Dec.  7, 
1891.  For.  Kel.  1892,  74,  75. 

In  June,  1894,  the  legation  of  the  United  States  m  London,  acting 
under  instructions  of  the  Department  of  State,  obtained  a  provisional 
warrant  for  the  arrest  of  a  person  charged  in  the  State  of  New  York 
with  embezzlement  and  larceny.  The  warrant  was  placed  in  the 
hands  of  a  detective,  with  instructions  to  arrest  the  fugitive,  who  was 
on  board  the  ship  Normannia^  of  the  Hamburg- American  Line,  which 
was  to  touch  at  Southampton.  When  the  detective  sought  to  go  on 
board  the  steamer  for  the  purpose  of  making  the  arrest,  entrance  to 
the  tender  was  refused  unless  he  would  buy  a  ticket  and  proceed  to 
Hamburg,  which  was  the  vessel's  destination.  The  arrest  was  not 
made,  and  the  case  does  not  appear  to  have  given  rise,  so  far  as  the 
British  Government  is  concerned,  to  further  official  action. 

Mr.  Lincoln,  min.  to  England,  to  Mr.  Blaine,  Sec.  of  State,  No.  480,  June 
24,  1891,  MS.  Desp.  from  England. 
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The  Mexican  ambassador  at  Washington  having  inquired,  in  a  note 
of  Dec.  27,  1899,  how  the  extradition  of  a  fugitive  from  justice  might 
be  obtained  from  Cuba,  which  was  then  occupied  by  the  United 
States,  his  inquiry  was  referred  to  the  Secretary  of  War,  who  was 
advised,  by  the  law  officer  of  the  Bureau  of  Insular  Aflfairs,  (1)  that 
a  requisition  in  the  usual  form,  with  duly  authenticated  proofs, 
should  be  presented  to  the  Secretary  of  State;  (2)  that  the  Secretary 
of  State  should  then  authenticate  the  papers  and  transfer  them  to  the 
Secretary  of  War,  and  (3)  that  the  Secretary  of  War,  if  he  deemed 
the  case  a  proper  one,  should  issue  an  order  to  the  military  governor 
of  Cuba  to  cause  the  accused  to  be  arrested  and  handed  over  to  the 
demanding  government.  The  Mexican  Government  was  duly  ac- 
quainted with  this  opinion. 

Report  of  Jan.  9,  1900,  Magoon's  Reports,  523 ;  Mr.  Hay,  See.  of  State,  to 
Sec.  of  War,  Dec.  30,  1899,  242  MS.  Dom.  Let  82 ;  Mr.  Hay,  Sec.  of 
State,  to  Mr.  Aspiroz,  Mex.  amb.,  No.  GO,  Jan.  13,  1900,  MS.  Notes  to 
Mex.  Leg.  X.  511. 

The  requisition  made  by  the  United  States,  at  the  instance  of  the 
military  governor  of  Cuba,  which  was  then  occupied  by  the  United 
States,  upon  the  Government  of  Mexico  for  the  delivery  up  of 
Carlos  de  ,1a  Torre  and  another  person,  who  were  charged  with  crime 
in  Cuba,  and  whose  extradition  was  sought  in  order  that  they  might 
be  tried  there,  was  based  upon  "  the  well  received  doctrine  and  estab- 
lished usage  of  nations,  that  territory  subject  to  military  occupation 
is  considered  and  treated  by  all  other  nations  as  territory  belonging  to 
the  realm  of  the  nation  maintaining  the  military  occupation,  without 
regard  to  the  political  relations  existing  between  it  and  the  occupied 
territory.  The  United  States  is  conmiitted  to  this  doctrine  by  the 
decisions  of  our  highest  courts.  (Thirty  Hogsheads  of  Sugar  v. 
Boyle,  9  Cranch,  191 ;  United  States  v.  Rice,  4  Wheat.  254 ;  Fleming 
v.  Page,  9  How.  615,  616.)" 

Letter  of  Sec.  of  War,  August  17,  1900,  quoted  In  Mr.  HIU,  Act  Sec.  of 
State,  to  Mr.  Aspiroz,  Mex.  amb..  No.  101,  Sept.  4,  1900,  MS.  Notes  to 
Mex.  Leg.  X.  537.  See,  also,  Mr.  Hay,  Sec.  of  State,  to  Sec.  of  War, 
June  1,  1900,  245  MS.  Dora.  Let.  370. 

As  the  Mexican  Government  had  granted  the  provisional  detention  of 
fugitives  from  Justice  from  Cuba,  the  Secretary  of  War  was  requested 
to  give  telegraphic  orders  for  the  provisional  detention  of  certain 
Spaniards,  charged  with  crime  in  Mexico,  who  had  fled  to  Cuba. 
(Mr.  Hay,  Sec.  of  State,  to  Sec.  of  War,  I>ec.  31,  1900,  250  MS.  Dom. 
Let  48,  enclosing  copy  of  a  note  from  the  Mexican  ambassador,  No. 
160,  of  Dec.  31,  1900.) 
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The  party  demanded  is  subject  to  extradition,  notwithstanding  that 

he  may  have  come  to  this  country  otherwise  than  as 
"Fugitives  from    jjj^  apparent  fugitive  on  account  of  the  particular 

crime ;  the  treaties  applying  not  only  to  persons  seek- 
ing an  asylum  here  professedly,  but  to  such  as  may  be  found  in  the 
country. 

Cusbing,  At  Gen.,  1857,  8  Op.  306. 

August  14,  1894,  the  U.  S.  S.  Bennington  arrived  oflf  the  Golden 
Gate,  having  on  board  certain  citizens  of  Salvador,  to  whom  asylum 
had  been  granted  in  the  waters  of  that  country.  The  Bennington 
remained  outside  until  the  23rd  of  August  when,  under  instructions 
from  the  Navy  Department,  she  caime  inside  the  Golden  Gate,  where 
a  United  States  marshal  served  warrants  on  the  refugees  and  took 
them  into  custody  on  charges  of  crime  preferred  under  the  extradition 
treaty  between  the  two  countries.  The  prisoners  were  afterwards 
taken  before  Judge  Morrow,  then  of  the  United  States  district  court 
at  San  Francisco,  and  a  plea  was  entered  to  the  jurisdiction  of  the 
court,  on  the  ground  that  they  were  brought  by  the  Government  of  the 
United  States  witliin  its  jurisdiction  forcibly  and  against  their  will, 
and  therefore  could  not  be  considered  within  the  territories  of  the 
United  States  as  fugitives  from  justice  within  the  meaning  of  the 
treaty.    Judge  Morrow  overruled  the  plea. 

The  case  of  the  Salvadorean  Refugees,  Am.  Law  Rev.,  Jan.-Feb.  1895,  4. 

The  treaty  in  question  provided  that  i>ersons  should  be  given  up  who, 
being  charged  with  crime  within  the  jurisdiction  of  one  of  the  con- 
tracting parties,  sliould  "  seelc  an  asylum  or  be  found  within  the  ter- 
ritories of  the  other,"  a  clause  similar  to  that  which  is  usuaUy  found 
in  the  extradition  treaties  of  the  United  States. 

It  may  be  observed  that  the  argument  In  behalf  of  the  refugees  on  the  plea 
to  the  jurisdiction  ranged  somewhat  outside  the  strict  line  of  the  law, 
since  it  was  contended  not  only  that  they  were  not  fugitives  from 
Justice,  but  that  the  omission  or  refusal  of  the  United  States  either 
to  order  their  transfer  to  the  first  mall  steamer  that  was  encountered 
in  Salvadorean  waters,  or  to  yield  to  their  desire  to  be  put  ashore 
at  the  first  neutral  port  at  which  the  Bennington  touched,  was  an  out- 
rage on  their  rights  which  required  their  Immediate  judicial  libera- 
tion. For  comments  on  this  contention,  the  validity  of  which  Judge 
Morrow  declined  to  admit,  see  Am.  Law  Rev,,  Jan.-Feb.  1805,  5-7. 

While  there  can  be  no  doubt  that  the  authorities  of  a  State  of  the 
United  States  may  punish  a  conspiracy  formed  and  carried  on  therein 
to  perpetrate  a  crime  abroad,  yet  the  persons  in  the  United  States 
who  participate  in  such  a  conspiracy  would  not  be  liable  to  extradition 
on  the  demand  of  the  authorities  of  the  government  within  whose 
territory  the  conspiracy  (e.  g.,  to  commit  murder)  was  actually  car- 
ried into  effect,  the  treaty  between  the  two  countries  providing  that 
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persons  should  be  delivered  up  who,  being  convicted  of  or  charged 
with  crime  in  the  jurisdiction  of  the  one  country,  shall  seek  an  asylum 
or  be  found  within  the  territory  of  the  other. 

Mr.  Hay,  Sec.  of  State,  to  Baron  Fava,  Italian  ambass..  No.  654,  March 
8,  1901,  MS.  Notes  to  Ital.  Leg.  IX.  506,  citing  a  letter  of  the  Attor^ 
ney-General. 

A  different  view,  however,  has  been  taken  in  England,  where  a  person  In 
that  country  who  obtained  goods  from  Germany  by  false  pretenses 
contained  in  letters  sent  to  the  latter  country,  and  paid  for  the  goods 
by  forged  bills  of  exchange  sent  to  Germany,  was  held  to  be  a  fugitive 
from  justice  within  the  treaty  and  the  act  of  1870.  (Reg.  v.  Nillins, 
53  L.  J.  M.  C.  157 ;  see,  also,  Reg.  v.  Jacobi,  46  L.  T.  595,  n.) 

IV.  CITIZENS, 

1.  Of  the  Country  of  Refuge. 

§  594. 

Many  of  the  extradition  treaties  of  the  United  States  provide  that 

neither  contracting  party  shall  be  required  to  deliver 

0«aeral  principles.  •.  •>•  xr  i.  *'-^j* 

'  '  up  its  own  citizens.  No  such  provision  is  found  m 
the  treaties  with  France,  Great  Britain,  Italy,  and  Switzerland, 
or  perhaps  with  certain  other  states;  but,  in  spite  of  this  fact, 
Italy  has  refused  to  deliver  up  her  subjects,  and  it  was  once  inti- 
mated that  France  would  not  surrender  one  of  her  own  citizens. 
To  the  insertion  in  its  treaties  of  the  clause  exempting  citizens  from 
extradition,  the  United  States  at  one  time  peremptorily  objected,  and 
it  yielded  the  point  only  when  convinced  that  treaties  could  not  be 
concluded  with  certain  states  on  any  other  basis.  The  only  logical 
ground  on  which,  among  civilized  nations,  a  state  can  justify  its 
refusal  to  deliver  up  its  citizens  to  justice  is,  that  it  is  itself  capable 
of  punishing  them.  By  the  laws  of  various  states,  provision  is 
made  for  the  punishment  of  their  citizens  for  crimes  committed 
abroad ;  and  in  this  way  justice  may  to  some  extent  be  done,  though 
very  imperfectly.  In  countries,  however,  such  as  England  and  the 
United  States,  in  which  the  local  theory  of  the  punishment  of  crime 
generally  prevails,  the  citizen  who  has  committed  a  crime  abroad,  un- 
less he  is  delivered  up  to  justice,  must  usually  go  unpunished.  The 
only  mode  in  which  the  ends  of  justice  can  be  completely  satisfied  is 
by  the  extradition  of  fugitives,  without  regard  to  their  nationality, 
for  trial  at  the  place  where  their  crime  was  committed. 

See  Moore  on  Extradition,  I.  152  et  seq. ;    Wharton's  State  Trials,  392 ; 

Dana's  Wheaton,  §  120,  note;  Lawrence's  Wbeaton  (18C3),  236,  note. 
A  government  may  decline  to  subject   its  citizens   to  modes  of  trial 

unlcnown  to  its  laws  and  abhorrent  to  its  government  and  people. 

(Mr.  Fish,   Sec.  of  State,  to  Mr.  Jewell,   May  9,   1874,   MS.   Inst. 

Russia,  XV.  426.) 
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As  to  the  refusal  of  Denmark  to  surrender  one  Anderson,  a  Danish 
subject,  see  Mr.  Gresham,  Sec.  of  State,  to  Mr.  Carr,  May  8,  1893, 
MS.  Inst.  Denmark,  XV.  543 ;  Mr.  Gresham,  Sec.  of  State,  to  governor 
of  Wyoming,  May  8,  1893,  191  MS.  Dom.  Let.  594. 

"Although  signed,  the  treaty  of  extradition  with  Venezuela  Is.  not  yet  in 
force,  owing  to  the  insistence  of  the  Government  that,  when  surren- 
dered, its  citizens  shall  in  no  case  be  liable  to  capital  punishment." 
(President  Cleveland,  annual  message,  Dec.  3,  1894,  For.  Rel.  1894, 

XV.) 

An  American  citizen  charged  with  crime  in  a  foreign  country  can 
not  complain  if  required  to  submit  to  such  modes  of  trial  and  punish- 
ment as  the  laws  of  such  country  may  prescribe  for  its  own  people, 
unless  a  different  mode  be  stipulated  for  by  treaty. 

Neely  v.  Ilenkel  (1901),  180  U.  S.  109. 

The  practice  in  extradition  does  not  require  the  demanding  gov- 
ernment to  allege  or  prove  that  the  fugitive  is  not  a  citizen  of  the 
government  on  which  the  demand  is  made.  Citizenship  of  the  coun- 
try of  refuge,  if  citizens  are  excluded  from  the  operation  of  the 
treaty,  is  a  matter  of  defence  to  be  alleged  and  proved  by  the  fugitive. 
To  require  the  demanding  government  to  prove  that  the  fugitive  is 
not  a  citizen  of  the  country  on  which  the  demand  is  made  would  be  to 
exact  proof  of  a  negative  fact,  which  would  often  be  impossible. 
Moreover,  as  the  fact  of  citizenship  is  usually  peculiarly  within  the 
knowledge  of  the  person  claiming  it,  the  imposition  upon  him  of  the 
burden  of  proof  seems  to  be  merely  the  application  of  a  rule  of  evi- 
dence well  understood  and  constantly  acted  on  in  judicial  proceedings. 

Mr.  Gresham,  Sec.  of  State,  to  Atty.  Gen.,  May  22,  1893,  192  MS.  Dom. 
Let  82. 

"  The  President  is  unwilling  to  enter  into  any  treaty  of  extradition 
excluding  citizens  of  either  country  from  its  operation.  No  good 
reason  is  perceived  why  citizens  of  the  United  States  who  commit 
crimes  in  Venezuela,  or  Venezuelan  citizens  who  commit  crimes  in 
the  United  States,  should  not,  if  they  take  refuge  in  their  own  coun- 
try, be  delivered  up  by  its  authorities  to  the  country  whose  laws  tliey 
have  violated.  A  refusal  to  surrender  them  w^ould  result,  in  the  case 
of  Americans  committing  crime  in  Venezuela,  in  an  utter  failure  of 
justice;  and,  although  Venezuela  may  undertake  to  punish  her  sub- 
jects who,  after  committing  crime  here,  return  within  her  jurisdiction, 
yet  the  means  of  ascertaining  the  truth  and  doing  justice  must,  under 
such  circumstances,  alwavs  be  difficult  and  often  unattainable." 

Mr.  Gresham,  Sec.  of  State,  to  Mr.  Bartleman,  No.  110,  June  11,  1894, 
MS.  Inst.  Venezuela,  IV.  304. 

This  Instruction  related  to  an  extradition  treaty  Ijetween  the  two  coun- 
tries signed  at  Caracas,  June  6,  1894,  in  which  a  stipulation  was 
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inserted  to  the  effect  that  neither  government  should  be  bound  to 
surrender  its  own  citizens. 
For  a  statement  that  the  President  was  unwilling  to  conclude  an  extradi- 
tion treaty  with  the  Argentine  Republic  unless  it  authorized  the 
surrender  of  citizens,  see  Mr.  Uhl,  Act  Sec.  of  State,  to  Mr.  Bu- 
chanan, mln.  to  Argentine  Repub.,  No.  32,  Sept.  1,  1894,  MS.  Inst. 
Argentine  Repub.  XVII.  94. 

"  The  United  States  is  ever  ready  to  annul  or  to  narrow  the  ex- 
emptions contained  in  its  extradition  treaties  based  on  the  citizen- 
ship of  the  fugitive." 

Mr.  Olney,  Sei*.  of  State,  to  Mr.  Ransom,  mln.  to  Mexico,  Dec,  13.  1895, 
For.  Rel.  1895,  II.  1008,  1009. 

By  Art.  III.  of  the  treaty  concluded  between  the  United  States 
and  the  Argentine  Republic,  September  26,  1896,  it  was  stipulated 
that  in  no  case  should  the  nationality  of  the  accused  be  an  impedi- 
ment to  his  extradition.  The  Senate  of  the  United  States,  January 
28,  1898,  added  the  following — "  but  neither  government  shall  be 
bound  to  deliver  its  own  citizens  for  extradition  under  this  conven- 
tion; but  either  shall  have  the  power  to  deliver  them  up,  if,  in  its 
discretion,  it  be  deemed  proper  to  do  so." 

This  amendment  is  embodied  in  the  treaty  as  ratified  by  the  two 
governments  and  proclaimed. 

Mr.  Day.  Sec.  of  State,  to  Mr.  Viso,  May  2G,  1898,  MS.  Notes  to  Argentine 
Leg.  VII.  29.  ^ 

"  Declaration  of  intention  to  become  a  citizen  of  the  United  States 
does  not  confer  citizenship.  It  is  provided  by  the  treaty  of  natu- 
ralization between  the  United  States  and  Mexico  that '  the  declaration 
of  intention  to  become  a  citizen  of  the  one  or  the  other  country  has 
not  for  either  the  effect  of  naturalization.'  Under  the  circumstances 
I  have  felt  constrained  to  issue  a  warrant  of  surrender." 

Mr.  Olney,  Sec.  of  State,  to  Mr.  Townsend,  Nov.  13,  1896,  213  MS.  Dom. 
Let.  080 ;  case  of  Antonio  Vizcnrra. 

Article  IV.  of  the  extradition  treaty  between  Spain  and  Mexico, 
in  force  in  1895,  provided: 

"  For  the  purposes  of  this  article,  the  foreigners  who  may  be 
naturalized  in  Mexico  or  in  Spain  will  not  Ik?  considered  as  Mexi- 
cans or  Spaniards  if  the  offense  was  committed  before  the  date  of 
their  naturalization." 

According  to  the  view  of  the  Mexican  Government,  the  rule  thus 
prescril)ed  is  not  "  a  principle  of  national  right  for  general  applica- 
tion, but  a  special  stipulation  of  said  treaty,  inapplicable  therefore 
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to  other  nations,  which  can  not  invoke  its  provisions,  even  in  case 
they  seek  to  allege  for  themselves  most-favored-nation  treatment." 

Mr.  Mariscal,  Max.  mln.  of  foreign  affairs,  to  Mr.  Butler,  charge  d'affaires 
ad  int,  July  29,  1895,  For.  Re!.  1895,  II.  1004,  1006.  citing  Gushing, 
At  Gen.,  1853,  6  Op.  148. 

In  the  case  of  Salvatore  Paladini,  whase  surrender  by  the  Italian 

Government  to  the  United  States  was  resisted  on  the 

^*    ground  that,  being  an  Italian  subject,  he  could  not 

be  extradited,  the  Department  of  State  declared  that  it  possessed  in 

the  matter  no  guide  but  "  the  language  of  the  treaties,  which  contain 

no  such  limitation  as  that  suggested." 

Mr.  Bayard,  8eo.  of  State,  to  Mr.  Dougiierty,  ciiarg^  at  Rome,  September 
10,  1888,  For.  Rel.  1888,  II.  1047. 

"  I  have  had  the  honor  to  receive  your  note  of  the  20th  of  April 
last,  in  relation  to  the  cases  of  the  two  Italian  subjects,  Bevivino  and 
Villella,  who,  having  committed  murders  in  the  United  States  of 
a  most  aggravated  and  atrocious  character,  have  sought  asylum  in 
their  own  country,  which  has  refused  to  comply  with  the  demand  of 
this  Government,  based  upon  treaty,  for  their  extradition.  The 
immediate  occasion  of  your  note  was  the  reply  made  by  me  to  your 
request  for  the  execution  in  this  country  of  letters  rogatory  issued 
by  a  court  in  Italy,  before  which  the  two  fugitives  have  been  ar- 
raigned for  trial,  under  Italian  law,  for  the  crimes  committed  in  the 
United  States.  In  that  reply  I  stated  that,  with  a  view  to  preventing, 
if  possible,  the  total  defeat  of  the  ends  of  justice  in  the  cases  in  ques- 
tion, I  would  forward  the  letter  to  the  governors  of  the  States  of 
Pennsylvania  and  New  York  for  such  action  as  they  might  find  it 
proper  to  take,  the  letters  l>eing  respectively  athlressed  to  the  authori- 
ties in  those  States.  At  the  same  time  I  took  occasion  to  reserve 
what  I  regarded  as  the  clear  right  of  the  Government  of  the  United 
States,  under  the  treaty  with  Italy,  to  require  the  delivery  of  the 
fugitives  for  trial  in  this  country. 

"  In  answer  to  this  you  remind  me  that  this  question  has  been  dis- 
cussed at  length  and  entirely  settled  by  the  royal  ministry  of  foreign 
affairs  and  the  United  States  legation  at  Rome;  that  Mr.  Stallo, 
lat/clv  the  minister  of  the  United  States  to  Italv,  must  have  informed 
this  Department  that,  according  to  Italian  law,  no  citizen  can  l)e 
removed  from  the  jurisdiction  of  his  natural  judges,  the  judges  of 
his  own  country;  and  that,  although  an  exception  is  made  to  this 
principle  when  a  citizen  who  has  committed  a  crime  in  a  foreign 
country  is  there  arrested,  it  nevertheless  resumes  its  force  when  he 
returns  to  his  own  country.  You  also  state  that  the  new  Italian  penal 
code  expressly  forbids  the  extradition  of  Italian  subjects,  and  declare 
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that  this  principle  now  forms  a  part  of  public  law,  which  the  United 
States  has  recognized  in  many  of  its  treaties.    .     .     . 

"  You  are  correct  in  your  supposition  that  Mr.  Stallo  informed  the 
Department  of  the  provisions  of  Italian  law  on  the  subject,  but  the 
Department  is  surprised  to  learn  that  the  Government  of  Italy  enter- 
tains the  impression  that  the  question  was  settled  by  the  royal  min- 
istry of  foreign  affairs  and  the  United  States  legation  at  Rome.  In 
various  interviews  with  the  royal  ministry  of  foreign  affairs  reported 
by  him  to  the  Department,  as  well  as  in  formal  communications 
addressed  to  that  ministry,  Mr.  Stallo  protested  against  the  position 
of  the  Italian  Government;  and  the  Department  is  not  informed  of 
anything  said  or  written  by  him  that  savored  of  acquiescence.     .     .     . 

"  In  order  to  understand  the  present  controversy,  it  is  necessary  to 
revert  to  its  origin.  It  did  not  arise  in  the  cases  of  Villella  and 
Bevivino,  but  in  that  of  Salvatore  Paladini,  whose  extradition  Mr. 
Stallo,  on  May  17,  1888,  demanded  of  the  Italian  Government  on  a 
charge  of  passing  counterfeit  money  of  the  United  States,  for  which 
Paladini  was  under  indictment  in  the  district  court  of  the  United  States 
for  the  district  of  New  Jersey.  .  .  .  On  October  25  Mr.  Crispi,  more 
than  5  months  after  the  original  demand,  announced  that,  according 
to  the  Italian  procedure,  the  minister  of  grace  and  justice  had  sub- 
mitted the  demand  to  the  successive  examination  of  the  criminal  sec- 
tion of  the  court  of  appeals  of  Messina,  of  the  council  of  state,  and  of 
the  council  of  ministers,  and  that  they  were  unanimously  of  opinion 
that  Paladini  should  not  be  extradited,  for  the  reason  that  he  was  an 
Italian  subject.  This  opinion,  he  said,  was  based  upon  certain  princi- 
ples, which  he  stated.  It  is  unnecessary  to  recount  them,  since  they 
are  the  same,  in  almost  the  same  language,  as  those  set  forth  in  your 
note. 

"  In  January,  1889,  the  Department  received  from  Governor 
Beaver,  of  Pennsylvania,  information  that  two  Italians,  named  Vin- 
cenzo  Villella  and  Giuseppe  Bevivino,  charged  with  the  commission 
of  atrocious  murders  in  Luzerne  County,  Pa.,  had  taken  refuge  in 
Italy.  The  Department  at  once  telegraphed  information  of  the  facts 
to  the  legation  at  Rome.  Mr.  Stallo  saw  the  minister  of  foreign 
affairs,  and,  laying  the  facts  before  him,  was  assured  that  measures 
would  at  once  be  taken  for  the  arrest  of  the  accused  and  for  their 
eventual  trial  in  Italy  as  soon  as  he  could  give  their  names,  which  he 
was  at  that  time  unable  to  do,  owing  to  a  confusion  in  the  telegrams. 

"  On  January  30,  1889,  Governor  Beaver  made  a  formal  request 
that  the  extradition  of  the  fugitives  be  demanded.  He  had  been 
informed  of  the  attitude  of  the  Italian  Government  in  the  case  of 
Paladini,  but  because  of  the  importance  of  inflicting  punishment 
upon  the  criminals  in  Pennsylvania,  and  influenced  by  an  opinion 
which,  he  had  been  informed,  had  been  expressed  by  the  Itiilian 
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consul  at  Philadelphia  to  the  effect  that  the  fugitives  would  be  given 
up,  he  asked  the  Department  to  endeavor  to  obtain  their  surrender. 
A  President's  warrant  was  accordingly  issued  to  John  R.  Saville  and 
Frank  P.  Dimaio,  the  persons  designated  by  Governor  Beaver  to 
receive  the  fugitives,  and  Mr.  Stallo  was  so  informed.  These  agents, 
Mr.  Stallo  was  also  informed,  would  take  with  them  authentic  proof 
of  the  guilt  of  the  fugitives,  and  upon  arriving  in  Italy  would  pro- 
ceed at  once  to  Rome  to  consult  with  him.  Meanwhile  he  was  to  as- 
certain whether  the  extradition  of  the  fugitives  could  be  obtained,  and 
to  apply  to  the  Italian  Government  for  that  purpose. 

"  On  February  20  Mr.  Stallo  acknowledged  the  receipt  of  the 
papers,  which  he  transmitted  to  the  foreign  office,  with  an  applica- 
tion for  the  fugitives'  surrender,  coupled  with  an  expression  of  the 
earnest  desire  of  the  United  States  that  the  determination  in  the 
Paladini  case  should  be  reconsidered.  Mr.  Stallo  also  called  atten- 
tion to  the  fact  that  the  principal  witness  against  the  two  fugitives 
was  their  accomplice,  Michele  Rizzolo,  who  was  under  arrest  at 
Wilkes-Barre,  in  Pennsylvania,  and  had  made  a  full  confession,  and 
that  it  was  impracticable  to  bring  this  witness,  either  before  or  after 
his  trial,  to  Italy  in  order  to  testify  before  an  Italian  court. 

"  On  the  7th  of  March  Mr.  Stallo  enclosed  to  the  Department  a 
note  from  Mr.  Crispi,  bearing  date  of  the  preceding  day,  in  which  the 
surrender  of  the  fugitives  was  refused.  The  reasons  given  were  the 
same  as  those  stated  in  the  cape  of  Paladini. 

"  It  was  in  view  of  the  total  divergence  of  opinion  between  this 
Government  and  that  of  His  Majesty,  developed  in  the  preceding  cor- 
respondence, that  I  deemed  it  necessary  to  make  the  reservation  'con- 
tained in  my  note  of  the  21st  of  March  last.  I  shall  now  endeavor 
to  show  that  that  reservation  was  not  only  justified,  but  also  required, 
bv  the  circumstances. 

"  I  do  not  understand  the  Italian  Government  to  deny  that  the  pro- 
visions of  the  treaty  of  1868,  if  not  obstructed  by  any  municipal 
statute  or  qualified  by  any  principle  of  international  law,  would 
oblige  the  contracting  parties  to  deliver  up  their  citizens.  Indeed,  I 
assume  this  to  be  admitted.  The  treaty  says  that  the  two  govern- 
ments mutually  agree  to  deliver  up  '  persons  who,  having  l)een  con- 
victed of  or  charged  with  the  crimes  specified  in  the  following  arti- 
cle committed  within  the  jurisdiction  of  one  of  the  contracting 
parties,  shall  seek  an  asylum  or  be  found  within  the  territories  of  the 
other.'  As  the  term  '  persons '  comprehends  citizens,  and  as  the 
treaty  contains  no  qualification  of  that  term,  it  is  unnecessary  to 
argue  that  the  treaty  standing  alone  would  require  the  extradition 
by  the  contracting  parties  of  their  citizens  or  subjects. 

"  I  shall  also  assume  it  to  be  admitted  by  the  Italian  Government 
that  the  parties  to  a  treaty  are  not  permitted  to  abridge  their  duty 
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under  it  by  a  municipal  statute.  It  is  true  that  the  authorities  of  a 
country  may,  by  reason  of  such  a  statute,  find  themselves  deprived  of 
the  power  to  execute  a  treaty.  But  if,  in  obeying  the  statute,  they 
violate  or  refuse  to  fulfill  the  treaty,  the  other  party  may  justly  com- 
plain that  its  rights  are  disregarded  and  may  treat  the  convention  as 
at  an  end.  Hence,  in  appealing  to  its  statutes  to  justify  its  action 
in  the  present  case,  I  understand  the  position  of  the  Italian  Govern- 
ment to  be  that  those  statutes  are  merely  declaratory  of  the  law  by 
which  nations  are  bound  to  be  governed  in  their  dealings  one  with 
another. 

"  We  are  brought,  therefore,  to  the  consideration  of  the  question 
whether  the  refusal  of  the  Italian  Government  to  deliver  up  Paladini, 
Villella,  and  Bevivino,  under  the  treaty  of  1868,  is  justified  by  the 
principles  of  international  law.  The  answer  to  be  given  to  this 
question  must  be  decisive  of  the  matter. 

"  It  is  stated — and  the  statement  has  the  sanction  of  the  eminent 
Italian  publicist  Fiore — that  the  refusal  to  surrender  citizens  had  its 
origin  in  the  practice  of  extradition  by  France  and  the  Ijow  Coun- 
trieB  in  the  eighteenth  century.  Formerly  such  an  exception  was  not 
recognized.  Even  the  Romans,  who  were  not  wanting  in  a  disposi- 
tion to  assert  their  imperial  prerogatives,  did  not  refuse  to  deliver 
up  their  citizens,  their  feciales  being  invested,  in  respect  to  states  in 
alliance  with  Rome,  with  authority  to  investigate  complaints  against 
Roman  citizens  and  to  surrender  them  to  justice  if  the  complaints 
were  found  to  be  well  grounded.  The  exception  of  their  citizens  by 
France  and  the  Low  Countries  originated  in  the  following  manner : 

"  The  two  countries  practiced  extradition,  not  under  a  convention, 
but  under  independent  declarations  of  a  general  character.  By  the 
Brabantine  Bull,  issued  by  the  German  Emperor  in  the  fourteenth 
century,  subjects  of  the  Duke  of  Brabant  enjoyed  the  privilege  of  not 
being  withdrawn  from  his  jurisdiction.  A  similar  privilege  was 
gradually  extended  by  law  and  usage  to  other  subjects  of  the  House 
of  Austria,  while  the  Low  Countries  were  still  under  its  dominion. 
In  consequence  of  the  establishment  of  this  rule,  the  Low  Countries 
refused  to  deliver  up  their  subjects,  and  France,  as  an  act  of  retalia- 
tion, refused  to  surrender  Frenchmen.  Thus,  not  in  recognition  of 
any  principle,  but  merely  with  a  view  to  observe  a  strict  reciprocity, 
was  the  precedent  first  established. 

"  That  the  example  thus  set  has  generally  been  followed  by  Euro- 
pean states  is  not  to  be  questioned ;  for,  with  the  single  exception  of 
England,  it  is  believed  that  they  have  adopted  the  rule  of  refusing 
to  deliver  up  their  citizens.  But,  in  order  to  determine  the  force  and 
effect  of  this  rule  from  the  point  of  view  of  international  law,  it  is 
necessary  to  inquire  how  it  has  been  secured  and  enforced.  Where 
no  treaty  exists,  the  subject  is  simple.     It  is  generally  agreed  that,  in 
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the  absence  of  a  convention,  extradition  is  a  matter  of  comity,  and 
not  of  positive  obligation.  In  such  case,  each  nation  is  free  to  regu- 
late its  conduct  according  to  its  own  discretion.  If  it  declines  to 
surrender  its  citizens,  its  action,  though  detrimental  to  the  interests 
of  justice,  does  not  afford  ground  for  complaint  or  pressure,  since 
it  is  acting  within  its  right.  But,  where  the  subject  is  regulated  by 
treaty,  the  case  is  different.  What  before  was  a  matter  of  comity  and 
discretion,  becomes  a  matter  of  duty,  and  t.hft  jpeasiirft  of  that  duty  is 
the  treaty.  It  is  not  strange,  therefore,  that,  in  order  to  avoid  the 
obligation  to  extradite  their  citizen,  the  states  of  Europe  have  indus- 
triously inserted  in  their  treaties  an  express  stipulation  to  exempt 
themselves  from  that  obligation.  With  respect  to  those  who  are  to 
be  surrendered,  they  usually  employ,  as  is  done  in  the  treaty  between 
the  United  States  and  Italy,  the  general  term  '  persons.'  Having 
used  this  term,  they  then  proceed  to  insert  a  clause  to  except  their 
citizens  from  the  general  obligation ;  and  it  is  by  means  of  this  clause, 
and  not  by  reason  of  an  implication  created  by  international  law, 
that  the  duty  of  surrender  is  avoided. 

"  More  cogent  proof  of  this  fact  could  not  be  found  than  is  afforded 
by  the  extradition  treaties  of  the  United  States  with  European 
nations,  to  which  you  refer  for  the  purpose  of  showing  that  this 
Government  has  recognized  the  exeiription  of  citizens  by  international 
law.  Among  those  treaties  is  that  with  Prussia  and  other  German 
states,  concluded  June  IC,  1852,  which  is  the  first  in  which  the  United 
States  admitted  an  exception  of  citizens.  It  is  a  part  of  the  public 
history  of  extradition  that  for  years  the  Government  of  the  United 
States  refused  to  negotiate  treaties  for  the  surrender  of  fugitives 
from  justice  with  several  of  the  states  of  Europe,-because,  owing  to 
the  limitations  of  their  domestic  laws,  they  insisted  upon  the  inser- 
tion of  a  clause  to  exempt  their  citizens.  It  was  for  this  reason  alone 
that  this  Government,  in  order  to  avoid  the  misfortune  of  a  total  lack 
of  extradition,  finally  admitted  the  exception.  Accordingly,  we  find 
in  the  preamble  to  the  treaty  with  Prussia  and  other  German  states 
the  following  recital : 

"  Whereas  It  is  found  expedient  for  the  better  administration  of  justice  and 
tlie  prevention  of  crime  within  the  territories  and  Jurisdiction  of  the  parties 
respectively  that  persons  committing  certain  heinous  crimes,  l)einf?  fugitives 
from  justice,  stiould,  under  certain  circumstances,  lie  reciprocally  delivered  up. 
and  also  to  enumerate  such  crimes  explicitly ;  and  whereas  the  laws  and  consti- 
tution of  Prussia,  and  of  the  other  German  states,  parties  to  this  convention, 
forbid  them  to  surrender  their  own  citizens  to  a  foreign  jurisdiction,  the  Govern- 
ment of  the  TTnlted  States,  with  a  view  of  making  the  convention  strictly  rwipro- 
cal.  shall  be  held  equally  free  from  any  obligation  to  surrender  citizens  of  the 
Unitetl  States:  Therefore,  etc. 

"  This  recital,  it  is  to  be  observed,  was  not  a  declaration  by  the 
United  States  alone,  but  by  both  parties,  of  the  reason  for  the  exclu- 


§  594.]  CITIZENS.  295 

sion  of  citizens.  The  same  declaration  is  found  in  the  treaty  with 
Bavaria  of  1853,  with  Austria-Hungary  of  1856,  with  Baden  of  1857, 
and  with  various  German  states  by  virtue  of  their  accession  to  the 
treaty  with  Prussia,  which  was,  in  1868,  finally  extended  to  the  whole 
of  the  north  German  Confederation. 

"  In  the  record  of  the  negotiation  of  the  treaty  with  Italy  no  refer- 
ence is  found  to  the  subject  of  citizens.  WTiat  may  have  been  said 
in  the  oral  discussions  can  not  now  be  discovered.  It  is,  however,  a 
matter  of  record  in  this  Department  that  in  the  same  year,  1868,  Mr. 
Seward,  who,  as  Secretary  of  State,  signed  the  treaty  on  the  part 
of  the  United  States,  refused  to  conclude  a  convention  with  Belgium 
because  she  insisted  upon  the  exception  of  her  citizens.  In  this  rela- 
tion I  may  advert  to  another  fact  which  possesses  great  significance. 
The  treaty  of  extradition  concluded  between  the  United  States  and 
Italy  in  1868  was  one  of  two  treaties  concluded  between  those  coun- 
tries in  that  year,  the  other  relating  to  the  rights  and  privileges  of 
consuls.  These  treaties  were  designed  to  take  the  place  of  the  treaties 
formerly  made  between  the  United  States  and  the  independent  states 
of  Sardinia  and  the  Two  Sicilies.  In  the  treaty  with  the  latter  Gov- 
ernment of  1855,  there  was  stipulations  relating  to  extradition,  and 
among  them  was  the  following  provision : 

"The  citlzeiifl  and  subjects  of  each  of  the  high  contracthig  partiefi  shaH 
remain  exempt  from  the  Htipulations  of  the  preceding  articles,  as  far  as  they 
rehite  to  the  surrender  of  fugitive  criminals.     (Article  XXIV.) 

"  In  view  of  the  existence  of  this  clause  in  the  treaty  with  the  Two 
Sicilies,  it  can  scarcely  he  supposed  that  the  parties  to  the  substitu- 
tionary arrangement  of  1868  negotiated  that  instrument  in  oblivion 
of  the  question  as  to  citizens.  And  when  we  consider  the  omission  of 
the  clause,  especially  in  conjunction  with  Mr.  Seward's  refusal  to 
negotiate  with  Belgium,  the  inference  seems  to  be  morally  irresistible 
that  the  obligation  to  deliver  up  their  citizens,  under  the  treaty  of 
1868,  was  fully  understood  by  the  contracting  parties  at  the  time  of 
its  conclusion. 

"  From  what  has  l)een  stated  I  am  forced  to  conclude,  not  only  that 
international  law  dot»s  not  except  citizens  ;from  surrender,  but  also 
that  it  has  been  well  understood,  especially  in  dealing  with  the  United 
States,  that  the  temi  ''pu'sons  "  includes  citizens  and  requires*  their 
extradition,  unless  they  are  expressly  exempted.  * 

"  Nor  am  I  able  tf>  find  sufficient  grolind'for  the  refusal  to  surren- 
der citizens  in  the  general  principles  on  which  extradition  is  con- 
ducted. It  does  not  satisfy  the  ends  of  justice  to  say  that,  although 
a  nation  does  not  extradite  its  citizens,  it  undertakes  to  try  and  punish 
them.  This  argument  may  be  admitted  to  have  great  force  where,  by 
reason  of  the  absence  of  any  conventional  assurance  of  reciprocity,  a 
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nation  declines  a  demand  addressed  to  its  discretion.  But  the  chief 
object  of  extradition  is  to  secure  the  punishment  of  crime  at  the  place 
where  it  was  committed,  in  accordance  with  the  law  which  was  then 
and  there  of  paramount  obligation.  It  is  for  this  purpose  that  extra- 
dition treaties  are  made,  and,  except  in  so  far  as  their  stipulations 
may  prevent  the  realization  of  that  design,  they  are  to  be  executed  so 
as  to  give  it  full  effect.  It  is  at  the  place  where  the  offense  was  com- 
mitted that  it  can  most  efficiently  and  most  certainly  be  prosecuted. 
It  is  there  that  the  greatest  interest  is  felt  in  its  punishment  and  the 
moral  effect  of  retribution  most  needed.  There,  also,  the  accused  has 
the  best  opportunity  for  defense,  in  being  confronted  with  the  wit- 
nesses against  him;  in  enjoying  the  privilege  of  cross-examining 
them;  and  in  exercising  the  right  to  call  his  own  witnesses  to  give 
(heir  testimony  in  the  presence  of  his  judges.  These  and  other 
weighty  Considerations,  which  it  is  not  necessary  to  state,  have  led 
what  I  am  inclined  to  regard  as  the  great  preponderance  of  authori- 
ties on  international  law  at  the  present  day  to  condemn  the  exception 
of  citizens  from  the  operation  of  treaties  of  extradition.  In  France  I 
need  onlv  to  refer  to  such  well-known  writers  on  extradition  as  Billot 
and  Bernard.  In  Italy  I  may  refer  again  to  the  eminent  publicist 
Fiore,  who  says  that,  in  spite  of  all  that  has  l)een  sard  on  the  subject, 
his  opinion  is  that,  while  in  former  times  the  absolute  prohibition 
against  the  surrender  of  citizens  had  some  reason  for  its  existence,  it  is 
insisted  upon  to-day  rather  as  one  of  numerous  conventional  aphor- 
isms, accepted  without  searching  discussion  for  fear  of  showing  too 
little  regard  for  national  dignity  (Traite  de  droit  penal  int.,  section 
o62).  I  will  not  extend  the  length  of  this  note  by  citing  other  books, 
but,  as  showing  the  general  view  of  eminent  publicists,  will  refer  to 
two  resolutions  of  the  Institute  of  International  Law,  adopted  at  the 
session  at  Oxford  in  1881-'82.    Those  resolutions  are  as  follows: 

"  VI.  Between  countries  whose  criminal  legislation  rests  on  like  bases,  and 
which  should  have  mutual  confidence  in  their  judicial  institutions,  the  extradi- 
tion of  citizens  would  be  a  means  to  assure  the  good  administration  of  iwnal 
justice,  since  it  ought  to  l>e  regarded  as  desirable  that  the  jurisdiction  of  the 
forum  delicti  comminHi  should,  so  far  as  possible,  be  called  ui)on  to  judge. 

"  VII.  Admitting  it  to  be  the  practice  to  withdraw  citizens  from  extradition, 
account  ought  not  to  be  taken  of  a  nationality  actiuired  only  after  the  i>eri)etra- 
tion  of  the  act  for  which  extradition  is  demanded.  (Annuaire,  v,  1881-'S2,  pp. 
127,  128.) 

"At  the  session  at  which  these  resolutions  were  adopted  seventeen 
members  and  eight  associates  of  the  institute  were  present,  including 
some  of  the  most  eminent  publicists  in  Europe,  and  representing 
Italy,  Germany,  Austria,  Belgium,  Spain,  France,  Great  Britain, 
Greece,  Russia,  and  Sweden. 

"  In  view  of  what  has  been  shown,  I  am  unable  to  discover  aiiv 
ground  of  reconciliation  of  the  totalW  opposite  views  entertained  by 
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the  United  States  and  Italy  in  regard  to  the  force  and  effect  of  the 
treaty  of  1868,  unless  the  Government  of  Italy  will  reconsider  its 
position.  The  i^resent  situation,  therefore,  seems  to  me  to  require 
either  the  denunciation  of  that  treaty  or  the  conclusion  of  new  stipu- 
lations upon  which  the  contracting  parties  will  find  themselves  in 
agreement.  If,  as  a  part  of  those  stipulations,  citizens  should  be 
excepted,  it  would  be  essential  to  reach  an  understanding  as  to  the 
effect  of  naturalization.  These  matters  it  is  not  my  purpose  to  dis- 
cuss on  the  present  occasion,  but  I  deem  it  my  duty  to  suggest  them 
for  consideration." 

Mr.  Blaine,  Sec.  of  State,  to  Bnron  Fava,  Ital.  mln.,  June  2.3,  1890,  For. 
Rel.  1890,  559. 

Bevlvino  and  Villella  were  convicted  In  the  Italian  courts,  and  sentenced, 
the  former  to  twenty  years'  imprisonment,  and  the  latter  to  flfteen 
years.  (Mr.  Gresham.  Sec.  of  State,  to  the  governor  of  Penna.. 
Jan.  31,  1894,  195  MS.  Dom.  Let.  329.) 

In  April,  1894,  the  Italian  (lovernment.  re8i)ondlng  to  an  Inquiry  whether 
it  would  deliver  up  two  Italians,  replied  that  It  **  could  never  consent 
to  the  delivery  In  extradition  ...  of  Its  subjects."  The  United 
States  responded :  "  While  this  Government  will  not  at  this  time 
insist  upon  its  rights  under  the  treaty  ...  It,  nevertheless,  does 
not  waive  such  rights  nor  ac^iuiewe  in  the  view  taken  by  the  Govern- 
ment of  Italy."     (For.  Rel.  1894,  369-371.) 

Baron  Fava,  In  a  note  of  Jan.  22,  1894,  referring  to  Mr.  Blalne*s.note  of 
Nov.  18,  1890,  enclosed  a  draft  of  a  supplementary  extradition  treaty, 
declaring  that  neither  party  should  be  obliged  to  surrender  its  own 
citizens  or  subjects.  Mr.  Gresham,  Secretary  of  State,  replied,  June 
13,  1894:  **The  President  is  unwilling  to  enter  into  any  treaty  of 
extradition  which  will  exclude  citizens  or  subjects  of  either  country 
from  Its  oi>eration. 

"No  good  reason  is  perceived  why  citizens  of  the  United  States  who 
commit  crimes  In  Italy,  or  Italian  subjects  who  commit  crimes  in  the 
United  States,  should  not,  if  they  take  refuge  In  their  own  country, 
be  delivered  up  by  its  authorities  to  the  country  whose  laws  they  have 
violated.  A  refusal  to  surrender  them  would  result  in  the  case  of 
Americans  committing  crime  in  Italy  In  an  utter  failure  of  justice; 
and  though  Italy  may  undertake  to  punish  her  subjects  who,  after 
committing  crime  here,  return  within  her  jurisdiction,  yet  the  means 
of  ascertaining  the  truth  and  doing  justice  must  under  such  condi- 
tions always  be  difficult  and  often  unattainable."  (For.  Rel.  1894, 
361,  3(U.) 

"As  It  appears  that  Dl  Bias!  [who  was  charge<l  with  murder  in  Massa- 
chusetts] Is  an  Italian  subject,  the  Department  Is  of  the  opinion  that  It 
would  be  useless  to  Incur  the  expense  of  sending  an  officer  to  Italy 
to  endeavor  to  secure  his  return.  Our  extradition  treaty  with  Italy 
provides  for  the  surrender  of  *  iiersons '  charged  with  crime,  and  no 
express  exemption  is  made  of  citizens.  This  (ioverument  has  taken 
the  view  that  where  no  exception  Is  expressetl  in  the  treaty,  the 
obligation  to  surrender  *  persons'  includes  citizens  or  subjects  of  the 
contracting  parties.  The  Italian  (Jovernment,  however,  declines  to 
accept  this  view,  and  uniformly  refuses  to  surrender  its  subjects. 
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Qsually  aeoompanying  its  refusal  with  an  offer  to  try  and  punish  the 
fugitives  ill  Italy."     (Mr.  Hay,  Sec.  of  State,  to  the  governor  of  Massa- 
chu8ett.s,  Februarj'  11,  1899,  234  MS  Doni.  Let.  5(H.) 
See,  to  the  same  effect,  Mr.  Uhl,  Act  Sec.  of  State,  to  Gov.  of  New  York, 
Feb.  13,  1894,  195  MS.  Dom.  Let  443. 

"  Mr.  Moustier's  second  point  is,  that  France  construes  her  extradi- 
tion treaty  with  the  United  States  as  not  containing  an  obligation  on 
each  of  the  contracting  parties  to  deliver  its  own  subjects  to  the  other. 
You  have  correctly  opposed  to  this  view  the  literal  construction  of 
the  treaty.  Your  argument  in  opposition  to  Mr.  Mousti^^s  construc- 
tion of  the  treaty  is  sound  and  conclusive,  and  is  approved  by  this 
Government.  Your  only  error  is  in  making  an  apparent  concession 
that,  if  the  French  Government  should  adhere  to  Mr.  Moustier's  con- 
struction, then  this  (iovernment  might  consent  to  accept  and  apply 
the  same  construction  by  way  of  reciprocity.  I  think  this  concession^ 
can  not  safely  l)e  made.  The  Executive  of  the  United  States  has  no 
power  to  depart  from,  or  waive,  or  modify  a  treaty.  It  follows, 
therefore,  that  it  would  be  necessary  to  celebrate  a  new  treaty  with 
France  in  order  to  change  or  depart  from  what  this  Government 
holds  to  be  the  true  and  legal  effect  of  the  existing  extradition  treaty." 

Mr.  Seward,  Sec.  of  State,  to  Mr.  Dix,  mln.  to  France.  No.  148,  Feb.  8, 
1868,  MS.  Inst  France,  XVIII.  157. 

In  1890,  the  Government  of  the  United  States  demanded  of  that  of 

Switzerland  the  extradition  of  Eugene  Piguet  on  a 

Treaty  wiUi      charge  of  embezzlement.     Piguet 's  extradition  was 

resisted  on  the  ground  that  he  was  a  citizen  of  Switz- 
erland, and  as  such  was  not  subject  to  surrender.  The  case  was 
finally  carried  before  the  high  federal  tribunal,  which  decided  that 
under  the  treaty  lx»tween  the  two  countries  the  fugitive  should  be 
delivered  up.  The  opinion  of  the  tribunal  on  the  point  of  citizenship 
w^as  as  follows : 

"  1.  The  first  point  raised  against  the  demand  for  extradition  con- 
sists in  saying  that  Piguet  is  a  Swiss  citizen ;  that  the  non-extradition 
of  citizens  is  a  fundamental  principle  of  international  law,  and  that 
in  addition  Art.  XIII.  of  the  treaty  of  extradition  does  not  expressly 
provide  for  the  extradition  of  a  citizen  of  the  required  country. 

"Although  the  non-extradition  of  citizens  is  to-day  the  rule,  con- 
firmed by  the  practice  of  many  states;  although  Switzerland  has 
also  adopted  this  principle  in  the  treaties  which  it  has  concluded  on 
this  subject,  which  it  has  even  expressly  sanctioned  in  many  among 
them — nevertheless  there  exists  no  constitutional  or  legal  provision, 
which  formallv  interdicts  the  extradition  of  citizens.  Therefore, 
inasmuch  as  the  obligation  of  extradition  has  lx»en  regulated  by  a 
treaty,  the  question  of  the  extradition  of  Swiss  citizens  ought  to  be 
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determined  solely  according  to  the  spirit  and  the  letter  of  the  provi- 
sion of  the  international  agreement  on  this  subject. 

"  2.  The  question  of  deciding  whether  Art.  XIII.  of  the  treaty  of 
1850  between  Switzerland  and  the  United  States  implies  the  obliga- 
tion which  is  under  consideration,  must  be  determined  in  the  light 
of  the  interpretation  of  its  text  while  giving  due  weight  to  the  nego- 
tiation which  preceded  the  final  ratification  of  this  international 
covenant. 

"  Now,  by  the  aforesaid  article  the  two  contracting  countries  re- 
ciprocally promise  to  give  up  for  legal  prosecution  '  persons  who, 
being  charged  with  the  crimes  enumerated  in  the  following  article, 
committed  within  the  jurisdiction  of  the  requiring  party,  shall  seek 
asylum  or  shall  be  found  within  the  territories  of  the  other.' 

"  This  promise  is  made  in  general  terms,  and  with  no  distinction 
between  strangers  and  citizens. 

"  In  presence  of  this  text  it  would  be  necessary,  in  order  to  exclude 
the  obligation  of  extraditing  citizens,  to  show  that  it  was  the  inten- 
tion of  the  parties,  notwithstanding  the  silence  of  the  treaty  upon  this 
point,  respectively  to  except  their  citizens.  Now,  a  like  purpose 
could  only  be  taken  for  granted  and  as  resulting  from  the  nature  of 
things  in  case  the  principle  of  the  non-extradition  of  citizens  were 
an  absolutely  universal  rule,  which  is  by  no  means  the  case,  several 
states,  as,  for  example,  England,  Norway,  and  the  United  States, 
admitting  and  practicing  the  contrary  custom. 

"  In  concluding  a  treaty  of  extradition  with  a  country  which,  like 
the  United  States  of  America,  consents  to  deliver  up  its  citizens,  it 
seems  clear  that  if  the  co-contracting  party — in  the  present  case 
Switzerland — ^had  wished  to  introduce  a  different  principle,  it  would 
have  made  it  the  object  of  an  express  provision.  The  absence  of 
every  provision  of  this  kind  therefore  dcfes  not  in  the  least  authorize 
one  to  attribute  to  the  contracting  parties  the  intention  of  excluding 
citizens  from  the  stipulations  of  the  treaty. 

"  3.  The  genesis  of  the  treaty  of  1850,  ratified  in  1855,  likewise 
proves  ttiat  the  contracting  parties  were  in  accord  upon  the  meaning 
to  be  attributed  to  Art.  XIII.  of  the  said  treaty  as  to  the  extent  of 
the  obligation  to  extradite. 

"  The  message  of  the  3rd  of  December,  1850,  to  the  Federal  Cham- 
bers, relating  to  this  law,  fully  proves  that  the  said  parties  did  not 
intend  to  stipulate  that  they  should  not  be  bound  to  deliver  up  their 
respective  citizens. 

"  In  quite  the  contrary  sense  the  Federal  Coimcil  expressly  declares 
in  the  said  message  '  that  it  has  not  considered  it  expedient  to  insist 
upon  this  clause '  which,  moreover,  it  had  vainly  sought  to  introduce 
during  the  negotiations  of  1846  upon  the  same  subject.  The  Federal 
Council  adds  as  a  reason  for  this  surrender  *  that  it  would  be  com- 
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pletely  useless  and  that  there  are  not  sufficient  reasons  for  renouncing 
a  treaty  of  extradition  rather  than  to  consent  to  give  up  citizens 
«ccused  of  grave  crimes.'  (v.  Feuille  federale  de  1885,  vol.  3, 
page  641.) 

"Although  the  aforesaid  treaty  was  not  ratified  until  1855,  the 
cause  of  this  delay  is  not  to  be  sought  in  differences  which  arose 
between  the  parties  with  respect  to  obligations  in  the  matter  of  ex- 
tradition, but  in  the  fact  that  the  negotiations  were  prolonged  over 
other  articles. 

"  When  these  negotiations  were  resumed  in  1852,  it  was  agreed  be- 
tween the  parties  after  deliberation  '  to  leave  as  they  were  the  entire 
portion  of  the  treaty  already  accepted  by  them  and  to  change  nothing 
at  the  date  of  the  conclusion.' 

"  It  is  also  in  this  sense  that  the  treaty  was  submitted  to  the  ratifi- 
cation of  the  Federal  Chambers  (see  message  of  the  Federal  Council 
of  the  30th  of  April,  1855,  feuille  federale  of  1855,  vol.  2,  pages  40  and 
52,  and  Rec.  off.  des  lois,  V.  page  188).  Thus  the  parties  were  both 
of  the  opinion  that  the  part  of  the  treaty  already  ratified  in  1850, 
and  among  others  the  articles  concerning  extradition,  did  not  require 
a  new  ratification,  but  only  the  modification  introduced  into  other 
subjects  of  this  international  agreement. 

"  It  follows  from  all  which  precedes  that  the  said  treaty,  so  far  as 
extradition  is  concerned,  must  be  interpreted  and  applied  in  the  sense 
already  fixed  in  1850,  of  an  obligation  imposed  upon  the  contracting 
parties  to  extradite  even  their  citizens,  in  the  cases  provided  for  in 
Art.  XIV.    .    .    . 

"  6.  Finally,  the  circumstance  that  art.  8  of  the  Geneva  code  of 
criminal  procedure  of  the  25th  of  October,  1884,  stipulates  that '  every 
citizen  of  Geneva  accused  of  crimes  or  offences  committed  without 
the  territory  of  the  Republic  shall  be  prosecuted  and  judged  in  the 
Canton  and  according  to  the  laws  of  Geneva,  if  he  has  not  been  prose- 
cuted and  judged  abroad,'  can  not  be  held  to  modify  in  the  least  the 
provisions  of  the  treaty  of  extradition  with  the  United  States." 

Mr.  Washburne,  min.  to  Switzerland,  to  Mr.  Blaine,  Sec.  of  State,  No.  50, 
March  23,  1891,  28  MS.  Desp.  from  Switzerland. 

See,  also,  Mr.  Washburne*s  despatches,  Nos.  18  and  39,  Dec.  29,  1890,  and 
Feb.  26,  1891,  27  id. 

As  is  indicated  above,  the  treaty  between  the  United  States  and  Switzer- 
land of  1850  provides  for  the  surrender  of  "persons"  charged  with 
crime,  and  contains  no  clause  exempting  the  citizens  of  the  contract- 
ing parties  from  surrender.  That  the  treaty,  as  concluded  and  rati- 
fied, was  understood  to  embrace  the  surrender  of  citizens,  is  shown 
in  Moore  on  Extradition,  I.  172-174. 

Piguet  was  duly  delivered  up,  and  on  a  plea  of  guilty  to  one  of  the  charges 
on  which  he  was  indicted  was  sentenced  to  imprisonment  at  hard 
labor  for  the  term  of  nine  years.  (Dist.  Atty.,  city  and  county  of 
New  York,  to  the  Dept.  of  State,  May  1,  1891,  MS.  Misc.  Let) 
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The  treaty  with  Mexico  of  1861  provided  that  neither  contracting 

party  should  be  bound  to  deliver  up  its  own  citizens. 
Mazioaa  tTMtitt        j^  ^^374  Francisco  Perez,  a  Mexican,  committed  a 

,**  ******  murder  in  Texas  and  escaped  to  Mexico.  Mr.  Fish, 
who  was  then  Secretary  of  State,  instructed  Mr.  Foster,  the  Ameri- 
can minister  at  Mexico,  that,  although,  under  the  treaty  with  Mexico, 
the  surrender  of  Perez  could  not  be  demanded  as  of  right  and  would 
not  be  asked  as  a  favor,  or  even  accepted  with  an  understanding 
that  it  would  be  reciprocated,  the  circumstances  might  be  made  known 
to  the  Mexican  Government  with  a  view  to  ascertain  whether  it  would 
voluntarily  surrender  the  fugitive  if  this  could  be  done.  October 
3,  1874,  Mr.  Foster  reported  that  the  Mexican  Government  declined 
to  surrender  Perez.  Mr.  Fish  replied  that  it  was  not  surprising  that 
the  Mexican  Government  had  so  acted,  especially  as  it  was  within 
its  right  in  so  doing. 

Reix>rt  of  Mr.  Frelingbuysen,  Seo.  of  State,  to  the  President,  February  J 3, 

1884,  S.  Ex.  Doc.  08,  48  Cong.  1  sess. 
In  1879,  Zeferlno  Avalos,  a  Mexican  soldier,  murdered  a  feUow  Mexican 

in  Texas  and  escaped  into  his  own  country,  where  he  was  arrested, 

tried,  and  executed.     (Ibid.) 

In  1884  the  Mexican  Government  demanded  the  extradition  of 
Alexander  Trimble,  a  citizen  of  the  United  States.  Article  VI.  of 
the  treaty  of  1861,  under  which  the  demand  was  made,  provided  that 
neither  of  the  contracting  parties  should  "  be  bound  to  deliver  up 
its  own  citizens."  Mr.  Frelinghuysen,  who  was  then  Secretary  of 
State,  held  that  Trimble  could  not  be  surrendered.  Setting  out  with 
the  premise  that  the  Government  of  the  United  States  is  not  author- 
ized to  deliver  up  a  fugitive  from  justice  in  the  absence  of  a  treaty 
or  law  to  that  effect,  Mr.  Frelinghuysen  argued  that  Article  VI., 
since  it  negatived  any  obligation  to  surrender  the  fugitive,  left  the 
President  without  power  to  do  so.  He  pointed  to  the  fact  that  a 
clause  similar  to  that  in  Article  VI.  of  the  treaty  with  Mexico  was 
to  be  found  in  numerous  other  extradition  treaties  of  the  United 
States,  and  that  it  had  always  been  construed  as  exempting  the  citi- 
zens of  the  contracting  parties  from  surrender. 

Beport  of  Mr.  Frelinghuysen,  Sec.  of  State,  to  the  President,  February  13, 

'  ittW,  S.  Ex.  Doc.  98,  48  Cong.  1  seRS. 
Mr;  Prellnghtiysen^B  view  is  Judicially  upheld  in  Ex  parte  McC-abe,  46 

Fed.  Rep.  3(». 
Qee,  also,  Mr.  Gresham,  Sec.  of  State,  to  Mr.  Romero,  Mex.  mln..  May 

22,  1893,  MS.  Notes  to  Mexico,  IX.  068 ;  Mr.  Gresham,  Sec.  of  State, 

to  Mr.  Brookes,  July  25,  1894,  198  MS.  Dom.  Let.  85;  to  U.  S.  Marshal, 

July  25,  1894,  id.  96. 

In  1893  the  President  declined  to  surrender  Francisco  Benavides, 
who  had  been  committed  for  extradition  to  Mexico,  on  charges  of 
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crime  in  connection  with  the  raid  on  San  Ignacio,  in  December,  1892, 
on  the  ground  that  the  evidence  showed  that  he  was  a  citizen  of  the 
United  States,  the  treaty  providing  that  the  c<Hitracting  parties 
should  not  be  bound  to  deliver  up  their  own  citizens. 

Mr.  Gresham,  See.  of  State,  to  Mr.  Romero,  Mex.  min.,  May  13,  1803,  MS. 
Notes  to  Mex.  IX.  664. 

In  July,  1895,  the  Mexican  Government  declined  to  surrender  to 
the  United  States  Chester  W.  Rowe,  a  fugitive  from  justice,  on  the 
ground  that  he  had,  by  the  purchase  of  real  estate  in  Mexico,  assumed 
Mexican  nationality.  Reference  was  made  to  Article  VI.  of  the 
extradition  treaty,  and  also  tor  Article  XXX.  of  the  Mexican  constitu- 
tion and  to  Article  I.,  section  10,  of  the  law  relating  to  foreigners,  as 
reported  in  the  despatch  of  the  legation  in  Mexico,  No.  241,  June  10, 
1886.  There  was  reason  to  believe,  however,  that  Mexican  nation- 
ality was  assumed  for  the  purpose  of  evading  extradition,  and  on  this 
ground  the  legation  of  the  United  States  in  Mexico  was  instructed 
to  urge  his  extradition.  The  Mexican  Government  persisted  in  its 
position  and  Rowe  was  held  for  trial  in  Mexico  under  article  185  of 
the  penal  code,  which  reads  as  follows:  "In  regard  to  continuous 
offenses,  the  commission  of  which  was  previously  begun  in  a  foreign 
country  and  continues  in  the  Republic,  the  offenders,  whether  Mexi- 
cans or  foreigners,  shall  be  punished  in  accordance  with  the  laws 

thereof."    The  Mexican  Government  denied  that  his  naturalization 

* 

could  be  considered  as  fraudulent,  since  the  facts  set  forth  by  him  in 
obtaining  it  actually  existed,  and  also  came  "  within  the  scope  of  law, 
the  very  Constitution  of  this  Republic,  to  wit,  the  naturalization  of  a 
foreigner  acquiring  in  Mexico  real  estate."  The  law,  said  the  Mexi- 
can Government,  did  not  inquire  into  the  motive  of  the  interested 
party,  but  merely  declared  any  foreigner  to  be  a  Mexican  "  who  ac- 
quires real  estate,  and  omits  to  set  forth  his  desire  to  preserve  his 
previous  nationality."  The  Mexican  Government  also  denied  that 
by  its  action  a  retroactive  effect  was  given  to  Howe's  naturalization, 
since  effect  was  given  to  it  not  in  respect  of  acts  which  he  performed 
before  he  became  a  Mexican  citizen,  but  in  respect  of  the  demand  for 
his  extradition. 

The  United  States  suggested  that  Rowe's  naturalization  might  be 
considered  as  inconsistent  with  the  spirit,  if  not  the  letter,  of  the 
Mexican  law  and  subversive  of  its  intent,  which  seemed  to  be  to 
attract  immigrants  of  probity  and  industry  who  desired  to  own 
homes,  by  extending  to  them  the  privileges  of  citizenship,  without 
any  period  of  long  waiting  as  strangers  in  the  land  of  their  adop- 
tion. If  Rowe's  naturalization  should  be  held  to  be  valid,  criminals 
who  had  **  but  the  price  of  a  bit  of  land  "  would,  said  the  United 
States,  "  flock  to  the  Mexican  border  like  the  criminals  of  old  to 
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the  city  of  refuge,  and  there,  unwhipped  of  justice  and  rejoicing 
in  evil,  they  will  take  on  the  highest  honor  and  privilege  the  Mexican 
nation  can  bestow — its  citizenship."  The  United  States  therefore 
expressed  a  desire  that  a  judicial  interpretation  of  the  law,  as  it 
affected  the  question  at  issue,  might  be  secured.  The  Mexican  (jov- 
ernment  replied  that  it  did  not  lie  within  its  powers  to  institute 
proceedings  for  a  judicial  interpretation  of  the  law,  but  that  the 
Mexican  courts  would  be  prepared  to  pass  upon  it  if  the  United 
States  should  institute  proceedings. 

Mr.  Olney,  Sec.  of  State,  to  Mr.  Kaiisom,  niln.  to  Mex.,  Dec.  13,  1895,  For. 
Rel.  1805,  II.  1008;  Mr.  Marisial,  min.  of  foreign  aflfairs,  to  Mr. 
Butler,  charge,  Jan.  23,  185K5,  For.  Rel.  1895,  II.  1010.  See,  also,  For. 
Rel.  1895.  II.  998,  999-1001,  1002-1003,  1004-1007. 

Rowe  was  afterwards  convicted  In  Mexico  of  bringing  stolen  projjerty 
into  the  Republic  and  seutenceil  to  12  years'  jwnal  servitude,  a  fine 
of  f2,000,  and  i)olitical  disfranchisement.  The  United  States,  while 
expressing  apiireciation  of  Mexico's  action  in  preventing  him  from 
going  unpunished,  adhered  to  its  imsitlon  on  the  question  of  extra- 
dition. (Mr.  Olney,  Sec.  of  State,  to  Mr.  Ransom,  mln.  to  Mex.,  May 
14,  189(5,  For.  Rel.  1896,  455. ) 

See  Mr.  Olney,  Sec.  of  State,  to  Mr.  Lacy,  Dec.  13,  1895,  200  MS.  Dom. 
Let.  442,  citing  X  Moore  on  Extrad.  128,  137. 

Art.  IV.  of  the  treaty  between  the  United  States  and  Mexico  of 
February  22,  1899,  provides  that  neither  party  shall  be  bound  to 
deliver  up  its  own  citizens,  but  that  "  the  executive  authority  of 
each  shall  have  the  power  to  deliver  them  up,  if,  in  its  discretion, 
it  be  deemed  proper  to  do  so." 

July  16,  1899,  the  Department  of  State  transmitted  to  the  Mex- 
ican embassy  a  warrant  for  the  surrender  of  Mattie  D.  Rich,  charged 
with  the  murder  of  her  husband,  John  D.  Rich,  in  Ciudad  Juarez, 
State  of  Chihuahua,  Mexico,  both  the  deceased  and  the  accused 
being  citizens  of  the  United  States.  Strong  pressure  was  brought 
to  bear  upon  the  President  to  prevent  her  surrender  on  the  ground 
(1)  that  she  was  an  American,  (2)  that  by  her  own  statements  she 
was  enceinte,  and  (3)  that  she  was  temporarily  insane.  None  of 
these  considerations  was  brought  l)efore  the  examining  magistrate. 
In  declining  to  be  controlled  by  them,  the  President  took  ffce  view 
that  the  prisoner  would  receive  a  fair  trial  in  Mexico,  with  every 
opportunity  for  defence ;  that,  if  she  should  be  condemned  to  capital 
punishment,  her  execution  would  in  any  event  be  delayed  till  the 
birth  of  her  child;  and  that  the  claim  of  insanity  would  be  prop- 
erly investigated  by  the  Mexican  judicial  authorities.  The  ambas- 
sador of  the  United  States  in  Mexico  was,  however,  instructed  to 
say  that,  as  the  evidence  of  her  guilt  was  "  only  circumstantial,  the 
President  would  be  pleased,  if  she  shall  l)e  found  guilty,  if  the  ex- 
treme penalty  of  death  should  not  be  visited  upon  her;  or,  if  pro- 
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nounced,  that  it  might  be  commuted  to  imprisonment."  This  request 
was  not  communicated  to  the  Mexican  Government,  the  American 
ambassador  finding  that  under  the  laws  of  the  State  of  Chihuahua 
females  were  not  subject  to  capital  punishment  for  murder.  The 
other  circumstances  of  the  case  were,  however,  represented  to  the 
Mexican  Government  in  a  note,  a  copy  of  which  that  Government 
transmitted  to  the  governor  of  the  State  of  Chihuahua,  in  order 
that  he  might  communicate  it  to  the  judge  who  was  trying  the  case. 

For.  Rel.  1899,  497-501. 

See  annual  messages  of  President  McKiuley,  Dec.  5,  1898,  and  Dec.  5, 1899. 

While  It  was  stated,  in  resiwnse  to  a  confldeutial  inquiry,  that  the 
President  of  the  United  States  would  be  disiwsed  to  consider  favor- 
ably a  certain  proposed  request  for  extradition,  it  was  added  that  the 
exercise  of  the  discretion  conferred  on  him  by  Article  IV.  of  the 
convention  between  the  United  States  and  Mexico  of  February  22, 
1899,  "  would  necessarily  depend  on  all  the  facts  and  circumstances 
of  the  case,  as  they  should  api)ear  when  the  case  is  ripe  for  consid- 
eration and  decision."  (Conf.  mem.,  May  16,  1899,  MS.  Notes  to 
Mex.  Leg.  X.  466.) 

2.  Of  a  Third  Countby. 

§595. 

In  1850  four  American  sailors,  belonging  to  the  U.  S.  S.  Constitu- 
tion^ ^  threw  a  boatman  at  Marseilles  into  the  sea,  thus  causing  him  to 
drown.  They  fled  to  Genoa,  where,  upon  a  demand  by  the  French 
Government  for  their  extradition,  they  were  arrested;  but  the 
Sardinian  Government  declined  to  surrender  them  without  the  United 
States'  consent.  To  a  request  of  the  French  minister  at  Washington 
that  such  consent  be  given,  Mr.  Derrick,  Acting  Secretary  of  State, 
Oct.  23,  1850,  replied  "  that  the  President  of  the  United  States  neither 
exercises  any  authority,  nor  claims  any  control,  in  respect  to  the  per- 
sons of  citizens  of  this  country  who  are  accused  of  offenses  committed 
Ijeyond  its  jurisdiction,  against  the  laws  of  a  foreign  government; 
that  he  would,  however,  willingly  throw  no  obstacle  in  the  way  of 
their  prompt  trial  by  the  proper  judicial  tribunals  or  authorities  of 
the  stall  within  whose  jurisdiction  the  offense  was  alleged  to  have 
been  perpetrated;  and,  consequently,  that,  in  the  particular  case  of 
the  sailors  belonging  to  the  crew  of  the  American  frigate  Constitu- 
tion^ charged  with  tlie  murder  of  a  boatman  of  Marseilles  in  France, 
he  is  not  disposed  to  interpose  any  objection  to  their  surrender  by*  the 
Sardinian  Government,  on  w4iose  territory  they  had  sought  an 
asylum,  to  the  French  Government,  to  be  taken  to  France  for  trial.'' 

1  Moore  on  Extradition,  §  148,  p.  178.  See,  as  to  the  case  of  Sllveira,  in 
18(J7,  id.,  §  144,  pp,  179-184. 
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"  If  a  Mexican  citizen  should  commit  a  crime  in  England  and  flee 
to  the  United  States  there  is  no  doubt  in  my  mind  that  this  Govern- 
ment would  have  a  right  to  surrender  him  as  a  fugitive  on  a  requisi- 
tion by  Great  Britain  under  our  treaty  of  extradition  with  her." 

Mr.  Marcy,  Sec.  of  State,  to  Mr.  Gadsden,  inln.  to  Mexico,  No.  54,  Oct.  22, 
1855,  MS.  Inst.  Mexiw,  XVII.  54. 

"  The  criminal  law  of  this  country  asserts  jurisdiction  over  all 
offenses  committed  within  the  territorial  limits  of  the  State  or  Terri- 
tory enacting  the  law,  but  over  no  crimes  conmiitted  beyond  it.  An 
\merican  citizen,  therefore,  committing  an  offense  in  Euroj)e,  can  not 
be  pimished  for  that  offense  by  the  infliction  of  any  punishment 
under  American  laws,  and  will  escape  punishment  altogether  if  he 
can  claim  the  protection  of  his  Government  against  a  demand  for 
extradition. 

"  On  motives  of  general  policy  it  would  not  be  thought  worth  while 
to  authorize  any  intervention  in  favor  of  a  criminal  in  such  case, 
even  if  he  were  a  native-l)orn  citizen.  In  the  case  of  a  naturalized 
citizen,  the  representative  of  the  Government  should  further  inquire 
whether  he  be  a  bona  fide  naturalized  citizen,  and  whether  he  has 
done  any  act  indicating  a  purpose  to  forfeit  his  acquired  citizenship." 

Mr.  Fish.  Sec.  of  State,  to  Mr.  Gorham,  Apr.  1(5,  1874,  For  Hel.  1874,  770, 
780. 

This  related  to  the  case  of  one  Schinlderberg,  who  claimed  to  be  a  natu- 
ralized citizen  of  the  United  States,  and  whose  extradition  was 
demanded  hy  Belgium  from  Holland.     (1  Moore  on  Extrad.  186.) 

See,  as  to  Austin  Bldwelfs  case,  in  1873,  1  Moore  on  Extradition,  §  145, 
p.  184 ;  and  supra,  §  580. 

"  If  an  American  citizen  commits  a  crime  In  a  foreign  country  and 
e8cai)es  thence  to  another  foreign  country,  between  which  and  that 
wherein  the  offense  was  committed  there  exists  an  extradition  for 
offenses  such  as  that  charged,  his  citizenship  does  not  afford  ground 
for  the  American  representative  to  do  more  than  to  see  that  his 
reclamation  and  extradition  are  proi)erly  made  and  conducted.** 
(Mr.  Fish,  Sec.  of  State,  to  Mr.  Beardsley,  Mar.  22,  1873,  MS.  Inst. 
Barb.  Powers,  XV.  127.) 

As  to  the  case  of  the  Collins  brothers  in  1880,  and  the  case  of  Lenning 
in  1883,  see  1  Moore  on  Extradition,  §§  146-147,  pp.  187-193. 

As  to  the  case  of  Proios,  in  1888,  see  For.  Rel.  1888,  II.  1406. 

"  Mexican  citizenship  certainly  need  not  be  proved  by  the  Mexican 
Government,  for  its  right  to  demand  extradition  is  not  limited  to  the 
ca.se  of  its  own  citizens  but  extends  to  all  cases,  save  that  of  American 
citizenship." 

Mr.  Gresham,  Sec.  of  State,  to  the  Atty.  Gen.,  May  22,  ISaS,  102  MS.  Dom. 

Let.  82. 
See  Mr.  Rockhlll,  Act.  Sec.  of  State,  to  Mr.  Kustis,  amh.  at  Paris,  tels., 

Sept.  21,  and  Sept.  23,  1890,  MS.  Inst  France,  XXIII.  344,  346. 

H.  Doc.  551— vol  4 ^20 
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While  the  Swiss  authorities,  in  requesting  the  extradition  of  a 
certain  citizen  of  the  United  States  from  Bavaria,  acted  upon  an 
application  which  upon  investigation  appeared  to  have  been  designed 
to  subserve  a  private  purpose,  and  while  the  circumstances  of  humilia- 
tion and  suffering  attendant  upon  the  arrest  and  imprisonment  of  the 
citizen  in  question  were  such  as  to  excite  great  sympathy,  yet,  as  there 
was  nothing  to  show  that  the  Swiss  authorities  acted  in  bad  faith,  as 
the  requisition  appeared  to  have  been  made  in  the  usual  course,  and 
as  the  sufferings  of  the  prisoner  were  due  to  a  peculiar  malady  and 
not  to  any  unusual  hardness  of  treatment,  it  was  held  that  the  United 
States  would  not  be  justified  in  preferring  a  claim  for  damages 
against  the  Swiss  Government,  especially  as  it  was  assumed  that  the 
Swiss  courts  would  give  redress  upon  proceedings  properly  instituted. 

Mr.  Ubl,  Act  Sec.  of  State,  to  Mrs.  Jewett  April  13.  1894.  196  MS.  Dom. 
Let  350. 

V.  LIMITATIONS  A8  TO  TRIAL. 
1.  WiNSLow  Case. 

§  596. 

In  February,  1876,  the  Government  of  the  United  States  demanded 
of  that  of  Great  Britain  the  extradition,  under  Article  X.  of  the 
treaty  of  1842,  of  Ezra  D.  Winslow,  charged  with  numerous  forgeries 
and  with  the  utterance  of  forged  paper  in  the  State  of  Massachusetts. 
In  reply,  I^rd  Derby,  February  29,  1870,  called  attention  to  the  third 
clause  of  subsection  2  of  the  British  Pixtradition  Act  of  1870,  which 
provides  that  a  fugitive  criminal  shall  not  be  surrendered  to  a  foreign 
state  unless  provision  is  made  by  the  law  of  that  state,  or  by  arrange- 
ment, that  he  shall  not,  imtil  he  has  had  an  opportunity  of  returning 
to  her  Majesty's  dominions,  be  detained  or  tried  for  any  offense  com- 
mitted prior  to  his  surrender,  "  other  than  the  extradition  crime 
proved  by  the  facts  on  which  the  surrender  is  grounded."  Lord 
Derby  inquired  whether  any  provision  had  been  made  by  the  law  of 
the  United  States,  or  by  arrangement,  that  Winslow,  if  surrendered, 
should  be  treated  in  accordance  with  this  requirement;  and  added 
that  the  secretary  of  state  for  the  home  department  feared  that  the 
"  claim  advanced  "  bv  the  United  States  ''  to  trv  Lawrence,  in  the 
recent  case  of  extradition,"  for  crimes  other  than  that  for  which  he 
was  surrendered  amounted  to  a  denial  that  anv  such  law  existed  in  the 
United  Stiites,  while  the  disclaimer  made  by  Mr.  Fish,  Secretary  of 
State,  in  a  conversation  with  the  British  minister  at  Washington,  of 
any  implied  understanding  between  the  Governments  in  that  regard, 
precluded   any   longer  the  belief  in   the  existence   of   an   effective 
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arrangement  which  her  Majesty's  Government  "  had  previously  sup- 
posed to  be  practically  in  force." 

The  case  of  Lawrence,  to  which  Ix)rd  Derby  referred,  was  that  of 
one  Charles  L.  Lawrence,  the  head  of  a  band  of  revenue  swindlers 
in  New  York,  whose  extradition  was  demanded  by  the  United 
States  on  various  charges  of  forgery.  The  warrant,  however,  on 
which  he  was  delivered  up,  stated  that  he  was  surrendered  for  "  the 
crimes  of  forging  and  uttering  a  certain  bond  and  affidavit."  It 
appears  that  when  the  demand  for  Winslow's  extradition  was  made, 
the  British  Government  had  been  advised  by  Lawrence's  attorneys 
that  Lawrence,  after  he  was  taken  to  New  York,  was  held  not  only 
on  the  charges  on  which  he  was  surrendered  but  also  on  charges  of 
conspiracy  and  smuggling,  and  that  it  was  apprehended  that  he 
would  be  put  on  trial  for  the  latter  offenses. 

In  answering  Lord  Derby's  reply  to  the  demand  for  Winslow's 
extradition,  Mr.  Fish  stated,  March  31,  1876,  that,  although  a  large 
number  of  indictments  had  been  found  against  Lawrence,  he  had 
not  at  that  time  been  arraigned  on  any  indictment  other  than  that 
for  the  forgery  for  which  he  was  surrendered.  Mr.  Fish,  however, 
also  maintained  that  the  treaty  of  1842,  which  contained  no  clause 
prohibiting  trial  for  another  offense,  had  always  been  construed  as 
permitting  such  trial;  that  there  was  no  agreement,  understanding, 
or  practice  on  which  such  a  limitation  could  be  based ;  and  that  the 
raising  of  the  question  by  the  British  Government  under  the  act 
of  1870  involved  a  claim,  which  the  United  States  could  not  admit,  to 
alter  or  attach  conditions  to  the  executory  parts  of  a  treaty  by 
domestic  legislation.  Mr.  Fish  also  stated  that  as  Winslow,  if  sur- 
rendered, would  be  tried  for  offenses  against  the  laws  of  one  of  the 
States,  the  President  could  not  give  any  stipulation  or  make  any 
arrangement  as  to  the  offenses  for  which  he  should  be  tried. 

Lord  Derby,  on  the  other  hand,  affirmed  that  it  was  an  essential 
principle  of  extradition  that  a  person  surrendered  for  one  offense 
should  not  be  tried  for  another;  that  this  was  the  proper  construction 
of  the  treaty  of  1842 ;  and  consequently  that  the  act  of  1870  imposed 
no  new  conditions  on  that  treaty. 

While  the  correspondence  was  pending,  Winslow,  on  June  17,  1876, 
was  discharged  on  habeas  corpus.  The  execution  of'  the  treaty  was 
thus  suspended,  and  requisitions  for  the  surrender  under  it  of  fugi- 
tives from  justice  ceased  to  be  made. 

August  5,  1876,  Mr.  Fish,  in  an  instruction  to  Mr.  Pierrepont, 
then  American  minister  at  London,  stated  that  Lawrence,  since  he 
was  brought  back  to  the  United  States,  had  not  l)een  arrested,  had 
not  given  bail,  and  had  not  been  arraigned  upon  or  called  on  to  plead 
to  any  indictment  or  to  any  charge  whatever  not  based  upon  the 
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particular  accusation  of  forgery  upon  which  he  was  surrendered. 
To  the  indictment  on  this  charge  he  pleaded  guilty,  June  24,  187(>, 
and,  this  plea  being  entered,  he  was  then  admitted  to  bail,  and  had 
«ince  been  at  large  pending  sentence. 

October  27,  187(5,  Sir  Edward  Thornton,  British  minister  at  Wash- 
ington, informed  Mr.  Fish  tliat  the  British  Government  would  be 
prepared,  as  a  temporary  measure  until  a  new  extradition  treaty 
could  be  concluded,  to  put  in  force  all  the  powers  vested  in  it  for  the 
surrender  of  accused  persons  under  the  treaty  of  1842,  without  asking 
for  any  engagement  as  to  such  persons  not  being  tried  for  offenses 
other  than  those  for  which  they  were  surrendered.  Subsequently, 
in  a  speech  in  the  House  of  I^ords,  Lord  Derby  explained  that,  in 
view  of  the  disiK>sition  made  of  the  Lawrence  case,  it  ap]>eared  that 
the  two  governments  were  discussing  an  abstract  question  which 
might  well  n^main  in  abeyance  till  it  arose  in  actual  practice. 

October  30,  1876,  Mr.  Fish  inforined  the  British  minister  at  Wash- 
ington that,  on  an  indication  of  the  readiness  of  the  British  (ifovern- 
ment  to  surrender  Winslow  and  two  other  fugitives,  named  Brent  and 
Gray,  whose  extradition  was  sought  by  the  United  States,  but  who 
were  discharged  on  the  same  ground  as  Winslow,  the  Government  of 
the  United  States  would  regard  the  treaty  as  again  in  full  force. 
In  the  latter  part  of  November,  187(),  operations  under  the  treaty 
were  actually  resumed.  Orders  were  issued  by  the  British  Govern- 
ment for  the  arrest  of  Winslow,  Brent,  and  Gray.  Brent  was  found 
and  sent  to  the  United  States;  Winslow  and  Gray  escaped.  During 
the  suspension  of  operations  under  the  treaty  many  criminals  went 
free.  No  requisitions  were  made  by  either  Government  for  six 
months. 

Moore  on  Extradition,  I.  19G-215. 

For  the  full  corresiwndence  l)etween  the  two  Governments,  see  For.  Rel. 
187().  *204-;«J0,  and  Appendix  A,  015. 

In  proof  of  the  fact  that  the  treaty  of  1842  had  Ijeen  construed  as  per- 
mitting trials  for  offenses  other  than  that  for  which  extradition 
was  grante<l,  Mr.  Fish  cited  the  following  Canadian  cases :  Regina  v. 
Van  Aernian,  4  Upper  Canada  Reports.  Com.  Pleas,  288;  Regina  v. 
Paxton,  10  Lower  Canada  Jurist,  212;  11  id.  :5r)2;  In  re  Isaac  Rosen- 
haum.  2()  L.  C.  Jur.  icr) ;  Case  of  Burley,  1  U.  C.  L.  Jour.  N.  S.  34 ; 
Case  of  Worms,  22  L.  C.  Jur.  100. 

For  an  examination  of  tliese  cases,  see  M(x)re  on  Extradition,  I.  (i;V2-<)34. 

Mr.  Fish  also  cited  the  English  case  of  Heilbronn.  who  was  extradited 
from  the  Cnitetl  States  to  Great  Britain  on  a  charge  of  forgery,  and 
after  acquittal  of  that  charge  was  innneiliately  convicted  on  a  charge 
of  larceny,  an  offence  not  enumerated  In  the  treaty  and  for  which 
his  surrender  could  not  have  !)een  demande<l. 

The  principal  diplomatic  papers  in  the  case  of  Winslow  are  as  follows: 
Mr.  Fish,  Sec.  of  State,  to  Mr.  Hoffman,  charge  ad  interim  at  I^)ndon, 
No.  8(^4,  March  31,  187i5,  For.  Rel.  187(5,  210;  Lord  Deri»y  to  Mr. 
Hoffman,  May  4,  18TG,  id.  227;  Mr.  Fish  to  Mr.  Hoffman,  No.  887, 
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May  22.  1870,  U\.  2X\:  liOnl  Derby  to  Mr.  HofTuian,  Juno  r^O,  IHIO, 
id.  257. 

For  tlie  niessai?e  of  I*rps.  (irunt  to  tlip  Senato,  I)oo.  2^5,  187(5,  annouiu'ing 
the  resumption  of  operations  under  tlie  treaty  of  1842  and  transmit- 
ting certain  eorresiKmdenee,  see  For.  Hel.  1877,  271-289. 

July  IG,  1875,  Mr.  Pblllips,  Sollcitor-CJeneral,  gave  an  opinion  on  n  ix»tl- 
tion  presented  by  Lawrence  claiming  immunity  from  prosecutions 
and  actions  i)ending  against  bim  on  charges  other  than  that  on  which 
he  tv-as  surrendered.  Lawrence  claimed  Immunity  on  the  ground  (1) 
that  it  was  provided  for  by  the* British  act  of  1870,  (2)  that  it  was  to 
be  implied  from  the  treaty  of  1842,  and  (3)  that  it  was  conceded  by 
section  5275,  Revised  Statutes.  The  Solicitor-General  advise«l  (1) 
that  the  British  act  of  1870  and  section  5275,  Revised  Statutes,  did 
not  apply;  (2)  that  such  immunity  did  not  arise  by  implication  from 
the  treaty  of  1842,  and  (.3)  that  the  jurisdiction  of  the  (nmrts  was  not 
restricted  to  the  extradition  crime.     (15  Op.  At.  Gen.  500.) 

A  similar  view  was  expressed  by  Judge  Benedict.  March  28,  1870,  in 
United  States  r.  Lawrence,  1.3  Blatchf.  205. 

For  discussions  of  the  Winslow  case,  see  W.  B.  Lawrence,  14  Alb.  L.  J. 
85;  15  id.  224;  10  id.  301;  Judge  Ix)well,  10  Am.  Law  Rev.  017; 
A.  G.  Sedgwick,  130  N.  Am.  Rev.  407;  S.  I).  Thompson,  17  Am.  Law 
Rev.  318;  E.  McQulllln„  25  Cent.  L.  J.  2(h;  Judge  Cooley,  3  tnt. 
Rev.  438;  Westlake,  Proceedings  of  the  National  As.sociation  for  the 
Promotion  of  Social  Science,  Liveri>ool,  Oct.  187(»;  Amos,  2  Am. 
Jour.  Soc.  Scl.  117,  121.  The  views  of  these  writers  are  summarized 
in  Moore  on  Extradition,  I.  212-215. 

2.  Rauscher  Case. 

§597. 

In  October,  1884,  one  Rau.scher  was  indicted  in  the  circuit  court  of 
the  United  States  for  the  southern  district  of  New  York,  under  s(»c. 
5347,  Revised  Statutes,  for  the  offence  committed  by  him,  as  st^cond 
mate  of  an  American  ship,  of  the  cruel  and  unusual  punishment  of 
a  meml)er  of  the  crew  on  the  hip:h  seas.  On  the  trial  it  was  shown 
that  the  prisoner  was  extradited  from  England  on  a  -charge,  formu- 
lated under  sec.  53.30,  Revised  Statutes,  but  bascnl  upon  the  same 
facts,  of  murdering  the  seaman.  The  case  was  certified  to  the 
Supreme  Court  on  a  difference  of  opinion  as  to  whether  the  prisoner, 
after  he  had  l)een  extradited  under  the  treatv  of  1842  on  a  charge  of 
murder  under  the  one  section,  could  be  held  and  tried  for  the  cruel 
and  unusual  punishment  of  a  seaman  under  the  other  st»ction.  Mr. 
Justice  Miller,  delivering  the  opinion  of  the  court,  held  that  the 
treaty  of  1842,  Iwing  the  supreme  law  of  the  land,  was  binding  upon 
the  courts,  which  were  l)ound  to  take  judicial  notice  of  it,  and  that, 
although  the  treaty  contained  no  prohibition  of  the  trial  of  a  person 
for  an  offence  other  than  that  for  which  he  was  surrendered,  yet  the 
weight  of  authority  and  of  sound  principle  were  in  favor  of  the 
proposition  that  a  person  who  had  been  brought  within  the  jurisdic- 


810  EXTRADITION.  [§  597. 

tion  under  an  extradition  treaty  could  be  tried  only  for  one  of  the 
offences  described  in  the  treaty  and  for  the  offence  with  which  he 
was  charged  in  the  proceedings  for  his  extradition,  until  a  reasona- 
ble opportunity  should  have  been  given  him,  after  his  release  or  trial 
on  such  charge,  to  return  to  the  country  from  whose  asylum  he  was 
taken. 

United  States  v.  Rauscher  (1886),  119  U.  S.  407. 

Mr.  Justice  Gray  concurred  In  the  decision  of  the  court,  but  placed  his 
concurrence  solely  upon  the  language  of  sec.  5275,  Revised  Statutes. 
Chief  Justice  Waite  alone  dissented. 

The  Judicial  history  of  the  subject  in  the  United  States  may  be  briefly 
summarized.  In  the  case  of  Caldwell,  in  1871,  Judge  Benedict, 
sitting  in  the  circuit  court  of  the  United  States  for  the  southern  dis- 
trict of  New  York,  sustained  a  demurrer  by  the  government  to  a  plea 
on  the  part  of  the  prisoner  that  he  was  extradited  from  Canada  to 
the  United  States  under  the  treaty  of  1842,  and  that  the  offence  for 
which  he  was  indicted  was  not  one  of  those  specified  in  the  treaty. 
(Unltecl  States  v.  Caldwell,  8  Blatchf.  131.) 

In  1873  Mr.  Justice  Fancher,  of  the  supreme  court  of  New  York,  refused 
an  application  for  the  discharge  of  one  Lagrave  on  habeas  corpus. 
Lagrave  had  been  surrendered  by  France  under  the  treaty  of  1843, 
which  contained  no  express  limitation  as  to  trial,  and  it  was  repre- 
sented that  he  was  indicted  for  an  offence  other  than  that  for  which 
he  was  delivered  up.  (Matter  of  Lagrave,  14  Abb.  Pr.  N.  S.  333; 
Moore  on  Extradition,  I.  221.) 

The  case  of  Lawrence,  in  1876,  is  noticed  above. 

In  1877  one  Ilawes  was  delivered  up  by  Canada  on  charges  of  forgery  in 
Kentucky.  On  a  representation  by  the  British  minister  at  Wash- 
ington that  Ilawes^s  extradition  was  really  sought  In  order  that  he 
might  be  tried  for  embezzlement,  the  Department  of  StQte  commu- 
nicated with  the  authorities  of  Kentucky  and  urged  ui>on  them,  In 
view  of  the  question  that  had  arisen  In  Winslow's  case,  the  lniiK)r- 
tance  of  avoiding  any  action  which  might  give  color  to  the  British 
minister*s  representations.  The  case  went  through  the  courts  of 
Kentucky,  by  which  the  view  afterwards  taken  by  the  Supreme 
Cyourt  In  Rauscher's  case  was  anticipated.  (Com.  v.  Ilawes,  13 
Bush..  (597;  see,  also,  opinion  of  Judge  Jackson,  in  Kenton  Co.  crim. 
ct.,  (»  Am.  Law  Rw.  97;  and  Moore  on  Extradition,  I.  222-225.) 

In  1881  the  courts  of  Texas,  in  the  case  of  one  Blanford,  whose  extra- 
dition was  obtained  from  Mexico,  followed  the  view  taken  by  the 
Kentucky  c<mrts  In  Hawes*  case.  (Blandford  r.  The  State,  10  Tex. 
App.  G27;  Moore  on  Extradition,  I.  225.) 

In  1882  Judge  Hoffman,  of  the  llnited  States  district  court  for  the 
southern  district  of  California,  held  that  one  Watts,  who  had  been 
extradited  by  the  British  Government  under  the  treaty  of  1842, 
could  not  be  tried  for  an  offence  other  than  that  for  which  he  was 
surrendered,  thus  following  the  course  of  the  decisions  In  Kentucky 
and  Texas.  In  his  opinion  Judge  Hoffman  examined  the  corre- 
spondence l>etween  Mr.  Fish  and  Lord  Derby  in  tlic  Winslow  case, 
and  reached  the  conclusion  that  Lord  Derby's  iwsltion  as  to  the  irue 
construction  of  the  treaty  of  1842,  as  expressed  In  his  note  of  June 
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30.  187G,  wns  nbundantly  sustained.  (United  States  v.  Watts,  14 
Fed.  Rep.  ir>0.  8  Sawyer,  370;  Moore  on  Extradition,  I.  225-227.) 

The  same  view  was  talcen  by  the  supreme  court  of  Ohio.  (State  v.  Van- 
derpool,  39  Ohio  St.  273;   Moore  on  Extradition,  I.  227-229.) 

A  different  view  w^as  taken  by  Judge  Acheson,  in  the  ease  of  Miller,  in 
1885.  (In  re  Milier,  23  Fed.  Rep.  32;  Moore  on  Extradition,  I. 
229-231.) 

In  1886,  however.  Judge  I>eady,  of  the  United  States  district  court  for  the 
district  of  Oregon,  in  1880  resumed  the  course  of  the  iater  decisions 
and  held  that  the  prisoner,  who  had  been  extradited  under  tlie  treaty 
of  1842,  could  not  be  tried  for  an  offence  other  than  that  for  which 
he  was  surrendered.  (Ex  i)arte  Hibbs,  20  Fed.  Rep.  421 ;  Moore  on 
Extradition,  I.  231-233.) 

A  few  months  later  came  the  decision  of  the  Supreme  Court  in  Rauscher*s 
case. 

This  decision  was  accepted  by  the  Queen's  Bench  Division  of  the  High 
Court  of  Justice,  in  May,  1888,  in  a  case  then  i)ending  before  it,  as 
being  etiuivalent  to  a  provision  of  law  made  by  the  United  States 
securing  extradited  t)ersons  immunity  from  trial  for  other  than 
extradited  offences.  (Case  of  Alice  Woodhall,  Moore  on  Extradition, 
I.  240.  For  proceedings  in  Woodhall's  case,  after  she  was  brought  to 
the  United  States,  see  Moore  on  E^ctradition,  I.  241-244.) 

See  the  case  of  Ex  parte  Coy  (1887),  32  Fed.  Rep.  911 ;  People  v.  Reinitz 
(1889),  7  N.  Y.  Crim.  Rep.  71 ;  Moore  on  Extradition,  I.  244. 

A  distinction  has  sometimes  been  urged  between  offences  enumerated 
and  those  not  enumerated  in  the  treaty,  as  affecting  the  question  of 
the  right  to  try  an  extradited  person  for  an  offence  other  than  that 
for  which  he  was  surrendered ;  and  such  a  distinction  has  in  fact 
been  made  in  some  of  the  treaties,  but  it  rests  ui)on  convenience 
rather  than  upon  principle.  See,  in  this  relation,  Moore  on  Extradi- 
tion, I.  §  170,  pp.  245-240. 

It  would  seem  advisable,  however,  to  stipulate  by  treaty  that  a  fugitive 
may  be  trle<l  for  another  offence,  either  with  his  consent,  or  at  any 
rate  with  that  of  the  government  by  which  he  was  surrendered. 
See  Moore  on  Extradition,  L  247-259. 

As  to  misapplications  of  the  Rauscher  dec*isiou,  see  Moore  on  Extra- 
dition, I.  §  187,  pp.  270-280. 

The  fact  that  a  fugitive  was  originally  charged  with  a  different  offence 
from  that  for  which  he  was  surrendered,  does  not  prevent  his  trial 
on  the  charge  on  which  he  was  actually  surrendered.  (Hall  v. 
Patterson,  45  Fed.  Rep.  352.) 

Bat,  where  a  fugitive  is  brought  back  by  kidnapping,  or  by  other 
irregular  means,  and  not  under  an  extradition  treaty,  he  can  not, 
although  an  extradition  treaty  exists  between  the  two  countries,  set 
up  in  answer  to  the  indictment  the  unlawful  manner  in  which  he  was 
brought  within  the  jurisdiction  of  the  court.  It  belongs  exclusively 
to  the  government  from  whose  territory  he  was  wrongfully  taken  to 
complain  of  the  violation  of  its  rights. 

Ker  V.  Illinois,  119  U.  S.  430. 
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3.  Particular  Applications. 

§  598. 

C,  a  Canadian,  was  extradited  to  the  United  States  from  Canada 
on  a  charge  of  larceny,  made  by  the  United  States  nlar^5haI  for  the 
eastern  district  of  Michigan  l)efore  a  police  justice  of  the  cit}'  of 
Detroit  The  act  on  which  the  charge  was  based  was  the  taking  of 
a  bo.it  which  wjis  at  the  time  in  the  custody  of  the  marshal  under  a 
writ  of  attachment  issued  by  the  United  States  district  court.  The 
charge  before  the  police  justice  was  made  November  7,  1S;)5.  On 
December  3,  1895,  a  warrant  was  issued  for  C's  arrest  on  an  indict- 
ment found  in  the  United  States  district  court,  charijfing  him  with 
obstructing  the  United  States  marshal  in  the  execution  of  a  writ,  the 
act  involved  l)eing  the  same  as  that  in  the  proceedings  Inifore  the 
State  magistrate.  This  Federal  charge  was  not  embraced  in  tlie 
extradition  proceedings,  the  offense  not  being  included  in  the  treaty. 
The  warrant  of  extradition  wjis  issued  by  the  Canadian  (lovernment. 
May  19,  1896.  On  this  warrant  C.  was  brought  to  Detroit,  where  he 
was  examined  in  the  police  court  and  bound  over  to  the  ensuing  term 
of  the  recorder's  court.  Being  admitted  to  bail  by  this  court,  he 
returned  to  Canada;  but,  in  Deceml)er,  189G,  the  extradition  charge 
against  him  being  still  undisposed  of,  he  came  back  voluntarily  to 
Detroit,  where,  on  Deceml)er  10,  189G,  he  was  arrested  on  the  warrant 
issued  a  }'ear  before  by  the  United  States  district  court.  It  was  con- 
ceded that  if  C.  had  remained  in  Michigan,  within  reach  of  his  bail, 
he  would  have  l)een  exempt  from  the  second  arrest ;  but  it  was  argued 
that,  as  he  was  during  his  absence  in  Canada  beyond  the  control  of 
his  sureties,  he  had  lost  his  exemption.  It  was  held,  however,  that 
the  treat V  and  statute  secured  to  him  a  reasonable  time  to  return  to 
the  country  from  which  he  was  surrendered,  after  his  discharge  on 
account  of  the  offense  for  which  he  was  extradited ;  that,  when  he  was 
arrested  the  second  time,  the  proceedings  on  the  extradition  charge 
were  not  terminated;  that  he  '-  retained  the  right  to  have  the  offense 
for  which  he  was  (»xtradited  disposed  of  and  then  to  depart  in  peace, 
and  that  thij>  |  second )  arrest  was  in  abuse  of  the  high  process  under 
which  he  was  originally  brought  into  the  United  States,  and  can  not 
be  sustained." 

Cos^rove  v.  Winney  (ISSM)),  174  V.  S.  VA. 

An  order  s(^tting  aside  the  indictment  mentioned  in  the  warrant 
issued  l)y  the  surrendering  government  does  not  operate  as  an  acquit- 
tal of  the  defendant  of  the  ofl'ence  therein  charged,  and  is  no  bar  to 
liis  prosecution  and  trial  for  the  same  offence  by  a  new  indictment  or 
by  information. 

Ex  pnrto  Foss,  KC  C^al.  347,  3«  Pac.  Rep.  0r*9. 
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The  fact  that  an  indictment  which  was  used  in  obtaining  the  extra- 
dition of  a  fugitive  proves  to  be  defective  does  not  prevent  the  finding 
of  a  new  indictment  charging  the  same  offence. 

In  re  Rowe,  77  Fed.  Rep.  161.  23  C.  C.  A.  103. 

A  fugitive  from  justice  charged  by  information  with  having  coun- 
selled and  advised  another  to  embezzle  public  moneys  in  the  State  of 
Iowa  was  extradited  by  the  Mexican  Government  as  an  accomplice. 
He  was  afterwards  indicted  as  a  principal,  the  distinction  between 
principals  and  accessories  having  been  abolished  in  Iowa  by  statute. 
An  effort  was  made  to  obtain  the  prisoner's  discharge  on  the  ground 
that  he  was  sought  to  be  tried  for  an  offence  other  than  that  for 
which  he  was  surrendered.  The  court  found  that  the  indictment  in 
substance  charged  the  same  offence  as  that  for  which  the  extradition 
was  granted,  and  that  the  objection  made  was  technical  and  invalid. 

In  re  Rowe,  77  Fed.  Rep.  1(51.  23  C.  C.  A.  1(^. 

See.  to  the  same  effect  State  r.  Rowe  (Iowa.  Jan.  18. 1898).  73  N.  W.  833. 

A  fugitive  was  extradited  from  Canada  on  a  charge  of  arson  com- 
mitted in  the  State  of  Iowa.  The  information  on  which  the  proceed- 
ings was  based  alleged  that  the  arson  consisted  in  the  burning  of  a 
"  house,"  w^hich  w^as  at  the  time  "  occupied  and  inhabited  "  by  certain 
persons  in  carrying  on  business.  The  indictment  on  which  he  was 
convicted  charged  him  with  the  burning  of  a  "  store  building,"  which 
was  "  occupied  "  as  such  by  certain  persons.  Held,  that  the  word 
"'  house,"  as  used  in  the  information,  could  not  be  considered  as  a 
dwelling  hou.se,  but  must  be  construed  in  connection  with  the  other 
averments  as  a  building  used  as  a  store,  and  that  there  was  no  vari- 
ance l)etween  the  charge  on  which  the  defendant  was  extradited  and 
that  for  which  he  was  tried. 

Cohn  i\  Jones,  100  Fed.  Rep.  aS9. 

The  rule  against  trial  for  another  offense  is  not  violated  where  a 
person,  extradited  on  a  charge  of  setting  fire  to  and  burning  a  certain 
brick  "  house,"  occupied  and  inhabited  as  a  retail  shoe  store,  is 
indicted  and  tried  for  setting  fire  to  and  burning  a  certain  store 
"  building,"  occupied  as  a  store. 

State  I'.  Spiegel  (1900).  Ill  Iowa,  701.  83  N.  W.  722. 

A  fugitive  from  justice  was  charged  under  the  treaty  between  the 
United  States  and  Great  Britain  with  the  crimes  of  forgery,  larceny, 
embezzlement,  and  false  entries,  committed  in  the  city  of  Ijondon. 
The  commissioner  held  the  evidence  to  Ik*  sufficient  to  warrant  the 
prisoner's  commitment  for  extradition,  and  committed  him  generally 
on  the  charges  made.    The  prisoner  applied  for  a  writ  of  habeas 
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corpus^  on  the  ground,  among  others,  that,  as  he  could  be  tried  only 
for  the  offence  for  which  he  was  surrendered,  the  demanding  govern- 
ment and  the  commissioner  should  have  elected  a  particular  offence, 
and  that  the  commissioner,  if  he  deemed  the  evidence  sufficient  to 
commit  upon  one  of  the  charges,  should  not  have  committed  upon  the 
others.  It  was  held  that  the  objection  was  invalid,  the  court  saying 
that  so  long  as  the  prisoner  was  "  tried  upon  the  facts  which  appeared 
in  evidence  before  the  commissioner,  and  upon  the  charges  or  one  of 
the  charges  for  which  he  is  surrendered,  it  is  immaterial  whether  the 
indictment  against  him  shall  contain  counts  for  forgery,  larceny,  or 
embezzlement.  That  is  a  matter  of  practice  with  which  we  have 
nothing  to  do.'* 

Bryant  r.  United  States,  167  U.  S.  104,  17  S.  Ct  744. 

A  person  arrested  on  board  an  American  ship,  while  he  is  return- 
ing to  the  United  States,  is  not  entitled  to  claim  immunity  from  trial 
for  offences  other  than  that  embraced  in  proceedings  which  had  been 
set  on  foot  to  secure  his  extradition  under  a  treaty. 

Ward  V,  State,  102  Tenn.  724,  52  S.  W.  996. 

May  19,  1891,  the  Department  of  State  brought  to  the  attention  of 
the  British  minister  the  report  that  Leda  Lamontagne,  who  had  been 
extradited  to  Canada  on  a  charge  of  arson,  was  detained  in  jail  in 
Canada  without  trial  on  a  commitment  for  contempt  of  court  for 
refusing,  subsequently  to  her  extradition,  to  testify  against  her 
brother,  who  was  afterwards  convicted  and  executed  on  a  charge  of 
murder;  and  that  her  extradition  w^as  obtained  for  the  purpose  of 
using  her  as  a  witness  rather  than  of  prosecuting  her  on  the  charge  of 
arson.  Should  this  be  the  case,  it  constituted,  said  the  Department  of 
State,  an  abuse  of  extradition  process  which  it  was  not  supposed  that 
her  Majesty's  Government  would  countenance.  But  there  was,  said 
the  Department,  another  aspect  of  the  case,  namely,  the  bearing  of 
the  provision  of  the  convention  of  July  12,  1889,  prohibiting  trial  for 
any  other  than  the  extradition  offence.  The  insertion  of  this  stipu- 
lation was  first  entertained  by  the  United  States  on  the  urgent 
demand  of  the  British  (lovernment ;  but,  even  before  it  was  adopted, 
the  Supreme  Court  of  the  United  States,  acquiescing  in  the  contention 
of  the  British  Government  in  the  Winslow  case,  decided  in  the  case 
of  Rauscher,  in  188G,  that  a  fugitive  delivered  up  under  a  treaty  for 
one  offence  could  not  be  tried  for  another. 

The  British  minister,  in  a  note  of  June  27,  1891,  stated  that  the 
prisoner  was  detained  as  alleged,  but  that  it  was  the  intention  of  the 
authorities  to  try  her  for  the  offence  for  which  she  was  surrendered, 
and  he  pointed  out  that  the  offence  for  which  she  was  sentenced  was 
committed  subsequently  to  her  extradition. 
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The  Department  of  State,  July  11,  1891,  replied  that,  while  thi^ 
was  true,  the  question  at  issue  was  whether  in  refusing  to  answer  the 
question  put  to  her  Leda  Lamontagne  did  not  stand  under  the  pro- 
tection of  the  treaties;  that  the  stipulation  in  the  convention  of  1889 
against  trial  for  another  offence  was  understood  to  signify  that  the 
fugitive  was  delivered  up  for  the  sole  purpose  of  being  tried  for  the 
offence  for  which  the  extradition  was  granted,  and  that  in  regard 
to  other  matters  occurring  previously  to  extradition  he  was  not 
to  be  regarded  as  being  subject  to  the  jurisdiction  of  the  government 
which  obtained  his  surrender  till  he  should  have  had  an  opportunity 
to  return  to  the  jurisdiction  of  the  surrendering  government.  On 
this  principle  the  courts  of  the  United  States  had  lately,  said  the 
Department,  refused  to  permit  an  extradited  person  to  be  served  with 
process  or  be  detained  in  civil  proceedings. 

June  15,  1892,  the  British  legation  stated  that  the  prisoner  had 
been  arraigned  on  the  charge  on  which  she  was  extradited  and  had 
been  duly  convicted  and  sentenced  upon  it. 

The  Department  of  State  declared  that  in  view  of  these  facts  the 
Government  was  satisfied  that  her  extradition  was  sought  in  good 
faith,  and  would  not  under  the  circumstances  request  a  commutation 
of  her  sentence. 

Mr.  Adee,  Act.  Sec.  of  State,  to  Sir  J.  Pauncefote,  British  mln.,  May  19, 
1891,  MS.  NoteH  to  Great  Britain,  XXI.  410;  Mr.  Wharton,  Act.  Sec. 
of  State,  to  Sir  J.  Pauncefote,  July  11,  1891,  id.  467;  Mr.  Foster,  Sec. 
of  State,  to  Mr.  Herbert,  July  16.  1892,  id.  XXII.  10. 

In  Issuing  its  warrant  for  the  surrender  of  the  fugitive  in  this  case,  the 
Department  of  State  declined  to  asic  for  a  stipulation  which  was 
desired  by  counsel  that  she  should  not  be  examined  as  a  witness 
against  her  brother.  Whether  the  precise  point  was  covered  by  the 
treaty,  it  was,  said  the  Department,  unnecessary  then  to  consider. 
If  it  was,  a  guaranty  was  unnecessarjs  if  it  was  not,  it  would  be 
improper  to  ask  for  a  guaranty.  The  United  States  had  always 
acted  on  this  principle,  and  had  contended  for  its  observam.'e  by 
Great  Britain  in  the  Winslow  case.  (Mr.  Wharton,  Act.  Sec.  of 
State,  to  Mr.  Hall,  Aug.  2(5,  1800,  179  MS.  Dom.  I^t  3.) 

The  Department  of  State,  in  transmitting  the  warrant  of  surrender  to 
the  British  minister,  informed  him  that  it  had  refused  to  ask  for  the 
stipulation  aljove  mentioned.  (Mr.  Wharton,  Act.  Sec*,  of  State,  to 
Sir  J.  Pauncefote,  Aug.  26,  1890.  MS.  Notes  to  Great  Britain,  XXI. 
287.) 

4.  Included  Offences. 

§599. 

"  Your  letter  of  the  15th  instant  addressed  to  the  President,  in 
regard  to  the  case  of  James  and  Alfred  Henderson,  extradited  to 
Canada  on  the  charge  of  assault  with  intent  to  commit  murder,  has 
been  referred  to  this  Department. 
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"  The  question  raised  by  your  letter  is  as  to  the  right  of  a  demand- 
ant government  in  extradition  to  introduce  in  an  indictment  varying 
phases  of  an  offense.  It  is  not  necessary  to  consider,  in  connection 
with  the  present  application,  whether,  after  Canada  has  obtained 
possession  of  a  prisoner  on  extradition  process  directed  to  the  United 
States,  where  the  prisoner  was  arrested,  the  prisoner  under  the  treaty 
can  be  prosecuted  for  other  offences  than  that  specified  in  the  demand 
and  warrant.  That  question  does  not  arise  in  the  present  case.  The 
indictment  on  which  the  prisoner  was  tried  contained  two  counts: 
One  for  assault  with  intent  to  kill,  the  other  for  assault  to  do  bodily 
harm.  He  was  acquitted  on  the  first  of  these  counts  and  convicted 
on  the  second.  The  count  for  assault  with  intent  to  kill,  on  which  he 
was  acquitted,  is  an  extraditable  offence  under  the  treaty,  but  not  so 
assault  with  intent  to  do  bodily  harm.  Were  assault  with  intent 
to  do  bodily  harm  an  offence  utterly  distinct  from  assault  wnth  intent 
to  kill,  then  the  question  put  in  the  petition  which  accompanied  your 
letter  might  be  considered.  But  there  is  no  such  variance  between 
the  two  offences.  The  second  coimt  is  to  he  regarded  as  merely  a 
formal  variation  of  the  first.  Under  these  circumstances  this  Depart- 
ment holds  that  there  is  no  ground  whatever  for  the  intervention 
of  this  Government  in  the  matter." 

Mr.  Bayarcl,  Sec.  of  State,  to  Mr.  Essery,  May  26.  1885,  155  MS.  Dom. 
I^t.  491. 

"  I  have  received  your  letter  of  the  18th  instant,  in  further  refer- 
ence to  the  case  of  Charles  Young,  who  was  recently  extradited  from 
England. 

"  In  reply  I  have  to  say  that,  since  the  decision  of  the  Supreme 
Court  in  the  Rauscher  case,  it  is  Ijelieved  by  the  Department  to  be 
well  settled  that  a  fugitive  secured  by  extradition  can  neither  be  law- 
fully tried  nor  punished  except  for  the  offense  for  which  his  extra- 
dition was  granted.  And  this  rule  holds  good  notwithstanding  the 
offense  for  which  it  is  propos(»d  to  try  or  convict  him  be  included  in 
that  for  which  his  extradition  was  granted,  unless  the  former  is  also 
included  in  the  treaty,  which  is  not  the  case  here. 

"  It  is  proper  to  say  that  this  is  also  the  view  taken  by  the  British 
Government." 

Mr.  Uhl,  Act.  Sec.  of  State,  to  Mr.  Hanford,  April  21,  ia<)4.  196  MS.  Dom. 
Let.  443. 

After  the  foregoing  letter  was  written,  the  British  ambassador  at 
Washington  enclosed  to  the  Department  of  State  a  petition  from 
Young,  who  was  a  British  subject,  in  which  it  was  stated  that  he  was 
surrendered  for  "  assault  with  intent  to  commit  murder,"  and  that, 
when  tried  for  that  offence,  on  an  indictment  containing  two  counts, 
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one  of  which  covered  a  lower  grade  of  assault,  he  was  acquitted  on  the 
former  count  and  convicted  on  the  latter.  Young  raised  in  his  peti- 
tion the  question  whether  this  was  inconsistent  with  the  treaty,  and 
on  this  question  the  ambassador  requested  the  opinion  of  the  Depart- 
ment. The  Department  replied  that  Young  might  invoke  judicial 
remedies,  and  that,  so  long  as  they  were  open  to  him,  it  did  not  "  feel 
warranted  in  expressing  an  opinion  upon  the  question."  Its  previous 
definitely  expressed  opinion  seems  thus  to  have  been  impliedly  with- 
drawn. 

For  the  answer  of  the  Department  to  the  ambassador,  see  Mr.  Uhl,  Act. 
Sec.  of  State,  to  Sir  J.  Pauncefote.  May  16,  1894,  MS.  Notes  to  Gr. 
Br.  XXII.  530. 

A  per.son  delivered  up  under  an  extradition  treaty  on  a  charge  of 
assault  with  intent  to  commit  murder  cannot  be  convicted  of  an 
assault  with  intent  to  do  great  bodily  harm,  although  under  the  laws 
of  the  State  a  person  may  be  convicted  of  the  lesser  crime  under  an 
indictment  charging  a  higher. 

People  V.  Stout  (Young's  case),  30  N.  Y.  S.  898,  81  Hun,  336,  citing  United 

States  V.  Uauscher,  119  U.  S.  407,  and  People  v.  Cross,  i:55  N.  Y.  540, 

32  N.  E.  246. 
See,  to  the  same  effect.  People  v.  Ilannan,  30  N.  Y.  S.  370,  9  Misc.  Rep.  600. 
For  a  review  of  the  decisions  on  the  question  of  trial  for  another  offencf*, 

see  10  Am.  St.  Rep.  207,  note;  N.  Y.  L.  J.,  Feb.  28,  1890,  reprinted  In 

22  Chic.  Leg.  N.  221. 

A.  W.  Piatt  was  extradited  from  Canada  on  a  charge  of  murder, 
and,  on  his  trial  for  that  offence,  in  Kentucky,  was  convicted  of  vol- 
untary manslaughter.  The  point  was  raised,  through  the  British 
charge  d'affaires  ad  interim,  that  the  prisoner  was  convicted  of  a 
crime  other  than  that  for  which  he  was  extradited,  in  that  at  com- 
mon law  it  was  not  admissible  to  convict  of  manslaughter  on  a  trial 
for  murder.  The  Department  of  State  held  that  the  rule  of  the  com- 
mon law  was  otherwise,  citing  Blackstones  Comm.  201;  Bishop, 
Crim.  Law,  §  795;  Moore  on  Extrad.  §  171;  Reg.  i\  O'Brian,  2  Carr. 
&  K.  115, 1  Denison's  Cr.  Cas.  9;  Rex.  i\  Chatburn,  1  Moody  Cr.  Cas. 
403 ;  and  added : 

"  The  conclusion  reached  is  in  harmony  with  the  ruling  of  this 
Department  made  by  Secretary  Bayard,  and  set  out  in  a  note  to  sec- 
tion 171  of  Moore  on  Extradition.  The  ruling  was  adverse  to  the 
contention  which  was  there  made  in  behalf  of  J.  and  A.  Henderson, 
who  had  been  extradited  to  Canada  on  a  charge  of  an  assault  with 
intent  to  commit  murder,  and  were  convicted  of  an  assault  with  intent 
to  do  bodily  harm.  This  Government  refused  to  intervene,  on  the 
ground  that  they  were  tried  for  the  offense  for  which  they  were  sur* 
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rendered ;  and  the  conviction  of  the  lesser  offense,  included  in  the  one 
(charged,  was  not  in  contravention  of  the  terms  of  the  treaty. 

"  The  treaty  declares  that  '  no  person  surrendered  shall  be  triable 
or  tried  for  any  crime  or  offense  other  than  the  offense  for  which  he 
was  surrendered.' 

"  Piatt  was  tried  for  such  offense,  and  the  trial,  conviction,  and 
judgment  seem  to  have  been  regular,  according  to  the  course  of  the 
common  law ;  and  the  conviction  being  in  due  form  does  not  in  itself 
contravene  the  letter  or  the  spirit  of  the  treaty. 

"  If,  however,  this  conclusion  be  erroneous,  it  is  competent  for  Piatt 
to  have  the  question  judicially  determined. 

"  The  treaty  being  the  supreme  law  of  the  land,  he  has  a  remedy  by 
way  of  appeal  for  the  correction  of  any  error  committed  in  violation 
of  his  treaty  rights.  Any  intervention  by  this  Government  at  present 
would  therefore  be  premature." 

Mr.  Sherman,  Sec.  of  State,  to  Sir  J.  Pauncefote,  Brit,  amb.,  No.  840,  Nov. 
26,  1897,  MS.  Notes  to  Brit.  Leg.  XXIV.  68. 

5.  Judicial  Remedies. 

§  600. 

Edward  Underwood,  a  citizen  of  the  United  States,  was  extradited 
from  Canada  in  1896  on  a  charge  of  murder  committed  in  Texas. 
He  was  tried  and  acquitted,  but  was  immediately  afterwards  re- 
arrested on  two  charges  of  robbery  committed  prior  to  his  extra- 
dition, and  on  these  charges  was  found  guilty  and  sentenced  to  16 
years'  imprisonment.  This  sentence  was  duly  affirmed  on  appeal. 
The  British  ambassador  subsequently  lodged  a  protest  against  the 
imprisonment,  as  a  violation  of  Art.  III.  of  the  treaty  of  1889.  It 
appeared  that  at  no  time  during  the  judicial  proceedings  did  the 
prisoner  raise  the  question  of  his  privilege  from  trial  for  another 
offence  under  that  article.  On  these  facts  it  was  advised  that,  as  the 
question  was  of  a  judicial  nature,  there  were  no  steps  to  be  taken  to 
fulfill  the  obligations  of  the  treaty  except  through  the  appropriate 
judicial  proceedings,  which  the  Department  of  Justice  expressed  its 
readiness  to  facilitate  in  every  proper  w^ay,  if  it  should  be  deemed 
advisable  by  the  prisoner  or  by  those  interested  in  his  behalf  to 
apply  for  a  writ  of  habeas  corpus. 

Griggs,  At.-Gen..  March  27.  1901.  23  Op.  431. 

This  opinion  was  reaffirmed  by  Knox,  At-Gen.,  Dec.  24,  1901,  23  Op.  604, 
in  the  case  of  Henry  E.  Acosta,  who,  after  serving  a  sentence  in 
Florida,  on  conviction  of  an  offence  for  wliich  his  extradition  was 
obtained  from  Mexico,  was  on  tlie  day  of  his  release,  as  the  Mexi- 
can Government  complained,  imme<iiately  rearrested  for  another 
offence  committed  prior  to  his  extradition.    In  the  course  of  his 
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opinion  Attorney-General  Knox  said :  "  I  do  not  mean  to  intimate 
that  his  only  resort  is  to  the  courts,  or  that  if  they  deny  him  any 
rights  which  he  may  possess,  the  Federal  Goveniraent  is  powerless  or 
free  from  obligation  to  interfere  in  that  which  may  then  be  a  matter 
of  international  obligation.  .  .  .  My  present  opinion  is  only 
intended  to  intimate  that  his  primary  resort  is  to  the  courts,  and 
that  the  exeeutlA-e  department  ...  is  under  no  obligation  to 
take  steps  to  protect  Acosta  in  his  legal  rights  until  he  has  himself 
asserted  them  in  the  judicial  department.*' 

The  opinion  of  Attorney-General  Griggs  was  in  substance  com- 
municated to  the  British  embassy,  with  the  statement  that,  under 
the  circumstances,  while  the  Department  of  State  recognized  the 
binding  obligation  of  the  treaty,  the  usual  rule  touching  denial  of 
justice  by  municipal  courts  before  resort  was  had  to  diplomatic 
intervention  should  be  observed. 

Mr.  Hay,  Sec.  of  State,  to  Lord  Pauncefote,  British  ambass.,  April  3, 
1901,  No.  2127,  MS.  Notes  to  British  Leg.  XXV.  502. 

6.  Question  of  Consent. 
§  601. 

"  I  have  the  honor  to  acknowledge  the  receipt  of  your  note  of  the 
4th  instant,  enclosing  a  declaration  made  by  Joseph  Stupp,  under 
date  of  January  18,  1876,  in  which  he  renounces  the  right  granted  to 
him  by  Article  III.  of  the  treaty  of  March  19,  1874,  with  Belgium, 
and  declares  his  willingness  to  be  tried  for  theft,  as  charged  in  the 
indictment,  and  conveying,  at  the  same  time,  the  additional  informa- 
tion that  Stupp  has  been  found  guilty  of  all  the  crimes  with  which  he 
was  charged." 

Mr.  Fish,  See.  of  State,  to  Mr.  Delfosse,  Belg.  min.,  Feb.  11,  1876,  MS. 
Notes  to  Belg.  Leg.  VIL  41. 

Art.  in.  provided  that  the  treaty  should  not  apply  to  any  offence  com- 
mitted prior  to  its  date,  except  murder  and  arson.  The  theft  in 
question,  which  was  committed  prior  to  that  date,  as  were  all  the 
crimes  with  which  Stupp,  alias  Vogt,  was  charged,  was  therefore  ex- 
cluded. Mr.  Fish,  by  his  simple  response,  the  whole  of  which  is  here 
given,  impliedly  assented  to  Stupp's  voluntary  waiver  of  immunity. 

By  the  treaty  with  Belgium  of  June  13,  1882,  Art.  IlL,  trial  for  another 
than  the  extradition  offence  is  inhibited,  without  the  consent  of  the 
surrendering  government. 

See  Mr.  Wharton,  Act.  Sec.  of  State,  to  Mr.  NIcoll,  June  14,  1892,  180  MS. 
Dom.  Let  082. 

In  1888  two  persons  charged  with  forgery  in  North  Carolina  fled 
to  Canada,  where  they  were  apprehended  for  extradition.  While 
under  arrest  they  entered  into  an  agreement  with  the  United  States 
attorney  for  the  eastern  district  of  North  Carolina,  as  representing 
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that  State  in  the  matter,  to  the  effect  that,  if  they  should  surrender 
themselves  to  the  person  designated  by  the  President  of  the  United 
States  to  receive  them  and  return  to  North  Carolina,  there  to  be  dealt 
with  according  to  law,  they  should  not  be  tried  in  the  courts  of  the 
United  States  nor  in  the  State  courts  on  any  charges  other  than  those 
for  which  their  extradition  was  sought.  The  fugitives  returned  to 
North  Carolina,  and  were  tried  and  convicted  for  forgery.  They 
subsequently  sought  to  be  released  on  the  ground  that  they  were  tried 
for  a  statutory  forgery,  whereas  if  they  had  been  regularly  extradited 
they  could  have  been  tried  only  for  common-law  forgery.  The  court 
took  the  view  that  the  agreement  under  which  the  prisoners  returned 
had  not  been  violated,  but  added  that,  if  it  had  been  violated,  they 
should  have  raised  the  objection  at  their  trial  and  could  not  set  it  up 
on  habeas  corpus  after  they  had  been  duly  tried  and  convicted. 

In  re  Cross,  43  Fed.  Rep.  517. 

"  I  have  the  honor  to  acknowledge  the  receipt  of  your  note  of  the 
10th  of  Januarv  last  in  relation  to  the  case  of  Jacob  David,  a  citizen 
of  the  United  States,  who  was  extradited  from  Germany  to  the 
United  States  in  January,  1893,  on  charges  of  forgery  and  of  fraudu- 
lent use  of  forged  papers. 

"  In  order  to  present  this  case  in  its  proper  light,  I  will  briefly  refer 
to  the  prior  correspondence.  On  the  25th  of  January,  1894,  your 
excellency,  acting  under  the  instructions  of  your  Government,  ad- 
dressed to  me  a  note  in  which  you  drew  attention  to  certain  state- 
ments in  the  American  press  in  which  it  was  represented  that  David, 
apparently  after  his  extradition,  was  indicted  for  the  offenses  of 
larceny,  forgery,  and  embezzlement — all  of  which  were  embraced  in 
one  indictment,  and  that  when  arraigned  on  this  indictment  he 
pleaded  guilty  and  was  sentenced  on  the  charge  of  larceny,  the  other 
charges  being  dismissed  or  abandoned.  It  appearing,  according  to 
these  representations,  that  David  had  been  arraigned  and  sentenced 
on  a  charge  for  which  his  extradition  was  not,  and  under  the  treaty 
between  the  United  States  and  Germany  could  not  have  been,  de- 
manded, yon  requested  me  to  inform  you  whether  he  had  '  actually, 
since  his  extradition,  been  criminally  prosecuted  for  any  acts '  other 
than  those  for  which  he  was  surrendered. 

"  Inquiry  of  the  governor  of  Illinois,  against  the  laws  of  which 
State  David's  offense  was  committed,  elicited  the  fact  that  in  October, 
1892,  he  was  indicted  for  forging  a  bond  and  also  a  transfer  of  stock. 
He  had  previously  been  indicted  for  larceny.  "Wlien,  more  than  a 
year  afterwards,  he  was  brought  back  on  the  charges  involving  for- 
gery, he  offered  to  plead  guilty  to  the  charge  of  larceny  if  the  other 
charges  against  him  should  be  dismissed.  This  offer,  which  seems  to 
have  been  dictated  solely  by  motives  of  self-interest  on  the  part  of 
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David,  was  accepted  by  the  State,  and  after  pleading  guilty  to  the 
charge  of  larceny  he  was  sentenced  to  a  term  of  imprisonment,  which 
expired  about  five  months  ago.  These  facts  were  duly  communicated 
to  your  excellency.  It  appears  from  them  that  David  was  not  prose- 
cuted after  his  surrender  on  the  charge  of  larceny,  but  that,  having 
previously  been  charged  with  that  offense,  the  indictment  for  which 
was  still  pending,  he  sought  to  plead  guilty  to  it  in  order  to  avoid  a 
prosecution  for  the  offenses  for  which  he  was  extradited.  The  volun- 
tary character  of  the  proceeding  on  the  part  of  David  is  shown  not 
only  by  these  circumstances,  but  also  by  the  fact  that  it  has  not  been 
suggested  that  he  fancied  himself  to  have  any  ground  for  complaint. 
Indeed,  it  may  well  be  assumed  that  he  owes  his  liberty  to-^stfto  the 
lenient  compliance  of  the  authorities  of  Illinois  with  his  tvishes. 

"  The  circumstance  that  in  your  note  of  the  10th  of  January  you 
refer  to  '  the  extension  of  the  criminal  prosecution  of  Jacob  David  to 
other  acts  than  that  for  which  the  extradition  was  granted,'  and 
protest  in  behalf  of  your  Government  '  on  the  ground  that  in  the 
present  case  proceedings  have  been  instituted  against  the  extradited 
person  without  its  consent  for  acts  for  which  the  extradition  was  not 
granted,'  has  led  the  Department  to  doubt  whether  the  facts  in  the 
case,  as  they  are  herein  again  set  forth,  have  been  correctly  appre- 
hended by  the  Imperial  Government.  It  certainly  appears  that  there 
was  no  extension  of  the  prosecution  of  David,  and  that  no  new  pro- 
ceedings were  instituted  against  him  after  his  extradition.  But, 
whatever  may  be  the  understanding  of  the  Imperial  Government  as 
to  the  facts  in  the  case,  there  are  certain  propositions  of  law  laid 
down  in  the  note  of  your  excellency  from  which  this  Government  is 
compelled  to  dissent.  It  is  said  to  be  the  opinion  of  the  Imperial 
Government  that  rights  can  not  in  general  be  derived  by  an  extradited 
criminal  from  the  treaty  under  which  his  extradition  is  granted,  since 
extradition  treaties  '  rather  create  rights  only  between  the  Govern- 
ments concerned.'  This  Department  was  not  aware  that  such  was 
the  law  in  Germany.  It  certainly  is  not  the  law  in  the  United  States. 
It  is  true  that  at  one  time  various  courts  in  this  country  held  the 
opinion  now  expressed  by  your  excellency  in  behalf  of  the  Imperial 
Government,  and,  acting  upon  that  opinion,  they  maintained  that  an 
extradited  person  could,  in  spite  of  his  protest,  be  prosecuted  for 
offenses  other  than  that  for  which  he  was  delivered  up,  unless  the 
surrendering  Government  formally  objected.  But,  since  the  decision 
of  the  Supreme  Court  of  the  United  States  in  the  case  of  Rauscher,  it 
has  been  the  settled  law  of  the  land  that  the  exemption  from  such 
prosecution  is  so  far  a  personal  right  that  the  extradited  person  may 
demand  and  obtain  its  judicial  enforcement. 

"  This  Department  is  not  unaware  of  the  fact  that  it  is  often  loosely 
said  that  the  exemption  from  trial  for  offenses  other  than  that  for 
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which  extradition  was  granted  is  a  right  belonging  to  the  surrendering 
Government  rather  than  to  the  person  surrendered.  "When  properly 
interpreted,  the  meaning  of  this  statement  appears  to  be  only  that  if 
the  surrendering  Government  waives  the  right  the  individual  can  not 
set  it  up.  To  permit  him  to  do  so  would  be  to  concede  what  no  state 
will  now  admit,  viz,  that  a  fugitive  from  justice  can  claim,  as  against 
the  country  of  refuge,  a  right  of  asylum.  As  the  Government  of  the 
country  of  refuge  may,  in  accordance  with  its  own  laws  and  views  of 
policy,  deliver  up  fugitives  from  justice  against  their  will,  so,  after 
their  surrender,  it  may  waive  the  limitations  which  it  may  have  seen 
fit  to  impose  in  regard  to  their  trial. 

•  "  But,  while  the  fugitive  does  not  acquire  any  right  as  against  the 
surrendering  Government  by  reason  of  his  extradition,  it  seems  equally 
plain  that  the  surrendering  Government  does  not,  by  reason  of  the 
same  transaction,  acquire  any  right  as  against  the  person  surrendered. 
For  this  reason  the  Department  is  unable  to  regard  as  sound  the 
proposition  advanced  in  the  note  of  your  excellency  that  'the  declara- 
tions of  the  criminal  can  not  be  taken  into  consideration.' 

"  It  is  not  difficult  to  show  that  this  proposition,  when  followed  to 
its  logical  consequences,  carries  us  beyond  any  rule  ever  laid  down 
on  the  subject  of  limitations  as  to  trial.  The  case,  with  reference  to 
which  extradition  treaties  are  made,  is  that  of  the  recovery  and  prose- 
cution of  an  offender  against  his  will,  and  it  is  with  reference  to  such 
a  case  that  the  rules  of  extradition  are  usually  discussed.  The  object 
of  the  whole  system  is  to  punish  crime,  not  to  protect  it ;  to  compel 
offenders  to  submit  to  prosecution,  not  to  prevent  them  from  doing  so. 

"  With  the  idea  of  compulsory  prosecution  in  view,  it  is  laid  down 
as  a  general  rule,  not  merely  that  a  person  delivered  up  shall  not  be 
tried  for  an  offense  other  tlian  that  for  which  he  was  surrendered,  but 
that  he  shall  not  be  so  tried  until  he  shall  have  had  an  opportunity  to 
return  to  the  jurisdiction  of  the  surrendering  Government.  This  is 
the  construction  given  by  writers  to  the  limitation  as  to  trial,  whether 
the  limitation  be  expressed  in  terms  thus  comprehensive  or  in  terms 
more  brief. 

"  It  needs  no  argument  to  show  that  this  rule  necessarily  presup- 
poses the  right  and  the  power  of  the  accused  voluntarily  to  w^aive  his 
imnumitv  from  trial.  While  it  assumes  that  he  is  averse  to  trial,  it 
treats  his  omission  to  leave  the  jurisdiction  as  an  implied  waiver  of 
his  exemption.  It  is  obvious  that  such  a  waiver  could  not  l)e  implied 
from  his  conduct  if  he  had  not  the  power  to  make  it  by  an  express 
declaration.  The  theory  advanced  by  the  Imperial  (jovernment 
would  place  the  accused  under  a  positive  disability  and  convert  a  rule 
made  for  his  protection  into  a  means  of  oppression.  It  would  de- 
prive him  of  liis  free  volition  by  denying  him,  after  his  surrender,  the 
freedom  of  action  which  he  enjoyed  before,  when  it  w^as  within  his 
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power  voluntarily  to  deliver  himself  up  to  be  tried  for  any  and  every 
offense  with  which  he  was  charged. 

"  Of  the  possible  practical  consequences  of  such  a  theory  the  case 
under  consideration  affords  an  excellent  iUustration.  By  the  accept- 
ance of  his  offer  to  plead  guilty  to  the  charge  of  larceny,  David  ac- 
quired immunity  from  punishment  on  graver  charges,  and  soon  ac- 
quired his  liberty.  Had  he  been  deprived  of  his  freedom  of  action,  he 
might  have  been  required  not  only  to  undergo  trial  and  probably 
longer  imprisonment  on  the  charges  for  which  he  was  surrendered, 
but  afterwards  to  become  a  fugitive  from  justice  again  in  order  to 
avoid  prosecution  for  larceny.  The  proposition  he  made,  and  of 
which  he  secured  an  acceptance,  was  manifestly  for  his  advantage. 

"  Such  being  the  views  of  this  Government,  I  do  not  see  any  ground 
for  attempting  to  bring  to  account  the  officials  of  the  State  of  Illinois 
who  participated  in  the  transaction  to  which  David  was  voluntarily 
a  party.  Nor  can  this  Government  undertake  to  guarantee  in  each 
particular  case  that  a  fugitive  surrendered  for  one  offense  will  not 
voluntarily  submit  to  be  tried  for  another,  and  that  the  courts,  should 
he  so  submit,  will  refuse  to  try  or  punish  him." 

Mr.  Gresham,  Seo.  of  State,  to  Baron  Saurma,  Qermaii  amb.,  Feb.  26, 
1805,  For.  Rel.  1895,  I.  402. 

"  In  reply  to  your  excellency's  note  of  the  26th  of  February  last, 
relative  to  the  extradition  of  Jacob  David  to  the  United  States  au- 
thorities, I  have  the  honor,  in  obedience  to  instructions  received,  to 
submit  the  following  remarks  to  your  excellency : 

"  The  Imperial  Government  has  taken  cognizance,  with  great  inter- 
est, of  the  statements  made  in  the  aforesaid  note,  and  is  able  to  agree 
with  some  of  them  entirely. 

"As  is  therein  remarked,  with  reference  to  the  Rauscher  case,  a  crim- 
inal who  has  been  surrendered  to  the  German  authorities  may,  in  the 
opinion  of  the  Imperial  Government,  when  arraigned  before  the  (Jer- 
man  courts,  appeal  to  the  treaty  under  which  his  extradition  has  been 
granted  and  demand  that  its  provisions  be  executed.  This  is  the  case 
at  least  when  the  treaty  in  question  has  been  ratified  by  the  proper 
legislative  bodies  and  has  been  made  public  in  the  manner  required 
for  laws. 

"  The  treaty  then  is,  at  the  same  time,  a  law,  and  the  accused  may 
demand,  as  he  may  in  the  case  of  any  law,  that  it  be  executed,  and 
may  oppose  its  violation  by  the  same  means  by  which  he  may  oppose 
the  violation  of  other  laws.  To  that  extent  it  is  true  that  an  extra- 
dited person  may  derive  rights,  as  regards  the  country  to  which 
the  extradition  has  been  granted,  from  the  treaty  as  from  a  law  of 
the  land.  That,  however,  is  a  domestic  affair  of  this  country,  and, 
was  consequently  not  referred  to  by  the  Imperial  Government  in  the 
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first  statement  which  it  made  to  your  excellency  in  the  note  of  this 
embassy  of  January  10,  1895.  For,  between  the  two  Governments, 
the  international  side  only  comes  into  question,  and,  while  the  Impe- 
rial Government  claims  that  an  extradited  criminal  can  derive  no 
rif^hts  from  a  treaty  between  two  states,  as  being  an  international 
instrument,  it  thinks  that  the  United  States  Government  will  not 
object  to  this.  The  two  ways  of  considering  the  question  do  not  ex- 
clude one  another.  A  treaty  of  extradition  has  a  double  character, 
both  as  a  law  of  the  land  and  as  a  standard  of  international  law. 
The  first  side  of  the  case  has  been  thoroughly  discussed  in  the  note  of 
the  Honorable  Mr.  Gresham,  Secretary  of  State.  The  second  side 
has,  however,  in  the  opinion  of  the  Imperial  Government,  not  received 
sufficient  attention.  For,  while  an  extradited  pei*son  may  \ye  author- 
ized to  renounce  the  rights  which  he  may  himself  derive  from  the 
treaty  as  a  law,  the  rights  are  not  thereby  affected  which  the  extra- 
diting state  has  acquired — as  regards  the  other  state — from  the 
international  instrument  of  extradition.  Those  rights  are  within  the 
domain  of  international  law  and  are  entirely  independent  of  the  will 
of  the  extradited  pei'son. 

"  Your  excellency's  note  of  the  26th  of  February  last  seeks,  it  is 
true,  to  show  that  those  rights  are,  to  a  certain  extent,  independent 
of  the  will  of  the  extradited  person,  inasmuch  as  it  states  that  extra- 
dition treaties  are  concluded  for  the  recovery  and  prosecution  of  an 
offender  against  his  will,  that  the  limitations  to  which  the  prosecution 
is  subjected  by  the  treaty  form  a  rule  made  for  his  (the  offenders) 
protection,  and  that  he  would  be  deprived  of  his  free  volition  if  the 
freedom  of  action  were  denied  him  after  his  extradition  which  he 
enjoyed  l)efore.  The  Imperial  Government,  however,  does  not  think 
that  it  can  fullv  share  all  these  views. 

"Although  it  mav  usuallv  be  the  case  that  an  offender  is  extradited 
against  his  will,  this  by  no  means  l)elongs  to  the  conception  of  extra- 
dition. It  not  infrequently  happens  that  a  fugitive  criminal  declares 
that  he  is  willing  to  be  surrendered,  and  it  is  quite  conceivable  that 
such  a  person  should  consent  before,  as  David  did  after,  his  extradi- 
tion, to  be  prosecuted  for  acts  other  than  those  provided  for  in  the 
treaty. 

"  Would  the  United  States  Government  suppose  that  such  a  decla- 
ration was  deserving  of  consideration,  and  that,  for  instance,  a  crim- 
inal who  should  l)e  surrendered  bv  the  United  States  to  Germanv 
would,  on  giving  his  consent  thereto,  be  sentenced  by  the  German 
courts  for  a  political  or  military  offense,  or  for  an  act  which,  accord- 
ing to  American  ideas  of  law,  was  not  even  a  criminal  offense?  The 
Imperial  Government  would  not  suppose  such  a  thing  if  the  case 
.were  reversed.  It  holds  the  opinion,  on  the  contrary,  that  when  an 
offender  does  not  ai)pear  before  the  courts  whose  duty  it  is  try  him, 
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and  thus  furnishes  ground  to  one  state  to  ask  legal  aid  of  another, 
his  will,  as  regards  the  arrangement  to  be  made  by  the  two  states 
concerning  his  extradition,  can  no  longer  be  entitled  to  considera- 
tion. As  no  American  officer  whose  duty  it  is  to  take  charge  of  a 
criminal  who  has  been  surrendered  by  Germany  would  set  such  crim- 
inal at  liberty  on  his  declaring  that  he  would  voluntarily  appear 
before  the  proper  American  court,  just  so  the  Imperial  Government 
can  attach  no  significance  to  such  a  person's  declaration  that  he 
thus  submits  to  prosecution,  as  if  he  had  appeared  voluntarily;  it 
can  do  so  neither  when  such  declaration  is  made  after  extradition  nor 
when  it  is  made  before.  If  an  offender  has  once  failed  to  apear  vol- 
untarily, he  can  not  afterwards  pretend  that  he  has  appeared.  An 
enforced  return  then  takes  the  place  of  a  voluntary  appearance,  ap- 
plication therefor  being  made  by  one  state  and  granted  by  another, 
and,  in  the  view  of  the  Imperial  Government,  such  enforced  return  is 
to  be  considered  as  an  international  act,  from  the  point  of  view  of 
public  law.  To  what  extent  such  legal  aid  is  to  be  rendered  depends 
upon  the  agreement  that  has  l)een  made,  once  for  all,  by  means  of  a 
treaty  of  extradition  or  for  that  particular  case. 

"  The  main  object  to  be  kept  in  view  in  such  cases  is,  as  is  perti- 
nently remarked  in  your  excellency's  note  of  February  20,  to  punish 
crime,  not  to  protect  it.  When  the  state  to  wiiich  application  is 
made  grants  the  application,  but  only  on  certain  conditions,  this  is 
to  be  explained  by  the  fact  that,  while  it  is  perfectly  willing  to  lend 
the  foreign  state  the  required  legal  aid,  it  must,  to  some  extent,  con- 
sider its  own  sovereignty  and  its  own  interest.  Thus  is  explained 
the  fact  that  extradition  is  not  granted  for  acts  that  are  not  punish- 
able in  the  state  to  which  application  is  made.  The  latter  state, 
in  the  opinion  of  the  Imperial  Government,  will  not  Ik?  likely  to  aid 
in  the  punishment  in  another  state  of  a  person  whom  it  does  not 
itself  consider  a  criminal,  and  if  it  requires  that  the  extradited  per- 
son shall  not  subsequently  be  held  responsible  for  such  acts,  it  doi^s 
so  for  the  purpose  of  upholding  its  sovereignty  and  its  views  of 
what  is  right.  It  seems  evident  that  this  state  right  is  dependent 
solely  up(m  its  (the  extraditing  state's)  will,  and  that  it  can  be 
renounced  by  it  only,  and  not  by  the  person  extradited.  That  pc^rson 
may  secure  immunity  from  punishment  under  the  protection  of  such 
reservations,  but  that  is  only  a  consequence,  not  the  object  of  this 
or  of  any  similar  reservation  made  in  connection  with  the  extradition. 
If,  for  instance,  ho  provision  is  made  in  the  treaty  in  force  between 
Germany  and  the  United  States  for  extradition  for  emlH^zzlement  and 
theft,  the  lack  of  such  provision  is  evidently  not  to  be  ascril^ed  to  the 
fact  that  one  of  the  two  parties  thinks  that  a  man  who  has  Ix^en  guilty 
of  one  of  these  offenses  deserves  to  be  protected  from  the  other  state, 
but  to  the  fact  that  when  the  treaty  was  concluded  these  offenses  were 
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not  considered  by  the  two  parties  as  being  of  sufficient  importance  to 
warrant  them  in  assuming  the  international  obligation  to  extradite 
and  the  burden  upon  their  own  sovereignty  which  is  therein  involved. 

''  In  their  own  interest  the  treaty-making  parties  have  thus  re- 
stricted their  obligation  to  grant  extradition,  and  if  a  criminal  derives 
any  advantage  therefrom  this  is  unfortunately  not  to  be  avoided 
w^hih^,  the  existing  treaty  is  in  force,  and  must  be  accepted  as  an  unde- 
sirable consequence  of  that  restriction.  It  would,  how^ever,  in  the 
opinion  of  the  Imperial  Government,  be  wrong,  and  would  not  appear 
to  be  in  harmony  with  the  principle  upheld  by  the  United  States 
Government,  viz,  that  the  object  of  extradition  is  to  punish  crime,  not 
to  protect  it,  if  the  protection  of  the  criminal  were  to  be  regarded  as 
the  real  object  of  the  restrictions  made  in  connection  with  extradition, 
and  if  the  renunciation  thereof  w^ere  to  be  made  dependent  upon  his 
will.  The  state  to  which  application  for  extradition  is  made  derives 
from  the  international  act  of  extradition  rights  which  belong  to 
international  law>  and  which  can  be  renounced  by  none  but  the  state 
alone. 

"  The  Imperial  Government  therefore  thinks,  to  its  regret,  that  it 
must  maintain  its  protest  against  the  action  taken  in  the  United 
States  in  the  case  of  David.  It  has  considered  the  procedure  in  that 
case  exactly  as  it  is  rehearsed  in  your  excellency's  note  of  the  26th 
ultimo  [meaning  February  26].  In  that  rehearsal  it  finds  confirma- 
tion of  the  fact  that  David  was  sentenced  in  the  United  States  for 
an  act  for  w^hich  his  extradition  could  not  have  been  demanded  ac- 
cording to  the  treaty,  and  for  which  he  should  not  have  been  punished 
without  the  consent  of  the  Imperial  Government,  so  long  as  he  was 
in  the  power  of  the  American  authorities  in  consequence  of  the 
extradition. 

"As  the  United  States  Government  declares  that  it  can  not  under- 
take to  guarantee,  in  each  particular  case,  that  no  rei)etition  of  such 
proceedings  shall  occur,  the  only  thing  that  remains  to  l)e  done,  in 
the  opinion  of  the  Imperial  Government,  is  to  settle  the  point  by 
means  of  a  new^  treaty  of  extradition,  so  that  such  treaty,  as  a  law  of 
the  land,  may  furnish  a  proper  criterion  to  the  American  courts." 

Baron  Saiirma,  German  amb.,  to  Mr.  Gresham,  Seo.  of  State,  April  0, 
1805,  For.  Rel.  1805,  I.  404. 

The  Mexican  Government  having  inquired  whether  the  Govern- 
ment of  the  United  States  would  grant  permission*  for  the  trial  of 
Antonio  Vizcarra,  who  had  been  extradited  to  Mexico  and  convicted 
on  a  charge  of  embezzlement,  on  the  further  charges  of  making  an 
attack  on  a  mail  coach,  of  destroying  correspondence  and  a  telegraph 
line,  and  of  kidnaping  and  robbery,  of  all  w^hich  the  evidence  showed 
him  to  be  guilty,  the  Department  of  State  replied  that  as  the  treaty 
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of  1861  did  not  authorize  either  government  to  consent  to  the  trial 
of  an  extradited  fugitive  for  a  crime  other  than  that  for  which  lie 
was  surrendered,  and  as  the  treat v  of  1809  was  not  retroactive,  it  was 
not  in  its  power  to  give  the  desired  permission. 

Mr.  Hay,  Sec.  of  State,  to  Mr.  Aspiroz,  Mex.  anib..  No.  81,  April  0,  1900, 
MS.  Notes  to  Mex.  Ijeg.  X.  523. 

7.  Civil  Suits. 
§  002. 

a 

"  The  case  of  Adriance  v,  Lagrave,  59  N.  Y.  110,  has  been  cited  as 
supporting  the  doctrine  held  by  Judge  Benedict  [United  States  r, 
Lawrence,  13  Blatchf.  295],  and  undoubtedly  the  langiuige  of  the 
opinion  delivered  by  Chief  Justice  Church,  for  the  court,  in  that 
case,  adopts  the  reasoning  of  Judge  Benedict's  opinion.  Consider- 
ing the  high  character  of  that  court,  it  may  be  proper  to  make  an 
observation  or  two  on  that  case.  First.  It  seems  that  while  Lagrave 
was  held  for  trial  in  this  country  under  extradition  proceedings,  by 
which  he  was  removed  from  France  under  the  treaty  of  1843  with 
that  nation,  being  out  on  bail,  he  was  arrested  under  a  writ  in  a  civil 
suit  for  debt,  which  issued  from  one  of  the  courts  of  the  State  of 
New  York.  He  made  application  by  a  writ  of  hahean  corpuH  to  be 
released  from  this  arrest,  on  the  gi-ound  that  he  was  protected  from 
it  by  the  terms  of  the  treaty  under  which  he  was  surrendered,  which, 
in  that  respect,  are  similar  to  those*  of  the  treaty  of  1842  with  Great 
Britain.  The  difference  Ix^tween  serving  process  in  a  civil  action 
brought  by  a  private  party,  whether  arrest  be  an  incident  to  that 
procress  or  not,  and  the  indictment  and  prosecution  of  a  person 
similarly  situated  for  a  crime  not  mentioned  in  the  treaty  of  extra- 
dition under  which  the  defendant  was  by  force  brought  to  this 
country,  is  too  obvious  to  need  conmient.  And  while  it  is  unnecessary 
to  decide  now  whether  he  could  lx»  so  served  with  process  in  civil 
proceedings,  it  does  not  follow  that  he  would  lx»  equally  liable  to 
i^rrest,  trial,  and  conviction  for,  crime,  and  especially  a  crime  not 
enumerated  in  the  extradition  treatv,  and  committed  In^fore  his 
removal.  Second.  The  case  of  Adriance  r,  Lagrave  was  decided  in 
the  supreme  court  of  the  State  by  an  order  discharging  Lagrave 
from  arre.st  under  the  wTit,  and  the  writ  was  vacated.  This  judg- 
ment was  the  imanimous  opinion  of  the  court,  in  which  sat  three 
eminent  judges  of  that  State,  to  wit,  Daniels,  Davis,  and  Brady.  In 
the  court  of  appeals  this  judgment  was  revers(»d  by  a  divided  court, 
Judges  Folger  and  Grover  dissenting." 

MiUer.  .!..  deUverinff  opinion  of  court  in  Ignited  States  v.  Uausoher.  119 
U.  S.  420 ;  Moore  on  Extradition,  I.  207. 
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It  was  advised  by  Mr.  Phillips,  Solicitor-General,  July  16,  1875  (15  Op. 
501),  In  the  case  of  Lawrence,  that  as  a  fugitive  criminal  when  sur- 
rendered was,  in  the  absence  of  a  stipulation  to  the  contrary,  deliv- 
ered up  to  justice  "generally,  absolutely,  and  simply,"  he  might  be 
prosecuted  for  offences  other  than  that  for  w^hich  he  was  surrendered, 
and  by  parity  of  reasoning  might  be  served  with  process  and  even 
arrested  in  civil  actions.  The  only  authorities  cited  by  the  Solicitor- 
General  were  the  cases  of  Caldwell,  8  Blatchf.  131 ;  Adriance  v. 
Lagrave,  59  N.  Y.  110 ;  Clarke  on  Extradition,  2d  ed.,  p.  90,  and  note ; 
and  certain  parts  of  the  report  of  the  British  Commission  on  Extra- 
dition of  18(58 — all  antedating,  as  did  the  Sol ici tor-Genera Fs  opinion 
itself,  the  controversy  in  the  Winslow  case. 

While  it  has  been  held  that  the  plaintiff  in  a  civil  action,  who  has 
wrongfully  brought  the  defendant  within  the  jurisdiction  by  extradi- 
tion pioceedings,  cannot  take  advantage  of  his  own  wrong,  yet  It 
has  also  been  held  that  where  no  such  connection  exists  the  defendant 
is  liable  to  civil  actions.  (Martin  t?.  Woodhall,  56  N.  Y.  Super.  Ct 
439.) 

A  contrary  view,  however,  has  been  taken  on  the  strength  of  the  principles 
laid  down  by  the  Supreme  Court  in  Uauscher*s  case.  (In  re  Reinitz, 
39  Fed.  Rep.  204;  Moore  on  Extradition.  I.  §§  184,  185,  pp.  270-272.) 

See,  also,  In  re  Baruch.  41  Fed.  Rep.  472;  Moore  on  Extradition,  I.  271?- 
280. 

The  iwsltion  that  statutes  for  the  protection  of  an  extradited  person 
from  general  criminal  prosecution  do  not  apply  to  civil  proceedings. 
Is  sustained  by  Allen  v.  Dykers,  3  Hill,  593.  597;  Childs  v.  Smith, 
55  Barb.  45,  53;  Rich  v.  Husson,  1  Duel,  017,  621;  Billings  t?.  Baker, 
28  Barb.  343. 

The  same  view  has  l>eon  taken  by  the  English  courts  in  Pooley  v,  Wetham, 
15  L.  R.  Ch.  D.  435;  Moore  on  Extradition,  I.  270,  740-741. 

VI.  IRREGULAR  RECOVERY  OF  FIJOITIVE. 

§  603. 

"  I  have  received  your  letter  of  the  12th  of  January,  in  reply  to 
which  I  have  to  inform  you  that  no  definitive  answer  has  yet  been 
received  to  the  application  for  the  release  of  Mr.  Hooper,  but  a  com- 
munication has  been  made  by  the  Canadian  government  to  the 
British  minister  residing  here,  stating  that  the  transportation  of 
Mr.  Hooper  from  within  the  State  of  New  York  into  Canada  was 
made  entirely  by  citizens  or  persons  residing  in  the  State,  in 
which  no  person  subject  to  the  Canadian  government  coo}x*rated. 
Should  this  prove  to  be  the  fact,  the  only  remedy  for  the  violation 
of  our  jurisdiction  appears  to  be  by  legal  process  within  the  State 
of  New  York  against  the  offenders.'" 

Mr.  Adams,  Sec.  of  State,  to  Mr.  Jackson,  Jan.  24,  1822,  19  MS.  Dom. 

Let.  248. 
See,  for  numerous  cases,  1  Moore  on  Extradition,  Chap.  VII.,  p.  281  et  seq. 
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A  nation  claiming  a  fugitive  from  justice  cannot  invade  the  terri- 
torial waters  of  another  state  for  the  purpose  of  arresting  such 
fugitive. 

Mr.  Buchanan,  Sec.  of  State,  to  Mr.  Wise,  Sept.  27,  1845,  MS.  Inst.  Brazil, 
XV.  119. 

As  to  "  kidnaping "  in  Canada,  see  Mr.  Fish,  Sec.  of  State,  to  Mr.  Wil- 
liams, Aug.  23,  1873,  100  MS.  Dom.  Let  2. 

In  1849  it  was  reported  in  the  press  that  a  Spaniard  named  Juan 
Garcia,  alias  Juan  Francisco  Rey,  a  political  refugee  from  Cuba,  who 
had  escaped  to  New  Orleans,  was  there,  by  order  of  the  Spanish 
consul  or  of  the  Spanish  or  Cuban  government,  kidnapped  or  enticed 
on  board  a  vessel  ostensibly  bound  for  St.  Thomas,  but  in  reality  for 
Havana,  and  taken  back  to  Cuba.  The  American  consul  at  Havana 
was  instructed  to  investigate  the  case,  and,  if  he  found  it  to  be  true 
that  the  Spanish  authorities  or  their  agents  had  been  concerned  in  so 
gross  an  outrage  upon  the  sovereignty  of  the  United  States,  to  demand 
of  the  captain-general  of  the  Island  the  prompt  surrender  of  the  per- 
son in  question,  in  order  that  he  might  be  sent  back  to  New  Orleans, 
as  well  as  the  punishment  of  every  individual  concerned  in  the  crime. 
The  consul  was  also  instructed,  in  case  he  should  have  occasion  thus 
to  address  the  captain-general,  to  declare,  in  the  name  of  the  Presi- 
dent, that  such  a  violation  of  the  sovereignty  of  the  United  States,  if 
committed  by  the  Spanish  or  Cuban  authorities  or  with  their  sanction 
and  connivance  and  not  promptly  and  satisfactorily  atoned  for,  would 
l)e  regarded  as  a  ground  for  bringing  the  matter  to  the  attention  of 
Congress  with  a  view  to  such  action  on  their  part  as  the  occasion 
might  demand  and  their  patriotism  and  wisdom  might  dictate. 

Mr.  Clayton,  Sec.  of  State,  to  Mr.  Campbell,  consul  at  Havana,  July  28, 
1849,  10  MS.  Desp.  to  consuls,  r^i2;  same  to  same,  Aug.  20,  1849,  id. 
*&40. 

April  12, 1863,  Mr.  Seward  complained  to  Lord  Lyons  of  the  abduc- 
tion by  two  Canadian  constables  of  two  persons  named  Wilson  and 
McElvery  from  Port  Huron,  Michigan.  Earl  Monck-,  governor- 
general  of  Canada,  disavowed  and  exi)ressed  regret  for  the  action  of 
the  officers,  whom  he  had  rebuked,  and  offered  at  once  to  restore  the 
abducted  persons  if  the  United  States  should  require  it.  Satisfaction 
was  expressed  with  Ijord  Monck's  action,  and,  as  the  papers  showed 
tliat  the  abducted  persons  were  felons  who  had  violated  the  laws  of 
Canada  and  sought  refuge  in  Michigjui,  Mr.  Seward  stated  that  the 
United  States  would  not  insist  on  tlieir  liberation  or  restoration,  but 
would  cheerfully  leave  them  to  the  penalties  which  had  been  adjudged 
against  them  by  a  judicial  tribunal  of  the  country  whose  laws  they 
had  violated. 

Mr.  Seward,  Sec.  of  State,  to  Lord  Lyons,  Hritlsli  min.,  Juno  C,  18G;i, 
MS.  Notes  to  Great  Britain,  X.  iH. 
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"  The  treaty  of  extradition  between  the  United  States  and  Mexico 
prescribes  the  forms  for  carrying  it  into  effect,  and  does  not  author- 
ize either  party,  for  any  cause,  to  deviate  from  those  forms,  or  arbi- 
trarily abduct  from  the  territory  of  one  party  a  person  charged  with 
crime  for  trial  within  the  jurisdiction  of  the  other." 

Mr.  Blaine,  Sec.  of  State,  to  Mr.  Roberts,  May  3,  1881,  137  MS.  Dom. 
I^t.  326. 

See,  to  Heme  effect,  Mr.  Frelinghuysen  to  Mr.  Roberts,  Feb.  5,  1883,  145 
MS.  Dom.  liet.  447. 

Investigation  having  shown  that  an  attempt  to  abduct  was  successfully 
resisted,  the  case  was  held  not  to  require  further  action.  (Mr.  Fre- 
linghuysen, Sec.  of  State,  to  Mr.  Robie,  Jan.  7,  1885,  153  MS.  Dom. 
Let.  590. ) 

See,  also,  Mr.  Frelinghuysen,  Sec.  of  State,  to  Mr.  Crittenden,  Dee.  12, 
1884,  153  MS.  Dom.  Let.  415. 

In  1891  the  United  States  demanded  the  return  to  American  juris- 
diction, subject  to  such  regular  extradition  process  as  the  Spanish 
STovernment  might  afterwards  institute  under  the  treaty,  of  one 
Ilufino  Rueda,  who,  on  June  19,  1891,  after  his  arrest  at  Key  West, 
with  a  view  to  extradition  on  a  charge  of  murder  in  Havana,  was 
during  the  night  taken  by  Spanish  agents  on  board  of  a  vessel  and 
carried  to  Havana.  The  Spanish  government  caused  the  prisoner 
to  be  returned  to  Kev  West. 

See  instructions  of  the  Department  of  State  to  the  American  minister  at 
Madrid,  of  Aug.  18,  Sept  12,  Sept.  16,  and  Dec.  8,  1801,  and  March 
24,  1892,  MS.  Inst.  Spain,  XXI.  54,  (55,  «'>,  91 :  and  despatch  No.  21«, 
of  March  5,  1892,  from  the  American  legation  at  Madrid,  124  MS. 
Desp.  from  Spain. 

In  1802  the  British  Government  voluntarily  agreed  to  return  to 
the  plac*e  in  the  State  of  New  York,  from  which  he  was  abducted,  a 
boy  15  years  of  age,  a  citizen  of  Canada,  who  was  kidnapped  or 
enticed  across  the  boundary  into  Canada,  and  who  was  afterwards 
tried  there  and  convicted  and  sentenced  to  a  reformatorv. 

Mr.  Foster,  Sec.  of  State,  to  Mr.  Washburn,  min.  to  Switzerland,  July  27, 

,1892,  For.  Uel.  1894.  (549,  VCA). 
See  Mr.  Foster,  Sec.  of  State,  to  Mr.  Herbert,  July  25,  1892,  MS.  Notes  to 

Gr.  Br.  XXII.  20. 
See,  also,  Mr.  Flay,  Sec.  of  State,  to  Lord  Pauncefote,  No.  1299,  Dec.  31, 

18J)8,  24  MS.  Notes  to  Br.  Leg.  413;   same  to  same.  No.  1016,  Nov.  22. 

1899,  25  id.  4. 

"  I  have  the  honor  to  acknowledge  the  receipt  of  Your  Excel- 
lency's note  of  the  12th  instant  relative  to  the  action  of  one  J.  H. 
Seeley,  a  detective  employed  by  the  North  West  Mounted  Police,  in 
obtaining  possession  of  the  person  of  one  George  A.  West,  alias 
•  Kid  '  West,  and  who  is  charged  wath  being  an  accessory  to  the  crime 
of  murder  committed  in  the  Yukon  Territory. 
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"  No  complaint  has  been  made  by  the  governor  or  other  officials 
of  the  State  of  Washington,  of  the  manner  in  which  the  possession 
of  West  was  obtained,  and  as  it  appears  in  the  report  of  Mr.  Seeley, 
copy  of  which  was  enclosed  with  your  note,  that  West  signed  an  agree- 
ment consenting  to  return  to  Dawson  in  the  custody  of  an  officer  or 
officers  of  Her  Majesty  to  be  tried  for  the  offense,  the  Department 
does  not  feel  called  upon  to  take  any  action  with  a  view  to  the  release 
or  return  of  West  from  the  custody  of  Her  Majesty's  authorities. 

"  From  the  foregoing,  it  follows  that  the  Department  sees  no 
objection  to  West's  testimony  being  made  available  in  the  murder 
trial.  The  frank  disavowal  by  the  Canadian  Government  of  the 
violation  of  territory  is  accepted  with  great  satisfaction.  Under  all 
the  circumstances,  the  Department  is  not  disposed,  on  its  own  initia- 
tive, to  interpose  obstacles  to  the  conveyance  of  the  prisoner  to  Yukon 
through  the  disputed  territoiy.  This  is  subject,  however,'  to  the 
understanding  that  the  Department  is  compelled  to  reserve  its  entire 
freedom  of  action  in  case  further  information  should  seem  to  require 
its  action." 

Mr.  IlUl,  Acting  See.  of  State,  to  Ix)rd  Pauncefote,  January  16,  1901,  MS. 
Notes  to  British  Legation,  XXV.  4.31. 

Where  a  fugitive  is  wrongfully  taken  from  the  jurisdiction  of 
another  country,  it  belongs  exclusively  to  the  government  of  such 
country  to  complain  of  the  violation  of  its  territory;  the  fugitive 
cannot  set  it  up,  even  though  there  exists  an  extradition  treaty 
between  the  two  countrie^s,  if  he  was  not  extradited  under  the  treaty. 

Ker  V.  IlUnois,  119  U.  S.  4.36. 

The  fact  that  the  original  complaint  on  which  a  fugitive  is 
arrested  charges  a  different  offence  from  that  for  which  he  is  eventu- 
ally extradited,  does  not  constitute  an  irregularity  which  he  can  set 
up  when  he  is  brought  to  trial  for  the  offence  for  which  lie  was  sur- 
rendered. The  method  in  which  a  foreign  government  may  execute 
its  own  laws  or  carry  into  effect  its  treaties  does  not  concern  the 
government  which  obtains  the  extradition.  The  fugitive,  when  duly 
surrendered  by  the  government  from  which  his  extradition  is 
demanded,  cannot  attack  the  method  of  his  surrender  and  thereby 
seek  to  defeat  justice. 

Hall  V.  Patterson,  45  Fed.  Rep.  352,  citing  1  Moore  on  Extradition,  §  204; 
Kelly  V.  State,  13  Tex.  App.  15a 

Under  Article  X.  of  the  treaty  between  the  United  States  and  Great 
Britain  of  1842,  which  provides  that  the  fugitive  shall  he  surrendered 
upon  such  evidence  of  criminality  as,  according  to  the  laws  of  the 
place  where  he  is  found,  would  justify  his  apprehension  and  commit- 
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ment  for  trial  if  the  crime  had  been  there  committed,  it  is  the  duty  of 
the  authorities  of  the  country  in  which  he  is  found  to  determine 
whether  the  facts  alleged  in  the  papers  constitute  an  offence  within 
the  treaty,  and,  if  they  hold  that  such  an  offence  is  established  and 
deliver  him  up,  their  decision  cannot,  in  the  absence  of  fraud  prac- 
ticed upon  them,  1^  questioned  by  the  prisoner  upon  his  trial. 

Cohn  V.  Jones,  100  Fed.  Rep.  039,  citing  In  re  Rowe,  77  Fed.  Rep.  161, 
23  C.  C.  A.  103. 

The  rule  that  the  jurisdiction  of  the  court  is  not  affected  by  an 
objection  raised  by  the  prisoner  to  the  manner  in  which  he  was 
brought  before  it  applies  to  the  action  of  a  governor  of  a  State  in 
obtaining  the  extradition  of  a  fugitive  from  a  foreign  country  where, 
because  of  the  absence  of  a  treatv,  the  Government  of  the  United 
States  refused  a  request  for  his  surrender. 

People  V.  Pratt,  78  Cal.  345,  20  Pac.  731. 

The  question  whether  the  acts  of  the  judicial  authorities  in  a  for- 
eign country  taking  part  in  the  extradition  of  a  fugitive  to  the  United 
States  are  in  excess  of  their  authority,  cannot  bo  inquired  into  by  the 
Government  of  the  United  States. 

Mr.  Frelinghuysen,  Sec.  of  State,  to  Mr.  Romero,  Mexican  min.,  May  15, 
1884,  MS.  Notes  to  Mexico,  IX.  0. 

VII.  POLITICAL  OFFENCES. 

"Most  codes  extend  their  definitions  of  treason  to  acts  not  really 
against  one's  country.  They  do  not  distinguish  between  acts  against 
the  goremment  and  acts  against  the  oppt^esfiions  of  the  gorernment. 
The  latter  are  virtues,  yet  have  furnished  more  victims  to  the  execu- 
tioner than  the  former.  .  .  .  The  unsuccessful  strugglers  against 
tyranny  have  been  the  chief  martyrs  of  treason  laws  in  all  countries. 
.  .  .  Treasons,  then,  taking  the  Himvhited  with  the  real^  are  suf- 
ficiently punished  by  exile." 

Mr.  Jeflfei'son,  Se<*.  of  State,  to  Messrs.  (^arnilcliael  and  Short,  Mar.  22, 

1702,  Am.  State  Pap.  For.  Rel.  258. 
See  1  Moore  on  Extradition,  oluip.  VIII.,  p.  303. 

In  February,  1802,  Henry  Myers  and  J.  F.  Tunstall,  American 

citizens,  members  of  the  crew   of  the   Confederate 
*T     toll*  *^    vessel  /Sumter^  then  lying  at  Gibraltar,  took  passage 

on  the  French  merchant  steamer  Ville  de  Malaga 
for  Cadiz,  in  order  to  obtain  a  suply  of  coal  for  the  Ctmfederatc 
cruiser.     The  Vilh  de  Malaga^  having  called  at  Tangier,  Morocco, 
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Myers  and  Tunstall  went  ashore,  where,  as  they  were  walking 
in  the  street,  the  United  States  consul,  with  the  aid  of  a  Moorish 
military  guard,  seized  them  and  conveyed  them  to  the  consulate, 
where  they  were  kept  in  irons  till  the  arrival  of  the  U.  S.  S. 
Ino^  on  which  they  were  shipped  for  the  United  States.  They  were 
subsequently  committed  to  military  custody  at  Fort  Warren, 
Boston.  The  point  having  been  raised  that,  because  the  men  were 
political  offenders,  Morocco  should  have  been  asked  to  deliver  them 
up,  Mr.  Seward  replied  that  none  of  the  treaties  of  the  Christian 
nations  with  Morocco  excepted  that  class  of  offenders  from  its  opera- 
tion. He  intimated  that  extradition  treaties  between  Christian 
nations  contained  such  an  exception,  beciiuse  those  nations  trusted  one 
another  to  prevent  any  abuse  of  their  protection  by  refugees.  No 
Christian  state  had  shown  itself  willing  thus  to  trust  the  Empire  of 
Morocco.  The  utmost,  he  said,  that  could  be  pretended  was  "that 
some  Christian  nations,  including  the  United  States,  have  informally 
manifested  their  approval  of  the  extension  of  the  right  of  asylum 
granted  by  the  Sultan  of  Turkey  to  the  Hungarian  refugees  in  the 
late  civil  war  in  Austria.  But  they  were  no  longer  combatants; 
their  attempted  revolution  was  ended,  and  the  refugees  were 
demanded  by  Austria,  not  on  the  ground  of  apprehensions  of  danger 
from  the  continued  hostility,  but  to  punish  them  for  the  treason 
which  she  alleged  they  had  committed.  Assuming  the  facts  as  re- 
ported, the  offenders  in  this  case  were  not  held  or  sheltered  in  Tan- 
gier as  exiles,  or  as  refugees  in  asylum,  but  they  were  taken  in  the 
very  act  of  war  against  this  government."  Mr.  Seward  added  that 
the  whole  proceeding  was  conducted  with  the  acquiescence  and  aid  of 
the  Moorish  governor. 

Mr.  Seward,  Sec.  of  State,  to  Mr.  McMath,  consul  at  Tangier,  April  28, 
18C2,  Dip.  Cor.  1862,  873,  875. 

The  Government  of  the  United  States  can  not  consent  to  the  sur- 
render, by  the  city  of  Bremen,  to  another  (Jerman  State,  on  the  plea 
of  dereliction  in  military  service,  of  a  citizen  of  the  United  States 
temporarily  residing  in  Bremen. 

Mr.  Cass,  Sec.  of  State,  to  Mr.  Schleiden,  Apr.  9,  1859,  MS.  Notes  to 
Hanse  Towns,  VII.  31. 

**  I  have  to  inform  you  tliat  Bremen,  and  it  is  l>elieved  the  German 
States  generally,  claim  tlie  right  under  treaties  with  the  Government 
of  Prussia  to  surrender  any  |)ersons  to  that  (lovernment  who  owe  it 
military  service,  and  who  may  be  found  in  their  respective  territo- 
ries. This  claim  has  not  tK?en  actiuiesce*!  in  by  the  United  States 
and  is  now  a  subjwt  of  discussion  with  Bremen,  Imt  it  Is  proper  to 
inform  you  that  it  is  still  asserte<l  by  th<.»  German  States."  (Mr. 
Appleton,  Assist.  Se<*.  of  State,  to  Mr.  Byck,  April  18,  1859,  50  MS. 
Dom.  Let.  237.)     See  supra,  $  436. 
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"  Neither  the  extradition  clause  in  the  treaty  of  1794  nor  in  that 
of  1842  contains  any  reference  to  immunity  for  political  oflFenses  or 
to  the  protection  of  asylum  for  political  or  religious  refugees.  The 
public  sentiment  of  both  countries  made  it  unnecessary.  Between 
the  United  States  and  Great  Britain,  it  was  not  supposed,  on  either 
side,  that  guarantees  were  required  of  each  other  against  a  thing 
inherently  impossible,  any  more  than,  by  the  laws  of  Solon,  was  a 
punishment  deemed  necessary  against  the  crime  of  parricide,  which 
was  beyond  the  possibility  of  contemplation." 

Mr.  Fish  to  Mr.  IloflPman,  May  22,  1876,  For.  Rel.  1876,  233,  237. 

"  I  have  the  honor  to  acknowledge  the  receipt  of  your  note  of  the 
3d  instant,  requesting  the  extradition  of  the  eight  Mexican  revolution- 
ists who  were  in  the  custody  of  Captain  Rafferty,  of  the  Sixth  Regi- 
ment of  United  States  Cavalry,  now  stationed  in  the  Territory  of 
Arizona.  ...  It  would  not  be  competent  for  this  Department  to 
take  any  steps  with  a  view  to  the  extradition  of  the  prisoners  unless 
their  names  shall  have  been  furnished,  and  the  offenses  with  which 
they  are  charged  shall  have  been  si^ecified.  The  fact,  too,  that  they 
are  charged  with  being  revolutionists  shows  that  whatever  may  have 
been  their  other  crimes  they  may  also  have  been  guilty  of  a  political 
offense,  for  which  the  treaty  stipulates  that  no  extradition  shall  bo 
granted." 

Mr.  Hunter,  Actiug  Sec.  of  State,  to  Mr.  Navarro,  Sept.  22,  1880,  For.  Rel. 
1880,  788. 

For  a  resolution  requesting  that  tbe  extradition  of  Agtiero,  tbe  (.'uban 
insurgent,  to  Spain  be  refused  until  charges  against  him  were  ascer- 
tained to  he  true,  and  retiuesting  the  Attorney-(Jeneral  to  investigate 
the  case,  and  ascertain  if  his  offense  was  a  iwlltical  one.  see  House 
Mis.  Doc.  34,  48th  Cong.  1st  sess.,  Feb.  8,  1884. 

In  1894  the  Salvadorean  Government  sought  to  obtain  from  the 

United  States  the  extradition  of  General   Antonio 

Case  of  the  Salva-    Ezeta,  and  certain  other  citizens  of  Salvador,  named 
dorean  refagees.  ^  ^ 

Bolaiios,  Colocho,  Cienfuegos,  and  Bustamante,  for 
certain  acts,  charged  as  murder  and  robbery,  committed  during  the 
progress  of  a  revolution  in  which  all  the  fugitives  in  question  were 
concerned. 

The  first  charge,  which  was  that  of  murder,  was  as  follows:  It 
appears  that  on  June  3,  1894,  one  Henriquez  was  taken  from  his 
father's  house  at  Coatupeque  by  General  I^milio  Avelar,  an  officer 
under  General  Ezeta;  that  he  was  subsequently  turned  over  b}' 
Avelar  to  Bolanos,  after  the  former  had  attempted  to  shoot  him; 
that,  on  reaching  General  Ezeta's  headquarters,  that  officer,  on  being 
told  that  Henriquez  was  a  spy,  struck  him  and  ordered  him  to  l)e 
hanged;  that  he  was  stoned  and  beaten  and  hung  up  in  the  plaza,  and 
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that  Bustamante  and  Cienfuegos  helped  to  kill  him,  the  latter  firing 
several  shots  into  his  body  before  he  was  dead. 

The  second  charge  was  that  of  the  alleged  robbery,  by  General 
Ezeta,  of  the  agency  of  the  International  Bank  of  Salvador  and  Nica- 
ragua, at  Santa  Tecla,  on  June  5,  1894.  It  appeared  that  on  the  day 
in  question  an  officer  of  the  rank  of  colonel,  acting  under  the  orders 
of  Antonio  Ezeta,  who  was  then  president  of  Salvador,  as  well  as 
commander  in  chief  of  the  army,  Carlos  Ezeta  having  fled  on  the 
4th,  demanded  of  an  official  of  the  bank  the  sum  of  ten  thousand  dol- 
lars, and  accompanied  his  demand  with  threats,  in  order  to  enforce 
compliance  with  it.  The  official  declared  that  there  were  not  ten 
thousand  dollars  in  the  agency,  to  which  the  colonel  replied  that  he 
should  turn  over  whatever  there  was,  as  "  the  president,  Antonio 
Ezeta,  was  becoming  impatient."  The  official  then  opened  the  vault, 
and  the  money,  amounting  to  two  thousand  five  hundred  and  eighty- 
four  dollars,  was  extracted  and  carried  to  Ezeta,  w^ho  ordered  it  to 
be  delivered  to  the  paymaster  of  his  forces. 

The  last  charge,  which  was  against  Ezeta  and  Cienfuegos,  was  that 
of  the  murder  of  one  Canas,  on  June  6, 1894,  and  was  supported  by  the 
testimony  of  several  witnesses.  It  was  shown  that  on  that  day,  while 
General  Ezeta  was  proceeding  with  his  staff  on  the  road  from  Santa 
Tecla  to  La  Libertad,  he  was  approached  by  Canas,  who  told  him 
that  the  enemv  wanted  his  head.  Ezeta  and  Canas  then  both  drew 
their  revolvers,  and  the  former  fired  at  the  latter.  Cienfuegos  fol- 
lowed with  three  shots  at  Canas,  who  was  subsequently  found  dead 
by  the  roadside  w^ith  several  bullet  wounds  in  his  body.  The  accused 
admitted  that  they  killed  Canas,  but  alleged  that  they  did  it  in  self- 
defense.  Thev  claimed  that  Canas  had  been  traitorous  to  his  trust  as 
an  officer  under  Ezeta,  having  surrendered,  on  the  day  on  which  he 
was  killed,  a  force  under  his  command;  that,  when  he  came  up  to 
Ezeta,  he  appeared  somewhat  intoxicated,  and  that  he  seized  Ezeta 
by  the  throat  and  made  a  movement  as  if  to  draw  his  revolver.  One 
witness,  whose  testimony  was  not  corroborated,  testified  that  Cien- 
fuegos took  Canas'  pistol  from  his  pocket,  and  that  it  was  after  that 
that  he  was  shot. 

It  was  held  by  the  court.  Morrow,  J.,  that  the  offences  charged  were 
all  of  a  political  character. 

In  re  Ezeta.  02  Fetl.  Rep.  072 ;  the  (^ase  of  the  Salvadorean  Refugees,  2t) 

Am.  Law  Rev.  (Jan.-Feb.  189.5)  1,  0-18. 
See,  also,  For.  Rel.  1894,  503-576. 

A  committing  magistrate  has  jurisdiction,  and  it  is  his  duty,  to 
determine  whether  the  offence  charged  is  of  a  political  character. 

In  re  Ezeta,  02  Fed.  Rep.  972. 
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In  notes  of  July  17,  1893,  and  May  22,  1894,  the  Mexican  minister 

at  Washington  requested  the  extradition  of  Inez 
^^^  '  Ruiz,  Juan  Duque,  and  Jesus  Guerra,  three  Mex- 
icans, on  charges  of  murder,  arson,  robl)ery,  and  kidnapping  in  that 
country.  The  prisoniys,  on  being  committed  by  the  examining  mag- 
3strate  for  surrender,  applied  for  a  writ  of  habeas  corpus.  The  evi- 
dence tended  to  show  that  on  December  10,  1892,  a  band  of  armed 
men,  of  which  the  petitioners  were  members,  under  the  leadership  of 
one  Benavides,  crossed  the  Rio  (irande  from  Texas  into  Mexico  and 
attacked  about  forty  Mexican  soldiers  stationed  at  the  village  of  San 
Ignacio,  killing  and  wounding  some  of  them  and  capturing  other, 
who  were  afterwards  released,  besides  burning  their  barracks  and 
taking  away  their  horses  and  equipments;  that  private  citizens  were 
also  assaulted  and  their  horses  taken ;  that  houses  were  burned,  small 
sums  of  money  extorted  from  women,  and  clothes,  provisions,  and 
goods  appropriated ;  that  three  citizens  were  kidnapped  and  carried 
over  into  Texas,  but  finally  escaped;  that  the  raiders  were  bandits 
without  uniforms  or  flag,  but  wore  a  red  band  on  their  hats,  and  that 
Garza  was  not  there  and  had  nothing  to  do  with  the  expedition.  The 
band  remained  on  the  Mexican  side  of  the  river  about  six  hours  and 
then  went  back  into  Texas.  The  revolutionary  movement  under 
Garza  took  place  in  1891.  The  United  States  district  judge  held 
that  the  offence  was  of  a  political  character  and  ordered  the  prisoners 
to  be  discharged,  thus  substituting  his  judgment  for  that  of  the  com- 
missioner. Held,  that,  as  the  evidence  l)efore  the  commissioner  was 
not  such  as  to  leave  him  no  choice  but  to  hold  that  the  offences  were  of 
a  political  character,  the  district  court  erred  in  reviewing  his  judg- 
ment on  habeas  corpus.  The  order  of  the  district  court  was  therefore 
reversed  and  the  case  remanded  for  further  proceedings  in  con- 
formity with  the  law. 

Onielas  r.  Ruiz  (1890),  101  U.  S.  502. 

The  district  judjre  referred  in  the  course  of  his  opinion  to  the  views  of  the 
Department  of  State  as  to  the  transaction  at  San  Ignacio.  The 
Supreme  Court  understood  him  to  refer  to  the  note  of  Mr.  Gresham, 
Secretary  of  State,  to  tlie  Mexican  minister,  of  May  13,  1893,  in 
relation  to  tlie  extradition  of  Benavides.  The  extradition  of  Bena- 
vides was  not  prantetl,  since  it  api)eared  that  he  was  a  citizen  of  the 
United  States;  but  Scnrctary  Gresham,  in  reviewing  the  facts,  ex- 
pressed the  opinion  that  his  offence  was  not  of  a  purely  political 
character.  *'  The  idea."  said  Secretary  Gresham,  "  that  these  acts 
were  perpetrated  witli  bona  fide  political  or  revolutionary  designs  is 
negatived  by  the  fact  that  immediately  after  this  occurrence,  though 
no  superior  armed  force  of  the  Mexican  Government  was  in  the 
vicinity  to  hinder  their  advance  into  the  country,  the  bandits  with- 
drew with  their  lK>oty  across  the  river  into  Texas." 

It  may  further  i)e  ol>served  that  the  Supreme  Court  stated  that  the  right 
of  the  exeiutive  authority  to  determine  when  offences  charged  were 
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of  a  political  character  was  not  involved  in  the  case  before  it,  nor  was 
it  concerned  with  the  question  of  the  actual  criminality  of  the  peti- 
tioners. "  It  is  enough,"  said  the  Supreme  Court,  "  if  it  appear  that 
there  was  legal  evidence  on  which  the  commissioner  might  proi)erly 
conclude  that  the  accused  had  committed  offenses  within  the  treaty 
charged,  and  so  be  justified  in  exercising  his  power  to  commit  them  to 
await  the  action  of  the  executive  department"     (ICl  U.  S.  512.) 

On  July  9,  1806,  a  warrant  was  issued  for  the  surrender  of  Ruiz  and 
Duque,  Guerra  having  escaped. 

See  Mr.  Wharton,  Assist.  Sec.  of  State,  to  Mr.  Prince,  April  27,  1802,  186 
MS.  Dom.  Let  225. 

For  corresiK)ndence  as  to  the  Garza  raids,  see  For.  Ilel.  1803,  440-456. 

Sept.  28,  1897,  the  Mexican  legation  again  asked  for  the  surrender 
of  Guerra,  who  had  been  apprehended  and  duly  conmiitted  for  extra- 
dition." 

The  request  was  refused  on  the  ground  that,  while  it  appeared  by 
the  evidence  that  Guerra  was  "  a  member  of  the  expedition  "  by  which 
the  attack  on  San  Ignacio  was  made,  it  did  not  appear  that  he  was 
"  implicated,  either  as  an  abetter  or  participant,  in  the  commission 
of  any  offense  against  private  parties";  and  that,  as  the  evidence 
showed  "  the  expedition  to  have  been  revolutionary  in  its  origin  and 
purpose,"  the  offense  of  being  "  a  member  thereof  "  was  of  "  a  purely 
political  character,  outside  of  the  purview  of  the  extradition  treaty 
between  the  United  States  and  Mexico."  ^ 

"  I  can  not  refrain  from  expressing,  Mr.  Secretary,  my  regret  at 
seeing  that  you  have  reversed  the  decisions  given  by  your  two  pre- 
decessors in  the  high  post  that  you  occupy.  Permit  me  to  recall  to  you 
that  the  Hon.  Walter  Q.  Gresham,  Secretary  of  State  of  the  United 
States,  decided  in  a  communication  addressed  to  this  legation  on 
April  6,  1893,  following  the  opinion  of  the  then  Solicitor  of  the 
Department  of  State,  that  the  assault  at  San  Ignacio,  committed 
December  10,  1892,  by  a  party  of  bandits  organized  in  Texas  to  com- 
mit depredations  against  persons  and  property  in  Mexico,  was  of  a 
political  character;  but  in  view  of  the  observations  made  to  him,  in 
a  communication  of  this  legation  dated  April  7,  1893,  and  in  a  con- 
ference between  us  in  the  presence  of  the  Solicitor  of  the  Department, 
he  becaime  convinced  that  the  said  assault  was  not  of  a  character 
purely  political,  of  the  nature  to  warrant  its  exception  from  extradi- 
tion by  the  treaty  of  December  11,  1861,  and  revoked  his  decision  in 
a  letter  of  May  1»3,  1893.  I  think  it  proper  to  subjoin  the  account 
given  by  the  said  Secretary  of  State  in  this  letter  of  the  assault  at 


«  Mr.  Romero,  Mex.  min.,  to  Mr.  Sherman,  Sec.  of  State,  Sept  28,  1897,  For. 
Rel.  1897,  405. 

»Mr.  Sherman,  Sec.  of  State,  to  Mr.  Romero,  Mex.  min.,  Nov.  13,  1897.  For. 
Rel.  1897.  406. 

H.  Doc.  551— vol  4 22 
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San  Ignacio,  and  of  the  reasons  on  which  he  relied  in  deciding  that 
this  assault  was  not  of  a  purely  political  character. 

" '  Benavides  was  in  charge  of  a  party  of  bandits,  numbering  some 
150,  who  on  December  10  last  passed  over  the  Rio  Grande  from  Texas 
into  Mexico  and  assaulted  a  Mexican  garrison  of  about  40  men 
stationed  at  San  Ignacio,  a  ranch  immediately  on  the  Mexican  border 
of  the  river.  A  number  of  the  garrison  were  killed,  a  number 
wounded,  and  all  the  sur\avors  made  prisoners  by  the  bandits. 
Benavides  hiuLself  ])roposi»d  that  the  prisonei's  be  shot,  but  his  pur- 
pose was  frustrated,  or  at  least  not  executed,  and  the  members  of  the 
garrison  who  had  Ix^en  taken  prisonei-s  were  released  on  the  Mexican 
side  of  the  river. 

"' '  Several  private  citizens,  noncombatants,  were  violently  assaulted, 
but  none  were  killed.  All  the  horses  of  the  garrison  were  taken  by 
the  bandits,  and  at  least  two  Ixjlonging  to  private  citizens.  Several 
small  sums  of  money  were  taken  from  women.  The  supplies  and 
equipments  of  the  garrison  were  also  taken. 

*' '  It  further  appeal's  that  the  bandits,  in  the  course  of  the  assault 
upon  the  garrison,  fired  the  barracks  and  also  burned  some  buildings 
belonging  to  private  parties. 

" '  The  idea  that  these  acts  were  perpetrated  with  bona  fide  politi- 
cal or  revolutionary  design  is  negatived  by  the  fact  that  immediately 
after  their  recurrence,  though  no  superior  armed  force  of  the  Mexican 
Government  was  in  the  vicinity  to  hinder  their  advance  into  the 
country,  the  bandits  withdrew  with  their  booty  across  the  river  into 
Texas.' 

"  In  view  of  this  decision  the  Mexican  consul  at  San  Antonio,  Tex., 
began  proceedings  for  extradition,  among  the  other  bandits  who  com- 
posed the  company  of  Benavides,  of  Ines  Ruiz,  Jesus  Guerra,  and 
Juan  Duque,  and  the  conmiissioner,  L.  F.  Price,  decided  that  the 
evidence  presented  against  these  thre<»  prisoners  was  enough,  accord- 
ing to  the  law,  to  consider  them  guilty  of  the  said  offenses,  and 
declared  that  they  should  be  retained  in  confinement  awaiting  the 
decision  of  the  President  of  the  United  States.  The  accused  then  had 
recourse  to  habeas  corpus  before  the  Federal  court  of  the  western 
district  of  Texas,  which  granted  it,  giving  as  reason  that'the  assault 
at  San  Ignacio  was  an  offense  of  a  political  character.  The  Mexican 
consul  at  San  Antonio,  considering  this  decision  unfounded,  appealed 
to  the  Sni)reme  Court  of  the  ITnited  States  from  the  sentence  of 
Judge  Maxey,  and  that  high  tribunal,  in  a  decision  of  March  16, 
1896,  revoked  the  decision  of  Judge  Maxey,  asserting  that,  since 
Commissioner  Price  had  had  jurisdiction,  recourse  to  haln^as  corpus 
could  not  1h'  had,  and  that  the  offenses  of  which  Inez  Ruiz,  Jesus 
Ciuerra,  and  Juan  Duque  were  of  a  common  order  and  not  of  a  purely 
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political  character.  I  think  it  proper  to  quote  the  following  extracts 
from  the  decision  of  the  Supreme  Court : 

" '  The  district  judge  entertained  different  views  from  those  of  the 
secretary  and  arrived  at  a  different  result  from  that  reached  by  the 
commissioner  on  the  evidence  on  which  the  latter  proceeded,  and  so 
was  induced  to  substitute  his  judgment  for  that  of  the  commissioner, 
in  whom  was  reposed  the  authority  of  decision,  unless  jurisdiction 
was  lacking. 

" '  Can  it  be  said  that  the  commissioner  had  no  choice  on  the  evi- 
dence but  to  hold,  in  view  of  the  character  of  the  foray,  the  mode  of 
attack,  the  persons  killed  or  captured,  and  the  kind  of  property  taken 
or  destroyed,  that  this  was  a  movement  in  aid  of  a  political  revolt,  an 
insurrection,  or  a  civil  war,  and  that  acts  which  contained  all  the 
characteristics  of  crimes  under  the  ordinary  law  were  exempt  from 
extradition  because  of  the  political  intentions  of  those  who  committed 
them  f     In  our  opinion  this  inquiry  must  be  answered  in  the  negative.' 

"  The  sentence  of  Judge  Maxey  having  thus  been  revoked,  the  Mex- 
ican Government  again  asked,  through  a  letter  from  this  legation  sent 
to  the  Department  on  the  18th  of  March,  189G,  the  extradition  of  Inez 
Kuiz,  Jesus  Guerra,  and  Juan  Duque,  and  on  receiving  advices  of  the 
arrest  of  Ruiz  and  Duque  the  legation  asked  for  their  deliverj^,  in  let- 
ters dated  May  21  and  July  2,  1896,  respectively.  The  Hon.  Richard 
Olney,  Secretary  of  State  of  the  United  States,  successor  of  Mr.  Gre- 
sham,  granted  that  of  Inez  Ruiz  and  Juan  Duque,  sending  to  this  lega- 
tion the  orders  for  their  delivery,  with  letters  Nos.  137  and  138  of 
July  9,  1896.  The  delivery  of  Jesus  Guerra  was  not  insistcul  upon, 
because  he  had  fled ;  but  on  receiving  notice  of  his  arrest  I  sent  you 
the  letter  of  September  28. 

"  It  appears  from  the  above  that  your  two  predecessors  as  Secretary 
of  State  and  the  Supreme  Court  of  the  United  States  decided  that  the 
assault  at  San  Ignacio  was  not  an  offense  of  purely  political  character. 
You  now  inform  me  that  the  evidence  shows  that  the  assault  was  revo- 
lutionary in  its  origin  and  purpose,  and  that  consequently  its  char- 
acter was  purely  political;  and  this  decision,  which  is  contrary  to 
that  expressed  by  your  two  predecessors  and  by  the  Supreme  Court, 
reverses  the  decisions  granted  by  them  after  mature  delil)eration. 

"  If  the  assault  on  San  Ignacio  was  not  of  a  purely  political  nature, 
as  has  been  recognized  by  your  predecessors  and  by  the  Supreme 
Court,  the  persons  who  took  part  in  the  same  are  responsible  for  the 
crimes  committed,  even  if  they  did  not  personally  commit  them,  inas- 
much as  the  crimes  were  committed  by  the  organization  created  by  the 
assailants  and  in  virtue  of  the  direct  cooperation  of  all,  although  they 
may  not  personally  have  committed  them.  I  therefore  think  it  un- 
necessary to  discuss  the  point  of  the  direct  participation  which 
Guerra  may  have  had  in  the  commission  of  the  crimes,  since  you  have 
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thought  it  best  to  revoke  the  decision  of  the  Department  in  regard  to 
the  true  character  of  the  offenses. 

"  Before  closing  I  should  recall  to  you  that,  as  I  have  informed  the 
Department,  armed  expeditions  were  organized  for  three  years  in 
Texas  to  attack  the  defenseless  people  of  Mexico,  with  the  object  of 
assassination  and  robbing  individuals  and  of  exercising  personal 
vengeance,  the  chief  incitement  of  such  expeditions  being  the  immu- 
nity which  the  said  bandits  enjoy  in  the  United  States,  and  that  from 
the  time  that  the  authors  were  delivered  to  the  Mexican  Government 
to  be  tried  for  actions  committed  in  Mexican  territory  the  expeditions 
ceased. 

"  It  is  also  a  fact  that  the  persons  delivered  to  Mexico  by  the  United 
States  Government  have  been  tried  with  all  impartiality  by  Mexican 
tribunals,  and  that  in  no  case  has  the  most  severe  punishment  been 
decreed." 

Mr.  Romero,  Mex,  inin.,  to  Mr.  Sherman,  Sec.  of  State,  Nov.  15,  1897,  For. 
Rel.  1807,  406. 

Mr.  Gresham,  in  his  note  of  May  13,  1893,  above  quoted,  added,  however : 
**  Notwithstanding  the  proof  of  Benavldes*  connection  with  the  assault 
on  San  Ignacio,  and  the  occurrences  there,  this  Government  finds  Itself 
unable  to  grant  his  extradition,  because  the  evidence  clearly  shows 
that  he  is  an  American  citizen."     (MS.  Notes  to  Mexico,  IX.  664.) 

"  I  have  the  honor  to  acknowledge  the  receipt  of  your  note  of  the 
15th  instant.  .  .  . 

"  The  petition  filed  before  the  magistrate  for  extradition  .  .  . 
charges  Guerra  with  murder,  to  wit,  shooting  certain  named  Mexican 
officers  and  soldiers;  with  arson,  to  wit,  the  burning  of  the  barracks; 
w  ith  robbery,  to  wit,  the  taking  of  cavalry  horses,  etc. ;  with  kidnap- 
ing, to  wit,  the  taking  of  Mexican  soldiers  as  prisoners.  This  is  the 
gi'avamen  of  the  charge;  for  while  the  complaint  makes  a  vague 
general  charge  of  robbery,  it  is  so  vague  as  not  to  warrant  the  deten- 
tion or  extradition  of  any  man. 

"  The  decision  was  necessarily  based  on  the  complaint  made  and  the 
evidence  adduced  in  support  of  it,  secundum  allegata  et  probata.  The 
ground  of  the  decision,  and  what  actually  was  decided,  was  that  the 
evidence  shows  that  the  assault  was  revolutionary  in  its  origin  and 
()l}ject,  and  that  the  aforesaid  acts,  which  were  in  aid  thereof,  being 
incidents  of  regular  military  warfare,  can  not  be  characterized  as 
common  crimes;  that  they  were  shown  to  be  committed,  not  from 
motives  of  revenge  or  pecuniary  gain,  but  for  the  political  one  of  rev- 
olution. The  evidence  fails  to  show  the  presence  of  a  merely  criminal 
^notive  of  the  actors,  except  in  so  far  as  it  may  be  inferred  from  the 
nature  of  the  acts.  But  to  argue  that  the  acts  themselves  were  intrin- 
sically wicked  and  therefore  demonstrate  the  presence  of  the  intent 
characteristic  of  common  crimes  would  have  the  eflFect  in  all  cases  of 
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unsuccessful  revolutionary  movements,  conducted  by  force  and  blood- 
shed, to  destroy  the  right  of  asylum  to  political  offenders  and  refu- 
gees. It  was  therefore  by  no  means  intended  to  be  decided  that  since 
the  assault  was  revolutionary, '  crimes  committed  by  a  member  of  the 
expedition  are  of  a  purely  political  character.'  The  decision  was  that, 
as  the  movement  was  revolutionarv,  acts  done  in  aid  thereof  are  not 
common  crimes ;  and  as  Guerra  was  not  implicated,  either  as  principal 
or  accessory,  in  the  commission  of  offenses  against  private  persons,  the 
guilt  of  such  crimes  could  not  be  imputed  to  him  any  more  than  if, 
during  a  lawful  political  assemblage,  some  one  of  those  present  should 
commit  a  lawless  act  could  the  commission  of  that  offense  be  imputed 
to  the  entire  assembly. 

"  Your  excellency  observes  that — 

"  *  If  the  assault  on  San  Ignacio  was  not  of  a  purely  political 
nature,  .  .  .  the  persons  who  took  part  in  the  same  are  respon- 
sible for  the  crimes  committed,  even  if  they  did  not  personally  com- 
mit them,  inasmuch  as  the  crimes  were  committed  by  the  orgi\nization 
created  by  the  assailants,  and  in  virtue  of  the  direct  cooperation  of 
all,  although  they  may  not  personally  have  committed  them.' 

"  Without  assenting  or  dissenting  from  this  position  in  the  absence 
of  a  distinct  understanding  of  what  is  meant  by  the  assault  being  '  not 
of  a  purely  political  nature,'  it  may  be  observed  that  if  what  is  meant 
that  when  the  movement  is  revolutionary  in  its  origin  and  object  it 
ceases  to  be  of  a  purely  political  character,  l)ecause  lawless  acts  not  ger- 
mane to  the  object  of  the  movement  may  \>&  committed  by  individuals 
without  authority  or  privity  of  their  leaders  or  associates,  the  conten- 
tion, if  interpreted  in  that  sense,  could  not  be  accvded  to,  since  it 
would  be  an  unwarranted  extension  of  the  doctrines  of  principal  and 
accessory  so  as  to  implicate  all  political  offenders  engaged  in  the  same 
revolutionary  movement  in  the  guilt  of  such  acts  and  render  them  all 
common  criminals.  If  it  is  meant  that  the  expedition  had  a  dual 
object,  to  wit,  the  overthrow  of  the  Mexican  Government  and  the 
plunder  of  the  Mexican  people,  the  two  objects  would  s<*em  inconsist- 
ent, except  so  far  as  the  overthrow  of  organized  resistance  was  inci- 
dentally necessary  to  the  pursuit  of  plunder.  The  evidence  wholly 
fails  to  show  that  object;  the  course  pursued  by  the  expedition  seems 
utterly  inconsistent  with  that  object,  for  after  the  Mexican  soldiery 
had  been  captured  or  disabled  in  battle  and  all  resistance  overcome, 
and  San  Ignacio  and  the  surrounding  country  lay  at  the  mercy  of 
Benavides  and  his  followers,  and  pillage  was  at  length  within  their 
easy  grasp,  the  evidence  fails  to  show  any  attempt  to  pursue  and 
accomplish  the  very  thing  which  your  excellency  deems  to  have  lx»en 
the  main  or  sole  object  of  the  assault. 

"  The  point  on  which  the  decision  turns  is  the  question  of  fact 
whether  the  expedition  was  organized  and  conducted  for  the  accom- 
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plishment  of  a  political  object.  This  question  your  excellency  passed 
over  and  conceded  that  it  was  partly  political  by  the  contention  that 
it  was  not  purely  political;  and  Guerra's  extradition  was  sought  on 
tlie  assumption  of  fact  that  the  expedition  was  either  not  political  or 
fit  least  was  only  partly  so.  And  on  that  assumption  guilt  was  con- 
structively imputed  to  Guerra  for  all  isolated  acts  of  lawlessness  com- 
mitted by  any  other  individual  or  group  of  individuals  without  his 
participation,  cognizance,  or  privity.  This  would  seem  a  dangerous 
extension  of  the  doctrine  of  principal  and  accessory  unsupported  by 
any  authority,  and  in  the  absence  of  which,  or  of  evidence  of  his  par- 
ticipation in  such  lawless  acts,  the  ordinary  presumption  of  innocence 
should  prevail.    Such  is  the  humanity  of  the  law. 

"The  solution  of  the  question  in  this  case  is  complicated  by  the 
want  of  a  definition  of  the  phrase  '  crime  or  offense  of  a  political 
character ; '  and  by  the  further  question  of  the  significance  and  force 
of  the  term  '  purely '  political.  '  Wliat  constitutes  an  offense  of  a 
political  character  has  not  yet  l^een  determined  by  judicial  authority.' 
(In  re  Ezeta,  62  Fed.  Rep.  997.)  In  the  Castioni  case  (1  Q.  B.  149) 
Lord  Denman  said: 

• 

"  '  I  do  not  think  it  is  necessary  or  desirable  that  we  should  attempt 
to  put  into  language  in  the  shape  of  an  exhaustive  definition  exactly 
the  whole  state  of  things,  or  every  state  of  things,  which  might  bring 
a  particular  case  within  the  description  of  an  offense  of  a  political 
character.  .  .  .  The. question  really  is  whether,  upon  the  facts, 
it  is  clear  that  the  man  was  acting  as  one  of  a  numlx^r  of  jx^rsons 
engaged  in  act«  of  violence  of  a  political  character,  with  a  political 
object  and  as  part  of  the  political  movement  and  rising  in  which  he 
was  taking  part.' 

"  Judge  Hawkins  said : 

" '  I  can  not  help  thinking  that  everybody  knows  that  there  are 
many  acts  of  a  political  character  done  without  reason,  done  against 
all  reason ;  but  at  the  same  time  one  can  not  look  too  hardly  and  weigh 
in  golden  scales  the  acts  of  men  hot  in  their  political  excitement.  We 
know  that  in  heat,  and  in  heated  blood,  men  often  do  things  which 
are  against  and  contrary  to  reason ;  but  none  the  less  an  act  of  this 
dascription  may  l)e  done  for  the  purpose  of  furthering  and  in  further- 
ance of  a  political  rising,  even  though  it  is  an  act  which  may  be 
deplored  and  lamented,  as  even  cruel  and  against  all  reason,  by  those 
who  calmly  reflect  upon  it  after  the  battle  is  over.'    (62  Fed.  Rep.  999.) 

"  Calvo,  speaking  of  the  exemption  from  extradition  of  persons 
charged  with  political  offenses,  says: 

" '  The  exemption  even  extends  to  acts  connected  with  political 
crimes  or  offenses,  and  it  is  enough,  as  says  Mr.  Faust  in  Helio,  that  a 
common  crime  be  connected  with  a  political  act — that  it  be  the  out- 
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come  of  or  be  in  the  execution  of  such — to  be  covered  by  the  privilege 
which  protects  the  latter.' 

"  In  the  International  American  Conference  in  Washington,  Mr. 
Silva,  of  Colombia,  discriminating  between  an  offense  of  a  political 
character  and  a  common  crime,  said : 

"  '  In  the  revolutions,  as  we  conduct  them  in  our  countries,  the  com- 
mon offenses  are  necessarily  mixed  up  with  the  political  in  many  cases. 
A  revolutionist  has  no  resources.  My  distinguished  colleague.  Gen- 
eral Caamano  (of  Ecuador),  knows  how  we  carry  on  wars.  A  revo- 
lutionist needs  horses  for  moving  beef  to  feed  his  troops,  etc.;  and 
since  he  does  not  go  into  the  public  markets  to  purchase  those  horses 
and  that  beef,  nor  the  arms  and  saddles  to  mount  and  equip  his  forces, 
he  takes  them  from  the  first  pasture  or  shop  he  finds  at  hand.  This 
is  called  robbery  everywhere,  and  is  a  common  offense  in  time  of  j^ace, 
but  in  time  of  war  it  is  a  circumstance  closely  allied  to  the  manner  of 
waging  it'     (G2  Fed.  Rep.  1000.) 

"  Calvo  says : 

"  'All  treaties,  except  that  concluded  between  Belgium  and  the 
United  States  April  30,  1874,  article  3,  declare  the  general  rule  that 
extradition  shall  not  l)e  accorded  for  an  act  connected  with  a  political 
delict  without  discriminating  whether  the  separation  of  the  delicts 
can  be  made.  The  connected  delict  is  considered  as  an  incident  of  the 
principal  delict  and  is  excluded  from  extradition. 

"  '  We  consider  as  delicts  of  common  law  those  which  are  connected 
with  political  events  only  in  a  very  indirect  manner — those  which 
have  be»en  committed  in  favor  of  the  insurrection  without  being  other- 
wise related  to  it;  that  is  to  say,  those  which  a  private  vengeance  or 
personal  hatred  has  inspired,  as  for  example,  the  nmrder  of  an 
adversary,  the  burning  of  his  house. 

" '  We  regard  as  criminals  at  common  law  the  perpetrators  of  acts 
connected  with  the  insurrection  but  which  the  law  of  nations  dis- 
avows; for  example,  those  who  assassinate  hostages,  prisoners. 

"  '  The  practice  is  more  favorable  to  the  authors  of  such  acts;  none 
of  the  members  of  the  commune,  refugees  in  foreign  lands  in  1871, 
has  been  surrendered  to  France  by  the  various  powers.'  (Calvo 
(Paris,  1896),  Droit  International,  sec.  1036.) 

"  The  treaty  with  Belgium,  referred  to  by  Calvo,  l)y  a  special  excep- 
tion, makes  certain  '  connected  '  crimas  extraditable.  In  his  opinion 
in  all  our  other  treaties  '  connected  '  crimes  are  not  extraditable. 

"  Rivier  advocates  the  extension  of  extradition  treaties  so  as  to 
include  the  more  heinous  offenses,  regardless  of  the  political  motives 
or  objects  of  their  authors,  yet  he  says : 

" '  The  political  offense  for  which  extradition  should  never  be 
granted  is  the  act  considered  as  punishable  solely  and  exclusively 
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because  of  its  political  character.  These  are  absolute  political  of- 
fenses. The  quailification  according  to  which  the  oflFense  should  be 
characterized  as  such  and  punishable  by  similar  analogous  penalties 
in  the  two  states  will  suffice  in  the  majority  of  cases  to  exclude  extra-  f 

dition.  If  offenses  which  do  not  constitute  common  crimes^  exhibit- 
ing the  gravity  just  now  characterized,  have  been  committed  with  a 
political  object,  this  object  can,  in  the  view  of  the  impartial  and 
disinterested  state,  impart  to  them  a  special  character  differing  from 
that  which  they  would  have  if  they  had  been  committed  for  the  pur- 
pose of  gain  or  of  political  or  private  revenge.  These  are  offenses 
connected  with  political  offenses,  which  may  thus  be  called  relative- 
political;  that  is,  not  absolute.  They  have  a  political  character  by 
reason  of  their  object,  and  this  political  character  may  suffice  to 
exclude  extradition.  We  are  considering  now  the  political  object 
which  the  accused  has  wished  to  attain.  We  are  not  considering  a 
political  motive;  a  political  motive  does  not  suffice  to  give  to  an 
offense  the  political  character  relieving  the  requested  state  from  the 
duty  of  extradition.  It  follows,  moreover,  from  the  very  tenor  of  the 
most  of  the  extradition  treaties,  that  when  they  exclude  political 
offenses,  it  is  precisely  connected,  complex,  or  relative-political  of-  ^ 
fenses  which  are  meant,  the  nonextradition  for  absolute  political 
offenses  being  considered  as  implied.'  (Rivier,  Principles  du  Droit 
des  Gens,  p.  858.) 

"  Had  it  not  been  for  the  use  of  the  word  '  purely '  in  the  treaty 
Guerra  was  clearly  not  extraditable,  since  the  evidence  adduced  by 
him  stood  uncontradicted  that  the  object  of  the  expedition  was  politi- 
cal. Does  the  term  '  purely  '  extend  the  scope  of  the  right  to  extradi- 
tion? According  to  Rivier  it  is  tacitly  implied  in  all  extradition 
treaties  that  when  they  exclude  political  offenses,  (X)nneoted  or  com- 
plex crimes  are  not  included,  since  crimes  of  an  absolutely  or  purely 
political  character  are  excluded  by  implication,  and  the  use  of  the 
word  '  purely,'  therefore,  according  to  Rivier,  would  seem  not  to  give 
any  extension  to  the  right  of  extradition.  If,  however,  it  does  not 
give  any  such  extension  it  must  be  by  construction,  since  the  meaning 
of  the  term  is  not  defined  by  treaty ;  but  the  right  to  personal  liberty 
may  not  be  tiiken  away  by  mere  judicial  construction,  especially  where, 
in  easels  of  doubt,  the  obligation  of  extradition  is  interpreted  in  a 
limitative  manner  and  in  favor  of  the  right  of  asylum. 

"  But  it  not  being  necessary  to  decide  the  question  whether  or  not 
the  word  '  purely '  should  be  construed  to  extend  the  right  of  extra- 
dition l)etween  the  two  Governments,  it  may  be  suggested  that  it 
receive  in  this  case  the  construction  contended  for  by  your  excellency, 
namely,  that  a  private  offense  committed  by  one  or  a  few  members  of 
a  revolutionary  body  should  be  imputed  to  all  the  rest  of  that  body. 
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although  the  rest  may  not  have  been  in  anywise  privy  to  it,  it  would 
in  eflFect  make  all  political  offenses  extraditable,  since  there  perhaps 
never  was  a  political  revolution  without  some  of  the  elements  of  law- 
lessness attending  it,  even  against  the  will  of  its  leaders.  Such 
construction  would  also  put  the  ban  of  the  treaty  on  all  political 
revolutions  conducted  by  force  and  violence,  and  subject  all  engaged 
in  them  to  extradition  for  acts  done  causing  bloodshed  and  the  capture 
of  prisoners  and  their  equipments. 

"  In  your  excellency's  note  it  is  stated  that — 

" '  Your  tw^o  predecessors,  as  Secretary  of  State,  and  the  Supreme 
Court  of  the  United  States  decided  that  the  assault  at  San  Ignacio 
was  not  an  offense  of  a  purely  political  character.  You  now  inform 
me  that  the  evidence  shows  that  the  assault  was  revolutionary  in  its 
origin  and  purpose,  and  that  consequently  its  character  was  purely 
political.  This  decision,  which  is  contrary  to  that  expressed  by  your 
two  predecessors  and  by  the  Supreme  Court,  reverses  the  decisions 
granted  by  them  after  mature  consideration.' 

"  Being  unable  to  assent  to  the  above  conclusion  as  a  whole,  I  beg 
leave  to  suggest  to  your  excellency  that,  as  shown  by  your  excellency's 
communication.  Secretary  Gresham  decided  the  same  question  twice, 
and  in  opposite  ways,  the  then  solicitor  of  this  Department  concur- 
ring with  his  first  decision  that  the  offense  was  of  a  purely  political 
character,  while  Secretary  Olney  does  not  appear  to  have  rendered 
any  opinion  at  all;  and  if  there  appear  any  aberration  of  decision 
on  this  question  it  does  not  appear  in  the  decision  now  under  con- 
sideration, since,  with  the  single  exception  mentioned  by  your  excel- 
lency, this  decision  is  in  harmony  with  all  former  decisions  of  this 
Department  on  analogous  states  of  fact  having  the  same  essential 
legal  character. 

"  In  support  of  this  statement,  I  would  respectfully  call  your  excel- 
lency's attention  to  the  decision  by  Secretary  Bayard,  on  February 
17, 1897,  in  the  Cazo  case,  and  other  decisions  citexl  in  Moore  on  Extra- 
dition, section  217  and  notes ;  Wharton's  Digest  of  International  Law, 
section  272. 

"  Being  unable  to  concur  in  the  conclusion  expressed  by  your  excel- 
lency that  the  Supreme  Court  decided  '  that  the  offense  of  which  Ines 
Ruiz,  Jesus  Guerra,  and  Juan  Duque  (were  accused)  were  of  a  com- 
mon order  and  not  of  a  purely  political  character,'  it  is  due  to  the  dis- 
tinguished consideration  entertained  for  your  excellency's  opinions 
that  the  grounds  of  this  dissent  be  stated. 

"  In  deciding  cases  it  not  unfrequently  happens  that  the  courts 
use,  arguendo,  expressions  which  are  not  intended  to  be  taken  in  all 
their  literal  amplitude  of  meaning,  but  their  meaning  is  restricted  to 
and  construed  in  connection  with  what  is  actually  decided.  The 
judgment  itself  determines  what  is  decided.    And  what  the  Supreme 
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Court  decided  in  this  case  is  expressed  in  the  concluding  paragraph 
of  its  opinion : 

"  '  We  are  of  the  opinion  that  it  can  not  be  held  that  there  was  sub- 
stantially no  evidence  calling  for  the  judgment  of  the  commissioner 
as  to  whether  he  would,  or  would  not,  certify  and  commit  under  the 
statute,  and  that  therefore,  as  matter  of  law,  he  had  no  jurisdiction 
over  the  subject-matter;  and  this  being  so,  his  action  was  not  open  to 
review  on  habeas  corpus.'     (Ornelas  r.  Ruiz,  161  U.  S.,  p.  512.) 

"  F'rom  which  it  does  not  seem  that  the  Supreme  Court  decided 
'  that  the  assault  at  San  Ignacio  was  not  an  oifense  of  a  purely  polit- 
ical character.'  What  it  did  decide  was,  that  there  was  evidence 
calling  for  the  decision  of  the  commissioner  one  way  or  the  other, 
and  that,  on  the  state  of  the  case,  the  Federal  court  could  not  review 
his  decision.  The  Supreme  Court  did  not  pass  upon  the  weight  or 
probative  force  of  the  evidence,  nor  any  portion  of  it,  since  according 
to  its  own  decision  it  had  no  authority  to  do  so.  I  am  therefore 
unable  to  share  the  regret  expressed  by  your  excellency  that  the  deci- 
sion of  the  Supreme  Court  has  been  reversed;  and  whatever  regret 
may  be  felt  at  not  apparently  following  the  last  decision  rendered  by 
Secretary  Gresham,  it  is  greatly  lessened  by  the  consideration  that 
it  is  in  harmony  with  the  first  decision  rendered  by  that  distinguished 
Secretary  and  with  the  decisions  rendered  on  analogous  states  of  fact 
by  Secretary  Bayard  in  1887,  and  by  Acting  Secretary  Hunter  in 
1880;  and,  in  short,  with  every  decision  rendered  by  this  Department 
since  the  negotiation  of  the  treaty  with  Mexico  in  1862;  and  in  har- 
mony with  the  traditionary  policy  of  this  Government. 

"RefeiTing  to  the  point  made  in  conclusion  in  your  excellency's 
reply  that  'armed  expeditions  were  organized  for  three  years  in 
Texas  to  attack  the  defenseless  people  of  Mexico,'  it  may  be  observed 
that  said  consideration  would  have  its  appropriate  and,  doubtless, 
great  weight  with  the  treaty-making  power,  as  such,  in  the  formation 
of  a  treaty;  but  in  the  execution  of  the  treaty  the  parties  to  it  are 
bound  by  its  terms  and  can  not  arbitrarily  wrest  it  from  its  true 
intent  for  the  accomplishment  of  political  objects  foreign  thereto, 
however  laudable  those  objects  might  be,  and  that  in  the  absence  of 
a  treaty  provision  for  the  extradition  of  political  offenders,  the  neu- 
trality laws  afford  a  remedy  for  hostile  incursions  of  a  political  char-  . 
acter  across  the  border  of  the  two  countries. 

"  In  reaching  this  conclusion,  the  Department  washes  to  state  that 
this  is  a  verv  close  case  and  the  decision  announced  has  resolved  the 
doubts  in  favor  of  liberty. 

"  It  is  placed  upon  the  distinct  ground  that  as  far  as  Guerra  is  con- 
cerned, whatever  others  may  have  done,  it  does  not  appear  from  the 
testimony  that  he  committed  any  extraditable  offense,  and  for  that 
reason  could  not  be  delivered.    The  Department  is  not  prepared  to  say 
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that  others  may  not,  in  the  same  expedition,  have  committed  offenses 
of  a  character  which  would  warrant  their  extradition  under  the  terms 
of  the  treaty.  Should  cases  arise  or  further  consideration  of  this  mat- 
ter be  asked,  the  Department  is  at  all  times  ready  to  hear  any  repre- 
sentation your  excellency  may  wish  to  make,  and  when  consistent  with 
its  sense  of  duty,  to  accede  to  the  same.  The  Department  feels  that 
no  less  than  this  is  due  to  friendly  relations  with  the  Government 
which  your  excellency  represents  wuth  so  much  ability  and  fidelity  at 
this  capital." 

Mr.  Sherman,  Sec.  of  State,  to  Mr.  Romero,  Mex.  min.,  Dec.  17,  1897 
(For.  Rel.,  1897,408). 

Mr.  Romero,  in  reply,  Dec.  18,  1897  (For.  Rel.,  1897,  414),  said: 

"  In  the  state  which  this  case  has  now  reached,  there  is  nothing  for  me 
to  do  but  to  send  a  copy  of  your  note  to  my  Government,  in  order  that. 
In  view  thereof,  it  may  reach  such  decision  as  it  thinks  proper. 

'*  I  do  not  think,  nevertheless,  that  I  should  allow  this  occasion  to  pass 
without  stating  that,  in  my  opinion,  it  can  not  be  doubted  that,  when 
the  Hon.  Richard  Olney,  your  immediate  predecessor,  granted,  by  his 
notes  to  this  legation,  Nos.  137  and  188,  of  July  9, 1800,  the  extradition 
of  Ines  Ruiz  and  Juan  Duque,  who  were  guilty  of  the  same  crimes 
with  which  Jesus  Guerra  is  chai-ged,  he  admitted  that  the  attack  on 
San  Ignacio  was  not  a  crime  of  a  merely  political  character,  and  that, 
consequently,  those  who  took  part  in  it  were  not  exempted  from  ex- 
tradition by  the  treaty  of  December  11,  1896.  As  his  pre<leces8or,  the 
Hon.  Walter  Q.  Gresham,  had  decided  this  point  in  his  note  of  May 
13,  1893,  in  the  sense  that  that  attack  was  not  of  a  merely  iwlitical 
character,  Mr.  Olney  did  not  need  to  examine  the  same  question,  and 
would  have  needed  to  do  so  only  in  case  he  had  thought  it  necessary 
to  revoke  the  decision  of  his  predecessor,  and  for  that  reason  he  did 
not  enter  into  s|>e<*ial  considerations  with  respect  to  the  attacl^,  but 
confined  himself  to  issuing  a  warrant  for  the  surrender  of  the  accused 
persons,  whereby  he  undoubtedly  admitted  that  the  crime  with  which 
they  were  charged  was  not  of  a  purely  ixilitical  character. 

*•  I  understand  that  tlie  Department  of  State  observes  the  wise  system 
of  maintaining  the  decisions  reached  by  the  Secretaries  who  have 
been  at  its  head,  and  of  not  revoking  them  unless  new  incidents  arise 
or  fresh  evidence  is  obtained  of  a  nature  so  dear  and  conclusive  that, 
if  they  had  been  considered  by  the  Secretary  who  reached  the  decision 
concerned,  they  would  have  led  him  to  form  a  decision  at  variance 
with  that  which  he  did  form.  In  view  of  this  circumstance  the  Gov- 
ernment of  Mexico  hoped  that  the  decision  reached  by  Mr.  Gresham 
and  upheld  by  Mr.  Olney  would  l>e  considered  valid  in  the  case  of 
Jesus  (Juerro,  since  no  evidence  or  incidents  have  arisen  of  such  a 
nature  as  to  change  the  character  of  the  attack  on  San  Ignacio, 
which  has  been  considered  by  your  predecessors  as  not  having  been  a 
purely  i)olitical  offense. 

"Referring  to  the  decision  of  the  Supreme  Court  of  the  United  States 
pronounced  March  14,  189<>,  in  the  halK*as  corpus  case  of  Ines  Ruiz, 
Jesus  Guerra,  and  Juan  Duque,  I  must  say  that  I  clearly  under- 
stand that  the  iwint  which  was  submitted  to  it  on  appeal  was  to 
decide  concerning  the  validity  or  invalidity  of  the  decision  which 
granted  a  writ  of  habeas  corpus  to  the  accused  persons,  and  which 


348  EXTRADITION.  [§  604. 

» 

revoked  the  decision  granting  their  surrender  which  had  been  pro- 
nounced by  the  United  States  commissioner  at  San  Antonio,  and  that 
It  was  not  to  determine  whether  the  crime  with  which  they  were 
charged  was  or  was  not  of  a  purely  political  character;  nevertheless, 
the  statement  contained  in  the  extract  from  that  decision,  which  I 
inserted  in  my  note  of  November  15  last,  in  which  it  is  positively 
stated  that  the  attack  on  San  Ignacio  was  not  of  a  purely  political 
character,  is,  in  my  opinion,  not  without  force,  and  is  entitled  to  high 
respect.  I  frequently  see  quoted,  in  decisions  pronounced  by  the 
courts  of  this  country,  declarations  made  in  the  *  whereases  *  and  not 
in  the  resolutory  part  of  the  decisions  of  the  Supreme  CJourt  of  the 
United  States. 

"  It  is  a  generally  recognized  principle  that  those  who  are  guilty  of 
political  crimes  are  not  subject  to  extradition,  and  the  citations  con- 
tained in  your  note  on  this  i>oint  refer  to  really  political  crimes,  even 
though  in  case  of  crimes  of  this  nature  common  crimes  are  Inciden- 
tally committed,  but  when,  in  order  to  conceal  common  crimes,  polit- 
ical pretexts  are  invoked,  the  case  is  different,  and  for  the  very 
purpose  of  authorizing  the  extradition  of  persons* charged  with  these 
latter  crimes  the  provision  was  Inserted  in  the  extradition  treaty 
signed  In  the  City  of  Mexico  December  11,  1861,  between  Mexico  and 
the  Unite<l  States,  that  i)er8ons  guilty  of  purely  political  crimes  were 
not  subject  to  extradition,  which,  in  the  opinion  of  the  Government 
of  Mexico,  means  that  when  a  crime  is  of  a  common  character,  and, 
in  order  to  conceal  it,  the  attempt  is  made  to  make  it  appear  to  be 
a  political  crime,  as  in  the  i)re8ent  case,  it  is  considered  as  a  crime 
which  renders  its  iwrpetrator  subject  to  extradition.  The  treaty 
signed  between  the  United  States  and  France  November  9,  1843,  is 
the  only  one  containing  a  clause  similar  to  that  of  the  treaty  with 
Mexico,  and  the  one  signed  with  Belgium  April  30,  1874,  authorizes 
the  extradition  of  persons  guilty  of  certain  common  crimes  con- 
nected with  others  of  a  political  character.  The  circumstance  that 
Mexico  and  the  Uniteil  States  are  neighlwrs  renders  special  stipula- 
tions nec^essary  with  regard  to  extradition  still  more  ample  than 
those  contained  in  the  treaty  with  Belgium." 

Mr.  Sherman,  Jan.  0,  1898,  made  the  following  response  (For.  Rel.  1897, 
415): 

"  I  concur  entirely  in  your  excellency's  opinion  of  the  wisdom  of  a  uni- 
form rule  of  decision  in  all  cases  when  the  facts  are  of  the  same 
essential  legal  character.  And  from  this  standpoint  the  refusal  to 
extradite  Guerra  finds  sufficient  vindication,  since  the  refusal  was  in 
keeping  with  the  uniform  rule  of  decision  in  all  such  cases  except 
in  the  single  case,  on  which  your  excellency  relied  for  the  reversal 
of  all  other  previous  decisions. 

"  I  observe  with  pleasure — and  it  does  great  credit  to  your  excellency's 
character  for  c^andor  and  sincerity — ^the  abandonment,  in  your  excel- 
lency's note,  of  the  former  contention  that  the  Supreme  CJourt  de- 
cided that  *  the  assault  at  San  Ignacio  was  not  an  offense  of  a  purely 
political  character.'  and  the  admission  that  the  question  for  its 
decision  *  was  not  to  determine  whether  the  crime  with  which  they 
were  charged  was  or  was  not  of  a  purely  political  character.'  But 
the  contention  now  made  is  that  an  isolated  dictum  of  the  Supreme 
Court  is  *  not  without  force  and  is  entitled  to  high  respect'  In  this 
opinion  I  fully  concur,  and  as  the  court  studiously  refrained  from 
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deciding  a  question  over  which  it  virtually  held  that  it  had  no  Juris- 
diction, I  should  have  felt  wanting  in  respect  to  its  great  character 
had  I  imputed  to  it  any  intention  to  decide  indirectly  and  with  great 
impropriety  what  it  could  not  do  directly,  and  therefore  abstained 
from  doing. 

"I  concur  entirely  in  your  excellency's  view  that  *when  political  pre- 
texts are  invoked  to  conceal  connnon  crimes,'  such  pretexts,  or  any 
others,  can  not  be  allowed  to  shield  the  guilty.  But  in  the  Guerra 
case  there  is  such  evidence  to  show  the  revolutionary  character  of 
the  expedition,  and  no  evidence  to  contradict  it. 

"  In  the  absence  of  any  reference  to  historical  evidence  In  support  of  it, 
I  can  neither  assent  to  nor  dissent  from  your  excellency's  opinion  of 
the  object  of  the  insertion  of  the  word  *  purely '  in  the  extradition 
treaty.  The  word  is  sometimes  used  interchangeably  with  the  word 
'  absolutely,'  and  if  it  is  used  in  this  sense,  then,  as  shown  in  my  last 
note,  nouextraditlon  for  absolute  iK>litical  offenses  is  always  implied 
in  treaties  without  making  any  express  exception ;  when  they  exclude 
political  offenses,  it  is  precisely  connected  or  complex  offenses  which 
are  meant 

'*  It  being  unnecessary  in  this  case  to  construe  the  treaty,  no  opinion  is 
expressed  as  to  the  construction  placed  on  it  by  your  excellency. 
But  it  may  be  doubted  whether  it  was  the  intendment  of  the  treaty  to 
include  connected  or  complex  offenses  In  the  category  of  extraditable 
offenses.  For.  on  the  one  hand,  the  exclusion  of  absolutely  or  purely 
political  offenses  Is  implied  without  express  exception,  while  the 
express  exception  of  political  offenses  excludes  mixed  or  connected 
offenses ;  and,  on  the  other  hand,  if  so  wide  a  departure  from  the  tra- 
ditional iK>licy  of  this  Government  had  been  intended,  it  is  reasonable 
to  suppose  that  the  inclusion  of  such  offen.ses  would  have  been  clearly 
and  speciflc*ally  indicated,  as  was  done  in  the  treaty  with  Belgium. 
And  if  the  intent  in  the  insertion  of  the  word  had  been  such  as  your 
excellency  supposes,  it  is  remarkable  that  no  allusion  api)ears  to  have 
been  made  to  it  heretofore  either  in  the  Cazo  erase  or  in  the  case  of  the 
eight  Mexican  revolutionists,  when  extradition  was  refused  for  the 
same  reasons  as  in  this  case. 

"  Over  thirty  years  have  elaiwed  since  the  adoption  of  the  treaty,  and  so 
far  as  I  am  informal  the  construction  of  the  treaty  now  made  by 
your  excellency  is  made  for  the  first  time,  and  if  it  had  been  made 
and  accepted  in  the  two  cases  above  mentioned,  extradition  should 
have  been  granted  Instead  of  being  refused." 

"  The  interpretation  of  certain  provisions  of  the  extradition  conven- 
tion of  December  11,  18G1,  has  In^en  at  various  times  the  occasion  of 
controversy  with  the  (iovernment  of  Mexico.  An  acute  difference 
arose  in  the  case  of  the  Mexican  demand  for  the  delivery  of  Jesiis 
Guerra,  who,  having  led  a  marrauding  expedition  near  the  border 
with  the  proclaimed  purpose  of  initiating  an  insurrection  against 
President  Diaz,  escaped  into  Texas.  Extradition  was  refused  on  the 
ground  that  the  alleged  offense  was  political  in  its  character  and 
therefore  came  within  the  treaty  proviso  of  nonsurrender.  The 
Mexican  contention  was  that  the  exception  only  related  to  purely 
political  offenses,  and  that  as  Guerra's  acts  were  admixed  with  the 
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common  crimes  of  murder,  arson,  kidnaping,  and  robbery  the  option 
of  nondelivery  became  void,  a  position  which  this  Government  was 
unable  to  admit  in  view  of  the  received  international  doctrine  and 
practice  in  the  matter.  The  Mexican  Government,  in  view  of  this, 
gave  notice  January  24,  1898,  of  the  termination  of  the  convention, 
to  take  effect  twelve  months  from  that  date,  at  the  same  time  invit- 
ing the  conclusion  of  a  new  convention,  toward  which  negotiations 
are  on  foot." 

President  McKinley,  annunl  message,  Dec.  5,  1898»  For.  Rel.  1808,  Ixxix. 
The  forresiHMideiice  In  relation  to  these  cases,  beginning  with  Mr.  Romero's 

note  to   Mr.    Sherman,    September   28,   1897,   and  ending  with   Mr. 

Shermnn*s  note  to  Mr.  Romero,  of  January  6,  1898,  printed  in  For. 

Rel.  1807.  405-41(5,  and  quoted  supra,  is  reprinted  in  For.  Rei.  1898, 

.  408-510,  with  certain  corresjwndence  that  preceded  it  and  foHowed  it 

The  first  of  the  additional   corresiwndence  is  a  note  of   Mr.   Romero, 

Mexican  minister,  to  Mr.  Gresham,  Secretary  of  State,  of  May  22, 

1894,  demanding  the  extradition  of  Ruiz  and  Guerra  for  crimes  com- 
mitted in  the  attack  on  San  Ignacio,  December  10,  1892.  Mr.  Romero 
referred  to  the  fact  that  he  had  applied  for  their  extradition  on 
July  17,  1893,  but  that  his  request  could  not  then  be  granted  for  the 
reason  that  the  accused  were  awaiting  trial  Ijefore  the  United  States 
courts  in  Texas  on  charges  of  having  violated  the  neutrality  laws. 
Mr.  Romero  stated  that  on  May  19,  1894,  Judge  Maxey  dismissed 
these  charges  in  respect  of  twenty-eight  persons,  among  whom  were 
Ruiz  and  Guerra.     (For.  Rel.  18J)8,  491.) 

The  Department  of  State  replied  that  so  far  as  appeared  no  proceetlings 
had  been  taken  against  the  i)er8on8  in  question  beyond  the  reipiest 
made  in  July,  1893,  but  that  as  soon  as  the  requirements  of  tlie  law 
had  been  complied  with  the  subject  would  receive  due  consideration. 
(Mr.  Uhl,  Acting  Sec.  of  State,  to  Mr.  Romero,  Mexican  min..  May 
24,  1894,  For.  Rel.  1898.  491.) 

Ruiz  and  Guerra  were  subsequently  committed  for  extradition  by  a 
United  States  c-ommlssioner  at  San  Antonio,  Texas,  but  the  Depart- 
ment of  State  poKtiKHied  action  uiK)n  tlie  demand  for  their  extradi- 
tion till  an  application,  which  they  had  made  to  the  courts,  for  a 
writ  of  habeas  corpus  should  have  l)een  disposed  of.  (Mr.  (}resham, 
Sec.  of  State,  to  Mr.  Romero,  Mexican  min.,  July  9,  1894,  For.  Rel. 
492. ) 

The  United  States  district  attorney  for  the  western  district  of  Texas 
was,  however,  instructed  to  apjwar  for  the  (Jovernment  and  oppose 
the  appiicntion  for  the  writ.  (Mr.  Olney,  Atty.  Gen.,  to  Mr. 
Gresham,  Se<*.  of  State,  Juiy  24,  1894,  For:  Rel.  1898.  493. ) 

The  Mexican  minister  subsequently  ct>mplained  that  in  spite  of  the  fact 
that  the  Department  of  State  declared,  as  in  tlie  case  of  Francisco 
Beiiavides,  that  the  crimes  in  question  were  not  of  a  political  char- 
acter, the  Feilerai  courts  took  a  diflferent  view,  and  the  Mexican 
Government  was  endeavoring  to  obtain  a  decision  of  the  Supreme 
Court  on  the  question  by  means  of  an  api)eal  from  the  decision  of 
Judge  Maxey,  granting  tlie  writ  of  habeas  corpus  in  the  cases  of 
Ruiz,  Guerra,  and  Juan  Duque.     (Mr.  Romero  to  Mr.  Olney,  Nov.  14, 

1895,  For.  Rel.  1898,  493.) 
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The  Supreme  ('oiirt.  In  an  opinion  delivered  March  16,  1806,  reversed  the 
decision  of  Judge  Maxey  on  tlie  ground  that,  as  the  commissioner 
had  Jurisdiction  of  the  case,  tliere  was  no  ground  for  an  application 
for  habeas  corpus.  The  Mexican  minister  therefore  renewed  his  re- 
quest for  the  surrender  of  Ruiz,  Guerra.  and  Duque.  (Mr.  Romero, 
Mexican  mln.,  to  Mr.  Olney,  Sec.  of  State,  March  18,  1806,  For.  Rel. 
1808.  406.) 

The  Department  of  State  was  at  the  moment  unable  to  consider  the  appli- 
cation for  the  surrender,  since  the  defendants  were  then  at  large 
on  bail  and  could  not  be  arrested  till  the  decision  of  the  Supreme 
Ck)urt  had  been  officially  communicated  to  the  lower  court  and  had 
become  a  part  of  its  record.  (Mr.  Olney,  Sec.  of  State,  to  Mr. 
Romero,  Mexican  min.,  April  24,  1806,  For.  Rel.  1808,  407.)  Subse- 
quently, on  receipt  of  information  that  Ruiz  had  been  arrested,  a 
warrant  for  his  surrender  was  issued.  (Mr.  Olney,  Sec.  of  State,  to 
Mr.  Romero.  Mexican  min.,  July  0,  1806,  For.  Rel.  1808,  408.) 

The  next  paiier  is  the  note  of  Mr.  Romero  to  Mr.  Sherman  of  September 
28,  1807,  which  was  printed  in  For.  Rel.  1807. 

The  first  pajier  after  Mr.  Sherman's  note  to  Mr.  Romero  of  January  6, 
1808,  is  a  note  of  Mr.  Romero  to  Mr.  Sherman  of  January  24,  1808. 
In  this  note  Mr.  Romero  gave  notice  of  the  denunciation  of  the 
treaty.  He  stated  that  the  reasons  of  his  Government  for  this  step 
had  on  several  occasions  been  ix)inted  out  when  it  was  proposing  a 
revision,  and  to  those  reasons  was  added  tlie  conviction  that  the 
treaty  lacked  "sufficient  precision  to  prevent  the  confusion  of  purely 
ix>litical  offenses  with  those  of  the  common  order  peri>etratcd  under 
some  political  pretext,  as  is  demonstrated  by  what  has  recently 
occurred  in  the  case  of  Jesus  Guerra."     (For.  Rel.  1808,  510.) 

The  United  States  expressed  its  willingness  to  enter  into  negotiations 
for  a  new  treaty.  (Mr.  Sherman,  Sec.  of  State,  to  Mr.  Romero, 
Mexican  min.,  Jan.  28,  1808,  For.  Rel.  1808,  511.) 

A  new  treaty  was  concluded  Feb.  22,  1800,  and  a  supplementary  con- 
vention June  25,  1002.  The  former  contains  the  clau.se  that  extra- 
dition shall  not  take  place  where  the  offence  charged  is  "  of  a  purely 
political  character." 

On  March  31,  1801,  the  Chilean  gunboat  Pilcomayo  was  lying  at 

the  docks  in  Buenos  Ayres,  when  a  mutiny  broke 

]lntin6«n  of  the   ^^^  ^^  board  in  which  three  of  the  crew  were  killed 
''PUoomayo."  i    i        a       ,       •  •     , 

and  eleven  wounded.  At  the  instance  of  the  com- 
mander, twelve  of  the  mutineers  were  taken  into  custody  by  the 
local  police,  and  the  Chilean  minister  requested  that  they  be  detained 
till  the  vessel  was  ready  to  start  for  Chile,  in  order  that  they  might 
be  taken  there  for  trial.  At  this  time,  the  Pilcomayo  was  being 
dismantled  by  order  of  the  Chilean  Government,  and  when  this 
was  completed  the  vessel  was  to  be  conducted  back  to  Chile  and 
put  out  of  service,  while  a  part  of  her  crew  was  to  l)e  taken  over- 
land to  Chile  and  incorporated  into  the  army.  The  mutineers  hav- 
ing obtained  a  writ  of  halx»as  corpus,  the  Federal  judge  decided 
that  the  exemption  of  ships  of  war  from  the  local  jurisdiction  could 
not  extend  so  far  as  to  bestow  authority  to  maintain  jurisdiction 
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over  persons  in  foreign  territory  under  its  flag;  and  that  the  Chilean 
minister,  by  causing  the  men  to  be  taken  from  the  vessel  and  placed 
in  custody  of  the  Argentine  authorities,  had  renounced  or  rather 
lost  the  right  to  remove  and  try  them,  as  he  might  have  done  had 
they  been  retained  on  board  the  vessel  or  held  under  arrest  in  the 
Chilean  legation.  The  court  also  intimated  that,  as  the  Pilco- 
mayo  had  by  dismantlement  lost  its  character  as  a  ship  of  war,  the 
men  could  not  be  detained  as  part  of  the  crew  of  a  man-of-war.  On 
appeal  from  this  decision,  the  supreme,  court  of  the  Argentine  Re- 
public held  that,  as  the  mutiny  appeared  to  be  for  political  reasons, 
it  was  to  be  considered  as  a  political  offence;  that,  as  the  mutineers 
were  brought  on  shore  and  .delivered  to  the  Argentine  authorities 
because  of  the  inability  to  retain  them  on  board  the  vessel,  their 
return  to  the  representative  of  Chile  could  not  be  granted  without 
violating  the  exemption  of  political  offenders  from  extradition ;  that 
their  delivery  up  would  also  violate  the  principle  of  public  law  which 
protects  prisonei*s  of  war,  whether  public  or  insurrectionary,  from 
surrender;  and  that  it  is  a  rule  of  international  law  that,  where 
acts  of  hostility  are  committed  by  foreign  insurgents  in  territorial 
waters  of  another  state,  only  the  vessels  or  things  taken  from  them 
and  not  the  persons  are  to  be  delivered  up. 

Mr.  Buchanan,  min.  to  the  Argentine  Republic,  to  Mr.  Hay,  Sec.  of  State, 
No.  584,  Dec.  1,  1898,  37  MS.  Desp.  from  Arg.  Rep.,  enclosing  a  report 
of  Mr.  Francois  S.  Jones,  set*,  of  legation,  citing  Fallos  de  la  Suprema 
Corte  de  la  Repul>lica  Argentina,  1893,  XLIII.  321-322. 

See  the  case  of  Tucker  r.  Alexandroff,  supra,  §  252. 

By  the  treaties  l)etween  the  United  States  on  the  one  hand,  and 

Belgium  and  Luxemburg  on  the  other,  which  wei-e 

Crimei  against  pout- ,.^.^p^.^.^iv^.ly  (.Qnehided  in   1882  and  1883,  when  the 
ical  perioiu.  ^  '       . 

memory  of  the  assassination  of  President  Garfield 

was  still  fresh,  it  was  provided  that  an  attempt  against  the  life  of 

the  head  of  a  government  or  against  that  of  any  member  of  his 

family,  when  such  attempt  ''  comprises  the  act  either  of  murder  or 

assassination,  or  of  poisoning,  shall  not  l)e  considered  a  political 

offence  or  an  act  connected  with  such  an  offence." 

A  similar  clause  is  c/jntained  in  the  treaty  with  Belgium  of  Oct. 
26,  1901. 

A  similar  clause  was  inserted  in  the  extradition  treaty  with  Russia, 
concluded  March  28,  1887,  the  ratifications  of  which  were  exchanged 
April  21,  1893;  also,  in  the  treaty  with  Denmark  of  Jan.  C,  1902. 

By  the  treaty  of  extradition  with  Brazil,  signed  at  Rio  de  Janeiro, 
May  14,  1897,  and  May  28,  1898,  it  is  provided  that  extradition  shall 
not  be  granted  for  political  offences,  but  it  is  also  stipulated  as 
follows : 
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"  The  following  shall  not  be  considered  political  crimes  when  ^hey 
are  unconnected  with  political  movements,  and  are  such  as  constitute 
murder,  or  willful  and  illegal  homicide,  as  provided  for  in  section 
1  of  the  preceding  article : 

"  1.  An  attempt  against  the  life  of  the  President  of  the  United 
States  of  America,  or  against  the  life  of  the  Governor  of  any  of  the 
States;  an  attempt  against  the  life  of  the  President  of  the  United 
States  of  Brazil,  or  against  the  life  of  the  President  or  Governor  of 
any  of  the  States  thereof ; 

"  2.  An  attempt  against  the  life  of  the  Vice-President  of  the 
United  States  of  America,  or  against  the  life  of  the  Lieutenant- 
Governor  of  any  of  the  States;  an  attempt  against  the  life  of  the 
Vice-President  of  the  United  States  of  Brazil,  or  against  the  life  of 
the  Vice-President  or  Vice-Govemor  of  any  of  the  States  thereof." 

"After  the  death  of  Lincoln,  several  governments  were  requested 
to  surrender  his  assassin,  if  he  should  be  found  within  their  jurisdic- 
tion; and  in  no  case  did  the  application  meet  with  any  other  than  a 
ready  and  favorable  response.  The  Government  of  Great  Britain, 
of  the  Papal  States  and  of  Italy,  all  intimated  their  readiness  to 
comply;  and  in  18C6  John  H.  Surratt,  who  was  charged  with  com- 
plicity in  the  assassination,  was  arrested  at  Alexandria  and  put  on 
board  of  a  United  States  man-of-war,  with  the  cooperation  of  the 
Egyptian  authorities." 

J.  B.  Moore,  In  29  Amer.  Law  Rev.  (Jan.-Feb.  1895),  17. 
See  1  Moore  on  Extradition,  308. 

''  It  has  been  deemed  advisable  to  take  advantage  of  the  visit  which 
it  is  understood  you  are  about  to  make  to  St.  Petersburg  to  send  by 
you  an  official  copy  of  the  resolution  of  Congress  congratulating  the 
Emperor  of  Russia  upon  his  recent  escape  from  assassination.  The 
copy  is  consequently  transmitted  by  this  post.  Mr.  Clay  has  been 
instructed  to  apply  for  an  interview,  in  order  that  you  may  present 
the  copy  to  the  Emperor.  If  the  application  should  be  successful, 
you  will  make  suitable  but  brief  remarks  on  the  occasion.  It  is  prob- 
able, however,  that  a  copy  of  them  will  be  rei^uired  beforehand,  with 
a  view  to  an  answer,  if  any  should  be  thought  proper.  A  letter  intro- 
ducing you  to  Mr.  Clay,  and  a  special  passport,  are  herewith  en- 
closed." 

Mr.  Seward,  Sec.  of  State,  to  Mr.  Fox,  Assist  Sec.  of  Navy,  May  28,  1866, 
73  MS.  Dom.  Let  175. 

Bee,  in  For.  Rel.  1894,  219-220,  the  resolutions  adopted  by  the  Senate  and 
the  House  of  Representatives  of  the  United  States  on  the  assassina- 
tion of  President  Camot  of  France,  as  weli  as  the  correspondenc** 
between  the  two  governments,  printed  at  pages  220-224. 

H.  Doc  551— vol  4 2S 
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In  1882  the  British  minister  .at  Washington  presented  a  request 
from  the  British  consul  at  New  York  that  a  revenue  cutter  be  placed 
at  his  disposal  or  at  that  of  the  United  States  marshal,  in  order  that 
officers  might  be  placed  on  board  the  Cunard  steamer  in  advance  of 
her  arrival  at  Sandy  Hook,  so  as  to  make  an  examination  of  the  pas- 
sengers, among  whom  it  was  thought  might  be  the  murderers  of  Lord 
Frederick  Cavendish  and  Mr.  Burke,  in  Phoenix  Park.  The  Depart- 
ment of  State  assured  the  minister  that  what  the  consul  suggested 
would  be  done,  and  both  revenue  cutters  were  offered  for  the  desired 
service. 

Mr.  J.  C.  B.  Davis,  Act.  Sec.  of  State,  to  Mr.  West,  British  min.,  May  12, 
1882,  MS.  Notes  to  Great  Britain,  XIX.  42.  For  the  subsequent 
exclusion  from  the  United  States  of  the  convicted  offenders  in  this 
case  as  nonpolitical  alien  convicts,  see  supra,  §  565. 

"Under  our  existing  extradition  treaty  with  Italy  political 
offenses  are  not  extraditable.  Department  is  not  inclined  to  consider 
offense  in  any  case  political  merely  because  victim  is  head  of  Gov- 
ernment. Whether  the  offense  in  present  case  was  political  can  only 
be  determined  from  the  evidence  when  presented." 

Mr.  Hill,  Acting  Sec.  of  State,  to  Baron  Fava,  tel.,  September  12,  1900, 
MS.  Notes  to  Ital.  I^g.  IX.  462. 

Although  anarchists  profess  political  motives  for  their  acts,  yet  in 

June,  1894,  the  British  government,  after  full  con- 
"  '  sideration  of  the  question  by  the  court  of  Queen's 
Bench,  delivered  up  to  France  a  fugitive  from  justice,  who  was 
charged  with  causing  the  explosion  at  the  Cafe  Very  in  Paris,  as  well 
as  another  explosion  at  certain  government  barraclis.  The  court  held 
"  that,  in  order  to  constitute  an  offense  of  a  political  character,  there 
must  be  two  or  more  parties  in  the  state,  each  seeking  to  impose  the 
government  of  their  own  choice  on  the  other;"  and  that  the  offense 
must  be  "  committed  by  one  side  or  the  other  in  pursuance  of  that 
object." 

In  re  Meunier,  2  Q.  B.  D.  (1894),  415,  419 ;  cited  in  29  Am.  Law  Rev.  16-17. 

See,  to  tbe  same  effect,  as  to  what  constitutes  a  political  offense.  In  re 
Castioni,  1  Q.  B.  D.  (1891),  149. 

See  article  on  Anarchistic  Crimes,  by  Gustavo  Tosti,  PoliL  Science  Quar- 
terly (Sept.  1899),  XIV.  404. 

For  a  German  proposal  of  Joint  action  for  the  suppression  of  anarchists, 
and  the  favorable  reply  of  the  United  States,  see  For.  Rel.  1901,  196, 
197. 
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VIII.  REQUISITIONS. 
1.  General  Ruucb. 

§605. 

All  demands  for  extradition  must  come  from  thjB  executive  au- 
thority of  the  demanding  state. 

Gushing,  At  Gen.,  1854,  7  Op.  6. 

See  Mr.  Uhl,  Act.  Sec.  of  State,  to  Mr.  Fellows,  Dist  Att'y  at  New  York 

City,  April  27,  1894,  196  MS.  Dom.  Let.  512. 
See,  generally,  as  to  requisitions,  1  Moore  on  Extradition,  Chap.  IX.,  p. 

327  et  seq. 

There  can  be  no  actual  extradition  without  proper  requisition  to 
that  effect,  addressed  by  the  foreign  government  to  the  Secretary  of 
State ;  and  although  extradition  can  not  be  ordered  by  the  President 
on  mere  judicial  documents,  but  requires  executive  requisition,  still  it 
may  be  effected,  in  the  absence  of  any  diplomatic  minister  of  the 
demanding  government,  through  other  intermediate  agencies  recog- 
nized by  the  law  of  nations. 

Cushlng,  At.  Gen.,  1856,  8  Op.  240. 

As  to  the  action  of  consuls  in  such  matters,  see  1  Moore  on  Extradition, 
§  225,  p.  331. 

In  1885  the  United  States  asked  for  the  extradition  from  Canada 
of  two  persons  designated  as  John  Doe  and  Richard  Roe,  adding 
that,  while  the  real  names  of  the  criminals  were  unknown,  their 
calling  and  personal  description  were  set  forth  in  the  depositions  and 
the  warrant  of  arrest  with  all  the  particularity  needful  to  their  com- 
plete identification,  and  that  the  unknown  offender  styled  Richard 
Roe  was  said  to  have  gone  under  the  alias  of  "  Beales." 

Mr.  Porter,  Act.  Sec.  of  State,  to  Mr.  West,  British  mln.,  July  18,  1885, 
MS.  Notes  to  Great  Britain,  XX.  87. 

The  provision  in  the  treaty  between  the  United  States  and  Mexico 
that  persons  shall  be  delivered  up  to  justice  who  are  "  accused  "  of 
a  specified  crime  means  accused  in  due  form  of  law,  and  embraces  an 
accusation  by  information  as  well  as  a  charge  by  indictment,  a  pro- 
ceeding by  information  being  authorized  by  statute. 

State  V.  Rowe  (la.),  73  N.  W.  a33. 

2.    ApPU CATIONS  FOR  REQUISITIONS. 

§  606. 

The  Department  of  State  will  not  "inaugurate  applications  for 
extradition,  on  the  mere  reference  to  it  of  papers,  without  a  specific 
request  or  expression  of  the  wish  of  the  Department  of  Justice  or  of 
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the  authority  of  a  State   (as  the  case  may  be)   through  which  the 
papers  may  come  to  this  Department." 

Mr.  Fish,  Sec.  of  State,  to  Mr.  Pierrepont,  Feb.  2,  1876,  111  MS.  Dom.  Let 

539. 
See,  to  the  same  effect,  Mr.  Hay,  Sec.  of  State,  to  Messrs.  Kingsford  &  Son, 

Feb.  25,  1899,  235  MS.  Dom.  Let  152. 

The  United  States  will  not  demand  from  Great  Britain  the  extra- 
dition of  an  alleged  fugitive  from  justice,  except  on  a  judicial  war- 
rant, with  proper  evidence  to  justify  it,  issued  by  the  local  authority 
of  the  State  in  which  the  crime  is  alleged  to  have  been  committed. 

Gushing,  At  Gen.,  1854,  6  Op.  485. 

A  requisition  will  not  be  made  for  the  extradition  of  a  fugitive 
for  receiving  money  fraudulently  obtained  where  the  evidence  sub- 
mitted in  the  application  tends  to  show  the  commission  of  the  offence 
of  obtaining  money  fraudulently,  the  latter  not  being  included  in 
the  treaty. 

Mr.  Hay,  Sec.  of  State,  to  the  governor  of  Ohio,  Dec.  2, 1898,  233  MS.  Dom. 

Let  27. 
By  the  supplementary  extradition  treaty  with  Great  Britain  of  Dec.  13, 

1900,  the  offence  of  obtaining  money,  valuable  securities,  or  other 

proi)erties  by  false  pretenses  was  added  to  the  list  of  extraditable 

offences. 

Where  a  prima  facie  case  is  presented  under  the  particular  treaty, 
the  Department  of  State,  acting  in  the  interest  of  justice,  does  not 
allow  technical  reasons  to  control  its  conduct,  but  will  request  extra- 
dition, and  leave  it  to  the  authorities  of  the  countrv  in  which  the 
person  accused  is  found  to  determine  whether  he  should  be  deliv- 
ered up. 

Mr.  Bayard,  Sec.  of  State,  to  Mr.  Torrey,  March  10,  1880,  159  MS.  Dom. 
I^t  279. 

No  instance  is  found  in  which  the  Department  of  State  has  heard 
counsel  in  opposition  to  its  making  a  demand  on  a  foreign  govern- 
ment for  the  extradition  of  a  fugitive  from  justice;  nor  would  it  be 
proper  to  introduce  such  a  practice. 

Mr.  Gresham,  Sec.  of  State,  to  Mr.  Peffer,  Jan.  30,  1895,  200  MS.  Dom. 
Let  425. 

MEMORANDUM   RELATIVE  TO  APPLICATIONS  FOR  THE  EXTRADITION 

Oaneral  eiroular.  from  foreign  countries  of  fugitives  from  justice. 

Department  of  State, 

Washington,  October,  1S92. 
Extradition  wiH  be  asked  only  from  a  government  with  which  the  United 
States  has  an  extradition  treaty,  and  only  for  an  offense  specified  in  the  treaty. 
All  applications  for  requisitions  should  be  addressed  to  the  Secretary  of  State, 
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accompanied  by  the  necessary  paiiers  as  herein  stated.«  When  extradition  is 
nought  for  an  offense  within  the  Jurisdiction  of  the  State  or  Territorial  courts, 
the  application  must  come  from  the  governor  of  the  State  or  Territory.  When 
the  offense  is  against  the  United  States,  the  application  should  come  from  the 
Attorney-General. 

In  every  application  for  a  requisition  it  must  he  made  to  appear  that  one  of 
the  offenses  enumerated  in  the  extradition  treaty  between  the  United  States 
and  the  government  from  which  extradition  is  sought  has  been  committed 
within  the  Jurisdiction  of  the  United  States,  or  of  some  one  of  the  States  or 
Territories,  and  that  the  person  charged  therewith  is  believed  to  have  sought  an 
asylum  or  has  been  found  within  the  dominions  of  such  foreign  government 

The  extradition  treaties  of  the  United  States  ordinarily  provide  that  the 
surrender  of  a  fugitive  shall  be  granted  only  upon  such  evidence  of  criminality 
as,  according  to  the  laws  of  the  place  where  the  fugitive  or  person  so  charged 
shall  be  found,  would  Justify  his  or  her  commitment  for  trial  if  the  crime  or 
offense  had  been  there  committed. 

If  the  person  whose  extradition  is  desired  has  been  convicted  of  a  crime  or 
offense  and  esc*aped  thereafter,  a  duly  authenticated  copy  of  the  record  of  con- 
viction and  sentence  of  the  court  is  ordinarily  sufficient. 

If  the  fugitive  has  not  been  convicted,  but  is  merely  charged  with  crime,  a 
duly  authenticated  copy  of  the  indictment  or  information,  if  any,  and  of  the 
warrant  of  arrest  and  retuni  thereto,  acc?ompanled  by  a  copy  of  the  evldenc*e 
upon  which  the  Indictment  was  found,  or  the  wai^ant  of  arrest  issued,  or  by 
original  depositions  setting  forth  as  fully  as  i)ossible  the  circumstances  of  the 
crime,  are  usually  necessarj'.  Many  of  our  treaties  reiiuire  the  production  of 
a  duly  authenticated  copy  of  the  warrant  of  arrest  in  tills  country ;  but  an 
indictment,  Information,  or  warrant  of  arrest  alone,  without  the  accompanying 
proofs,  is  not  ordinarily  sufficient.  It  is  desirable  to  make  out  as  strong  a  case 
as  possible,  In  order  to  meet  the  contingencies  of  the  local  n^ulrements  at  the 
place  of  arrest. 

If  the  extradition  of  the  fugitive  is  sought  for  several  offenses,  copies  of  the 
several  convictions,  indictments,  or  informations  and  of  the  documents  In 
support  of  each  should  be  furnished. 

4 

Application  for  the  extradition  of  a  fugitive  should  state  his  full  name,  if 
known,  and  his  alias,  if  any,  the  offense  or  offenses  in  the  language  of  the  treaty 
upon  which  his  extradition  is  desired,  and  the  full  name  of  the  person  proposed 
for  designation  by  the  President  to  receive  and  convey  the  prisoner  to  the 
United  States. 

As  the  application  proper  is  desired  solely  by  the  Department  as  a  basis  for 
its  action,  and  is  retained  by  It,  it  is  not  necessary  that  It  should  be  attached  to 
the  evidence. 

Copies  of  the  record  of  conviction,  or  of  the  indictment,  or  information,  and 
of  the  warrant  of  arrest,  and  the  other  pai)ers  and  documents  going  to  make  up 
the  evidence  are  required  by  the  Department,  In  the  first  Instance,  as  a  basis 
for  requesting  the  surrender  of  the  fugitive,  but  chiefly  in  order  that  they  may 
be  duly  authenticated  under  the  seal  of  the  Department,  so  as  to  make  them 
receivable  as  evidence  where  the  fugitive  is  arrested  utK>n  the  question  of  his 

surrender. 

— y _ 

A  The  only  exception  Is  found  in  the  treaty  with  Mexico,  under  which.  In  the 
case  of  crimes  committed  in  the  frontier  States  or  Territories,  requisitions  may 
be  made  directly  by  the  proi)er  authorities  of  the  State  or  Territory.  (Article 
2,  treaty  with  Mexico^  concluded  December  11,  1861.) 
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Copies  of  all  papers  going  to  make  up  the  evidence,  transmitted  as  herein 
retiulred,  including  the  I'ecord  of  conviction,  or  the  indictment,  or  information, 
and  the  warrant  of  arrest,  must  he  duly  certified  and  then  authenticated  under 
the  great  seal  of  the  State  making  the  application  or  the  seal  of  the  Department 
of  Justice,  as  the  case  may  l>e ;  and  this  Department  will  authenticate  the  seal  of 
the  State  or  of  the  Department  of  Justice.  For  example,  if  a  deposition  is  made 
before  a  Justice  of  the  peace,  the  official  character  of  the  Justice  and  his  author- 
ity to  administer  oaths  should  be  attested  by  the  county  clerk  or  other  superior 
certifying  officer ;  the  certificate  of  the  county  cierk  should  be  authenticated  by 
the  governor  or  secretary  of  state  under  the  seal  of  the  State,  and  the  latter  will 
be  authenticated  by  this  Department  If  there  is  but  one  authentication,  it 
should  plainly  cover  all  the  papers  attached. 

All  of  the  papers  herehi  required  in  the  way  of  evidence  must  be  transmitted 
in  duplicate,  one  copy  to  be  retained  in  the  files  of  the  Department,  and  the  other, 
duly  authenticated  by  the  Secretary'  of.  State,  will  be  returned  with  the  Presi- 
dent's warrant,  for  the  use  of  the  agent  who  may  be  designated  to  receive  tlie 
fugitive.  As  the  governor  of  the  State,  or  the  Department  of  Justice,  also 
ordinarily  requires  a  copy,  prosecuting  attorneys  should  have  all  papers  made 
in  triplicate. 

By  the  practice  of  some  of  the  countries  with  which  the  United  States  has 
treaties,  in  order  to  entitle  copies  of  depositions  to  be  received  in  evidence  the 
party  producing  them  is  required  to  declare  under  oath  that  they  are  true 
copies  of  the  original  depoiltions.  It  is  desirable,  therefore,  that  such  agent, 
either  from  a  comparison  of  the  copies  with  the  originals  or  from  having  been 
present  at  the  attestations  of  the  copies,  should  be  prepared  to  make  such 
declaration.  When  the  original  depositions  are  forwarded,  such  declaration  Is 
not  required. 

Applications  by  telegraph  or  letter  are  frequently  made  to  this  Department 
for  Its  intervention  to  obtain  the  provisional  arrest  and  detention  of  fugitives 
in  foreign  countries  in  advance  of  the  presentation  of  the  formal  proofs  upon 
w^hich  a  demand  for  their  extradition  may  be  based.  Such  applications  should 
state  si)eclfically  the  name  of  the  fugitive,  the  offen.se  with  which  he  is  charged, 
the  circumstances  of  the  crime  as  fully  as  i)osslble,  and  a  description  and  identi- 
fication of  the  accused.  It  is  always  helpful  to  show  that  an  indictment  has 
been  found  or  a  warrant  of  arrest  has  been  issued  for  the  apprehension  of  the 
accused.  In  Great  Britain  the  practice  makes  it  essential  that  it  shall  appear 
that  a  warrant  of  arrest  has  been  issued  in  this  country.* 

Care  should  be  taken  to  observe  the  provisions  of  the  particular  treaty  under 
which  extradition  is  sought,  and  to  comjily  with  any  si)ecial  provisions  con- 
tained therein.  The  extradition  treaties  of  the  United  States  may  be  found  in 
the  several  volumes  of  the  Statutes  at  Large,  in  the  "  Revised  Statutes  of  the 
United  States  relating  to  the  District  of  Columbia  and  Post  Roads,  together 
with  Public  Treaties  in  force  on  the  1st  day  of  December,  1873,"  and  In  the 
volume  of  Public  Treaties,  1887.  Copies  of  particular  treaties  will  be  furnished 
by  the  Department  upon  application. 

If  the  offense  charged  be  a  violation  of  a  law  of  a  State  or  Territory,  the  agent 
authorized  by  the  President  to  receive  the  fugitive  will  be  required  to  deliver 
him  to  the  authorities  of  such  State  or  Territory.  If  the  offense  charged  be  a 
violation  of  a  law  of  the  United  States,  the  agent  will  be  required  to  deliver 
the  fugitive  to  the  proper  authorities  of  the  United  States  for  the  Judicial 
district  having  Jurisdiction  of  the  offense. 

o  For  fuller  information  with  respect  to  procedure  in  cases  of  provisional 
arrest  within  British  Jurisdiction,  see  Department's  memorandum  of  May,  1890. 
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Where  the  requisition  is  made  for  an  offense  against  the  laws  of  a  State  or 
Territory,  the  expenses  attending  the  apprehension  and  delivery  of  the  fugitive 
must  be  borne  by  such  State  or  Territory.  Expenses  of  extradition  are  defrayed 
by  the  United  States  only  when  the  offense  is  against  its  own  laws. 

A  strict  compliance  with  these  requirements  may  save  much  delay  and 
expense  to  the  party  seeking  the  extradition  of  a  fugitive  criminal. 

MEMORANDUM   EELATIVS  TO  THE  EXTBADITION  OF  FUGITIVES  FBOM  THE  UNITED 

STATES  IN  BRITISH  JURISDICTION. 

^'^^ntoiS!  ^***  Department  of  State,   ' 

Washington,  May,  1890. 
Where  application  is  made  for  a  requisition  for  the  surrender  of  a  fugitive 
from  the  Justice  of  the  United  States  in  British  Jurisdiction,  It  must  be  made  to 
appear — 

1.  That  one  of  the  offenses  enumerated  in  the  treaties  l>etween  the  United 
States  and  Great  Britain  has  been  committed  within  the  Jurisdiction  of  the 
United  States  or  of  some  one  of  the  States  or  Territories. 

2.  That  the  person  charged  with  the  offense  has  sought  an  asylum  or  been 
found  within  the  British  dominions. 

All  applications  for  requisitions  should  be  addressed  to  the  Secretary  of  State, 
and  forwarded  to  the  Department  of  State,  accompanied  with  the  necessary 
papers,  as  herein  stated,  and  must  furnish  the  full  name  of  the  person  proposed 
for  designation  by  the  President  to  receive  the  prisoner  and  convey  him  to  the 
United  States.  When  the  offense  is  within  the  Jurisdiction  of  the  State  courts, 
the  application  must  come  from  the  governor  of  the  State.  When  the  offense  is 
against  the  United  States,  the  application  must  come  from  the  Attorney-General 
or  the  proi)er  executive  department 

It  is  stipulated  in  the  treaties  with  Great  Britain  that  extradition  shall  be 
granted  only  on  such  evidence  of  criminality  as,  according  to  the  laws  of  tlie 
place  where  the  fugitive  or  person  charged  shall  be  found,  would  Justify  his 
apprehension  and  commitment  for  trial  if  the  crime  or  offense  had  there  been 
committed. 

It  is  admissible  as  constituting  such  evidence  to  produce  a  properly  certified 
copy  of  an  indictment  found  against  the  fugitive  by  a  grand  Jury  or  of  any 
information  made  before  an  examining  magistrate,  accompanied  by  one  or 
more  depositions  setting  forth  as  fully  as  ix)ssible  the  circumstances  of  the 
crime.    An  indictment  alone  has  been  held  to  be  insufficient. 

By  the  fourteenth  section  of  the  English  extradition  act  of  1870,  "  depositions 
or  statements  on  oath,  talcen  in  a  foreign  state,  and  copies  of  such  original 
depositions  or  statements,  and  foreign  certificates  of,  or  Judicial  documents 
stating  the  fact  of  conviction,  may,  if  duly  authenticated,  be  received  in  evidence 
of  proceedings  under  this  act." 

The  fifteenth  section  of  the  same  act  provides  as  follows :  "  Foreign  warrants 
and  depositions  or  statements  on  oath,  and  copies  thereof,  and  certificates  of, 
or  Judicial  documents  stating  the  fact  of  a  conviction,  shall  be  deemed  duly 
authenticated  for  the  purposes  of  this  act  if  authenticated  in  manner  provide<l 
for  the  time  being  by  law,  or.  authenticated  as  follows :  (1)  If  the  warrant  pur- 
ports to  be  signed  by  a  Judge,  magistrate,  or  officer  of  the  foreign  state  where 
the  same  was  issued ;  (2)  if  the  de[>ositions  or  statements  or  the  copies  thereof 
purport  to  be  certified  under  the  hand  of  a  Judge,  magistrate,  or  officer  of  the 
foreign  state  where  the  same  were  talven  to  be  the  original  dei)osltions  or  state- 
ments, or  to  be  true  copies  thereof,  as  the  case  may  require;  and  (3)  if  the 
certificate  of,  or  Judicial  documents  stating  the  fact  of  conviction  purport  to 
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be  certified  by  a  judge,  magistrate,  or  officer  of  the  foreign  state  where  the  con- 
viction took  place;  and  if  in  every  case  the  warrants,  depositions,  statements, 
copies,  certificates,  and  Judicial  documents  (as  the  case  may  be)  are  authen- 
ticated by  the  oath  of  some  witness  or  by  being  sealed  with  the  official  seal 
of  the  minister  of  Justice,  or  some  other  minister  of  state;  and  all  courts  of 
Justice,  Justices  and  magistrates,  shall  take  Judicial  notice  of  such  official 
seal,  and  shall  admit  the  documents  so  authenticated  by  it  to  be  received  in 
evidence  without  further  proof. 

If  the  fugitive  be  charged  with  the  violation  of  a  law  of  a  State  or  Territory, 
his  delivery  will  be  required  to  be  made  to  the  authorities  of  such  State  or 
Territory. 

If  the  offense  charged  be  a  violation  of  a  law  of  the  United  States  (such  as 
piracy,  murder  on  board  of  vessels  of  the  United  States,  or  in  arsenals  or 
dockyards,  etc.),  the  delivery  will  be  required  to  be  made  to  the  officers  or 
authorities  of  the  United  States. 

Where  the  requisition  is  made  for  an  offense  against  the  laws  of  a  State  or 
Territory,  the  expenses  attending  the  apprehension  and  delivery  of  the  fugi- 
tive must  be  l)orne  by  such  State  or  Territory.  Expenses  of  extradition  are 
defrayed  by  the  United  States  only  where  the  offense  is  against  its  own  laws. 

PROVISIONAL    ARBBST. 

Applications,  both  by  telegraph  and  by  letter,  are  frequently  made  to  this 
Department  for  its  intervention  to  obtain  the  arrest  and  provisional  detention 
of  fugitives  from  Justice  in  England,  Scotland,  or  Ireland  in  advance  of  the 
presentation  of  the  formal  proofs  upon  which  a  demand  for  their  extradition 
may  be  based.  In  such  cases  the  only  manner  in  which  the  Department  can 
intervene  is  by  informing  the  ambassador  of  the  United  States  in  London  of 
the  facts  and  instructing  him  to  take  the  necessary  measures.  This  the 
ambassador  does  by  authorizing  some  one  connected  with  the  embassy  to  make 
complaint  on  oath  before  a  magistrate,  in  accordance  with  the  requirements 
of  the  British  extradition  act  of  1870.  The  form  of  this  complaint  is  hereto 
annexed  as  appendix  2.  Attention  is  invited  to  its  provisions,  and  especially 
to  the  statement  deponent  is  re<iuired  to  make  that  he  is  informed  and  believes 
that  a  warrant  has  been  issued  in  the  foreign  country  for  the  arrest  of  the 
accused.  This  Department,  when  requested  to  intervene  in  such  a  case,  should 
always  be  enabled  to  inform  the  ambassador  that  such  a  warrant  has  been 
issued,  in  order  that  the  complaint  before  the  British  magistrate  may  be  made 
in  due  form  and  without  delay. 

APPENDIX    1. 

The  tenth  article  of  the  treaty  between  the  United  States  and  Great  Britain, 
concluded  August  9,  1842,  provides  for  the  surrender  of  criminals  for  (1) 
murder,  (2)  assault  with  intent  to  commit  murder,  (3)  piracy,  (4)  arson,  (5) 
robl)ery,  (G)  forgery,  (7)  the  utterance  of  forged  paper. 

The  convention  concluded  July  20,  1889,  provides  for  extradition  for  the 
following  additional  offenses: 

1.  Manslaughter,  when  voluntary. 

2.  Counterfeiting  or  altering  money;  uttering  or  bringing  into  circula- 

tion counterfeit  or  altered  money. 

3.  Embezzlement ;   larceny ;   receiving  any  money,   valuable  security,  or 

other  proi>erty,  knowing  the  same  to  have  been  embezzled,  stolen, 
or  fraudulently  obtained. 
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4.  Fraud  by  a  bailee,  banker,  agent,  factor,  trustee,  or  director  or  member 

or  officer  of  any  company,  made  criminal  by  the  laws  of  both  coun- 
tries. 

5.  Perjury,  or  subornation  of  perjury. 

6.  Rape;  abduction;  child-stealing;  kidnapping. 

7.  Burglary ;  house-breaking  or  shop-breaking. 

8.  Piracy  by  the  law  of  nations. 

9.  Revolt  or  conspiracy  to  revolt  by  two  or  more  persons  on  board  a  ship 

on  the  high  seas,  against  the  authority  of  the  master;  wrongfully 
sinking  or  destroying  a  vessel  at  sea,  or  attempting  to  do  so ;  assaults 
on  board  a  ship  on  the  high  seas,  with  intent  to  do  grievious  bodily 
harm. 

10.  Crimes  and  offenses  against  the  laws  of  both  countries  for  the  sup- 
pression of  slavery  and  slave-trading. 

Extradition  is  also  to  take  place  for  participation  in  any  of  the  crimes 
mentioned  in  this  convention  or  in  the  aforesaid  tenth  article,  provided  such 
participation  be  punishable  by  the  laws  of  both  countries. 

By  the  seventh  article  of  the  convention  of  1889,  it  is  stipulated  as  follows : 

"The  provisions  of  the  said  tenth  article  (of  the  treaty  of  1842)  and  of  this 
convention  shall  apply  to  persons  convicted  of  the  crimes  therein  respectively 
named  and  specified  whose  sentence  therefor  shall  not  have  been  executed." 

The  eighth  article  of  the  convention  of  1889  is  as  follows :  "  The  present  con- 
vention shall  not  apply  to  any  of  the  crimes  herein  specified  which  shall  have 
been  committed,  or  to  any  conviction  which  shall  have  been  pronounced,  prior 
to  the  date  at  which  the  convention  shall  come  into  force." 

The  ninth  article  provides  that  the  convention  "  shall  come  into  force  ten 
days  after  its  publication,  in  conformity  with  the  forms  prescribed  by  the  laws 
of  the  high  contracting  parties."  The  convention  was  proclaimed  both  in  the 
United  States  and  in  Great  Britain  March  25,  1890,  and  thus  came  into  force 
in  both  countries  April  4,  1890. 

APPENDIX    2. 

(Form  of  information  tiscd  in  obtaining  provisional  warrants  of  arrest  in  the 

United  Kingdom  of  Great  Britai  nand  Ireland.) 

MsTBOPOLriAN  Police  Distbict,  to  wit: 
The  information  of ,  of ,  taken  on  oath  this day  of , 


In  the  year  of  our  Lonl  one  thousand  eight  hundred  and  ,  at  the  Bow 

Street  Police  Court  in  the  county  of  Middlesex,  and  within  the  Metropolitan 
police  district,  l)efore  me,  the  undersigned,  one  of  the  magistrates  of  the  police 
courts  of  the  metropolis,  sitting  at  the  YK)lice  court  aforesaid,  who  saith  that 

,  late  of  ,  Is  accused  [or  convicted]  of  the  commission  of  the  crime 

of within  the  Jurisdiction  of ,  and  now  suai)ected  of  being  in  the 

United  Kingdom.    I  make  this  application  on  behalf  of  the Government 

I  produce . 

I  am  informed  and  verily  believe  that  a  warrant has  been  issued  In 

for  the  arrest  of  the  accused;  that  the  said  Government  will  demand 


h —  extradition  in  due  course,  and  that  there  are  reasonable  grounds  for  sup- 
ix>sing  the  accused  may  escape  during  the  time  necessary  to  present  the  diplo- 
matic requisition  for  h —  surrender,  and  I  therefore  pray  that  a  provisional 
warrant  may  issue  under  the  provisions  of  .T3  and  34  V.,  c.  52,  s.  8. 

Sworn  before  me,  the  day  and  year  first  above  jueutioned,  at  the  ix>Iice  court 
aforesaid. 
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The  practice  of  extradition  between  the  United  States  and  Mexico 
Bnlei  ai  to  became  the  subject  of  careful  consideration  and  expo- 
Xaxioo.  sition  in  the  case  of  Leonardo  Gonzalez,  whose  sur- 
render, as  requested  by  the  governor  of  Texas,  the  Mexican  govern- 
ment declined  to  grant.  As  Gonzalez  was  a  Mexican  citizen,  it  was 
at  first  supposed  that  the  refusal  to  deliver  him  up  was  due  to  an 
indisposition  on  the  part  of  the  Mexican  government  to  exercise,  as 
the  United  States  had  done  in  the  case  of  Mrs.  Rich,  the  discretion 
vested  by  the  treaty  in  the  contracting  governments  to  surrender 
their  own  citizens.  The  Mexican  government,  however,  disclaimed 
any  such  motive ;  and,  as  the  result  of  the  correspondence,  a  confer- 
ence was  held  at  the  Department  of  State,  Jan.  25,  1900,  between  Mr. 
Aspiroz,  the  Mexican  ambassador,  and  Judge  Penfield,  the  Solicitor 
of  the  Department,  at  which  the  Mexican  law  was  explained. 

Mr.  Hay,  Sec.  of  State,  to  the  governors  of  the  States,  circular,  March  26, 
1900,  244  MS.  Dom.  Let  5. 

See,  also,  Mr.  Hay,  Sec.  of  State,  to  the  Mex.  ambassador,  No.  64,  Jan.  12, 
1900,  MS.  Notes  to  Mex.  Leg.  X.  509. 

The  points  in  discussion  between  the  Mexican  ambassador  and  Judge 
Penfield  related  to  Art.  IV. ;  par.  3,  Art  VIII. ;  and  Art  X.,  of  the 
treaty  of  February  22,  1899. 

With  regard  to  the  case  of  Gonzalez,  Mr.  Aspiroz  declared  that  the  sole 
reason  for  refusing  his  extradition  was  that  the  existence  of  the  cor- 
pus delicti  was  not  duly  proved.  He  was  charged  with  murder ;  and 
the  proof,  to  justify  his  arrest  and  commitment  for  trial,  must,  said 
the  ambassador,  conform  to  the  laws  of  the  State  of  Coahuila,  where 
he  was  found,  and  to  the  Feileral  extradition  act  of  May  19,  1897, 
in  all  things  not  otherwise  provided  for  by  the  treaty.  According  to 
the  code  of  penal  procedure  of  Coahuila,  which  was  in  this  respect 
substantially  the  same  as  that  in  force  iu  the  other  States,  In  the 
Federal  District,  and  in  the  Territories  of  Mexico,  "the  basis  for  a 
criminal  proceedings  is  the  proof  of  the  existence  of  an  act  or  that  of 
an  omission,  which  law  considers  to  be  a  delict ;  without  such  proof  no 
further  proceedings  can  be  had."  In  cases  of  homicide,  the  law 
requires  an  autopsy  upon  the  body  of  the  deceased,  if  possible;  if 
this  is  not  possible,  and  secondary  proof  is  produced,  such  proof 
must,  if  possible,  be  passed  upon  by  experts;  and  it  is  only  when  it 
is  "  absolutely  impossible  "  to  obtain  the  opinion  of  experts,  that  the 
testimony  of  other  witnesses,  who  may  have  seen  the  corpse  and  the 
wounds,  or  who  may  otherwise  know  the  facts  of  the  crime,  may  bo 
•  received  to  establish  "  the  certainty,  or  a  great  probability,"  that 
a  homicide  has  been  committed,  "  and  at  least  a  suspicion  as  to 
who  may  have  caused  it."  The  ambassador  observed  that  he  under- 
stood these  provisions  of  law  to  be  substantially  in  accord  with  those 
that  prevailed  in  the  United  States. 

Judge  Penfield  inquired  whether  the  Mexican  Government  would  grant 
Gonzalez's  extradition  if  a  second  demand  should  be  presented,  for- 
tified with  new  evidence. 

The  ambassador  replied  that  he  found  no  legal  objection  to  the  presenta- 
tion of  a  second  demand;  but  that,  in  his  personal  opinion,  certain 
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new  evidence  which  had  been  offered  would  not  be  satisfactory, 
since  it  consisted  of  the  depositions  of  two  children,  aged  14  and  12, 
which  were  considered  as  among  the  weakest  proofs  that  could  be 
produced. 

As  to  the  **  authenticated  copy  of  the  law  of  the  demanding  party,  which 
defines  the  crime  and  establishes  its  punishment,"  required  by  par. 
3  of  Art  VIII.  of  the  treaty,  the  ambassador  agreed  with  Judge 
Penfield  that  this  requisite  applied  only  to  the  crimes  specified  in 
sees.  10  and  21  of  Art.  II.  **  Finally,  they  both  were  of  the  opinion 
that  Article  I.  devolves  the  surrender  of  the  accused  to  each  one  of  the 
contracting  Governments,  respectively ;  that  Article  VIII.  prescribes 
that  the  demands  made  in  conformity  thereto  should  be  presented  by 
the  diplomatic  agents,  and  that  only  in  their  absence  by  the  superior 
consular  officers  of  each  one  of  the  contracting  parties,  or  in  the 
cases  mentioned  in  Article  IX.,  by  the  first  civil,  military,  or  Judicial 
authority  of  the  proper  frontier  State  or  Territory,  and  that  in  con- 
formity with  those  prescriptions  Article  X.  requires  that  the  diplo- 
matic channel  should  be  resorted  to  in  order  to  obtain  the  provisional 
arrest  of  the  accused  and  his  safe  custody,  while  the  demand  for  his 
extradition  is  completed,  and  that  each  of  the  contracting  Govern- 
ments are  required  to  endeavor  to  render  efficient  these  precaution- 
ary measures;  or  in  other  words,  that  all  demands  in  extradition 
cases  should  be  addressed  by  one  of  the  two  contracting  Govern- 
ments to  tlie  other  through  the  channel  of  its  respective  diplomatic 
agent,  excepting  in  the  cases  specified  in  the  first  paragraph  of 
Article  VIII.  and  Article  IX.  of  the  treaty." 

In  the  course  of  the  conference,  the  ambassador  handed  to  Judge  Penfield 
a  copy  and  English  translation  of  the  articles  of  the  code  of  criminal 
procedure  of  the  State  of  Ooahuila,  relating  to  the  subject  under 
discussion,  as  follows: 

Articulo9  del  Cddigo  de  Procedimien-  Articles  of  the  Code  of  Criminal  Pro- 

t08  penales  del  Estado  de  Coahuila  cedure  of  the  State  of  Coahtiila 

relativ<}8   d   la  comprohaci&n   del  relative  to  the  proof  of  the  corpus 

cuerpo  del  delito,  delicti  in  criminal  cases. 

Art.  133.  La  base  del  procedlmi-  Abt.  133.  The  basis  for  a  criminal 
ento  criminal  es  la  comprobaci6n  de  proceeding  is  the  proof  of  the  exist- 
la  exlstencia  de'  un  heclio  6  la  de  ence  of  an  act  or  that  of  an  omis- 
una  omisl6n  que  la  ley  reputa  delito :  sion  which  the  law  considers  to  be 
sin  el  la  no.  puede  haber  procedlmi-  a  delict:  witliout  it  no  further  pro- 
en  to  ulterior.  ceedings  can  be  had. 

Art.  134.  Todo  Juez  que  adquiera  Art.  134.  Any  Judge  who  may  ob- 

conocimiento  de  que  se  lia  cometido  tain   knowledge   that   a  delict   has 

tin  delito,  si  existe  ol  objcto  material  been  committed,  If  the  material  ob- 

sobre  el  cual  ha  sido  cometido,  de-  ject  on  which  it  has  l)een  committed 

ber&  hacer  que  se  extienda  una  acta  should  exist,  ought  to  have  a  rei)ort 

en  que  se  de6cril)an  minuciosamente  made    wherein    the    characrter    and 

los   caracteres   y    seilales   que   pre-  signs  i)resented  by  the  hurt,  or  the 

sente  la  lesion,  6  los  vestigios  que  traces   which   may   be   left   by   the 

el  delito  haya  dejado,  el  Inatrumento  delict  shall   be  minutely  described, 

6  medio  con  que  probable  6  necesa-  as  well  as  the  instrument  or  means 

rlamente  haya  debldo  cometerse  y  la  with  which  it  may  probably  or  nec- 

manera  de  que  se  haya  hecho  uso  essarlly  have  been  committed,  and 
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del  instrumento  6  medio  para  la 
ejecuci6n  del  delito.  El  objeto  sobre 
que  ^te  hay  a  recaido,  se  descrlbirft 
de  modo  que  queden  determinadas 
Bu  situacidn  y  cuautas  circunstan- 
eias  puedan  contribulr  &  indagar  el 
orlgen  del  delito,  asf  como  su  grave- 
dad  y  los  accidentes  que  lo  bayan 
acompafiado.  Esta  acta  se  llama  de 
de8cripci6n. 


Abt.  135.  Adem&s  de  la  acta  de 
deseripcidu  se  extender^  otra  de  iu- 
veutario,  si  se  eneontrareu  algunos 
instrumentos  fi  otras  oosas  que  pue- 
dan tener  relaci6n  pr6xima  6  remota 
con  el  beobo  mismo.  Cuando  los 
objetos  encoiitrados  fuereii  i)ocos  y 
se  ballaren  en  el  mismo  sitio  6  A  las 
inmediaeioues  del  lugar  en  que  se 
cometi6  el  hecbo,  ei  acta  de  descrip- 
cI6n  podr&  contener  el  inventario  de 
aquellos. 

Art.  141.  En  el  acto  de  la  in- 
speccldn  del  lugar  en  que  se  cometiO 
el  delito,  el  Juez  det)e  examinar  & 
todas  las  personas  que  puedan  pro- 
IX)rclonar  algun  esclarecimiento  so- 
bre el  delito  y  sobre  sus  autores  y 
cOmplices,  6  algunas  noticias  titiles 
para  la  averiguaci6n  de  la  verdad  6 
designar  otras  personas  que  puedan 
darlos. 

Abt.  148.  Si  el  delito  fuere  de 
homicidio  ti  otro  caso  de  muerte  por 
causa  desconocida  y  sospecbosa  6 
solamente  sospecbosa,  se  proceder& 
al  examcn  del  cadfiver  con  inter- 
Tenci6n  do  peritos,  y  se  ordenard. 
su  autopsia  extendi^ndose  diligencia 
formal  con  expresi6n  circunstanci- 
ada  de  la  postura  en  que  se  balle  el 
cad&ver,  del  nGmero  de  beridas  6 
lesiones,  de  las  partes  del  cuerpo  en 
que  las  tiene,  del  vestido  y  dem&s 
efectos  que  se  encontraren  y  de  las 
sefiales  que  se  adviertan  en  el  te- 
rreno  inmediato. 


tbe  manner  in  which  the  instrument 
may  have  been  used  fOr  tbe  execu- 
tion of  tbe  delict.  Tbe  object  on 
wbivb  tbe  delict  may  have  been 
committed,  shall  be  described  In  such 
a  way  that  its  situation  and  any 
circumstances  that  may  contribute 
to  determine  tbe  origin  of  the  de- 
lict shall  be  set  forth,  as  well  as 
tbe  gravity  and  tbe  accidents  that 
may  have  accompanied  the  delict 
This  report  shall  be  called  the  de- 
scription of  the  delict. 

Art.  13o.  Besides  tbe  description 
of  tbe  delict  there  shall  be  made  an 
inventorial  report,  if  there  should 
be  found  any  instruments  or  other 
things  that  may  have  a  proximate 
or  remote  relation  to  tbe  act  itself. 
Should  tbe  objects  found  be  few 
and  be  discovered  in  tbe  same  place 
or  near  by  tbe  place  where  the  act 
was  committed,  tbe  report  contain- 
ing tbe  description  may  also  com- 
prise tbe  inventory  of  such  articles. 

Art.  141.  During  tbe  official  in- 
vestigation relative  to  the  place 
where  tbe  delict  was  committed, 
tbe  judge  ought  to  examine  ail  per- 
sons whose  testimony  may  throw 
light  on  tbe  delict  and  on  its  prin- 
cipals and  accomplices,  or  afford 
any  information  that  may  be  useful 
for  tbe  investigation  of  tbe  truth, 
or  designate  some  other  persons  who 
may  be  able  to  give  such  testimony. 

Art.  148.  If  the  delict  should  be 
homicide,  or  any  other  case  of  death 
owing  to  an  unknown  and  suspi- 
cious cause,  or  simply  owing  to  a 
suspicious  cause,  the  examination  of 
tbe  corpse  shall  be  proceeded  with 
tbe  attendance  of  experts,  and  the 
autopsy  of  the  body  shiall  be  or- 
dered, and  a  report  be  made  stat- 
ing with  precision  the  position  in 
which  tbe  corpse  is  found,  the  num- 
ber of  wounds  or  hurts,  the  portions 
of  tbe  body  where  the  same  may  be 
discovered,  the  clothing  and  other 
articles  that  may  be  found,  and  any 
marks  or  signs  that  may  l>e  discov- 
ered in  tbe  immediate  vicinity  of 
the  place. 


§  606.]                                             BEQUISITIONS.  365 

Abt.  149.  Antes  de  procederse  &  Abt.    149.  Before    beginning    the 

la  autopsia  del  cadftver  se  compro-  autopsy  of  the  corpse,  its  identity 

bar&  su  identidad  por  medio  de  sus  must  be  proved  by  means  of  the 

parientes  6  amigos,  que  ser&n  ex-  relatives  or  friends  of  the  deceased, 

aminados  en  debida  forma,  para  que  who    shall    be    examined    in    legal 

declaren  e!  nombre  del  muerto,  su  form  so  that  they  may  testify  as  to 

profesi6n  y  vecindad,  las  sefias  per-  the  name  of  the  deceased,  his  pro- 

sonales    y    las    ropas    que    vestia  fession  and  residence,  his  personal 

cuando  sali6  de  su  casa.  description    and    the    clothing    he 

wore  when  he  left  his  house. 

Abt.  150.  Si  no  se  puede  indenti-  Abt.  150.  Should  it  not  be  possi- 

flcar  el  cadftver,  se  describirftn  las  ble  to  identify  the  corpse,  the  pe- 

sefias  partlculares  que  tuviere,  sus  culiar  description  of  the  deceased,  as 

facciones,  sus  vestidos  6  cualquiera  well  as  his  features,  his  clothing  and 

otro  objeto  que  se  le  encuentre ;  y  si  any  other  article  that  may  be  found 

el  estado  del  cad&ver  lo  permite,  se  on  him  shall  be  recorded ;  and  if  the 

le  expondrfi,  al  pdblico  por  las  boras  condition  of  the  corpse  should  per- 

que  el  juez  crea  conveniente,  &  fin  mit,  it  may  be  exposed  for  inspec- 

de  que  pueda  ser  visto  y  reconocido,  tlon  by  the  public  during  the  hours 

sac&ndose  ademils,  si  fuere  posible,  which  the  Judge  may  deem  proper, 

retratos  fotogr&flcos  de  los  cuales  se  so  that  it  may  be  seen  and  recoguissed 

agregar&  uno  &  los  autos  y  se  manda-  and,  if  possible,  photographs  shall 

rAn  fijar  los  dem&s  en  los  lugares  be  taken  of  the  body  and  one  of 

pfUblicos,  cuando  no  se  haya  podido  them  shall  be  added  to  the  record 

obtener  aquel  reconocimiento.  and  the  rest  shall  be  affixed  in  pub- 
lic places  if  the  corpse  shall  not 
have  been  identified. 

Abt.  152.  Si  se  hubiere  sepultado  Abt.  152.  If  the  corpse  shall  have 

el  cadAver  antes  de  practicar  las  dill-  been    buried    before    the    foregoing 

gencias  anterlores,  se  ordenarA  su  proceedings  can   be  had,   an   order 

exhumaci6n  cuando  el  juez  lo  Juzgue  shall  be  issued  so  as  to  have  It  ex- 

necesario  6  lo  soliciten   las   partes  humed,  should  the  Judge  think  this 

acusadoras.    iwr   su    cuenta,    obser-  proceeding  be  proper  or  the  com- 

vando  las  debidas  precauciones  higi-  plainants   demand   it   at   their   ex- 

^nlcas   y    asistencia    de   peritos,    y  i>ense;  all  due  hygienic  precautions 

practic&ndose  en  segulda  las  dlligen-  being    taken    and    the   exhumation 

cias  que  fueren  posibles  de  las  quo  being  carried  on  in  the  presence  of 

mencionan  los  antecedentes  artlculos.  experts,  and  thereui)on  such  pro- 
ceedings as  are  mentioned  in  the 
foregoing  articles  shall,  if  possible, 
be  carried  on. 

Abt.   153.  Cuando  por  cualquiera  Abt.  153.  Whenever,  owing  to  any 

causa  no  pueda  fortnarse  juicio  peri-  circumstances,  no  examination  can 

cial  con  el  examen  del  caddver,  6  he  made  by  experts,  or  the  corpse 

Me  no  pueda  exhumarse,  aquel  jui-  cannot  he  exhumed^  such  proceed- 

do  se  suplird  con  las  declaraciones  ings  shall  he  substituted  by  the  tes- 

de  los  testiffos  que  hubieren  vi^to  timony  of  the  witnesses  who  shall 

antes  el  caddvcr  y  las  lesiones  que  have  seen  the  corpse  before,  as  well 

haya   tenido.    Estos   testigos  mani-  as  the  hurts  that  it  may  have  had. 

festardn   en   que  parte   del   cuerpo  Said  witnesses  shall  state  in  what 

existian  las  lesiones,  indicardn  las  part  of  the  body  the  hurts  existed 

armas  con  que  crean  que  se  hayan  and  shall  testify  as  to  the  arms  with 

hecho  y  dirdn  si  son  de  opinidn  que  which  they  may  believe  that  said 
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todas  6  algunas  de  Ian  Icsiones  hayan    hurts  were  made,  and  will  state  if, 
ocasionado  la  muerte.  in  their  opinion,  all  or  any  of  the 

said  hurts  shall  have  brought  about 
the  death  of  the  deceased. 
Abt.  154.  En  caso  de  que  el  ead&-  Art.  154.  Should  It  not  have  been 
ver  no  pueda  eucontrarse,  el  juez  possible  to  find  the  eori>se,  the  judge 
comprobar&  la  existeucia  de  la  ijer-  must  obtain  proofs  as  to  the  exist- 
sona,  el  tiempo  que  haya  trascurrido  ence  of  the  individual,  the  time  that 
desde  que  no  se  tenga  notlcia  de  ella,  may  have  elapsed  since  no  news 
el  tiltimo  lugar  en  que  se  le  haya  have  been  received  regarding  him, 
visto,  y  c6mo  el  cadHver  haya  podido  the  last  place  where  he  may  have 
ser  ocultado  6  destrufdo.  Adem&s  been  seen,  and  how  the  corpife  could 
recogerU  todos  los  medios  de  prueba  have  been  hidden  or  destroyed, 
que  conduzcan  k  la  comprobacidn  6  Furthermore,  he  shall  obtain  all 
existencia  del  cuerpo  del  delito.  means  of  proof  that  may  lead  to  the 

evidence  or  existence  of  the  corpus 
dclictu 
Abt.  155.  Los  peritos  dar&n  su  de-  Abt.  155.  The  experts  shall  give 
claraci6n  sobre  la  causa  de  la  muerte,  their  opinion  regarding  the  cause 
manifestando  en  qu(3  tiempo  mils  of  death,  the  approximate  time  when 
6  menos  pr6ximo  pudo  acontecer  that  event  may  have  occurred,  and 
^te,  y  si  fu^  &  cousecueucia  de  las  if  the  death  occurred  owing  to  the 
lesiones  6  antes  de  el  las,  6  por  el  hurts  or  before  these  were  inflicted, 
concurso  de  causas  preexlstentes  6  or  owing  to  a  combination  of  pre- 
de  las  que  sobrevinleron  6  de  otras  existing  causes  or  of  those  that 
extrafias  al  delito,  teuiendo  presente  occurred  afterwards,  or  to  others 
lo  que  disponeti  los  artfculos  544,  entirely  foreign  to  the  delict,  and 
545,  y  546  del  C6digo  penal.  Cuando  for  that  purpose  they  shall  take 
los  peritos  no  se  expliquen  resi>ecto  into  consideration  the  prescriptions 
de  estas  circunstancias,  el  juez  de  of  articles  544,  545,  and  546  of  the 
oflcio  les  interrogans  acerca  de  ellas.    Penal  Code.    Whenever  the  experts 

shall  not  give  any  explanation  re- 
garding   such     circumstances,     the 
judge    ex    officio    must    interrogate 
them   concerning  the  same  circum- 
stances. 
Abt.  156.  Si  se  tratare  de  alguua        Abt.  156.  If  the  case  may  be  of 
persona  herida  6  golpeada,  el  juez,    a   i)ersou   wounded  or   beaten,   the 
acompafiado  de  los  peritos,  descri-    judge,    assisted    by    experts,    shall 
birft  las  lesiones  6  golpes,  indicar&    describe  the  wounds  or  blows  and 
el  lugar  en  que  est^n,  y  sefialard,  su    determine  the  site  and  the  length, 
longitud,  anchura  y  profundidad  os-    breadth  and  apparent  depth  thereof, 
tensible,  si  hubiere  peligro  en  averi-    should  there  be  any  danger  of  deter- 
guar  cual  sea  la  profundidad  real,     mining   its   real    depth.      He   shall 
Har&  que  los  peritos   expresen   la    require  the  experts  to  express  the 
calidad  de  las  lesiones  y   si  est&n    nature  of  the   hurts   and   whether 
hechas  con  armas  de  fuego,  6  con    they  were  caused  by  fire,  cutting, 
armas  punzantes,  cortantes  6  con-    or  iK)inted  arms,  or  by  bruising  in- 
tundentes,  6  de  otro  modo.  struments,  or  in  any  other  manner. 

Abt.  157.  Si  los  peritos  no  pudieren  Abt.  157.  If  it  is  not  possible  to 
ser  habidos  desde  luego,  el  juez  pro-  obtain  experts  at  once,  the  judge 
cederd  sin  su  asistencia,  en  los  tC*r-  shall  proceed  with  his  investigation 
jninos  del  artlculo  anterior.  without  them,   in   conformity  with 

the  prescriptions   of  the   foregoing 
article. 
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ArticulOB  5Uy  545,  y  5i6  del  Cddigo  Articles  oU,   545,   and  546  of   the 

penal  citados  en  el  articulo  155  Penal   Code  referred   to   in   Art. 

del     Cddigo     de     Procedimientos  155  of  the  Code  of  Criminal  Pro- 

penales.  cedure, 

Abt.  544.  Para  la  imposici6n  de  la  Art.    544.    For   the   infliction   of 

pena  no  se  tendrft  como  mortal  una  punishment,  a  hurt  shall  nof  be  con- 

Ie8i6n  sino  cuando  se  verifiquen  las  sidered  mortal,  unless  the  three  fol- 

tres  circunstancias  siguientes:  lowing    circumstances    shall    have 

occurred : 

I.  Que  la  Iesi6n  produzca  por  si  I.  That  the  hurt  by  itself  and  di- 
sola  y  directamente  la  muerte ;  6  que  rectly  shall  produce  death ;  or  that 
aun  cuando  ^ta  resulte  de  causa  even  if  death  shall  have  occurred 
distinta,  esa  causa  sea  desarrollada  from  another  cause,  the  latter  cause 
por  la  lesiOn  6  efecto  necesario  6  shall  be  due  to  the  hurt  or  be  the 
immediato  de  ella.  immediate  or  necessary  result  of  the 

same. 

II.  Que  la  muerte  se  veriflque  den-  n.  That  death  shall  occur  within 
tpo  de  sesenta  dlas  contados  desde  gixty  days  after  the  hurt  may  have 
^1  de  la  Iesi6n.  been  inflicted. 

III.  Que  despuftj  de  hacer  la  au-  m.  That  after  the  autopsy  of  the 
topsia  del  cadAver,  declareu  dos  corpse  may  be  had.  two  experts  shall 
peritos  que  la  lesiOn  fu6  mortal,  have  declared  that  the  hurt  was 
suJetAndose  para  ello  &  las  reglas  mortal,  in  conformity  for  such  pur- 
contenidas  en  este  articulo  y  en  los  pose  with  the  rules  contained  in  this 
dos  siguientes.  article  and  the  two  following. 

Art.   545.  Siempre  que  se  verlfi-  art.  545.  Whenever  the  three  cir- 

quen  las  tres  circunstancias  del  ar-  cumstances  named  in  the  foregoing 

tlculo  anterior,  se  tendrft  como  mor-  article  may  occur,  the  hurt  shall  be 

tal  una  lesl6n,  aunque  se  pruebe  que  considered  mortal,  although  it  may 

se    habria    evitado    la    muerte   con  be  proved   that   death   could   have 

auxilios  oportunos :  que  la  lesi6n  no  been  prevented  by  opportune  help ; 

habria  sldo  mortal  en  otra  i)ersona ;  that  the  hurt  would  not  have  been 

6  que  lo  fu^  A  causa  de  la  (x>nstitu-  mortal  in  another  person ;  or  that  it 

ci6n  ffsica  de  la  victima,  6  de  las  cir-  was  mortal  owing  to  the  physical 

cunstancias  en  que  recibI6  la  lesi6n.  constitution  of  the  deceased  or  to 

which   oi*curred   w^hen   he   received 

the  hurt 
Art.  54«.  Como  consecuencia  de  art.  54(5.  As  a  result  of  the  fore- 
las  declaraciones  que  preceden,  no  se  going  statements,  a  hurt  shall  not 
tendrft  como  mortal  una  lesIOn,  be  considered  mortal,  even  if  the 
aunque  muera  el  que  la  recibiC;  person  who  received  it  may  die, 
cuando  la  muerte  sea  resultado  de  when  death  shall  have  been  the  re- 
una  causa  que  ya  existfa  y  que  no  suit  of  a  cause  already  existing  and 
sea  desarrollada  i)or  la  lesl6n,  ni  may  not  have  been  due  to  the  hurt, 
cuando  C^sta  se  haya  vuelto  mortal  nor  when  the  hurt  shall  become  mor- 
por  una  causa  iK)Sterior  &  ella  como  tal  through  a  cause  o<*curring  there- 
la  apllcaci6u  de  medlcamentos  iK)si-  after,  as  the  application  of  medi- 
tivamente  noclvos,  operaclones  qui-  cines  really  noxious,  unfortunate 
rdrgicas  desgracladas  6  excesos  6  surgical  oi)erations,  or  abuses,  or 
imprudencias  del  paciente  6  de  los  imprudent  acts  of  the  patient  or  of 
que  lo  asistan.  those  who  may  have  assisted  him. 
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Subsequently,  the  Mexican  ambassador,  at  Judge  Peufield*s  request, 
prepared  a  memorandum  on  the  formalities  to  be  observed  in  extradition 
under  the  treaty  of  Feb.  22,  1899.  This  memorandum,  with  corrections 
subsequently  made  by  the  ambassador.  Is  as  follows : 

"  1.  Every  requisition  for  extradition  under  the  provisions  of  the  treaty 
between  the  United  States  of  American  and  Mexico  shall  be  accompanied 
either  by  a  copy  of  the  sentence  of  the  court  in  which  the  extraditable 
person  was  convicted,  or  by  papers  proving  that  the  alleged  crime  or 
offense  has  been  committed  and  that  there  are  presumptions  against  the 
accused.  The  requisition  shall,  in  all  cases,  be  also  accompanied  by  a 
description  of  the  accused,  in  order  to  establish  his  identity  with  the  per- 
son whose  extradition  is  demanded. 

**2.  The  corpus  delicti  of  homicide  in  cases  of  a  person  not  yet  sen- 
tenced must  be  established  by  ocular  inspection  of  the  corpse  and  by 
medical  testimony.  If  scientific  evidence  can  not  be  had,  upon  their 
impracticability  being  set  forth,  the  testimony  of  reliable  iiersohs  (experts 
to  be  preferred)  or  other  proi)er  evidence  may  be  produced. 

"  3.  The  general  rule  shall  always  be  that,  in  order  to  prove  the  exist- 
ence of  the  corpus  delicti,  which  is  a  requisite  for  the  arrest  and  commit- 
ment for  trial  of  a  person  charged  with  the  crime  or  offense,  the  best 
evidence  the  nature  of  the  case  admits  of  shall  be  presented,  if  possible  to 
be  had ;  but  if  not  possible,  then  the  best  that  can  be  had  may  be  allowed. 

"4.  The  testimony  of  witnesses  under  fourteen  years  or  of  other  dis- 
qualified persons  will  not  be  admitted,  unless  the  circumstances  of  the 
case  show  that  better  evidence  can  not  be  had. 

"  5.  Each  witness  must  explain  satisfactorily  the  manner  in  which  the 
facts  asserted  by  him  or  came  to  his  or  her  knowledge. 

"6.  The  provision  contained  in  the  third  paragraph  of  Article  VIII  of 
the  treaty  for  the  addition  of  *an  authenticated  copy  of  the  law  of  the 
demanding  country  defining  the  crime  or  offense '  shall  be  observed  only 
when  the  extradition  is  demanded  for  a  crime  or  offense  under  the  num- 
bers 19  or  21  of  the  schedule  of  Article  II. 

"7.  In  the  cases  of  crimes  or  offenses  committed  or  charged  to  have 
been  committed  by  extraditable  persons  in  any  of  the  frontier  States  or 
Territories,  requisitions  for  surrender  may  be  made  eitlier  through  the 
diplomatic  or  consular  agents  of  the  demanding  country,  or  through  the 
authorities  of  such  bordering  State  or  Territory  enumerated  in  Article 
IX  of  the  treaty.  In  all  other  cases  requisitions  shall  be  made  by  the 
respective  diplomatic  agents,  or,  in  their  absence,  by  the  sui>erlor  consular 
oflicers,  as  prescribed  by  the  first  paragraph  of  Article  VIII. 

"  8.  The  provisional  arrest  authorized  by  Article  X  of  the  treaty  must 
Invariably  be  requested  through  the  diplomatic  or  consular  agent,  whether 
the  crime  or  offense  was  committed  or  charged  to  have  been  committed  in 
the  frontier  States  or  Territories,  or  elsewhere."  (Mr.  Hay,  Sec.  of  State, 
to  the  governors  of  the  States,  April  10,  and  May  14,  19(X),  244,  MS.  Dom. 
Let.  251,  245  id.  97.) 

IX.  MANDATE, 

§  607. 

Under  the  Webster- Ashburton  treaty  of  1842  a  requisition  for  a 
fugitive  is  not  necessary  to  a  preliminary  examination  upon  which 
the  evidence  of  criminality  is  to  be  heard  and  considered,  when  such 
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examination  is  with  a  view  only  to  the  surrender  after  the  ascertain- 
ment of  the  facts  showing  the  party  charged  to  be  in  a  condition 
which  justifies  the  apprehension  and  commitment  for  trial  according 
to  the  laws  of  the  place  where  he  or  she  shall  be  found. 

Nelson,  At  Gen.,  1843,  4  Op.  201. 

Complaint  on  oath  was  presented'  on  June  14,  1852  to  a  commis- 
sioner of  the  United  States  by  the  British  consul  at  New  York,  charg- 
ing that  Thomas  Kaine  had  committed  a  murder  in  Ireland,  and 
stating  also  that  a  warrant  had  been  issued  for  his  apprehension  in 
Ireland ;  that  he  was  in  the  United  States ;  and  requesting  his  appre- 
hension for  extradition  under  the  treaty  of  1842.  The  commissioner, 
after  an  arrest  and  examination,  ordered  him  to  be  committed  for 
extradition,  to  abide  the  order  of  the  President,  and  he  was  held  in 
custody  by  the  marshal.  A  writ  of  habeas  corpus  issued  from  the 
circuit  court,  which  was  dismissed.  Application  was  made  to  the 
Supreme  Court  for  a  writ  of  habeas  corpus.  On  this  application, 
four  of  the  judges  held  that  the  writ  should  be  refused  on  the  merits. 
It  was  held,  however,  by  the  Chief  Justice  and  two  of  the  judges  that 
no  proceedings  under  the  treaty  could  be  entertained  without  a  requi- 
sition made  on  the  President,  and  his  authority  obtained  for  that 
purpose;  and  that  a  United  States  commissioner  was  not  an  officer 
within  the  treaty  or  acts  of  Congress  to  hear  and  determine  the  ques- 
tion of  criminality ;  and  one  justice  held  that  the  court  had  no  juris- 
diction to  grant  the  writ  asked,  but  did  not  express  an  opinion  on  the 
merits. 

In  re  Kaine,  14  How.  103. 

The  prisoner  was  afterward  brought  before  Mr.  Justice  Nelson  at  cham- 
bers, and  discharged.     (Bx  parte  Kaine,  8  Blatchf.  1.) 

On  August  31,  1853,  an  opinion  was  given  by  Mr.  Cushing,  At- 
torney-General, to  the  effect  that  under  the  opinions  in  Kaine's  case, 
14  How.,  103,  it  might  be  advisable,  under  the  extradition  treaty 
with  Great  Britain,  for  a  "  mandate  "  to  issue  from  the  executive 
department  *'  to  move  to  action  the  proper  judicial  authorities  of  the 
country,  in  order  to  the  arrest  and  lawful  examination  of  the  party 
charged  with  crimes,  and  the  investigation  thereof  for  the  informa- 
tion of  the  Government.'' 

Cushing,  At.  Gen.  1»>3.  G  Op.  91. 

After  the  recei)tion  of  this  opinion,  the  practice  grew  up  in  the  Depart- 
ment of  State  of  issuing  documents  in  tlie  nature  of  certificates  tliat 
requisitions  liad  been  received.  These  certificates,  which  were  vari- 
ously called  "mandates"  or  "warrants,"  were  issued  only  when 
applied  for,  and  therefore  in  most  cases  were  not  issue<l,  tlie  applica- 
tion for  arrest  being  made  directly  to  the  commissioner  or  Judge. 

H.  Doc.  551— vol  4 24 
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The  President  may  initiate  extradition  proceedings  without  requir- 
ing such  proof  as  would  justify  extradition. 

Gushing,  At  Gen.,  1853,  6  Op.  217. 

When,  however,  a  preliminary  certificate  of  the  President  is  by 
treaty  or  otherwise  required,  it  has  been  held  that  a  mere  notification 
by  the  local  officer  of  a  foreign  government  of  the  escape  of  an  alleged 
criminal  is  not  sufficient  prima  facie  evidence  of  a  case  to  call  for  such 
preliminary  action  of  the  President 

Cushing,  At  Gen.,  1854,  7  Op.  6. 

A  foreign  mandat  cTarrH^  setting  forth  the  offense  of  a  fugitive 
from  the  justice  of  a  foreign  country,  within  the  terms  of  any  treaty 
of  extradition,  such  mandat  coming  through  the  proper  political 
channel,  is  sufficient  foundation  for  the  issue  of  the  President's  man- 
date authorizing  the  institution  of  proceedings  before  the  judicial 
authorities  of  the  United  States. 

Gushing,  At  Gen.,  1855,  7  Op.  285. 

A  competent  magistrate  may  take  jurisdiction  of  an  extradition 
case,  without  the  previous  issue  of  the  mandate  of  the  United 
States;  but  the  extradition  cannot  take  place  until  a  requisition  has 
been  made  by  the  proper  "  authorities  "  of  the  demanding  govern- 
ment to  the  Secretary  of  State,  and  favorably  acted  upon.  The 
proper  "  authorities  "  are  such  executive  agents  or  officers  of  the  for- 
eign government  as  may  be  entitled  to  recognition  for  that  purpose 
at  the  department  of  foreign  affairs.  The  requisition  need  not  come 
through  a  regular  diplomatic  minister.  The  government  applied  to 
may,  in  its  discretion,  recognize  whom  it  will  as  agent  ad  hoc  to  make 
the  requisition. 

Cushing.  At  Gen.,  1850,  8  Op.  240. 

The  act  of  Congress  does  not  require  or  authorize  the  issuing  of 
anv  warrant  bv  the  State  Department  in  an  extradition  case  until 
the  facts  are  judicially  ascertained  and  certified. 

Black,  At  (Jen.,  1850,  9  Op.  379. 

It  is  sufficient  if  the  mandate  charge  the  offence  in  the  terms  of  the 
treaty. 

In  re  MacdonneU,  11  Blatchf.  79. 

"This  provision  of  the  statutes  of  the  United  States  (Rev.  Stat. 
U.  S.,  S  i>270)  is  deemed  by  this  (ioverninent  to  1x5  in  aid  of  the  pro- 
visions of  the  convention,  and  the  provisions  of  Article  XI.  of  the 
convention  (of  Jan.  5,  1877,  with  Spain)   are  held  to  be  directory 
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only.  Under  these  circumstances  the  warrant  of  authorization  from 
the  Secretary  of  State  is  not  considered  as  indispensable.  It  may 
often  happen  that  an  instant  arrest  is  expedient  in  order  to  secure 
the  accused  fugitive  for  examination  into  his  criminality,  and  in  such 
emergencies  the  delay  incident  to  procuring  the  warrant  of  authori- 
zation from  this  Department  might  defeat  the  purposes  of  justice. 

"  The  personal  rights,  moreover,  of  the  accused  are  secured  by  the 
provisions  of  the  convention  no  less  than  by  those  of  the  statute, 
inasmuch  as  he  can  only  be  surrendered  on  satisfactory  evidence  of 
his  criminality." 

Mr.  FreUnghuysen,  Sec.  of  State,  to  Mr.  Barca,  May  23,  18S2,  MS.  Notes 
to  Spain,  X.  204. 

4 

"After  a  careful  examination  of  the  treaty  now  in  force  between 
the  United  States  and  Great  Britain  in  reference  to  extradition,  I 
have  come  to  the  conclusion  that  it  is  neither  necessary  nor  proper 
that  any  mandate  or  other  authorization  should  issue  from  this 
Department  as  a  preliminary  to  arrest  by  the  commissioners  or  other 
judicial  officers  in  whom  the  function  of  arrest  and  examination  in 
such  cases  is  specifically  vested.  I  am  strengthened  in  this  conclu- 
sion by  the  fact  that  in  all  cases  in  which  the  question  had  come  up 
before  the  judicial  department  of  this  Government  it  has  been  held 
that,  under  the  treaty  in  question  and  the  distinctive  legislation  of 
the  United  States,  no  such  preliminary  i)roceKs  of  this  Department 
is  requisite.  It  is  proper,  also,  to  observe  that  this  seems  to  l)e  the 
general  sense  of  those  who  represent  Her  Majesty's  Government  in 
such  process,  since  in  most  cases  the  application  for  arrest  is  made 
directly  to  the  commissioner,  or  other  judicial  authority  vested  with 
the  jurisdiction,  the  case  not  coming  before  this  Department  until 
the  application  for  surrender." 

Mr.  Bayard,  Sec.  of  State,  to  Mr.  West,  Feb.  16,  188G,  MS.  Notes  to  Gr. 
Brit  XX.  189. 

December  4,  1886,  the  Mexican  minister  at  Washington  asked  that 
the  Department  of  State,  pending  the  receipt  of  a  formal  requisition, 
cause  orders  to  be  issued  for  the  arrest  of  one  Mayer  who,  falsely 
representing  himself  as  an  agent  for  the  sale  of  season  tickets  for  an 
operatic  performance  by  the  company  of  Madame  Adalina  Patti, 
obtained  the  sum  of  $20,000  and  absconded  with  it.  The  Depart- 
ment of  State  replied  that,  in  its  opinion,  the  provisions  of  sc»c.  5270, 
Revised  Statutes,  were  sufficient  for  the  purpose  of  obtaining  the 
fugitive's  arrest,  and  that  the  Department  was  not  authorized  to  take 
any  action  at  that  stage  of  the  case. 

Mr.  Koniero,  Mexican  inln.,  to  Mr.  Bayard,  Ser.  of  State,  Deo.  4,  18Hr,, 
For.  Kel.  1887,  808;  Mr.  Bayard  to  Mr.  Houiero,  Dec\  8,  188(;,  ibid. 
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See,  also,  Mr.  Romero  to  Mr.  Bayard,  Dec.  8,  1886;  Mr.  Bayard  to  Mr. 

Romero,  Dec.  15,  1886;  Mr.  Romero  to  Mr.  Bayard,  Dec.  15,  1886: 

For.  Rel.  1887,  86J^^70. 
See,  further,  Mr.  Bayard,  Sec.  of  State,  to  Mr.  Parkhurst,  charge  at  Brus- 

Bels,  No.  18,  Jan.  28,  1889,  For.  Rel.  1889,  50. 

In  the  case  above  mentioned,  the  prisoner,  on  his  arrival  in  New 
York,  was  arrested  on  a  warrant  issued  by  a  commissioner  of  the 
circuit  court,  without  the  intervention  of  the  Department  of  State, 
upon  a  complaint  made  before  him  by  the  consul-general  of  Mexico 
at  the  city  of  New  York,  charging  the  fugitive  with  having  com- 
mitted the  crime  of  forgery  in  Mexico.  The  prisoner,  after  being 
duly  examined  and  committed  for  extradition,  applied  for  a  writ  of 
habeas  corpus.  The  writ  was  discharged,  and  he  appealed  to  the 
Supreme  Court  of  the  United  States.  By  the  unanimous  judgment 
of  this  tribunal,  delivered  by  Mr.  Justice  Miller,  it  was  held  that 
under  sec.  5270,  Revised  Statutes,  a  preliminary  mandate  was  un- 
necessary. There  was  no  evidence  in  the  record,  said  Mr.  Justice 
Miller — at  least  there  was  no  copy — of  any  demand  or  requisition 
made  by  the  Mexican  authorities  for  the  prisoner's  extradition.  The 
proceedings,  therefore,  rested  up  to  that  time  upon  the  initiative 
authorized  by  the  statute,  the  Mexican  Government,  however,  being 
represented  by  counsel,  and  the  correspondence  with  its  officers,  which 
was  introduced  into  the  record,  showing  its  interest  in  the  matter  and 
its  purpose  to  have  the  prisoner  brought  to  trial  in  that  country. 
The  court  held  this  to  be  sufficient. 

Benson  v,  McMahon,  127  U.  S.  457. 

"This  Judgment  settles  the  point  that  under  sec.  5270  of  the  Revised 
Statutes  of  the  United  States  a  fugitive  from  the  Justice  of  a  gov- 
ernment with  which  the  Government  of  the  United  States  has  a 
treaty  or  convention  of  extradition  may  l>e  arrrested  in  this  coun- 
try and  held  for  examination  on  the  charge  of  having  committed 
in  the  foreign  country  an  offence  specified  in  such  treaty  or  conven- 
tion, witliout  any  previous  intervention  on  the  part  of  the  President 
or  proof  that  a  requisition  has  been  made."  (Mr.  Bayard,  Sec.  of 
State,  to  Mr.  Parkhurst,  No.  18,  Jan.  28,  1889,  For.  Rel.  1889,  50,  53.) 

See  In  re  Ori)en,  86  Fed.  Rep.  760;  In  re  Adutt,  55  id.  376,  following 
Benson  v.  McMahon. 

See  previous  cases  as  follows :  In  re  Farez,  7  Blatchf.  34 ;  In  re  Macdon- 
nell,  11  id.  79;  In  re  Thomas,  12  id.  370;  In  re  Kelley,  2  Lowell, 
a^9 ;  Ex  parte  Ross,  2  Bond,  252 ;  Ex  parte  Van  Hoven,  4  Dillon,  415. 

See,  generally,  1  Moore  on  Extradition,  chap,  x.,  p.  357  et  set]. 

Article  VII.  of  the  extradition  treaty  between  the  United  States 
and  Russia  of  March  16/28,  1887,  provides  that  "  it  shall  be  lawful  " 
for  any  competent  judicial  authority  of  the  United  States,  upon  the 
production  of  a  certificate  issued  by  the  Secretary  of  State,  stating 
that  request  has  been  made  by  the  Russian  Government  for  the  pro- 
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visional  arrest  of  a  fugitive,  and  upon  complaint  duly  made  that  an 
extradition  crime  or  offence  has  been  committed,  to  issue  his  warrant 
for  the  apprehension  of  the  persons  accused.  In  transmitting  to  the 
Eussian  minister  such  a  certificate,  the  Department  of  State  said: 
"  I  beg  to  inform  you  that  under  the  decisions  of  our  courts  and  the 
practice  in  this  country  it  is  believed  that  the  provisional  arrest 
desired  would  be  granted  by  the  judicial  officer  even  in  the  absence 
of  such  certificate." 

Mr.  Gresham,  Sec.  of  State,  to  Prince  Cantacnzene,  Russian  min.,  Dec. 
13,  1893,  MS.  Notes  to  Russia,  VIII.  32. 

See,  to  the  same  effect,  with  regard  to  the  issuance  of  a  mandate  under 
the  treaty  with  Spain,  Mr.  Gresham,  Sec.  of  State,  to  Mr.  Muruaga, 
Spanish  min.,  Feb.  10,  1804,  MS.  Notes  to  Spain,  XI.  23;  and,  with 
regard  to  the  treaty  with  the  Netherlands,  Mr.  Uhl,  Act.  Sec.  of 
State,  to  Mr.  de  Wecltherlin,  Feb.  15,  1894,  MS.  Notes  to  Neth.  VIII, 
319. 

After  issuing  the  mandate,  where  one  is  provided  for  by  treaty, 
the  Department  of  State  is  unable  to  prosecute  the  proceedings 
further. 

Mr.  Gresham,  Sec.  of  State,  to  Prince  Cantacuzene,  Russian  min.,  June 
4,  1894,  MS.  Notes  to  Russia,  VIII.  55. 

X.  PROCEDURE. 

1.  Magibtsates. 

§  608. 

See  sec.  5270,  Revised  Statutes  of  the  United  States;  1  Moore  on 
Extradition,  Chap.  XI.,  p.  395. 

A  commissioner  of  the  circuit  court  of  the  United  States,  specially 
appointed  by  the  court  to  act  in  extradition  cases,  is  a  competent 
examining  magistrate  under  the  law  and  treaties. 

Nelson,  At.  Gen.,  1843,  4  Op.  201 ;  Calder's  case,  Gushing,  At  Gen.,  la^W, 
6  Op.  91;  Rice  v.  Ames  (1901),  180  U.  S.  371,  378. 

A  district  judge  may  make  the  warrant  returnable  directly  before 
a  commissioner  who  is  on  the  same  day  appointed  to  act  in  extra- 
dition proceedings;  it  need  not  be  made  returnable  before  himself. 

Grin  V.  Shine  (1902),  187  U.  S.  181,  187. 

A  county  judge  in  the  State  of  Texas,  being  a  judge  of  a  court  of 
record  of  general  jurisdiction  of  that  State,  possesses  aurtiority,  under 
section  5270,  Revised  Statutes  of  the  United  States,  to  entertain  com- 
plaints in  extradition  cases,  and  a  warrant  of  arrest  issued  by  him 
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need  not  recite  that  he  is  authorized  to  act  in  such  cases,  since  he  does 
not  need  to  be  specially  appointed  for  the  purpose. 

Ex  parte  McCabe,  46  Fed.  Rep.  363. 

It  is  not  necessary  that  the  proceedings  be  either  carried  on  or  ap- 
proved by  the  attorney  of  the  United  States  for  the  proper  district. 

Black,  At  Gen.,  1858,  9  Op.  246. 

Attorneys  of  the  United  States  are  not  required  to  appear  for  for- 
eign governments  in  extradition  cases. 

Black,  At.  Gen..  1860,  9  Op.  497. 

"  I  have  the  honor  to  enclose  herewith  translation  of  a  note  from 
the  Mexican  minister  in  this  capital,  stating  that  the  United  States 
commissioner  at  El  Paso,  Texas,  from  whom  the  governor  of  the  state 
of  Chihuahua  asked  the  extradition  of  Demetrio  Cortes  and  accom- 
plices, returned  the  papers  in  the  case  on  account  of  their  not  being 
translated. 

"  The  Mexican  Government  considers  this  a  new  requirement,  not 
contemplated  in  the  treaty,  and  one  which  has  never  been  observed 
by  the  United  States  when  applying  for  extradition  from  Mexico; 
and  the  minister  asks  the  opinion  of  this  Government  on  the  subject. 

"  In  the  case  of  Henrich,  5  Blatchford,  414,  Judge  Blatchford  ex- 
pressed the  opinion  that  parties  seeking  the  extradition  of  a  fugitive 
should  be  required  by  the  commissioner  to  furnish  an  accurate  trans- 
lation of  every  document  oflered  in  evidence  which  is  in  a  foreign 
language.  This  Department  concurs  in  what  Judge  Blatchford  says 
on  this  subject ;  but,  inasmuch  as  the  treaty  does  not  require  transla- 
tion of  the  evidence,  the  question  arist^s  whether  the  commissioner 
should  formally  reject  and  return  the  papers  to  the  country  seeking 
extradition  because  they,  or  some  part  of  them,  have  not  been  translated. 
It  would  seem  that,  as  a  general  rule,  a  defect  of  this  character  might 
be  remedied  while  the  case  is  j^ending  before  the  commissioner,  action 
being  suspended  until  satisfactory  translations  are  furnished. 

"  In  order  that  this  Department  may  be  able  to  answer  the  Mexican 
minister's  inquiry,  I  have  the  honor  to  request  that  you  will  give  me 
the  benefit  of  your  opinion." 

Mr.  Olney,  Sec.  of  State,  to  the  Attorney-General,  Oct  20,  1896,  213  MS. 
Dom.  Let  299. 

It  was  advised,  in  accordance  with  the  view  indicated  by  Mr.  Olney, 
that  the  commissioner  should,  instead  of  rejecting  and  returning  the 
papers  in  the  first  instance,  notify  the  demanding  government  that  a 
translation  of  them  was  required,  and  make  a  liberal  allowance  of 
time  for  the  production  of  such  a  translation ;  and  it  was  added  that, 
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while  the  treaty  did  not  in  terms  require  the  papers  to  be  translated, 
yet  the  proceedings  must  accord  with  the  procedure  in  the  tribunals 
whose  jurisdiction  was  invoked,  and,  inasmuch  as  the  commissioner 
was  made  the  judge  of  the  weight  and  sufficiency  of  the  evidence  on 
which  the  extradition  was  sought,  the  evidence  must  be  presented  in 
language  that  was  intelligible  to  him. 

Conrad,  Act  At.  Gen.,  Oct  24,  1806,  21  Op.  428. 

Tbat  tbe  documentary  evidence  must  be  translated  and  a  translation 
presented,  with  the  original  documents,  l)efore  the  magistrate,  is 
stated  in  Mr.  Hay,  Sec.  of  State,  to  Mr.  Wilde,  No.  19,  March  20,  1901, 
MS.  Notes  to  Argentine  Leg.  VII.  74. 

"  The  proceeding  before  the  commissioner  is  not  to  be  regarded  as  in 
the  nature  of  a  final  trial  by  which  the  prisoner  could  be  convicted  or 
acquitted  of  the  crime  charged  against  him,  but  rather  of  the  char- 
acter of  those  preliminary  examinations  which  take  place  every  day 
in  this  country  before  an  examining  or  committing  magistrate  for  the 
purpose  of  determining  whether  a  case  is  made  out  which  will  justify 
the  holding  of  the  accused,  either  by  imprisonment  or  under  bail,  to 
ultimately  answer  to  an  indictment,  or  other  i^roceeding,  in  which  he 
shall  be  finally  tried  upon  the  charge  made  against  him." 

Benson  v.  McMahon  (1888),  127  U.  S.  457,  463. 

In  the  examination  of  certain  persons  with  a  view  to  their  extra- 
dition to  Salvador  under  the  treaty  between  the  United  States  and 
that  country.  Judge  Morrow,  sitting  in  the  district  court  of  the 
United  States  for  the  northern  district  of  California  as  a  committing 
magistrate,  said :  "  The  defendants  having  been  found  within  the 
territory  of  the  State  of  California,  the  law  of  this  State  must  fur- 
nish the  rule  of  procedure  in  this  examination."  This  statement  was, 
made  with  reference  to  the  question  of  the  amount  of  proof  which 
should  be  required  in  order  to  commit  the  fugitive  for  surrender. 

In  re  Ezeta,  02  Fed.  Hej).  972,  981. 

During  the  hearing  of  an  extradition  case  motions  were  made  to 
strike  out  certain  parts  of  the  documentary  evidence  on  the  ground 
that  it  was  either  incompetent,  irrelevant,  or  immaterial,  as,  for  in- 
stance, that  it  was  clearly  hearsay.  Motions  of  this  kind  were  at  first 
allowed,  but  the  court,  doubting  the  propriety  of  its  ruling,  after- 
wards suggested  that  a  motion  to  strike  out  was  unnecessary,  as  it 
would  disregard  the  testimony  which  might  be  deemed  inadmissible 
under  the  rules  of  evidence  prevailing  in  the  United  States. 

In  re  Ezeta,  (»2  Fed.  Rep.  972,  985;  Case  of  the  Salvadorean  Refugees, 
Am.  Law  Rev.,  Jau.-Feb.,  1895,  18. 
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In  the  case  of  the  Salvadorean  refugees,  in  18M,  Judge  Morrow,  of 
the  United  States  district  court  for  the  northern  district  of  Cali- 
fornia, sitting  as  a  committing  magistrate,  refused  to  admit  the 
prisoners  to  bail,  on  the  ground  that  there  was  no  provision  for  it 
either  in  the  statutes  or  the  treaty. 

Case  ot  the  Salvadorean  Refugees,  Am.  Law  Rev.,  Jan-Feb.,  1895,  18. 

The  court,  in  refusing  an  application  for  bail,  said :  "  The  only 
case  found  in  our  reports  which  deals  with  the  subject  of  bail  in 
international  extradition  proceedings  is  adverse  to  petitioner.  In  re 
Carrier  (D.  C.)  57  Fed.  Rep.  678." 

In  re  Wright  (1903),  123  Fed.  Rep.  463,  464. 

The  court,  while  holding  that  bail  could  not  ordinarily  be  granted 
in  extradition  cases,  and  while  refusing  to  disturb  an  order  of  the 
court  below  refusing  bail,  observed  that  it  was  unwilling  to  hold  that 
the  circuit  courts  might  not  in  any  case  or  in  any  circumstances 
extend  that  relief.  The  court  also  observed,  however,  that  sec.  5270, 
R.  S.,  was  inconsistent  with  the  allowance  of  bail  after  commitment 
for  surrender. 

Wright  t\  Henkel  (1903),  190  U.  S.  40. 

In  the  case  of  the  Salvadorean  refugees,  in  1894,  Judge  Morrow, 
of  the  United  States  district  court  for  the  northern  district  of  Cali- 
fornia, sitting  as  a  committing  magistrate,  permitted  the  prisoners 
in  the  extradition  proceedings  to  testify  in  their  own  behalf  under  the 
law  of  California,  as  well  as  under  the  statute  of  the  United  States 
giving  the  defendant  the  right  to  testify  in  all  cases. 

The  case  of  the  Salvadorean  Refugees,  Am.  Law  Rev.,  Jan.-Feb.,  1895, 18. 

The  old  doctrine  that  extradition  proceedings  are  to  be  conducted 
with  extreme  technicality  has  been  abandoned.  The  proceeding 
before  the  commissioner  is  not  to  be  treated  as  if  it  were  a  trial  before 
?i  petit  jury. 

In  re  Breen,  73  Fed.  Rep.  458. 

"  In  reply  to  your  .  .  .  question,  '  WTiether  there  exists  in  the 
United  States  any  uniform  criminal  procedure,  that  is  to  say,  whether 
the  same  laws  and  rules  are  in  force  in  relation  to  criminal  procedure 
in  all  the  States,  or  whether  the  laws  concerning  such  procedure  are 
different  in  the  different  States,'  I  have  to  say  that  the  criminal  code 
of  the  United  States  applies  only  to  offenses  defined  by  the  General 
Government,  or  committed  within  its  exclusive  jurisdiction,  or  upon 
the  high  seas,  or  some  navigable  water,  and  that  each  State  estab- 
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lishes  and  regulates  its  own  criminal  procedure,  as  well  with  respect 
to  the  definitions  of  crimes  as  to  the  mode  of  procedure  against 
criminals  and  the  manner  and  extent  of  punishment.'^ 

Mr.  Pish,  Sec.  of  State,  to  Mr.  Westenberg,  Dutch  min.,  Nov.  12,  1873,  For. 
Rel.  1874,  785,  786. 

The  question  of  holding  the  prisoner  for  further  examination  is  one 
for  the  magistrate  to  determine. 

Gushing,  At.  Gen.,  1853,  6  Op.  91. 

Continuances  of  the  examination  may  be  granted  in  the  discretion 
of  the  commissioner,  and  in  this  matter  he  is  not  controlled  by  a 
State  statute  limiting  such  continuances  to  ten  days. 

Rice  V.  Ames  (1901),  180  U.  S.  371.  ^^ 

2.   Ck)M PLAINT. 

§  609. 

A  complaint  before  a  commissioner  in  an  extradition  case,  verified 
by  the  consul  of  a  foreign  government,  in  which  he  charges  the 
offense  properly,  is  sufficient,  if  made  by  him  officially,  although  he 
does  not  make  the  averments  on  his  personal  knowledge  of  the  fact«). 

In  re  Farez,  7  Blatch.  345. 

A  complaint  under  section  5270,  Ee vised  Statutes,  if  made  solely 
upon  information  and  belief,  without  any  attempt  to  set  forth  the 
sources  of  information  or  the  grounds  of  affiant's  belief,,  is  bad ;  nor 
is  it  saved  by  the  fact  that  affiant  described  himself  "  as  government 
detective  for  the  Province  of  Ontario,  and  duly  authorized  by  the 
attorney-general  to  act  as  the  agent  of  the  government  to  prosecute 
extradition  proceedings."  The  complainant,  however,  need  not  bo 
a  person  having  actual  knowledge  of  the  offence  charged;  but  he  may 
make  the  complaint  on  information  and  belief,  stating  the  sources 
of  his  information  and  the  grounds  of  his  belief,  and  annexing  to 
the  complaint  a  properly  certified  copy  of  any  indictment  or  equiva- 
lent proceeding  which  may  have  been  found  in  the  foreign  country, 
or  a  copy  of  the  depositions  of  witnesses  having  actual  knowledge 
of  the  facts,  taken  under  the  treaty  and  the  act  of  Congress. 

Rice  V,  Ames  (1901),  180  U.  S.  371,  374. 

Where  a  complaint  stated  that  the  complainant  was  the  duly 
accredited  official  agent  and  representative  of  the  Government  of 
Austria-Hungary  at  Chicago,  and  he  signed  it  as  consul  of  that 
Government,  it  was  held  to  be  immaterial  that  he  did  not  i)ositively 
swear  in  the  jurat  that  he  was  such  consul. 

In  re  Adutt,  55  Fed.  Rep.  376. 
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A  complaint  under  sec.  5270,  R.  S.,  may  be  made  by  any  person 
acting  under  the  authority  of  the  foreign  government  having  knowl- 
edge of  the  facts,  or,  in  the  absence  of  such  person,  by  the  official 
representative  (ew  g.,  a  consul)  of  the  foreign  government  based 
upon  depositions  in  his  possession. 

Grin  v.  Shine  (1902),  187  U.  S.  181,  193. 

It  is  not  necessary  that  the  evidence  before  the  commissioner 
should  show  that  a  requisition  has  been  made  by  the  foreign  govern- 
ment, the  complaint  on  which  the  fugitive  was  arrested  having  been 
made  by  the  official  agent  of  that  government. 

In  re  Adutt,  55  Fed.  Rep.,  376. 

A  complaint  under  section  5270,  R.  S.,  need  not  be  accompanied 
by  a  warrant  of  arrest  issued  in  the  demanding  country,  even  though 
the  treaty  provides  that  the  application  for  extradition  shall  be 
accompanied  by  such  a  document. 

Grin  t?.  Shine  (1902),  187  U.  S.  181,  190. 

Under  sec.  5270,  Revised  Statutes,  a  requisition  from  the  foreign 
government  and  a  mandate  from  the  Department  of  State  are  not 
necessary  to  the  initiation  of  proceedings  before  an  extradition  mag- 
istrate in  the  United  States,  it  being  sufficient  if  it  appears  that  the 
complainant  is  acting  for  the  foreign  government. 

In  re  Orpen,  86  Fed.  Rep.  760. 

A  complaint  on  oath,  made  by  a  duly  authorized  Canadian  officer, 
alleged  that  the  fugitive  had  been  charged  before  a  justice  of  the 
peace  in  Canada  with  a  murder  there  committed ;  that  a  warrant  for 
her  arrest,  the  original  of  which  was  attached  to  the  complaint,  had 
been  issued;  and  that  the  charge  stated  in  the  warrant  was  believed 
by  complainant  to  be  true.  It  was  held  that  the  complaint  was  suffi- 
cient to  give  the  commissioner  jurisdiction  to  issue  his  warrant  of 
arrest. 

Ex  parte  Sternaman,  77  Fed.  Rep.  595. 

Objection  was  made  to  a  complaint  on  the  ground  that  it  was  not 
made  by  authority  of  the  demanding  government.  It  was  made  by  a 
person  who  was  described  in  it  as  "  a  resident  and  citizen  of 
Montreal,"  and  the  proceedings  did  not  show  that  it  was  made  at  the 
request  or  by  authority  of  the  Canadian  government.  It  had  been 
shown  at  the  hearing,  however,  that  an  agent  had  been  appointed  by 
the  Canadian  government  to  act  in  obtaining  the  extradition  of  the 
fugitive.  Under  the  circumstances  it  was  held  that  the  prisoner  was 
not  entitled  to  discharge  on  habeas  corpus.     The  court  said  that,  while 
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the  request  or  authority  of  the  government  within  whose  jurisdiction 
the  offence  was  alleged  to  have  been  committed  "  must  appear  at  some 
stage  of  the  extradition  proceedings,  it  need  not  be  shown  in  the  first 
instance." 

In  re  MIneau,  45  Fed,  Rep.  188. 

The  complaint  need  not  set  forth  the  offence  with  the  precision  and 
particularity  of  an  indictment ;  it  is  sufficient  if  it  set  forth  the  sub- 
stance of  the  offence  in  such  manner  that  the  court  can  see  that  the 
crime  charged  is  one  of  those  enumerated  in  the  treaty. 

In  re  Adutt,  55  Fed.  Rep.  376;  Rice  v.  Ames  (1901),  180  U.  S.  371,  378; 
Grin  v.  Shine  (1902),  187  U.  S.  181,  189. 

A  complaint  which,  in  charging  embezzlement,  alleges  that  "the 
accused  wrongfully,  unlawfully  and  feloniously  appropriated  said 
money  "  is  not  invalid  because  it  does  not  add  the  word  "  fraudu- 
lenty,"  since  the  term  "  embezzlement "  itself  implies  fraudulent 
conduct  on  the  part  of  the  person  receiving  the  money. 

Grin  V.  Shine  (1902),  187  U.  S.  181,  189. 

A  complaint  containing  various  coimts,  some  of  which  purport  on 
their  face  to  be  made  on  the  personal  knowledge  of  the  complainant, 
is  not  invalidated  by  the  presence  of  a  count  based  merely  on  informa- 
tion and  belief. 

Rice  V.  Ames  (1901),  180  U.  8.  371,  376. 

The  oath  to  the  complaint  need  not  necessarily  be  taken  before  a 
commissioner  specially  authorized  to  act  in  extradition  proceedings, 
but  the  judge  issuing  the  warrant  may  act  upon  a  complaint  sworn 
to  before  a  United  States  commissioner  authorized  generally  to  take 
affidavits. 

Grin  v.  Shine  (1902),  187  U.  S.  181,  186. 

In  an  application  for  extradition  under  the  treaty  between  the 
United  States  and  Prussia  of  June  16,  1852,  it  was  charged  that  the 
offences  in  question  were  committed  "contrary  to  the  laws  of  the 
Kingdom  of  Prussia."  It  appeared  by  the  record  that  the  proceed- 
ings in  Prussia  were  taken  under  certain  sections  of  the  German 
imperial  code,  by  which  the  particular  laws  of  Prussia  on  the  subject 
had  been  superseded.  Held,  that  the  provisions  of  the  code,  though 
prescribed  by  imperial  authority,  were  in  a  proper  sense  laws  of 
Prussia,  which,  as  the  record  disclosed,  were  being  administered  as 
such  by  the  Prussian  court  before  which  the  charges  were  pending, 
and  that  the  inquiry  into  the  source  of  the  laws  of  the  demanding 
Government  was  not  material. 

Terlinden  v.  Ames  (1902),  184  U.  S.  270,  280-282. 
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Articles  II.  and  IV.  of  the  extradition  treaty  between  the  United 
States  and  Mexico  of  1861,  relating  to  requisitions  for  crimes  com- 
mited  in  the  frontier  States  and  Territories,  do  not  dispense  with  the 
making  of  a  complaint  on  oath  under  section  5270,  Revised  Statutes, 
as  a  preliminary  to  the  issuance  of  a  warrant  of  arrest  by  a  judicial 
magistrate  in  such  cases. 

Ex  parte  McCabe,  46  Fed.  Rep.  653. 

3.  Abbest. 

§  610. 

Objection  was  made  to  the  issuance  of  a  warrant  by  a  commissioner 
of  the  circuit  court  of  the  United  States  for  the  arrest  of  a  person  for 
examination  on  charges  of  forgery  and  the  utterance  of  forged  paper 
under  the  treaty  between  the  United  States  and  Great  Britain  of  1842, 
on  the  ground  that  Congress  had  not  expressly  provided  for  the  issu- 
ance of  such  a  warrant  in  respect  of  arrest  under  that  particular 
treaty.  The  court  held  that  the  practice  of  issuing  warrants  in  such 
cases  was  governed  by  the  general  provisions  of  the  Revised  Statutes 
and  was  well  settled. 

In  re  Mlneau,  45  Fed.  Rep.  188,  citing  In  re  Herres,  33  Fed.  Rep  165; 
Revised  Statutes.  §§  5270,  5271. 

The  court  also  Intimated  an  opinion  that  the  general  power  In  commis- 
sioners under  sec.  727,  Revised  Statutes,  to  hold  persons  for  security 
of  the  peace  and  good  behavior.  Included  **  power  to  arrest  In  order  to 
carry  out  treaty  obligations."  In  this  relation  the  court  cited  Whar- 
ton's Int.  Law  Dig.  §  276b. 

Although  a  United  States  marshal  may  execute  a  warrant  of  arrest 
issued  by  an  extradition  commissioner  in  another  district  or  State,  it 
is  his  duty  to  take  the  fugitive  for  examination  before  the  nearest 
magistrate  in  the  district  in  which  the  arrest  is  made. 

rettit  r.  Wnlshe  (1004),  104  U.  S.  205. 

The  warrant  need  only  describe  the  offense  in  the  words  of  the 
treatv. 

('astro  1*.  De  Uriarte,  10  Fed.  Rep.  93. 

"  I  am  just  in  receipt  of  your  letter  of  this  date,  enclosing  copy  of  a 
telegram  addressed  to  the  Navy  Department  by  the  commandant  of 
the  Navy  Yard  at  Mare  Island,  saying  the  United  States  marshal  for 
the  northern  district  of  California  has  requested  that  the  Benningtmi 
be  brought  into  the  harbor  of  San  Francisco,  in  order  that  he  may 
serve  warrants  addressed  to  him  by  the  district  court  of  the  United 
States  for  that  district  on  Ezeta  and  companions.     You  ask  for  an 
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expression  of  the  opinion  of  this  Department  as  to  the  propriety  of 
complying  with  this  request. 

"  In  reply,  I  have  to  say  that  I  presume  the  marshal  holds  process 
directing  him  to  arrest  Ezeta  and  his  companions  and  take  them 
before  the  court  on  an  application  made  by  the  Government  of  Salva- 
dor for  their  extradition  under  the  treaty  between  that  Government 
and  the  United  States,  and  that  I  think  the  officer  should  be  permitted 
to  execute  the  process  in  his  hands." 

Mr.  Gresham,  Sec  of  State,  to  Rear- Admiral  Ramsey,  Act  Sec.  of  Navy, 
Aug.  22,  1894,  198  MS.  Dom.  Let  362. 

This  letter  related  to  certain  citizens  of  Salvador  to  wliom  the  Benning- 
ton had  granted  asylum  at  La  Libertad,  in  Salvador,  on  the  fall  of  the 
EiZeta  government  The  Ezeta  referred  to  in  the  letter  was  Gen. 
Antonio  Ezeta,  brother  of  Carlos  Ezeta,  the  late  president 

On  an  application  made  by  the  British  Government  for  the  extra- 
dition of  a  fugitive  from  justice  by  the  United  States,  the  arrest  of 
the  fugitive  may  be  effected  on  a  British  vessel  in  United  States 
waters. 

In  re  Newman,  79  Fed.  Rep.  622. 

The  fugitive  may  be  arrested  a  second  time  on  a  new  complaint, 
.       ,        ^      either  with  or  without  a  new  mandate  of  the  Presi- 

dent. 

Gushing,  At  Gen.,  1853,  6  Op.  91. 

A  discharge  by  a  district  judge  of  a  person  apprehended  as  a  fugi- 
tive  from  justice  does  not  preclude  his  rearrest  under  the  warrant  of 
another  judge,  with  a  view  to  a  reexamination  of  the  case. 

CJoffey,  Act  At  Gen.,  1863, 10  Op.  501. 

A  warrant  for  extradition,  issued  under  section  3  of  the  act  of 
August  12,  1848,  can  not  be  used  to  rearrest  a  person  who  has  been 
discharged  from  the  custody  of  the  marshal. 

Stanbery,  At  Gen.,  1806.  12  Op.  75. 

While  the  alleged  fugitive  was  lawfully  held  in  custody,  under  a 
valid  warrant  of  arrest,  and  the  inquiry  thereunder  was  being  pro- 
ceeded with,  a  second  warrant,  on  a  new  complaint,  for  a  distinct 
offense,  was  issued  for  his  extradition.  He  was  discharged  subse- 
quently from  the  arrest  under  the  first  warrant  for  want  of  sufficient 
evidence  to  justify  his  commitment,  and  he  was  thereafter  arrested 
under  the  second  warrant.  It  was  ruled  that  the  latter  arrest  was  not 
invalid. 

In  re  MacdonneU,  11  Blatch.  170. 
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A  prisoner  who  has  been  discharged  on  habeas  corpus,  on  the 
ground  that  the  extradition  commissioner,  on  whose  warrant  he  was 
arrested,  had  no  jurisdiction  in  the  province  in  which  he  was  found, 
may  be  arrested  again  when  found  in  the  province  in  which  the  com- 
missioner has  jurisdiction  and  may  be  examined  before  such  com- 
missioner, if  the  previous  arrest  was  not  fraudulently  made  for  the 
purpose  of  bringing  him  within  the  jurisdiction. 

Ex  parte  Seltz,  8  Rap.  Jud.  Que.  B.  R.  (Canada),  392. 

October  20,  1888,  the  American  minister  at  Brussels  was  instructed 

by  telegraph  to  request  the  detention  of  one  Sam- 
Provisional  detail-  boiino,  then  under  arrest  at  Antwerp,  pending  the 

arrival  of  extradition  papers  charging  him  with 
forgery.  The  Belgian  Government  complied  with  the  request,  but 
remarked  that  in  so  doing  it  went  beyond  the  stipulations  of  the  extra- 
dition treaties  between  the  two  countries,  besides  adverting  to  the  fact 
that  in  1886  the  United  States  postponed  consideration  of  a  proposal 
made  by  Belgium  to  add  to  the  treaty  an  express  clause  to  provide 
for  arrests  on  telegraphic  information.  The  Belgian  Government 
betrayed  an  impression  that  provision  was  not  made  in  the  United 
States  for  the  provisional  detention  of  fugitives  from  justice. 

Mr.  Bayard,  in  reply,  referred  to  the  then  recent  decision  of  the 
Supreme  Court  in  Benson  v.  McMahon,  127  U.  S.  457,  in  which  it 
was  held  that  under  sec.  5270  of  the  Revised  Statutes  a  fugitive 
from  the  justice  of  a  foreign  government  may  be  arrested  in  the 
United  States  and  held  for  examination  without  any  intervention 
on  the  part  of  the  President  or  proof  even  that  a  requisition  had 
been  made,  and  added : 

'  "  Under  this  statute  it  is  believed  that  there  exists  in  the  United 
States  a  very  liberal  system  of  provisional  arrest  and  detention  of 
fugitives  from  foreign  justice,  under  which,  upon  oaths  made  on  in- 
formation and  belief  (a  requirement  which  the  preliminary  mandate 
formerly  issued  by  the  Executive  did  not  dispense  with),  such  fugi- 
tives are  constantly  arrested  and  held  without  interference  on  the 
part  of  the  executive  branch  of  the  Government  of  the  United  States 
to  await  examination  before  our  judicial  magistrates  in  accordance 
with  our  laws.  No  time  is  specified  during  which  a  fugitive  may  be 
so  held;  but  the  judicial  officer  decides  in  each  case  what  term  is 
reasonable  under  all  the  circumstances  for  the  detention  of  the  fugi- 
tive pending  the  reception  of  the  formal  proofs  of  his  culpability  and 
their  examination.  Save  in  cases  in  which  the  question  of  the  neces- 
sity of  executive  interference  was  formally  raised,  this  Department 
has  received  no  complaints  of  the  refusal  of  judicial  magistrates  to 
grant  proper  facilities.  On  the  contrary,  it  is  believed  that  such  mag- 
istrates have  generally  construed  their  powers  with  as  much  liberality 
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as  is  consistent  with  the  security  which  all  persons,  both  citizens  and 
foreigners,  should  enjoy  against  unfounded  arrest  and  detention. 

"  It  is  hoped  that  this  statement  will  prove  satisfactory  to  the 
Belgian  Government  in  respect  to  the  subject  of  provisional  arrest 
in  the  United  States,  and  you  are  at  liberty  to  communicate  a  copy 
of  this  paper  to  his  excellency  the  minister  of  foreign  affairs." 

Mr.  Bayard,  Sec.  of  State,  to  Mr.  Parkhurst,  No.  18,  Jan.  28,  1889,  For. 

Rel.  1889,  50,  53. 
See,  as  to  provisional  arrest  and  detention  in  tlie  United  States,  Moore 

on  Extradition,  I.  395-407. 

"Applications  both  by  telegraph  and  by  letter  are  frequently  made 
to  this  Department  for  its  intervention  to  obtain  the  arrest  and  pro- 
visional detention  of  fugitives  from  justice  in  England,  in  advance, 
of  the  presentation  of  the  formal  proofs  upon  which  a  demand  for 
their  extradition  may  be  based.  In  such  cases  the  only  manner  in 
which  the  Department  can  intervene  is  by  informing  the  minister  of 
the  United  States  in  London  of  the  facts  and  instructing  him  to  take 
the  necessary  measures.  This  the  minister  does  by  authorizing  some 
one  connected  with  the  legation  to  make  complaint  on  oath  before  a 
magistrate,  in  accordance  with  the  requirements  of  the  British  extra- 
dition act  of  1870.     The  form  of  this  complaint  is  hereto  annexed. 

"Attention  is  invited  to  its  provisions  and  especially  to  the  state- 
ment deponent  is  required  to  make  that  he  is  informed  and  believes 
that  a  warrant  has  been  issued  in  the  foreign  country  for  the  arrest 
of  the  accused.  This  Department,  when  requested  to  intervene  in 
such  a  case,  should  always  be  enabled  to  inform  the  minister  that  such 
a  warrant  has  been  issued  in  order  that  the  complaint  before  the 
British  magistrate  may  be  made  in  due  form  and  without  delay." 

Circular  of  Mr.  Blaine,  Sec.  of  State,  to  the  governors  of  the  States  and 

Territories,  Oct.  9,  1889,  For.  Rel.  1889,  466. 
For  the  form  of  the  complaint  or  information,  enclosed  with  the  circular, 

see  supra,  p.  361. 

"  It  is  a  common  practice  for  magistrates  to  issue  warrants  for  the 
arrest  of  fugitives  from  justice,  and  to  detain  them  for  a  reasonable 
time  on  complaint  duly  made  before  them  by  consular  officers  on  the 
strength  of  telegraphic  information  received  from  their  government. 
Without  citing  the  numerous  cases  to  this  effect,  the  Department 
ventures  to  refer  to  that  of  Oteiza  y  Cortes  vs.  Jacobus,  136  U.  S.  330, 
in  which  the  complaint  on  which  the  fugitive  was  arrested  and  held 
for  examination  was  based  altogether  on  telegraphic  information." 

Mr.  Moore,  Assist.  Sec.  of  State,  to  the  Attorney-General,  May  26,  1898, 
227  MS.  Dom.  Let.  a51. 

By  Article  X.  of  the  treaty  between  the  United  States  and  Mexico, 
of  February  22,  1899,  explicit  provision  is  made  for  the  provisional 
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arrest  and  detention  of  fugitives  from  justice,  and  it  is  provided  that 
each  government,  on  receiving  a  proper  request,  shall  endeavor  to 
procure  the  arrest  of  the  criminal  "  and  to  keep  him  in  safe  custody 
for  such  time  as  may  be  practicable,  not  exceeding  forty  days,  to  await 
the  production  of  the  documents  upon  which  the  claim  for  extradition 
is  founded." 

In  a  case  where  the  period  thus  indicated  had  nearly  expired,  it 
.was  suggested  that  the  papers  should  be  promptly  forwarded  to  the 
examining  magistrate,  since  there  was  "  no  provision  under  the  laws 
of  the  United  States  for  an  extension  of  the  period  of  provisional 
detention  prescribed  by  the  treaty." 

Mr.  UiU,  Act  Sec.  of  State,  to  Mr.  Asplroz,  Mexican  ambass.,  No.  174, 
May  14,  1901,  MS.  Notes  to  Mex.  Leg.  X.  585. 

The  precise  point  of  the  Acting  Secretary's  statement  doubtless  was  that 
the  stipulation  tliat  the  fugitive  should  be  kept  in  custody  "not  ex- 
ceeding forty  days  **  impliedly  prevented  his  provisional  detention  for 
a  longer  period.  As  has  been  seen,  the  laws  of  the  United  States, 
while  not  in  terms  providing  for  the  "provisional"  arrest  of  fugi- 
tives, do  in  practice  provide  an  efficient  system  of  provisional  arrest 
and  detention. 

XI.  EVIDENCE. 
1.  Documentary  Proofs. 

§  611. 

In  order  to  be  admissible  at  the  hearing,  the  certificate,  under  the 
act  of  1860  (12  Stat.  83  j  Rev.  Stat.  §5271),  should  show  upon  its 
face  that  the  officer  who  made  it  is  the  principal  diplomatic  or  consu- 
lar officer  of  the  United  States  resident  in  the  country  making  the 
demand  of  extradition,  and  should  declare  that  the  documents  to 
which  it  is  attached  are  legally  authenticated,  according  to  the  laws 
of  the  country  from  which  the  fugitive  escaped. 

Coffey,  Act  At  Gen.,  18(k3,  10  Op.  501. 

See  In  re  Farez,  7  Blatchf.  345. 

For  a  full  discussion  of  the  course  of  the  law  in  the  Unitetl  States  with 
regard  to  the  authentication  of  documentary  proofs  in  extradition 
cases,  see  1  Moore  on  Extradition,  Chap.  XIV.,  p.  465  et  seq. 

For  early  correspondence  as  to  proofs  inider  the  Webster- Ashburton  treaty 
of  1842,  see  33  Br.  and  For.  State  Pai)ers  (1844-1845),  892  et  seq. 

Under  section  2  of  the  act  of  1848  (9  Stat.  302;  Rev.  Stat.  §  5271), 
as  supplemented  by  the  act  of  18G0  (12  Stat.  84),  copies  of  depo- 
sitions taken  in  Tendon,  before  the  lord  mayor  of  London,  and  cer- 
tified under  his  hand  to  Ixi  copies  of  the  depositions  on  which  he  issued 
a  warrant  of  arrest  against  the  {)erson  charged,  and  further  certified 
by  the  minister  of  the  United  States  in  Great  Britain  to  be  so  authen- 
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ticated  as  to  entitle  them  to  be  received  for  similar  purposes  by  the 
tribunals  of  Great  Britain,  are  competent  evidence  in  an  inquiry, 
under  a  warrant  of  arrest,  in  an  extradition  case. 

In  re  Macdonnell,  11  Blatch.  170. 

After  the  above  rulings,  section  5271,  Eevised  Statutes,  was  modi- 
fied by  act  of  June  19,  1876;  Revised  Statutes  (ed.  1878),  section 
5271. 

In  re  Fowler,  18  Blatchf.  430. 

Under  the  act  of  Congress  of  August  3,  1882,  sec.  5,  which  pro- 
vides that  depositions  taken  in  a  foreign  country  to  be  used  in  extra- 
dition proceedings  "  shall  be  properly  and  legally  authenticated  so  as 
to  entitle  them  to  be  received  for  similar  purposes  by  the  tribunals  of 
the  foreign  country  from  which  the  accused  party  shall  have  escaped," 
the  certificate  of  a  principal  diplomatic  or  consular  officer  of  the 
United  States  in  such  foreign  country  is  sufficient,  if  it  follows  the 
words  of  the  statute. 

In  re  Krojanker,  44  Fed.  Rep.  482,  citing  In  re  Behrendt,  23  Blatchf.  40, 
22  Fed.  Rep.  G09. 

See,  also,  In  re  Ezeta,  62  Fed.  Rep.  972. 

For  a  query  as  to  whether  the  words  "  evidence  of  criminality  "  include 
a  definition  of  the  crime  charged  as  well  as  the  determination  of  the 
law  by  which  the  elements  of  the  crime  are  fixed,  see  Grin  v.  Shine, 

187  u.  s.  181,  isa 

The  certificate  of  the  American  ambassador  to  Great  Britain  that 
the  documentary  proofs  "  are  properly  and  legally  authenticated,  so 
as  to  entitle  them  to  be  received  in  evidence  for  similar  purposes  by 
the  tribunals  of  Great  Britain,"  renders  such  proofs  admissible  as 
evidence  under  the  statute. 

In  re  Breen,  73  Fed.  Rep.  458. 

"  There  is  reason  to  apprehend  that  in  future  applications  for  the 
extradition  of  British  fugitives  from  justice  grave  difficulties  of  pro- 
cedure will  arise  in  consequence  of  a  decision  recently  given  by  Com- 
missioner Edmunds,  at  Philadelphia,  in  the  case  of  one  Thomas 
Barton,  whose  surrender  had  been  applied  for  by  Her  Majesty's 
Government  on  charges  of  forgery.  It  will  be  seen  on  referring  to 
the  proceedings  in  that  case,  which  are  no  doubt  in  the  hands  of  the 
State  Department,  that  the  form  of  certificate  of  authentication  of 
documents  which  has  been  in  use  since  the  passing  of  the  act  of  Con- 
gress of  August,  1882,  was  held  by  the  commissioner  to  be  defective. 
That  form  was  settled  between  the  foreign  office  in  London  and  the 
United  States  minister  in  1883. 

H.  Doc.  551— vol  4 25 
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"  The  undersigned  has  therefore  the  honor  to  draw  the  attention  of 
the  Secretary  of  State  to  the  decision  in  Barton's  case,  in  the  hope 
that  the  difficulty  which  it  has  created  may  receive  his  early  consid- 
eration, with  a  view  to  the  adoption  of  a  new  form  of  certificate, 
which,  if  possible,  may  meet  the  requirements  of  section  5  of  the  act 
of  1882,  and  yet  may  not  be  inconsistent  with  the  statement  of  British 
law  contained  in  the  certificate  of  authentication  now  issued  by  the 
under  secretary  of  state  for  the  home  department  in  London." 

Memorandum  of  Sir  J.  Pauncefote,  Brit,  min.,  to  Mr.  Blalne»  Sec.  of  State, 
June  20,  1889,  For.  Rel.  1889,  474. 

The  form  in  question,  which  was  held  in  the  Barton  case  to  be  insuffi- 
cient, was  as  follows ; 

Legation  of  the  United  States, 

London, ,  188 — . 

I  hereby  certify  that  I  believe  the  signature ,  on  the  pre- 
ceding page,  is  the  handwriting  of ,  under  secretary  of 

state  for  the  home  department ;  and  that  the  signature ^ 

at  the  foot  of  the  preceding  page,  is  the  handwriting  of ^ 

under  secretary  of  state  for  foreign  affairs.  And  I  further  certify 
that  the  annexed  copy  of  the  warrant  of  arrest  and  of  the  deposi- 
tions upon  which  it  was  granted,  so  certified  by  a  magistrate  having 
jurisdiction  in  the  place  where  the  same  was  issued  and  taken,  and 
authenticated  by  a  minister  of  state  and  sealed  with  his  official  seal, 
would  be  received  as  evidence  of  criminality  of  a  fugitive  criminal 
from  the  United  States  charged  before  a  tribunal  In  Great  Britain 
with  an  extradition  crime  under  the  extradition  treaty  between  the 
United  States  and  Great  Britain. 

In  witness  whereof  I  hereto  sign  my  name  and  cause  the  seal  of  this 
legation  to  be  affixed  this day  of ,  188 — . 

[seal.]  , 

Envoy  Extraordinary  atid  Minister  Plenipotentiary 

of  the  United  States  of  America  to  the  United 

Kingdom  of  Great  Britain  and  Ireland. 

In  order  to  avoid  such  difficulties  in  the  future,  a  blank  form  of 
certificate,  prepared  in  the  Department  of  State,  was  sent  to  the  lega- 
tion in  London  for  its  use. 

Mr.  Blaine,  Sec.  of  State,  to  Mr.  Lincoln,  min.  to  England,  No.  25,  June 
25,  1889,  For.  Rel.  1889,  450. 

This  form  of  certificate,  which  was  prepared  by  the  editor  of  the  present 
work,  was  afterwards  embodied  in  the  general  instructions  to  the 
diplomatic  and  consular  officers  of  the  United  States,  and  is  as 
follows : 

"  I, ,  of  the  United  States  at ,  hereby  certify 

that  the  annexed  papers,  being  [here  state  what  the  papers  are!, 
I)roposed  to  be  use<l  uix)n  an  application  for  the  extradition  from 

the  United   States  of  ,   charged   with   the  crime  of  . 

alleged  to  have  been  coniniittod  in  ,  are  properly  and  legally 

authenticatwl  so  as  to  entitle*  tbeni  to  be  nn-eived  In  evidence  for 

similar  purposes  by  the  trlbiiiials  of ,  as  required  by  the  act 

of  Congress  of  August  3,  1882. 
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In  witness  whereof  I  hereunto  sign  my  name  and  cause  the  seal  of 
the to  be  affixed  this day  of ,  18 — . 


4* 


«*  r^P    4-Ur^    TTn«4-^^     a4-«4-^«  ** 


of  the  United  States.' 
Sir  J.  Pauncefote,  Brit,  min.,  to  Mr.  Blaine,  Sec.  of  State,  May  10, 
1880»  For.  Rel.  1890,  417;  Mr.  Blaine  to  Sir  J.  Pauncefote,  May  15, 
1890,  Id.  419. 
As  to  the  authentication  of  Hungarian  and  Croatian  extradition  pai)ers, 
see  Mr.  Cridler,  Third  Assist  Sec.  of  State,  to  Mr.  Chester,  No.  80, 
May  28,  1900,  172  MS.  Inst  Consuls,  503,  enclosing  copy  of  dispatch 
from  the  United  States  minister  at  Vienna,  No.  77,  Feb.  10,  1900. 

Where  the  certificate  required  by  the  act  of  August  3,  1882  (22 
Stat.  216),  to  depositions  and  other  papers,  is  signed  by  the  charge 
d'affaires  ad  interim,  the  court  will  take  judicial  notice  that  such 
charge  d'affaires  was  at  the  time  the  certificate  was  given  the  princi- 
pal diplomatic  officer. 

In  re  Orpen,  86  Fed.  Rep.  760. 

The  act  of  August  3, 1882,  having  provided  that  foreign  depositions 
and  other  documents  may  be  received  in  extradition  proceedings 
when  they  are  certified  as  being  "  properly  and  legally  authenticated 
so  as  to  entitle  them  to  be  received  for  similar  purposes  by  the  tri- 
bunals of  the  foreign  country  from  which  the  accused  party  shall 
have  escaped,"  it  was  held  that  a  certificate  of  the  American  ambas- 
sador at  St.  Petersburg  that  certain  papers  were  "  properly  and 
legally  authenticated  so  as  to  entitle  them  to  be  received  and  admitted 
as  evidence  for  similar  purposes  by  the  tribunals  of  Russia,"  consti- 
tuted a  compliance  with  the  statute ;  and  that  the  certificate  was  not 
vitiated  by  the  insertion,  after  the  word  "  admitted,"  of  the  words 
"  as  evidence." 

Grin  v.  Shine  (1902),  187  U.  S.  181,  192-193. 

Papers  purporting  to  be  depositions,  and  duly  certified  as  such 
under  sec.  5  of  the  act  of  August  3, 1882,  are  admissible  for  what  they 
are  worth,  though  the  recitals  contained  in  the  introductory  part  do 
not  distinctly  show  that  the  statements  contained  in  the  papers  were 
made  on  oath. 

In  re  Ezeta,  62  Fed.  Rep.  972. 

A  presumption  should  be  made  in  favor  of  the  regularity  of  the 
proceedings  in  foreign  courts  of  justice,  and  it  should  be  presumed 
that  they  would  not  proceed  on  unsworn  evidence.  In  a  case,  there- 
fore, in  which  the  merits  are  all  against  the  prisoner,  he  should  not  be 
discharged  on  haheaa  corp^is  merely  because  it  does  not  appear  on  the 
face  of  the  proceedings  that  all  the  depositions  were  taken  on  oath. 
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Such  cases  ought  not  to  be  dealt  with  on  grounds  which  are  so  purely 
technical  and  which  might  defeat  justice. 

Ex  parte  Jean  Baptiste  Van  Inthondt,  Q.  B.  D.,  March  13,  1891,  London 
Times,  March  14,  1891. 

The  courts  in  the  United  States  have  held  that,  in  the  absence  of 
authentication  by  the  proper  American  diplomatic  or  consular  officer, 
the  omission  may  be  supplied  by  oral  proof.  In  the  latter  event  the 
demanding  government  must  produce  before  the  examining  magis- 
trate a  witness  to  prove  "  that  the  evidence  is  properly  and  legally 
authenticated,  so  as  to  entitle  it  to  be  received  in  evidence  in  support 
of  the  same  criminal  charge  "  in  the  demanding  country. 

Mr.  Hay,  Sec.  of  State,  to  Mr.  Wilde,  No.  19,  March  20,  1901,  MS.  Notes  to 
Argentine  Leg.  VII.  74. 

2.  Weight  and  Effbot. 

§612. 

A  fugitive  charged,  under  the  treaty  with  Great  Britain  of  1842, 
with  the  commission  of  murder  in  Scotland,  apprehended  in  the 
United  States  and  examined  before  a  commissioner,  and  by  him  cer- 
tified to  be  probably  guilty  on  the  evidence  adduced,  should  be  deliv- 
ered up  to  justice  if  the  evidence  upon  which  the  application  is 
founded  be  such  as,  according  to  the  laws  of  the  place  where  the  fugi- 
tive shall  be  found,  would  justify  his  or  her  commitment  for  trial  if 
the  crime  had  there  been  committed. 

Nelson,  At  Gen.,  1843,  4  Op.  201. 

The  rule  is  the  same  In  the  treaty  with  France  of  1843.  (Nelson,  At  Gen., 

1844,  4  Op.  330.) 
It  is  the  rule  generally  prescribed  in  the  treaties  of  the  United  States. 
To  the  same  effei^t  as  the  opinions  of  Attorney-General  Nelson,  supra,  are 

Mr.  Calhoun,  Re<\  of  State,  to  Mr.  Everett,  min.  to  England,  Aug.  7, 

1844,  MS.  Inst  Gr.  Br.  XV.  205;  same  to  same,  .Tan.  28,  1845,  Id.  241 ; 

to  Mr.  Pageot,  French  min.,  Dec.  4,  1844,  MS.  Notes  to  France,  VI.  85; 

Mr.  Buchanan,  Sec.  of  State,  to  Mr.  Pageot,  Nov.  3,  and  Nov.  10,  1847, 

Id.  107,  111. 

In  an  early  circular  issued  by  the  Department  of  State,  respecting 
the  extradition  of  fugitives  from  the  United  States  in  British  juris- 
diction under  Article  X.  of  the  treaty  of  August  9, 1842,  it  was  stated 
that  "  the  regular  and  most  proper  evidence  of  the  guilt  of  the  fugi- 
tive would  be  a  copy,  properly  certified,  of  an  indictment  found 
against  him  by  a  grand  jury,  or  proof  of  the  i&suing  of  a  warrant  for 
his  arrest  by  some  competent  authority." 

MS.  Circulars,  I.  87. 
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"  The  insufficiency  of  an  indictment  under  the  10th  article  of  the 
Treaty  of  Washington  as  proof  of  criminality  against  a  party  claimed 
as  a  fugitive  from  justice  in  Great  Britain,  has  heretofore  been  main- 
tained by  the  Imperial  Government  under  the  act  of  Parliament  for 
carrying  the  treaty  into  effect.  The  Department  understands  from 
a  note  of  Lord  Napier,  of  the  20th  instant,  referring  to  the  case  of 
Wood,  that  the  Canadian  authorities  take  the  same  position  under 
the  act  of  the  parliament  of  that  province  entitled  12  Vict.,  chap.  xix. 

'*  Mr.  Everett,  when  United  States  minister  in  England,  was  in- 
structed to  maintain  the  sufficiency  of  an  indictment,  and  he  accord- 
ingly addressed  a  note  to  Lord  Aberdeen  to  this  effect,  requesting  that 
the  act  of  Parliament  might  be  altered  accordingly.  That  change, 
however,  has  never  been  made,  nor  can  it  be  ascertained  that  the  sub- 
ject has  since  been  pursued.     The  escape  of  Wood  is  to  be  regretted." 

Mr.  Appleton,  Acting  Sec.  of  State,  to  Mr.  Howard,  June  22,  1857,  47  MS. 
Dom.  Let.  12a 

Depositions  are  to  be  allowed  the  same  weight  as  if  the  deponent 
were  present  at  the  hearing. 

In  re  Farez,  7  Blatch.  491 ;  2  Abb.  U.  S.  34a  See  In  re  Wadge,  16  Fed. 
Rep.  a32,  21  Blatch.  300. 

Evidence  amounting  to  probable  cause  of  guilt,  or  such  as  would 

lead  a  cautious  man  to  l^elieve  the   fugitive  to  be  guilty  of  the 

offence  with  which  he  is  charged,  suffices  for  commitment  for  sur- 
render. 

See  In  re  Ezeta,  G2  Fed.  Rep.  972,  citing  Chief  Justice  Marshall,  1  Burr*8 
Tr.  11 ;  Munns  t\  Dupont,  3  Wash.  C.  C.  31 ;  In  re  Farez,  7  Blatchf. 
345 ;  In  re  Wadge,  15  Fed,  Rep.  864,  16  Fed.  Rep.  332 ;  In  re  Macdon- 
nell,  11  Blatchf.  170;  In  re  Behrendt,  22  Fed.  Rep.  699;  Benson  v, 
McMahon.  127  U.  S.  462. 

Circumstantial  evidence  as  to  the  manner  of  drawing  checks  and 
posting  books  by  an  employee  was  held  to  be  sufficient  to  justify  a 
commissioner  in  committing  him  for  extradition  on  a  charge  of 
forgery. 

In  re  Bryant,  80  Fed.  Rep.  282. 

Two  Salvadoreans,  named  Bolanos  and  Bustamante,  were  charged 
in  extradition  proceedings  with  hanging  four  persons  at  the  gulch  of 
Las  Pulgas,  in  Salvador.  The  charge  rested  mainly  on  the  deposi- 
tions of  a  witness  named  Maza,  who  stated  that  what  he  knew  from 
"  ocular  evidence "  was  "  only  that  Florencio  Bustamante,  alias 
*  Monkey-in-the-Hole,'  by  order  of  Leon  Bolanos,  hung  four  persons 
in  the  Pulgas  ravine ;  "  that  he  did  not  know  the  names  of  these  per- 
sons, but  that  he  knew  they  were  from  the  volcano  of  Santa  Ana, 
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The  testimony  of  Maza,  while  somewhat  circumstantial,  was  appar- 
ently based,  to  a  great  extent,  on  hearsay.    Held,  that  the  evidence 
was  not  sufficient  to  sustain  the  charge. 
In  re  Ezeta,  62  Fed.  Rep.  972. 

Where  the  papery  charged  that  a  fugitive  received  checks  for  money 
due  to  a  municipality  and  deposited  them  in  a  bank  to  its  credit  but 
accounted  for  only  part  thereof,  this  is  sufficient  proof  of  embezzle- 
ment to  justify  his  surrender;  and  it  is  immaterial  that  the  amount 
accounted  for  was  according  to  certain  testimony  greater  or  less  than 
the  amount  charged. 

In  re  Breen,  73  Fed.  Rep.  458. 


"  The  complaint  of  the  Mexican  consul  at  El  Paso,  upon  which  the 
Avarrant  for  Vizcarra's  arrest  was  issued,  charges  that  Vizcarra  was 
an  agent  of  the  Republic  of  Mexico  employed  in  the  department  of 
public  works  at  Cuencame;  that  bjj-  virtue  of  such  agency  he  was 
authorized  to  receive  for  the  use  and  benefit  of  the  Republic  of  Mexico 
any  stamps  or  money  that  might  be  paid  to  him  as  such  agent  in  pay- 
ment for  stamps,  dues,  concessions,  privileges,  revalidation  of  titles 
to  mines,  and  other  charges  due  the  Mexican  department  of  public 
works;  that  while  acting  as  such  agent  Vizcarra  at  certain  times  in 
1892  and  1893  embezzled  and  converted  to  his  own  use,  without  the 
consent  of  the  Government  of  Mexico,  certain  sums  of  money  and 
stamps  which  has  been  paid  to  him  by  certain  persons  for  the  revali- 
dation of  titles  to  mines  and  other  charges  on  account  of  titles  to 
minas  imposed  by  the  Government  of  Mexico.  The  evidence  pre- 
sented by  the  Mexican  Government  before  the  commissioner  tended 
to  show  that  Vizcarra  w^as  guilty  of  the  crime  set  forth  in  the  com- 
plaint. You  contend  that  the  mining  agent,  while  authorized  to 
receive  the  stamps  required  by  law,  was  not  authorized  to  receive 
money  to  secure  the  payment  for  stamps;  that  money  so  deposited 
with  him  remained  the  private  property  of  the  individuals  depositing 
it  until  their  titles  to  the  mining  claims  were  approved  and  the  money 
paid  into  the  stamp  department  of  the  federal  treasury;  and  hence 
that  the  offense  committed  by  Vizcarra  was  only  embezzlement  of 
private  moneys,  which  is  not  an  extraditable  offense  under  the  treaty. 

"  It  is  the  duty  of  the  commissioner  to  commit  a  fugitive  for  extra- 
dition and  of  the  secretary  of  state  to  order  his  surrender  when  there 
is  probable  cause  to  believe  him  guilty  of  the  offense  for  which  his 
extradition  is  asked.  The  surrender  is  for  trial,  and  it  is  not  neces- 
sary that  the  evidence  should  be  sufficient  for  a  conviction ;  it  is  only 
required  that  it  l)e  sufficient  to  warrant  a  commitment  for  trial  had 
the  offense  been  committed  in  this  country.     In  my  judgment  the 
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evidence  shows  probable  cause  for  believing  Vizcarra  guilty  of  em- 
bezzlement of  public  moneys.  That  being  the  case,  I  am  bound  to 
order  his  surrender.  It  will  be  open  to  the  accused  upon  his  trial  to 
show  that  the  offense  committed  was  not  embezzlement  of  public 
moneys  under  the  Mexican  law." 

Mr.  Olney,  Sec.  of  State,  to  Mr.  Townsend,  Nov.  13,  1896,  213  MS.  Dom. 
Let  680. 

In  extradition  proceedings  in  England,  it  suffices  that  there  is 
prima  facie  evidence  of  the  commission  of  what  would  be  a  crime 
against  English  law. 

In  re  Bellencontre,  2  Q.  B.  D.  (1891),  122. 

Under  a  treaty  providing  that  extradition  shall  be  granted  only 
"  upon  such  evidence  of  criminality  as,  according  to  the  laws  of  the 
place  where  the  fugitive  or  person  so  charged  shall  be  found,"  would 
justify  his  arrest  and  commitment  for  trial  if  the  offence  had  been 
there  committed,  the  "  place  "  by  whose  law  the  question  is  to  be 
tested  is,  if  the  fugitive  is  apprehended  in  the  United  States,  the 
State  in  which  he  is  found. 

Pettit  V,  Walshe  (1904),  194  U.  S.  205. 
In  re  Frank  (1901),  107  Fed.  Rep.  272. 

3.  Defensive  Testimony. 

§613. 

A  fugitive  is  entitled,  on  examination  before  the  magistrate,  to 
produce  witnesses  in  his  own  defense. 

In  re  Farez,  7  Blatcbf.  345;  In  re  Henricb,  5  id.  414;  Ex  parte  Ross,  2 
Bond,  252 ;  In  re  Kelly,  25  Fed.  Rep.  268 ;  act  of  Aug.  3,  1882. 

The  fugitive  should  be  i)ermitted  to  testify  in  his  own  behalf.  (In  re 
Farez.  7  Blatchf.  345.) 

Contra,  In  re  Dugau,  2  Lowell,  367. 

The  magistrate  is  not  bound  to  adjourn  proceedings  to  enable  the 
accused  to  obtain  evidence  of  an  alibi. 

In  re  Wadge,  15  Fed.  Rep.  864. 

Evidence  of  insanity  is  admissible  in  extradition  proceedings  be- 
fore a  United  States  commissioner,  to  explain  the  evidence  adduced 
against  the  person  charged,  where  it  is  made  the  duty  of  the  com- 
missioner to  decide  upon  the  sufficiency  of  the  evidence  so  adduced. 

Phillips,  At.  Gen.,  1879,  16  Oi).  642.     (Catlow's  case.) 

One  Cienfuegos,  a  citizen  of  Salvador,  was  charged  under  an  extra- 
dition treaty  with  the  crime  of  attempt  to  murder.    The  fact  of  the 
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attempt  to  kill  was  not  denied,  but  it  was  alleged  that  Cienfuegos 
was  acting  in  obedience  to  the  command  of  a  superior  officer  and 
that  his  victim,  one  Amaya,  was  the  aggressor.  Held,  that  the 
matters  of  justification  alleged  by  Cienfuegos  were  matters  of  defence 
which  could  properly  be  determined  only  in  his  trial  in  the  country 
to  which  he  was  to  be  surrendered. 

In  re  Cienfuegos,  62  Fed.  Rep.  972. 

The  Department  of  State  subsequently  declined  to  surrender  Cienfuegos 
on  the  ground  that  the  offence  for  which  he  was  committed  was  not 
embraced  in  the  requisition  for  his  extradition  in  which  the  crimes 
that  were  specified  were  murder,  arson,  and  robbery.  (Am.  Law 
Rev.,  Jan.-Feb.  1895,  8-9.) 

The  words  "  for  similar  purposes "  in  section  5  of  the  act  of 
August  3,  1882,  22  Stat.  216,  mean  "  as  evidence  of  criminality,"  and 
therefore  depositions,  or  other  papers,  or  copies  thereof,  authenticated 
and  certified  in  the  manner  prescribed  in  sec.  5  are  not  admissible  in 
evidence,  on  the  hearing  before  the  commissioner,  on  the  part  of  the 
accused. 

In  re  Luis  Oteiza  y  Cortes,  136  U.  S.  330,  citing  In  re  Wadge,  15  Fed.  Rep. 
864 ;  In  re  Wadge,  21  Blatchf.  300 ;  In  re  McPhun,  24  Blatchf.  254. 

The  court  stated  that  Judge  Brown,  In  the  case  of  In  re  Wadge,  15  Fed. 
Rep.  864,  considered  the  act  of  August  3,  1882,  and  held  that,  while 
it  was  the  duty  of  tlie  commissoner  under  sec.  3  to  receive  the  testi- 
mony of  such  oral  witnesses  as  the  accused  should  offer,  the  statute 
did  not  apply  to  testimony  obtained  upon  commission  or  by  deposi- 
tion. 

XII.  HABEAS  CORPUS, 
§614. 

The  Federal  courts  may  grant  writs  of  habeas  corpus  when  it 
appears  that  a  petitioner  is  restrained  of  his  liberty  in  violation  of  a 
law  or  treaty  of  the  United  States,  and  the  power  should  be  exer- 
cised where  a  writ  is  sought  on  account  of  the  infraction  of  a  treaty 
between  the  United  States  and  another  nation,  by  seeking  to  try  a 
person  for  an  offence  other  than  that  for  which  he  was  surrendered. 

Cohn  i\  Jones,  100  Fed.  Rep.  639. 

An  appeal  lies  directly  to  the  Supreme  Court  of  the  United  States 
from  the  judgment  of  a  district  in  a  habeas  corpus  case,  where  the 
constitutionality  of  a  law  of  the  United  States,  or  the  validity  or 
construction  of  a  treaty,  is  drawn  into  question. 

Rice  V.  Ames  (1901),  180  U.  S.  371. 

See,  generally,  as  to  the  writ  of  habeas  corpus  in  extradition  cases,  1 

Moore  on  Extradition,  Chap.  XV.,  p.  534. 
See  Matter  of  Metzger,  5  How.  176. 
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An  appeal  in  a  case  arising  on  a  writ  of  habeas  corpus  may  be  taken 
directly  from  the  circuit  court  to  the  Supreme  Court "  if  the  constmc- 
tion  of  a  treaty  is  therein  drawn  in  question." 

Petti  t  v.  Walshe  (1904),  194  U.  S.  205,  216. 

Certain  persons  who  were  committed  for  extradition  to  Mexico,  on 
a  complaint  made  under  oath  by  a  Mexican  consul,  applied  for  a  writ 
of  habeas  corpus,  on  which  they  were  discharged  on  the  ground  that 
their  offences  were  political.  From  this  judgment  the  consul  took  an 
appeal.  Held,  that,  as  the  Mexican  government  was  the  reiil  party 
interested,  the  appeal  was  properly  prosecuted  by  him,  and  that,  as 
the  construction  of  the  treaty  was  drawn  in  question,  it  was  properly 
taken  to  the  Supreme  Court. 

Ornelas  v.  Ruiz,  IGl  U.  S.  502. 

It  is  the  right  of  the  United  States  marshal  to  refuse  to  have  the 
body  before  the  State  court,  and  it  is  the  duty  of  the  courts  and  other 
authorities  of  the  United  States  to  protect  the  marshal  in  such  refusal 
by  all  means  known  to  the  laws.  Where  a  commissioner  of  the 
United  States  has  made  return  according  to  law  that  an  alleged  fugi- 
tive from  justice  is  subject  to  extradition,  the  President  should  order 
the  extradition,  notwithstanding  any  conflicting  proceedings  pend- 
ing in  a  State  court. 

Gushing,  At.  Gen.,  1854,  6  Op.  270.     See,  also,  6  Op.  237. 

The  practice  of  Issuing  such  writs  by  State  courts  In  cases  pending  before 
Federal  magistrates  is  Inconvenient  if  not  unconstitutional.  (Mr. 
Buchanan,  Sec.  of  State,  to  Mr.  Butler,  dlst.  attorney  at  New  York, 
March  2.3,  1847,  36  MS.  Doni.  Let.  211 ;  and  to  Mr.  Durant,  dlst.  attor- 
ney at  New  Orleans,  May  20,  1M7.  Id.  254.) 

State  courts  may  Issue  writs  of  habeas  corpus  where  the  proceedings  are 
pending  before  State  magistrates.     (People  v.  Curtis,  50  N.  Y.  321.) 

Where  an  application  was  made  to  a  single  justice  of  the  supreme 
court  in  the  State  of  New  York,  at  special  term,  for  the  discharge  of 
a  prisoner  on  habeas  corpus,  on  the  groimd  that  the  offence  for 
which  he  was  convicted  was  different  from  that  for  which  he  was 
extradited,  and  the  question  appeared  to  be  doubtful,  the  justice 
declined  to  order  the  prisoner's  discharge,  but  remanded  him  to 
await  the  decision  of  the  general  term  upon  the  legality  of  the  con- 
viction. 

People  t\  Ilannan,  30  N.  Y.  S.  .370.  9  Misc.  GOO. 

On  a  writ  of  habeas  corpus  the  main  questions  to  be  decided  are 
whether  the  commissioner  had  jurisdiction,  and  whether  there  was 
sufficient  legal  ground  for  the  commitment  of  the  prisoner;  and  the 
court  will  decline  to  consider  questions  touching  the  introduction  of 
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evidence  and  the  sufficiency  of  the  authentication  of  documentary 
proof. 

Benson  v,  McMahon  (1888),  127  U.  S.  457,  4(51. 

If  the  committing  magistrate  has  jurisdiction  of  the  subject-matter 
and  of  the  accused,  and  the  oflFence  charged  is  within  the  terms  of  the 
treaty,  and  the  magistrate  in  deciding  to  hold  the  accused  has  before 
him  competent  legal  evidence  on  which  to  exercise  his  judgment  as 
to  whether  the  facts  are  sufficient  to  establish  the  criminality  of  the 
accused  for  the  purposes  of  extradition,  his  decision  can  not  be 
reviewed  on  habeas  corpus. 

Ornelas  v,  Ruiz,  161  U.  S.  502,  508,  cited  and  foHowed  in  Bryant  v.  United 
States.  167  U.  S.  104,  17  S.  Ct.  744;  Terlinden  v.  Ames,  184  U.  S. 
270,  278;  In  re  Krojanker,  44  Veil.  Rep.  482;  In  re  Adutt,  55  Fed. 
Rep.  376 ;  Neely  v.  Henlsel,  180  U.  S.  109. 

The  settled  rule  is  that  the  writ  of  habeas  corpus  can  not  perform 
the  office  of  a  writ  of  error,  and  that,  if  the  committing  magistrate 
has  jurisdiction  of  the  subject-matter  and  of  the  accused  and  the 
offence  charged  is  within  the  terms  of  the  treaty,  the  decision  of 
such  magistrate  can  not  be  reviewed  on  habeas  corpus  if  he  had 
before  him  competent  legal  evidence  on  which  to  base  his  judgment 
that  the  facts  were  sufficient  to  establish  the  fugitive's  criminality 
for  the  purposes  of  extradition. 

Terlinden  v,  Ames  (1902),  184  U.  S.  270,  278,  citing  Ornelas  v.  Ruiz,  161 
U.  S.  502,  508 ;  Bryant  v.  United  States,  167  U.  S.  104 ;  In  re  Stupp, 
12  Blateh.  501. 

See,  also.  In  re  Oteiza,  136  U.  S.  330;  Benson  v.  McMahon,  127  U.  S. 
457;  Grin  v.  Shine  (1902),  187  U.  S.  181,  192;  Fong  Yue  Ting  i\ 
United  States,  149  U.  S.  698,  714;  Ex  parte  McCabe,  46  Fed.  Rep. 
363. 

For  a  review  of  the  earlier  decisions,  see  In  re  Macdonnell,  11  Blatchf. 
170. 

Where  the  committing  magistrate  has  before  him  evidence,  though 
it  be  conflicting  and  far  from  convincing,  of  the  commission  of  the 
offence  by  the  person  whose  extradition  is  demanded,  the  court  will 
not  on  habeas  corpus  review  his  determination  on  the  facts. 

Stemaman  v.  Peck,  80  Fed.  Rep.  883. 

On  an  application  for  a  w^it  of  habeas  corpus  to  bring  up  a  fugitive 
criminal  committed  for  surrender  under  the  Extradition  Act,  1870, 
the  court  can  not  review  the  decision  of  the  court  below  on  the  ground 
that  further  evidence  has  come  to  light,  provided  that  the  com- 
mitting magistrate  had  competent  evidence  before  him  and  had 
jurisdiction. 

Rex  V.  Governor  of  Holloway  Prison  (1902),  87  L.  T.  332,  71  Law 
J.  K.  B.  935. 
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"  The  decisions  of  the  executive  department  in  matters  of  extradi- 
tion, within  its  own  sphere,  and  in  accordance  with  the  Constitution, 
are  not  open  to  judicial  revision,  and  it  results  that  where  proceedings 
for  extradition,  regularly  and  constitutionally  taken  under  the  acts 
of  Congress,  are  pending,  they  can  not  be  put  an  end  to  by  writs  of 
habeas  corpus." 

Terllnden  t\  Ames  (1902),  184  U.  S.  270.  290. 

Where  a  writ  of  habeas  corpus  was  applied  for  before  the  examina- 
tion by  the  commissioner  was  entered  upon,  it  was  held  that  the  com- 
missioner had  jurisdiction  if  there  was  a  treaty  in  force  between  the 
United  States  and  the  demanding  country,  and  the  commission  of  an 
extraditable  oflFence  was  charged. 

Terlinden  t?.  Ames,  184  U.  S.  270. 

May  4,  1902,  the  United  States  laid  an  information  and  complaint 
before  an  extradition  commissioner  at  Montreal,  Canada,  asking  for 
the  arrest  of  two  persons,  named  Gaynor  and  Greene,  who  had  been  in- 
dicted in  the  United  States  courts  in  Georgia  in  1899  for  conspiracy 
to  defraud  the  United  States,  in  order  that  they  might  be  delivered  up 
for  trial.  The  commissioner  issued  warrants  charging  the  fugitives 
with  participation  in  fraud  in  obtaining  money  by  false  pretenses,  in 
embezzlement,  and  in  theft.  On  these  w^arrants  they  were  arrested; 
and  the  commissioner,  after  receiving  proof  of  their  identity,  com- 
mitted them  for  examination.  Thev  then  obtained  a  writ  of  habeas 
corpus  from  a  judge  in  Quebec,  who,  on  finding  that  the  cause  of  their 
detention  was  the  remand  of  the  commissioner,  quashed  the  habeas 
corpus.  They  then  obtained  writs  of  habeas  corpus  from  another 
judge.  The  United  States  moved  to  quash  these  writs,  but  the  judge 
denied  the  motion,  on  the  grounds,  among  others,  that  the  warrant 
under  which  the  fugitives  were  detained  did  not  allege  any  date  of 
the  conmiission  of  the  offenses  charged,  and  that,  as  the  indictment 
charged  a  "  conspiracy  to  defraud,"  which  was  not  an  oflFense  within 
the  treaty,  the  United  States  was  estopped  from  treating  as  distinct 
and  independent  acts  of  larceny  the  overt  acts  of  larceny  charged  in 
the  indictment.  Held,  on  appeal  to  the  privy  council  of  England, 
that,  as  these  were  questions  which  the  commissioner  had  jurisdiction 
to  investigate,  his  remand  warrant  could  not  be  treated  as  a  nullity, 
and  that  the  prisoners  were  improperly  ordered  to  be  released. 

United  States  v,  Gaynor  (1905),  L.  K.  Api)eal  Cas.  (1905),  128. 

A  commissioner  issued  his  warrant  for  the  arrest  of  a  fugitive  from 
justice.  The  fugitive  was  apprehended,  but,  before  his  examination 
before  the  commissioner  w^as  begun,  he  applied  for  a  writ  of  habeas 
corpus.     Return  to  the  writ  was  duly  made,  to  the  effect  that  the 
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fugitive  was  arrested  and  held  by  virtue  of  warrants  of  arrest  and 
commitment  issued  by  the  magistrate,  and  copies  of  the  warrants  were 
attached.  To  this  return  there  was  filed  a  traverse,  which,  while 
referring  to  various  documents  that  accompanied  the  complaint  before 
the  commissioner,  annexed  only  a  part  of  them,  and  on  those  so 
annexed  invoked  a  judgment  that  there  was  no  evidence  of  guilt. 
Held,  that  the  petitioner  could  not  select  a  portion  of  the  documents 
accompanying  the  complaint  and  ask  the  court  to  sustain  his  con- 
clusions of  law  thereon,  and  that  the  inadequacies  of  the  traverse 
could  not  be  remedied  by  a  writ  of  certiorari,  which  could  do  no  more 
than  bring  up  what  should  have  been  furnished  in  the  first  instance- 

Terlinden  v,  Ames  (1902),  184  U.  S.  270,  278-279. 

A  writ  was  granted  in  order  to  enable  the  relator  to  execute  a  com- 
missioner's warrant  for  the  arrest  in  extradition  proceedings  of  a 
fugitive  from  justice  who  was  detained  in  jail  on  writ  of  attachment 
in  civil  actions. 

In  re  MIneau,  45  Fed.  Rep.  188. 

On  the  examination  before  a  commissioner  of  a  fugitive  charged 
with  forgery,  larceny,  and  embezzlement,  the  evid«>.nce  showed  that  the 
accused,  as  bookkeeper  and  assistant  cashier  of  a  firm,  had  its  check 
books  under  his  control  and  paid  checks  returned  from  the  bank,  but 
had  no  authority  to  sign  the  firm's  name  to  checks;  that  there  were 
missing  from  the  check  books  three  checks  for  which  no  corresponding 
memoranda  were  made  on  the  stubs ;  that  three  checks  were  presented 
to  a  bank,  at  which  the  firm  kept  a  deposit,  by  another  bank  at  which 
the  accused  kept  a  personal  account;  that  this  account  showed  a 
credit  of  three  checks,  which  upon  the  following  day  were  presented 
to  and  paid  by  the  firm's  bank;  and  that  the  firm's  books  were  altered 
so  that  the  balances  of  the  cashbook,  ledger,  and  pass-book  should 
agree.  Held,  that  the  evidence  was  sufficient  to  justify  the  commis- 
sioner in  committing  the  accused  for  extradition. 

Bryant  v.  United  States,  167  U.  S.  104,  17  S.  Ct.  744. 

A  prisoner  should  not  be  discharged  on  habeas  corpus  where  the 
merits  of  the  case  are  all  against  him,  because  it  does  not  appear  on 
the  face  of  the  proceedings  that  all  the  foreign  depositions  produced 
in  the  case  were  taken  on  oath.  Such  cases  ought  not  to  be  dealt  with 
on  grounds  which  are  purely  technical  and  which  might  defeat  justice. 

Ex  parte  Jean  Baptiste  Van  Inthondt,  Q.  B.  D.,  March  13,  1891,  London 
Times,  March  14,  1891. 

Where  a  person,  charged  in  France  with  nineteen  separate  offences 
of  embezzlement  or  misappropriation  of  money,  was  committed  in 


§  615."|  SXJRBENDER  OF   FUGITIVE.  397 

England  for  extradition  on  a  warrant  in  which  he  was  charged 
generally  with  "  the  crimes  of  fraud  by  a  bailee  and  frauds  as  an 
agent,"  it  was  held  that  he  was  not  entitled  to  be  discharged  on 
habeas  corpus  because  it  was  found  that  only  four  of  the  nineteen 
charges  constituted  oflFences  under  English  law.  Said  Cave,  J. :  "I 
do  not  see  that  there  is  any  reason  why  the  warrant,  which  is  in 
perfectly  general  terms,  is  not  to  be  held  by  us  to  be  good  in  respect 
of  those  cases  as  to  which  there  is  sufficient  prima  facie  evidence 
to  go  upon."  Said  Wills,  J. :  "  The  warrant  is  statutory  in  its 
form,  and  is  not  to  be  construed  as  an  ordinary  English  common 
law  document,  and  it  is  not  at  all  necessary,  in  my  judgment,  that 
there  should  be  anything  like  the  same  particularity  that  there 
would  be  in  respect  of  the  warrant  of  committal  to  the  gaols  of 
this  country  under  ordinary  circumstances." 

In  re  BeUencontre,  2  Q.  B.  D.  (1891),  122,  127,  140,  144. 

XIII.  SURRENDER, 
1.  An  Executive  Function. 

§615. 

The  surrender  of  fugitives  from  justice  is  an  act  of  government 
to  be  performed  by  the  executive  authority.  In  the  United  States 
the  warrant  of  surrender  is  issued  by  the  Secretary  of  State,  as  the 
representative  of  the  President  in  foreign  affairs ;  and  the  act  of  the 
Secretary  of  State  is  regarded  as  the  act  of  the  President. 

The  only  exception  to  this  rule  in  the  United  States  is  the  pro- 
vision in  the  treaty  with  Mexico,  authorizing  extradition  by  the 
authorities  of  the  frontier  States  and  Territories;  but  even  in  this 
case  aplication  may  be  made  to  the  general  government,  and  it  has 
been  held  that  the  President  may  intervene  as  the  supreme  and  filial 
authority. 

1  Moore  on  extradition,  f  359,  p.  549;  f  68,  p.  76. 
gee,  also,  supra,  §  579. 

"  The  power  to  surrender  is  clearly  included  within  the  treaty- 
making  power  and  the  corresponding  power  of  appointing  and  re- 
ceiving ambassadors  and  other  public  ministers.  Holmes  t\  Jennison, 
14  Pet.  540,  569.  Its  exercise  pertains  to  public  policy  and  govern- 
mental administration,  is  devolved  on  the  executive  authority,  and 
the  warrant  of  surrender  is  issued  by  the  Secretary  of  State  as  the 
representative  of  the  President  in  foreign  affairs." 

Terllndon  t\  Ames  (1902),  1«4  U.  H.  270.  2S9. 

"  This  Department  approves  of  the  conduct  of  that  officer  in  refus- 
ing to  give  up  the  men  charged  with  larceny,  to  whom  his  dispatch 
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refers.  A  man-of-war  of  one  country  in  the  port  of  another,  is,  dur- 
ing her  stay,  to  be  regarded  as  a  part  of  the  country  to  which  she 
belongs.  As  such,  her  commander  may  exercise  his  discretion  as  to 
whom  he  may  admit  on  board.  This  right  extends  even  to  a  refusal  to 
receive  a  ministerial  officer  of  the  law  in  the  foreign  port,  or  to  recog- 
nize an  application  to  give  up  a  man  on  board  who  may  have  com- 
mitted an  offense  on  shore.  Any  person,  however,  attached  to  such 
a  man-of-war,  charged  with  an  oflFense  on  shore,  is  liable  to  arrest 
therefor  in  the  country  where  the  oflFense  may  have  been  committed. 
"In  the  event  that  a  person  on  board  the  foreign  ship  should  be 
charged  with  a  crime  for  the  commission  of  which  he  would  be  liable 
to  be  given  up,  pursuant  to  an  extradition  treaty,  the  commander  of 
the  vessel  may  give  him  up  if  such  proof  of  the  charge  should  be 
produced  as  the  treaty  may  require.  In  such  case,  however,  it  would 
always  be  advisable  to  consult  the  nearest  minister  of  the  United 
States.  This  was  done  in  this  instance,  and  the  decision  of  Mr.  Marsh 
that  the  persons  demanded  w^ere  not  liable  to  be  given  up  pursuant  to 
the  treaty  with  Italy,  is  approved  by  the  Department." 

Mr.  Fish,  Sec.  of  State,  to  Commodore  Case,  Jan.  27,  1872,  92  MS.  Dom. 

Let  322. 
See,  however,  Mr.  Blaine,  Sec.  of  State,  to  Mr.  Denby,  min.  to  China, 

No.  680,  Dec.  7,  1891,  supra,  §  593. 

A  United  States  minister  has  no  power,  by  statute  or  treaty,  to 
grant  extradition.  "  Neither  has  a  consul.  ...  To  vest  the  judi- 
cial power  of  granting  extradition  in  a  minister  or  consul  in  Euro- 
pean or  other  countries  of  sovereign  territorial  jurisdiction,  would 
need  the  special  agreement  of  treaties  to  that  end.  You  may  recall 
the  recent  incident  of  the  killing  of  General  Barrundia  on  board  an 
American  steamer  in  the  port  of  Guatemala  when  he,  a  fugitive, 
resisted  arrest  at  the  hands  of  Guatemalan  officers  armed  with  an 
order  of  surrender  addressed  by  the  minister  to  the  captain  of  the 
vessel.  Apart  from  the  question  of  political  asylum  there  involved, 
the  action  of  Minister  Mizner  was  disavowed  because  of  his  having 
so  far  exceeded  his  legitimate  authority  as  to  sign  the  paper  which, 
in  the  hands  of  the  officers  of  Guatemala,  became  their  warrant  for  the 
capture  of  General  Barrundia." 

Mr.  Blaine,  Sec.  of  State,  to  Mr.  Denby,  min.  to  China,  No.  680,  Dec.  7, 

1891,  For.  Rel.  1892,  74,  75. 
See,  for  a  further  passage  from  this  instruction,  supra,  §  593. 

American  consuls  have  no  authority  to  require  masters  of  American 
vessels  to  take  on  board,  and  convey  to  the  United  States  for  trial, 
persons  accused  of  crime. 

Cushing,  At.  Gen.,  1850,  7  Op.  722. 
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When  suits  are  brought  against  marshals  of  the  United  States  for 
lawful  acts  done  by  them  in  the  extradition  of  fugitives  from  justice, 
the  President  may  authorize  the  employment  of  counsel  in  their  behalf 
by  the  United  States. 

Gushing,  At  Gen.,  1854,  6  Op.  500. 

It  is  incumbent  upon  the  United  States  to  provide  a  place  of  impris 
onment  for  persons  detained  for  extradition  at  the  instance  of  foreign 
governments. 

Gushing,  At  Gen.,  1857,  8  Op.  396. 

2.  Executive  Discretion. 

§  616. 

From  1842,  when  the  Webster- Ashburton  treaty,  which  contains 
the  oldest  extradition  arrangement  of  the  United  States  now  in  force, 
was  concluded,  down  to  a  comparatively  recent  period,  it  was  the  doc- 
trine of  the  Department  of  State  that,  where  the  judicial  magistrate 
found  the  evidence  of  criminality  sufficient  to  justify  the  commitment 
of  the  person  charged,  the  action  of  the  executive  in  ordering  his  de- 
livery to  the  agents  of  the  foreign  government  was  purely  ministorial. 
The  first  case  in  which  the  executive  assumed  to  exercise  a  revisory 
power  over  the  decision  of  a  committing  magistrate  occurred  in  1871, 
when  the  Secretary  of  State,  without  assigning  any  reasons  for  his 
action,  issued  a  warrant  for  the  surrender  of  only  four  out  of  seven 
persons  who  had  been  committed  for  extradition  by  a  commissioner 
in  New  York  City,  on  charges  of  piracy  and  assault  with  int'^nt  to 
commit  murder  on  a  British  vessel  on  the  high  seas.  In  1873,  however, 
the  Secretary  of  State  explicitly  exercised  a  revisory  power  in  the  case 
of  Carl  Vogt,  alias  Stupp,  a  Prussian  subject  who  was  charged  with 
the  commission  of  certain  crimes  in  Belgium.  Vogt  was  committ-ed 
for  extradition  by  a  commissioner  in  the  city  of  New  York,  and  the 
action  of  the  commissioner  was  sustained  by  Judge  Blatchford  on 
habeas  corpus,  in  an  exhaustive  opinion  in  which  he  discussed  and 
decided  an  important  point  of  treaty  construction,  relating,  not  to  the 
question  of  the  criminality  of  the  accused,  but  to  the  right  of  the 
Prussian  Government  to  demand  his  extradition  for  an  offense  against 
its  laws,  growing  out  of  acts  committed  in  Belgium.  Nevertheless, 
when  the  papers  came  before  the  Department  of  State,  the  treaty 
question  was  referred  to  the  Attorney-General ;  and,  on  the  strength 
of  his  opinion,  extradition  was  refused. 

1  Moore  on  Extradition,  551-556;    In  re  Stupp,  11  Blatchf.  124;    14  Op. 
281 ;  In  re  Stupp,  12  Blatcbf.  501. 
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The  President  will  not  issue  his  warrant  for  the  surrender  of  fugi- 
tives, under  the  tenth  article  of  the  treaty  of  1842  with  Great  Britain, 
where  the  record  does  not  exhibit  the  fact  that  an  offense  within  the 
terms  of  the  treaty  has  been  committed,  nor  that  there  is  such  evi- 
dence of  criminality  as,  according  to  the  laws  of  the  place  where  the 
alleged  fugitives  have  been  found,  would  justify  their  apprehension 
and  commitment  for  trial  if  the  crime  had  been  there  committed,  nor 
that  any  complaint  has  been  made  to  any  magistrate  of  the  United 
States  by  whom  such  evidence  had  been  heard. 

Nelson,  At.  Gen..  1843.  4  Op.  240. 

The  sufficiency  of  the  evidence  is  a  question  for  the  courts,  without 
whose  certificate  of  criminality  the  President  can  not  order  the  extra- 
dition. 

Gushing.  At  Gen..  1853,  6  Op.  217. 

The  Executive  has  no  authority  to  surrender  a  fugitive  upon  any 
charge  other  than  one  which  has  been  heard  before  a  magistrate  and 
certified  by  him  to  be  sustained  by  the  evidence. 

Mr.  Blaine,  Sec.  of  State,  to  Sir  J.  Pauncefote,  British  min..  May  17, 
1892,  MS.  Notes  to  Great  Britain,  XXI.  664. 

"  I  have  the  honor  to  acknowledge  the  receipt  of  your  note  of  the 
23d  instant,  relative  to  the  extradition  of  Prudencio  Gonzalez,  in 
which  you  suggest  that  your  Government  may  desire  to  present  fur- 
ther evidence  as  to  the  prisoner's  citizenship.  Under  our  law,  the 
examining  magistrate  is  the  proper  authority  to  hear  and  pass  upon 
evidence  as  to  the  citizenship  of  the  prisoner.  While  his  decision 
upon  this  question  is  subject  to  revision  by  the  State  Department,  the 
evidence  upon  which  the  hiatter  must  be  finally  determined  should 
always  be  presented  to  him.  I  regret,  therefore,  that  the  Dej^art- 
ment  can  not  consistently  consider  any  evidence  as  to  the  citizenship 
of  Gonzalez  which  was  not  produced  before  the  examining  magis- 
trate." 

Mr.  Gresbam,  Sec.  of  State,  to  Mr.  liomero,  Mex.  min..  May  25,  1893,  MS. 
Notes  to  Mexico,  IX.  600. 

Where  the  extradition  of  a  fugitive  was  sought  from  Canada  on 
two  charges,  one  made  in  Ohio  and  the  other  in  New  York,  the 
Department  of  State,  in  answer  to  an  inquiry  of  the  British  ambas- 
sador, stated  that  the  Government  preferred  that  the  Canadian 
authorities  should  give  precedence  to  the  requisition  based  on  the 
New  York  charge,  this  being  the  one  first  presented  by  the  United 
State.  "  This  is  in  accordance  with  the  practice  universally  followed 
by  the  Department." 

Mr.  Hay,  Sec.  of  State,  to  Messrs.  Kingsford  and  Son,  Feb.  25,  18d9,  235  | 

MS.  Dom.  Let  152.  , 

< 
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3.  Obstacles  to  Surrender. 

§617. 

The  warrant  of  the  Secretary  of  State  for  the  surrender  of  a 
fugitive  from  justice  is  subject  to  the  authority  of  the  courts  of  the 
United  States  to  hold  the  fugitive  for  trial  on  any  charge  which  may 
be  pending  therein  against  him. 

Mr.  Oresham,  Sec.  of  State,  to  Mr.  Romero,  Mex.  min.,  May  15,  1893, 
MS.  Notes  to  Mex.,  IX.  G6G:  Mr.  Adee,  Act  Sec.  of  State,  to  Mr. 
Romero,  July  3,  1893,  id.  676;  Mr.  Gresham  to  Mr.  Romero,  July  12, 
1893,  Id.  679;  Mr.  Rockhlll,  Act  Sec.  of  State,  to  Attorney-General, 
July  21,  1896,  211  MS.  Dom.  Let  440. 

"  The  right  of  Mexico  to  hold  Rowe  for  trial  upon  the  charge  of 
bringing  stolen  property  into  Mexico  is  acknowledged,  and  the 
United  States  has  no  desire  to  interfere  with  the  execution  of  the 
Mexican  law  upon  him ;  but  the  offense  for  which  he  is  arraigned  in 
Mexico  is  not  the  offense  for  which  he  is  wanted  in  the  United  States, 
and  the  punishment  which  may  be  administered  in  the  Mexican  court 
is  no  vindication  of  the  law  of  the  State  of  Iowa,  which  was  violated 
and  set  at  naught  by  Rowe.  There  is,  furthermore,  another  reason 
why  it  is  important  that  Rowe  should  be  brought  back  to  the  place 
where  he  committed  the  crime  and  there  tried  and  punished  for  it, 
and  why  any  amount  of  punishment  in  Mexico  will  not  suffice.  In 
our  law,  the  end  of  punishment  judicially  administered  is  not  in  the 
nature  of  atonement  or  expiation  for  the  crime  committed,  but  it  is  a 
precaution  against  future  offenses  of  the  same  kind,  and  has  for  its 
prime  object  and  purpose  the  deterrent  influence  of  the  offender's 
example  upon  others  whr  were  cognizant  of  his  crime  and  might 
otherwise  be  tempted  to  imitate  it.  This  element  of  the  effect  of 
legally  administered  punishment  is  wanting  when  the  crime  is  com- 
mitted in  one  place  and  the  consequent  punishment  is  inflicted  at 
another  and  a  distant  place.  The  State  of  Iowa  earnestly  desires, 
not  to  avenge  itself  upon  Rowe,  but  to  make  an  example  of  him  for 
the  benefit  of  those  who  may  otherwise  be  tempted  to  do  as  he  has 
done — embezzle  trust  funds  and  escape  to  Mexico." 

Mr.  Olney,  Sec.  of  State,  to  Mr.  Ransom,  min.  to  Mexico,  Dec.  13,  1895. 
i^or.  Rel.  1895,  II.  1008, 1009. 

The  instruction  from  which  this  extract  is  taken  relates  to  the  case  of 
Chester  W.  Rowe,  a  fugitive  from  Justice,  whose  extradition  from 
Mexico  was  demanded  by  the  United  States,  under  the  treaty  be- 
tween the  two  countries,  on  tlie  charge  of  embezzlement  of  public 
moneys.  The  Mexican  Government  declined  to  surrender  him  on  the 
ground  that  he  had  acquired  Mexican  nationality,  but  stated  that  he 
would  be  held  for  trial  under  art.  185  of  the  Penal  Code,  which  pro- 
vides for  the  punishment  of  persons,  whether  Mexicans  or  foreigners, 

H.  Doc.  551— vol  4 ^26 
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who  commit  "  continuous  offenses,  the  commission  of  which  was  pre- 
viously begrun  In  a  foreign  territory  and  continues  in  the  Republic." 
The  United  States  questioned  the  applicability  of  the  objection  of 
citizenship  to  its  demand,  under  the  siieclal  circumstances  of  the 
case,  and  in  urging  the  desirableness  of  the  fugitive's  surrender 
employed  the  argument  above  quoted.     See  supra,  §  594. 

On  the  principle  that  extradition  shall  not  be  required  till  the 
fugitive  has  first  satisfied  the  demands  of  the  country  in  which  he  is 
found,  the  Attorney-General  directed  the  United  States  marshal  at 
St.  Augustine,  Fla.,  who  held  in  custody  certain  persons  charged 
with  fraudulent  use  of  the  mails,  to  detain  them  to  await  the  arrival 
of  a  United  States  marshal  from  the  proper  jurisdiction,  instead  of 
delivering  them  over  to  another  officer  to  be  taken  to  New  York  for 
examination  for  extradition  on  a  charge  of  fraud  committed  in 
England. 

Mr.  Hay,  Sec.  of  State,  to  Sir  J.  Pauncefote,  British  ambass..  No.  1336, 
Feb.  4,  1899,  MS.  Notes  to  Brit.  Leg.  XXIV.  435. 

Article  V.  of  the  treaty  between  the  United  States  and  Mexico  of 
February  22,  1899,  provides  that,  if  the  j^erson  whose  surrender  is 
claimed  has  been  charged  with  or  convicted  of  the  commission  of  a 
crime  in  the  country  in  which  he  is  found,  his  extradition  may  be 
deferred  till  he  is  entitled  to  be  lilxjrated  on  account  of  acquittal, 
expiration  or  commutation  of  sentence,  or  of  pardon. 

Mr.  Hay,  Sec.  of  State,  to  Mr.  Aspiroz,  No.  158,  March  14,  1901,  MS. 
Notes  to  Mex.  Leg.  X.  573,  replying  to  a  request  for  the  extradition 
of  Juan  Krug,  who,  as  it  api)eared,  was  detained  in  Texas  In  a 
criminal  prosecution  begun  prior  to  the  extradition  proceedings. 

In  a  case  where  the  Mexican  Government  requested  the  provisional 
detention  in  Texas  of  a  fugitive  against  whom  proceedings  were 
pending  for  an  offence  against  the  laws  of  the  United  States,  the 
Department  of  State  requested  the  Attorney-General,  in  the  event 
of  his  acquittal  of  the  charge  on  which  he  was  held,  or  of  the 
expiration  of  his  sentence,  to  cause  a  complaint  to  be  made  before 
the  appropriate  magistrate  on  information  and  belief,  so  as  to  cause 
his  arrest,  under  Article  X.  of  the  treaty  of  1899,  in  order  that  the 
Mexican  Government  might  have  an  opportimity  to  present  the  doc- 
uments on  which  its  claim  for  extradition  was  founded. 

Mr.  Hay,  Sec.  of  State,  to  the  Attorney-General,  March  24,  1900,  243 
MS.  Dom.  Let  676. 

The  rule  that  a  government  is  not  obliged  to  surrender  a  person 
who  is  held  in  custody  on  a  charge  of  crime  within  its  own  jurisdic- 
tion, also  holds  good  where  the  two  gov^ernments  have  concurrent  juris- 
diction of  the  offence  for  which  extradition  is  requested. 
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Black,  At  Gen.,  1869,  9  Op.  59;  Tyler  v.  People,  8  Mich.  320;  In  re 

Tlvnan,  5  B.  &  S.  645  (same  case  under  title  of  Tuman,  12  W.  R. 

848)  ;  Clarke  on  Extradition  (3rd  ed.)  68;  1  Moore  on  Extradition 

SS  367-^369,  pp.  559-567. 
In  the  case  of  piracy  by  law  of  nations,  which  is  an  offence  of  general 

jurisdiction,  the  treaties  sometimes  expressly  provide  for  extradition. 

See  In  re  Sheazle,  1  Wood.  &  M.  66 ;  In  re  Bennet,  11  L.  T.  R.  488 ; 

In  re  Tlvnan,  5  B.  &  S.  645, 

A  United  States  deputy  marshal,  who  held  a  commissioner's  war- 
rant for  the  arrest  of  one  Mineau  as  a  fugitive  from  the  justice  of 
Canada,  on  a  charge  of  uttering  forged  paper  in  that  country,  applied 
for  a  writ  of  habeas  corpus  in  order  to  obtain  the  custody  of  the 
fugitive,  who  was  detained  in  jail  in  Vermont  as  an  al^conding 
debtor  on  certain  executions  and  writs  of  attachment  in  civil  suits. 
The  court  granted  the  writ,  citing  Moore  on  Extradition,  §  370,  to 
the  effect  that  arrest  in  a  civil  proceeding  would  not  preclude  extra- 
dition for  crime,  for  the  reason  that  "  the  public  interest  in  the  pun- 
ishment of  crime  is  paramount  in  importance  to  the  enforcement  of 
private  demands." 

In  re  Mineau,  45  Fed.  Uep.  188. 

In  the  case  of  Joseph  Reaside,  who  was  committed  for  extradition 
to  Great  Britain,  Mr.  Frelinghuysen  stated  that  the  Department  of 
State  had,  upon  full  consideration  of  the  matter,  decided  that  the  case 
did  not  fall  within  the  provisions  of  the  treaty  of  1842,  and  that  no 
warrant  would  be  issued. 

Mr,  Frelinghuysen,  Sec.  of  State,  to  Mr.  Hoyne,  Dec.   19,  1884,  153  MS. 
Dom.  Let.  472. 

It  is  within  the  discretion  of  the  President  to  refuse  to  surrender 
even  after  the  accused  has  been  remanded  on  habeas  corpus.  "  Refer- 
ring to  your  note  of  the  14th  instant,  and  the  inclosed  argument  of 
"Mr.  P.  JE.  Irving,  representing  the  British  Columbia  government, 
relative  to  the  extradition  of  Edward  Kelly,  I  have  the  honor  to  in- 
form you  that  after  a  careful  consideration  of  the  proceedings  certi- 
fied by  the  commissioner  in  the  last  examination  of  the  prisoner,  as 
well  as  of  the  argument  of  Mr.  Irving,  the  President  is  of  opinion 
that  the  evidence  produced  is  not  sufficient  to  justify  the  issuance  of 
a  warrant  of  surrender,  the  doubts  previously  entertained  by  him 
not  having  been  removed." 

Mr.  Bayard,  See.  of  State,  to  Mr.  West,  Apr.  15,  188<),  MS.  Notes  to  Gr. 
Brit  XX.  233.     But  see  Cushing,  At.  Gen.,  1853,  G  Op.  91. 

The  fact  that  a  fugitive  from  the  justice  of  a  foreign  country  wa:s, 
before  his  flight,  released  from  arrest  by  a  superior  executive  order, 
which  seemed  to  have  been  treated  as  the  equivalent  of  an  order 
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entered  only  by  judicial  authority  in  the  United  States  permitting 
a  prisoner  to  go  abroad  on  his  recognizance,  is  no  objection  to  a  de- 
mand for  his  extradition. 

In  re  Ezeta,  62  Fed.  Rep.  972. 

Condonation  of  the  offence  by  the  persons  directly  injured  by  it 
is  not  a  ground  for  declining  to  surrender  the  accused. 

Mr.  Olney,  Sec.  of  State,  to  Mr.  Townsend,  Nov.  13,  1806,  213  MS.  Dom. 
Let  680. 

"  From  the  evidence  before  the  commissioner  it  seems  clear  that  the 
crime  charged  against  the  defendant  is  not  barred  by  limitation  in 
Mexico.  The  statute  of  limitations  of  Texas  is  not  applicable  to  the 
case.'* 

Mr  Olney,  Sec.  of  State,  to  Mr.  Townsend,  Nov.  13,  1896,  MS.  Dom.  Let 
ecxili.  680;  case  of  Antonio  Vlzcarra,  a  fugitive  from  the  Justice  of 
Mexico,  charged  with  the  embezzlement  of  public  moneys. 

As  the  surrender  of  fugitives  from  justice  under  extradition  trea- 
ties is  a  matter  of  law,  no  plea  could  be  effective  to  prevent  surrender 
unless  it  be  a  legal  one.  Hence,  the  representation  that  a  fugitive, 
who  had  taken  part  in  a  raid  into  Mexico,  afterwards  rendered 
services  to  the  Government  of  the  United  States  by  assisting  in  the 
apprehension  and  bringing  to  justice  of  his  comrades  in  the  expe- 
dition can  not  be  considered  as  a  ground  for  refusing  a  demand  of 
the  Mexican  Government  for  his  extradition. 

Mr.  Rockhill,  Assist  Sec.  of  State,  to  Mr.  Sanchez,  July  13,  1896,  211  MS. 
Dom.  Let.  315. 

Under  sec.  5273,  Revised  Statutes,  a  person  committed  for  extra- 
dition, who  has  not  Ix^en  conveyed  out  of  the  United  States  within 
two  calendar  months  after  his  commitment,  is  entitled,  after  the 
expiration  of  that  period,  to  be  discharged,  although  an  officer  is  on 
the  way  from  the  demanding  country  to  remove  him,  no  sufficient 
cause  for  the  delay  in  such  officer's  arrival  being  shown. 

In  re  Dawson,  101  Fed.  Rep.  253. 

The  Department  of  State  can  not  extend  the  time  for  taking  a 
prisoner  out  of  the  United  States,  which  is  limited  by  statute  to  two 
calendar  months  from  his  commitment  by  the  magistrate.  (R.  S. 
§  5273.) 

Mr.  Olney,  Sec.  of  State,  to  Messrs.  Ingham  &  Hewitt,  May  11,  1806,  210 
MS.  Dom.  I^t.  94. 


§618.]  SUBBENDEB  OF  FUGITIVE.  405 

4.  Disposition  of  Personal  Effects. 

§  618. 

Application  for  an  order  for  the  seizure  and  delivery  of  the  effects 
of  a  fugitive  from  justice  should  be  made,  at  least  in  the  first  instance, 
to  the  judicial  authorities.  The  propriety  of  such  application  is 
rendered  more  apparent,  in  the  case  of  a  demand  by  the  British  gov- 
ernment, by  Article  IV.  of  the  treaty  of  July  12,  1889,  touching  the 
rights  of  third  parties. 

Mr.  Wharton,  Act.  Sec.  of  State,  to  Sir  J.  Pauncefote,  British  mln.,  Aug. 
17,  1891,  MS.  Notes  to  Great  Britahi,  XXI.  485. 

In  transmitting  to  the  minister  of  Sweden  and  Norway  a  warrant 
for  the  surrender  of  a  fugitive  from  justice  charged  with  obtaining 
money  by  false  pretenses,  Mr.  Olney  said :  "  By  Article  IX.  of  the 
extradition  treaty  the  money  found  in  possession  of  the  fugitive  at 
the  time  of  his  arrest  is  to  be  given  up  when  the  surrender  takes  place, 
and  no  order  from  this  Department  is  necessary  for  that  purpose." 
In  a  subsequent  note  Mr.  Olney  advised  the  Swedish  minister  of  the 
receipt  of  a  telegram  from  the  United  States  marshal  at  New  York 
stating  that  the  claim  of  a  "  third  party  "  to  the  jjroperty  in  question 
had  been  withdrawn,  and  that  he  had  notified  the  Swedish  consul 
that  he  was  prepared  to  deliver  to  him  the  money  taken  from  the 
prisoner  upon  his  consent  to  discontinue,  without  costs,  the  action 
which  had  bi»eh  begim. 

Mr.  01ne3',  Sec.  of  State,  to  Mr.  Grip,  Swedish  min..  No.  40,  Dec.  17,  1885, 
and  No.  42,  Dec.  23,  1805,  MS.  Notes  to  Sweden  VIII.  5,  7. 

With  rei^ard  to  a  charge  made  by  the  United  States  marshal  for  the  cus- 
tody of  the  money  taken  from  the  person  of  the  fugitive,  Mr.  Olney 
subsequently  said  tliat,  in  the  opinion  of  tlie  Attorney-General,  no 
part  of  the  marshal's  t>ill  should  be  paid  by  the  consul,  and  that  the 
marshal  had  l)een  instructed  to  render  his  bill  according  to  law  to  the 
Department  of  State,  (Mr.  Olney,  Sec.  of  State,  to  Mr.  Grip, 
Swedish  min.,  No.  53,  March  13, 1896,  MS.  Notes  to  Sweden,  VIII.  13.) 

May  5,  1900,  C.  F.  W.  Neely,  formerly  chief  of  the  bureau  of 
finance  of  the  Cuban  postal  department,  was  arrested  at  Rochester, 
N.  Y.,  on  charges  of  embezzlement  of  funds  of  that  department. 
When  arrested  he  had  upon  his  person  upwards  of  $6,000  in  U.  S. 
money,  which  was  turned  over  to  the  chief  inspector  of  the  United 
States  post-office  department,  at  whose  instance  the  arrest  was  made. 
Neely  was  duly  extradited  to  Cuba,  and  the  United  States  War  De- 
partment, acting  upon  a  request  which  the  Cuban  judicial  authorities 
preferred  to  the  military  governor  of  the  island,  asked  that  the  money 
]ye  delivered  over  to  that  department  in  order  that  the  military  gover- 
nor might  transmit  it  to  the  court  having  jurisdiction  of  the  case.    It 
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was  advised  that,  under  the  general  usage  in  extradition,  property 
found  on  a  fugitive  at  the  time  of  his  arrest,  if  obtained  by  the  crime 
charged,  or  if  material  as  proof  of  it,  is  generally  turned  over  with 
the  person  surrendered;  that  the  money  in  question,  if  needed  for 
purposes  of  evidence,  should  be  sent  to  Cuba  for  production  in  court ; 
but  that,  as  it  presumptively  belonged  to  Xeely,  it  should  be  handed 
over  under  such  conditions  as  would  insure  its  return  to  him  if  it 
should  finally  appear  to  be  his  rightful  property.  It  was  therefore 
suggested  that  the  money  be  delivered  to  the  Secretary  of  War  for 
transmission  to  the  military  governor  of  Cuba,  who  should  retain  it 
pending  a  final  decision  as  to  its  true  ownership,  but  who  could  pro- 
duce it  if  it  were  needed  as  evidence  in  any  civil  or  criminal  actions 
which  might  be  pending  against  Neely  in  Cuba,  proper  receipts  in  all 
cases  to  be  taken. 

Knox,  At.-Gen.,  Oct.  5,  1901,  23  Op.  535. 

5.  Tban^it. 

§  619. 

"  I  have  the  honor  to  transmit  to  you  herewith  for  your  information 
and  consideration  a  copy  of  a  letter  addressed  to  this  Department  by 
Mr.  J.  T.  Ronald,  deputy  district  attorney  at  Seattle,  Washington 
Territory,  in  relation  to  the  action  of  a  British  judge  at  Victoria, 
Vancouver's  Island,  in  discharging  certain  prisoners  who  were  being 
conveyed  from  California  for  trial  in  Washington  Territory. 

"  It  is  understood  here  that  the  precedents  establish  the  rule  that  tho 
conveyance  of  a  prisoner  of  one  party  across  any  part  of  the  territory 
of  the  other  is  contrary  to  comity.  For  example,  a  convicted  British 
subject  who  was  conveyed  down  the  Stikine  River  some  years  ago 
and  camped  out  on  American  soil  for  a  night  or  two  was  released  on 
our  complaint. 

"  It  is  understood,  moreover,  that  a  vessel  in  port  is  to  be  regarded 
as  within  local  municipal  law,  except  only  as  to  disputes  arising  out 
of  crew  discipline  when  treaties  give  consuls  jurisdiction." 

Mr.  Freliiighuysen,  See.  of  State,  to  Mr.  Brewster,  At  Gen.,  Jan.  2,  1885, 
ir>3  MS.  Doni.  Let.  540. 

As  to  the  si)ecial  rights  of  the  United  States  on  the  Isthmus  of  Panama, 
see  supra,  §  349. 

As  to  the  transit  across  Spain,  with  the  permission  of  the  Spanish  Govern- 
ment,  of  Augell,  who  had  heen  surrendered  hy  Portugal  for  embezzle- 
ment, see  1  Moore  on  Extradition,  §  382,  p.  578. 

As  to  the  case  on  the  Stikine  lilver,  mentioned  by  Mr.  Frelingbuysen, 
see  M(X)re*s  Report  on  Extraterritorial  Crime,  121  et  seq. ;  68  Br. 
and  For.  State  I*apers,  1227. 

In  1894  the  deputy  attorney-general  of  the  province  of  Ontario 
requested  the  American  consul  at  Toronto  to  secure  from  his  Gov- 
ernment permission  for  the  Canadian  authorities  to  bring  a  fugitive 
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criminal,  then  in  the  West  Indies,  through  the  territory  of  the  United 
States  to  Toronto.  The  deputy  attorney-general  stated  that  he  was 
under  the  impression  that  the  British  Government  once  granted  a 
similar  privilege  to  the  United  States.  In  this,  said  the  Department 
of  State,  he  was  mistaken,  since  in  the  case  of  Angell,  to  which  he 
referred,  the  British  Government  stated  that,  if  the  prisoner  while 
on  his  way  from  Portugal  to  the  United  States  should  be  landed  in 
England,  he  would  be  entitled  to  apply  for  a  writ  of  habeas  corpus, 
and  if  the  judge  decided  that  he  was  not  in  lawful  custody  would  be 
set  at  liberty.  In  conclusion,  the  Department  of  State  said :  "  There 
is  no  law  of  Congress  authorizing  the  President  or  this  Department 
to  give  the  permission  which  the  Canadian  authorities  request,  and 
such  permission,  even  if  granted,  could  not  avail  to  prevent  the  courts, 
upon  the  landing  of  the  fugitive  upon  American  soil,  from  releasing 
him  by  the  writ  of  habeas  corpus. 

Mr.  Strobel,  3rd  Assist.  Sec.  of  State,  to  Mr.  CJopplnger,  consul  at  Toronto, 
No.  9,  Feb.  20,  1894,  144  MS.  Inst.  Consuls,  411 ;  Mr.  Uhl,  Act  Sec. 
of  State,  to  Mr.  Forman,  Feb.  20,  1891,  195  MS.  Dom.  I^t  520. 

^'  Experience  suggests  that  our  statutes  regulating  extradition  might 
be  advantageously  amended  by  a  provision  for  the  transit  across  our 
territory,  now  a  convenient  thoroughfare  of  travel  from  one  foreign 
country  to  another,  of  fugitives  surrendered  by  a  foreign  government 
to  a  third  state.  Such  provisions  are  not  unusual  in  the  legislation 
of  other  countries,  and  tend  to  prevent  the  miscarriage  of  justice. 
It  is  also  desirable,  in  order  to  remove  present  uncertainties,  that 
authority  should  be  conferred  on  the  Sscretary  of  State  to  issue  a 
certificate  in  case  of  an  arrest  for  the  purpose  of  extradition,  to  the 
officer  before  whom  the  proceeding  is  pending,  showing  that  a  requi- 
sition for  the  surrender  of  the  person  charged  has  been  duly  made. 
Such  a  certificate,  if  required  to  be  received  before  the  prisoner's 
examination,  would  prevent  a  long  and  expensive  judicial  inquiry 
into  a  charge  which  the  foreign  government  might  not  desire  to 
press.  I  also  recommend  that  express  provision  be  made  for  the 
immediate  discharge  from  custody  of  persons  committed  for  extradi- 
tion where  the  President  is  of  opinion  that  surrender  should  not  be 
made." 

President  Cleveland,  annual  message,  Dec.  6,  1886,  For.  Rel.  1886,  xi. 

"  Statutory  provision  might  well  be  made  for  what  is  styled  extra- 
dition by  way  of  transit,  whereby  a  fugitive  surrendered  by  one  for- 
eign government  to  another  may  be  conveyed  across  the  territory  of 
the  United  States  to  the  jurisdiction  of  the  demanding  state.  A  rec- 
ommendation in  this  behalf,  made  in  the  President's  Message  of  1886, 
was  not  acted  upon.     The  matter  is  presented  for  your  consideration." 

President  McKinley,  annual  message,  Dec  5,  1898,  For.  Rel.  1898,  Izxlx. 
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XIV.  EXPENSES. 

§  620. 

The  ordinary  expenses  of  extradition,  including  fees  of  counsel,  if 
any,  should  be  paid  by  the  demanding  government. 

Cusblng.  At.  Gen.,  1855,  7  Op.  396. 

As  requests  for  the  extradition  of  fugitives  from  justice  charged 
with  crimes  against  the  United  States  are  made  by  the  Department  of 
State  only  at  the  instance  of  the  Attorney-General,  who  nominates 
an  agent  to  be  designated  by  the  President  to  proceed  to  the  foreign 
country  and  bring  back  the  accused,  the  Department  of  State  can  not 
pay,  out  of  the  annual  appropriation  for  "  actual  expenses  incurred 
in  bringing  home  from  foreign  countries  persons  charged  with  crime," 
a  claim  for  services,  in  connection  with  a  proposed  case  of  extradi- 
tion, by  a  person  who  was  neither  designated  as  agent  nor  went  to 
the  foreign  country,  there  being  in  fact  no  extradition  treaty  be- 
tween the  United  States  and  the  country  in  which  the  accused  sought 
asylum  and  no  request  for  his  extradition  having  ever  been  made. 

Mr.  Day,  Assistant  Sec.  of  State,  to  Mr.  Perkins,  Feb.  4,  1898,  225  MS. 
Dom.  Let.  237. 

"  When  the  fugitive  is  charged  with  an  oflFense  against  the  laws  of 
the  United  States  and  his  surrender  is  sought  for  the  purpose  of  trial 
and  punishment  under  those  laws,  the  expenses  attending  his  extradi- 
tion are  borne  by  the  United  States,  It  is  otherwise,  however,  where 
the  fugitive  is  charged,  as  in  the  case  of  Fraser,  with  an  offense 
against  the  laws  of  a  particular  State,  and  the  extradition  is  de- 
manded by  this  Government  at  the  request  of  the  State  authorities. 
In  the  latter  case  the  expenses  are  borne  by  the  State  at  whose  instance 
the  surrender  of  the  fugitive  is  asked." 

Mr.  Fish,  Sec.  of  State,  to  Mr.  Harvey,  June  18,  1874,  102  MS.  Dom.  Let. 
458.  See  Mr.  Fish  to  Mr.  WiUiams,  Feb.  4,  1875,  106  MS.  Dom.  Let 
385. 

See,  also,  Mr.  Fish,  Sec.  of  State,  to  Mr.  Hammond,  Feb.  19,  1870,  83  MS. 
Dom.  Let.  307;  Mr.  Evarts,  Sec.  of  State,  to  Mr.  Gordon,  U.  S.  S., 
Feb.  IG,  1878,  121  MS.  Dom.  Let  638. 

Where  the  offence  is  against  the  laws  of  a  Territory,  the  practice  also  is 
to  require  the  expenses  attending  the  arrest,  examination,  and,  safe- 
keeping of  the  fugitive  to  be  borne  by  such  Territory.  (Mr.  Cad- 
walader.  Act.  Sec.  of  State,  to  Mr.  Ferry,  Aug.  21,  1875,  109  MS.  Dom. 
Let.  489.) 

For  a  request  that  the  State  of  Washington  pay  the  expenses  incurred  Ms 
the  Territory  of  Washington  in  the  extradition  of  Thomas  Pierre,  in 
1874,  see  Mr.  Hay,  Sec.  of  State,  to  governor  of  Washington,  Dec.  9, 
1898,  233  MS.  Dom.  Let.  160,  enclosing  copy  of  note  from  the  British 
ambassador  of  Dec.  5,  1898. 
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In  1879  Lord  Salisbury  proposed  an  arrangement  under  which  an  account 
of  exi3en8es  in  extradition  cases  should  be  kept,  and  be  settled  once 
annually.  The  Department  of  State,  adverting  to  the  fact  that,  in 
the  numerous  cases  of  offences  against  State  or  Territorial  laws,  the 
expenses  were  borne  by  the  local  authorities,  replied:  "These  ex- 
penses the  agent  appointed  by  the  President,  on  the  nomination  of 
the  executive  of  the  State,  is  expected  to  pay  at  the  time  of  taking 
charge  of  the  fugitive.  If,  in  any  case,  they  should  be  left  unpaid, 
as  In  some  few  cases  they  have  been,  this  Department  might  be 
called  upon  to  audit  and  pay  a  considerable  sum  at  the  end  of  the 
year  without  any  fund  under  its  control  from  which  it  could  properly 
pay,  and  might,  moreover,  find  it  difficult  to  get  reimbursement  from 
the  State.  As  the  matter  is  now,  each  case  can  be  scrutinized  on 
its  own  merits  and  at  the  moment  In  view  of  these  circumstances 
this  Department  does  not  consider  it  exi)edient  to  enter  into  the 
arrangement  proposed  in  the  Marquis  of  Salisbury's  note  above  men- 
tioned. I  will  thank  you  to  communicate  this  conclusion  to  Her 
Majesty's  Government."  (Mr.  Hunter,  Act.  Sec.  of  State,  to  Mr. 
Hoppin,  Sept  15,  1879,  For.  Rel.  1880,  4G5.) 

The  previous  practice  was  permitted  to  continue  undisturbed.  (For.  Rel. 
1880,  473,  475. ) 

Consuls  have  no  authority  to  require  masters  of  American  vessels  to 
convey  to  the  United  States  for  trial  persons  charged  with  crime. 
(Gushing,  At  Gen.,  1856,  7  Op.  722.) 

The  provision  in  Article  X.  of  the  treaty  between  the  United  States 
and  Great  Britain  of  1842,  that  the  expense  of  extradition  shall  be 
borne  by  the  "  party  "  who  makes  the  requisition  and  receives  the 
fugitive,  refers  to  the  high  contracting  partias  and  not  to  any  indi- 
vidual, officer,  or  authority  of  the  government  by  which  the  demand  is 
made. 

People  V.  Board  of  Supervisors,  5G  Hun.  17,  8  N.  Y.  S.  752. 

Under  2  Rev.  Stat.,  N.  Y.,  p.  383,  §  89,  making  it  the  duty  of  the 
district  attorneys  of  the  various  counties  to  "  conduct  the  prosecution 
for  crimes,"  a  district  attorney  is  entitled  to  reimbursement  by  the 
county  for  expenses  necessarily  incurred  by  him  in  obtaining  the 
extradition  of  a  fugitive  from  justice  from  a  foreign  country. 

People  V.  Board  of  Supervisors,  56  Hun.  17,  8  N.  Y.  S.  752. 

The  penal  code  of  New  York,  sec.  51,  which  makes  it  a  misdemeanor 
for  any  officer  of  the  State  to  ask  or  receive  any  fee  or  compensji- 
tion  for  services  or  expenses  in  procuring  from  the  governor  of  the 
State  a  demand  for  the  extradition  of  a  fugitive  from  its  justice,  does 
not  apply  to  expenses  incurred  by  a  district  attorney  in  procuring  the 
extradition  of  a  fugitive  from  a  foreign  country. 

People  r.  Sui)erv!Rors,  134  N.  Y.  1. 

See,  to  the  same  effect  Ellis  r,  Jacob,  45  N.  Y.  S.  177,  17  App.  I)iv.  471. 

/ 
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The  authorities  of  Wyoming  County,  Pennsylvania,  objected  to  the 
payment  of  certain  charges  incurred  in  1892  in  the  extradition  of  a 
fugitive  from  Canada.  It  appeared  that,  while  there  was  no  express 
provision  authorizing  commissioners  in  Canada  to  charge  fees,  yet 
such  fees  were  customarily  charged  and  received ;  and  that,  although 
the  per  diem  charges  made  by  Canadian  commissioners  differed,  the 
charge  of  twenty  dollars  a  day,  which  was  made  in  the  case  under 
consideration,  was  customary.  The  Department  of  State  expressed 
the  opinion  that,  while  the  charges  made  were  higher  than  those  for 
similar  services  in  the  United  States,  where  the  fees  are  regulated  by 
law,  it  would  not  be  proper  to  refuse  to  pay  them  in  the  case  under 
consideration. 

Mr.  Gresham,  Sec.  of  State,  to  Mr.  Heusel,  April  25,  1894,  196  MS.  Dom. 
Let  482, 

The  act  of  Pennsylvania  of  March  31, 1860,  imposing  on  the  county 
in  which  an  offense  is  charged  to  have  been  committed  the  expense  of 
bringing  back  "  from  another  State  "  a  fugitive  from  justice,  does  not 
cover  the  case  of  bringing  back  a  fugitive  from  a  foreign  country, 
e.  g.,  Canada. 

Goldfon  V.  Allegheny  County  (1900),  14  Pa.  Super.  Ct  75. 

By  treaty  between  the  United  States  and  Great  Britain,  the  expense 
attending  proceedings  in  extradition  is  to  be  borne  by  the  government 
making  the  demand.  But  where  the  government  of  the  United 
States  is  compelled  to  intervene,  in  a  conflict  between  State  and 
United  States  authorities,  to  maintain  its  supremacy  and  secure  the 
extradition,  the  special  expense  should  be  paid,  in  the  first  instance 
at  least,  by  the  United  States. 

Gushing,  At.  Gen.,  18.55,  7  Op.  396. 

By  the  extradition  treaty  between  the  United  States  and  Prussia, 
the  expenses  of  extradition  are  borne  by  the  governmenc  demanding 
it,  and  a  commissioner  or  marshal  may  lawfully  charge  such  fees  as 
Tire  usual  for  analogous  cases  rendered  to  the  United  States. 

Black,  At.  Gen.,  1860,  9  Op.  497. 

"All  accounts  in  extradition  cases  where  the  fees  are  to  be  paid  by 
the  Secretary  of  State,  under  the  provisions  of  the  act  of  Congress  of 
the  3d  of  August,  1882,  should  be  made  out  and  forwarded  in  accord- 
ance with  the  provisions  of  that  act.  The  fee  bills  of  the  several 
officers  of  the  United  States  in  this  case,  including  your  own,  appear 
to  be  substantially  in  such  accord,  and  no  objection  is  now  made  to 
these.  The  translator's  bill,  however,  is  no  proper  part  of  the  extra- 
dition expenses;  and  the  Department  does  not  feel  authorized  under 
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Ihe  act  in  question  to  pay  it.     It  is  the  business  of  the  proceeding  or 

demanding  Government  to  adduce  the  evidence  and  bring  forth  the 

testimony  upon  which  it  expects  to  establish  the  criminality  of  the 

accused,  and  this  must  be  put  forward  in  such  form  and  language  as 

will  be  intelligible  to  and  convenient  for  the  court.     In  other  words, 

it  must  be  ready  for  immediate  use — instantly  available.    The  bill  in 

this  case,  moreover,  appears  to  be  extremely  large." 

Mr.  l^relingbuysen,  Sec.  of  State,  to  Mr.  Patterson,  Apr.  2,  1884,  150  MS. 
Dom.  Let.  448. 

The  method  of  paying  expenses  incurred  in  the  examination  of 
fugitives  from  justice  in  the  United  States  is  for  the  commissioner 
who  hears  the  case  to  send  to  the  Department  of  State  a  statement  of 
costs,  including  expenses  incurred  by  the  marshal  in  paying  wit- 
nesses' fees.  Money  is  then  sent  to  the  marshal  for  paying  the  fees, 
or  for  reimbursing  him  if  it  appears  that  he  has  already  paid  them. 

Mr.  Olney,  Sec.  of  State,  to  Messrs.  Joske  Brothers,  June  20,  1895,  202. 
MS.  Dom.  Let.  G91. 

XV.  RESTORATIOy  OF  PROPERTY. 

§  621. 

The  jewels  of  the  Princess  of  Orange  were  stolen,  and  having  been 
brought  into  the  United  States  in  violation  of  the  revenue  laws,  were 
seized  by  the  customs  authorities.  It  was  advised  that,  as  their  right- 
ful owner  had  done  nothing  to  subject  them  to  forfeiture,  the  person 
who  brought  them  into  the  country  having  obtained  them  fraudu- 
lently, without  her  knowledge  and  against  her  will,  they  were  not 
liable  to  condemnation,  but  stood  on  the  same  footing  as  property  cast 
upon  our  shores  by  the  violence  of  the  wind  and  waves,  and  were 
entitled  to  the  same  protection.  It  was  also  advised  that,  there  being 
sufficient  evidence  (there  was  no  other  claimant)  that  they  belonged 
to  the  princess,  the  President  might  order  the  district  attorney  to  dis- 
continue the  prosecution,  and  direct  the  marshal  having  the  jewels  in 
charge  to  deliver  them  over  to  the  minister  of  the  Netherlands. 

Taney.  At.  Gen..  1831,  2  Op.  482.     See,  also,  id.  496. 

See,  further,  as  to  this  case,  1  Moore  on  Extradition,  ft  38G,  p.  585. 

In  1868  the  Portuguese  minister  at  Washington  brought  to  the 
attention  of  the  Department  of  State  the  complaint  of  a  Portuguese 
subject  residing  in  the  city  of  Recife,  in  Brazil,  that  a  slave  belong- 
ing to  him  had  been  induced  by  the  master  of  the  American  brig 
Afira  to  run  away  on  that  vessel.  The  minister  stated  that  he  was 
instructed  to  ask  the  Government  of  the  United  States  to  employ  its 
good  offices  to  ascertain  the  truth  of  the  facts,  and  if  they  were  found 
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to  be  as  stated  to  do  all  within  his  power  to  influence  the  captain  of 
the  brig,  on  the  principle  of  equity,  to  indemnify  the  Portuguese  sub- 
ject in  question  for  the  loss  he  had  suffered.  Mr.  Seward  replied  that 
the  Constitution  and  laws  of  the  United  States  recognized  no  prop- 
erty in  slaves,  and  in  this  respect  were  understood  to  be  in  harmony 
with  the  law  of  nations  and  the  general  sentiments  of  mankind,  and 
that  the  Government  was  therefore  obliged  to  decline  to  take  the 
action  requested. 

Mr.  Seward,  Sec.  of  State,  to  Mr.  da  Roza,  Portuguese  min.,  Feb.  15,  1868, 

MS.  Notes  to  Portugal,  VI.  239. 
See  1  Moore  on  Extradition,  SS  388,  389,  pp.  587,  588. 

June  23,  1876,  the  steamer  Georgia^  belonging  to  the  Panama 

Transit  Company,  an  American  concern,  while  on  her 
Cafe  of  tiie^  "Oeor-  ^^y  from  New  York  to  Panama,  in  order  to  take  her 

place  on  the  route  between  Panama  and  San  Fran- 
cisco, went  ashore  near  Punta  Arenas,  in  Chile,  on  the  Straits  of 
Magellan.  A  diver  from  Montevideo,  named  Lasky,  who  was  em- 
ployed by  the  master  to  examine  her,  reported  that  she  could  not  be 
floated ;  and  the  master  applied  to  the  governor  of  Punta  Arenas  for 
an  order  for  her  sale.  The  governor  caused  a  three  days'  notice  of 
sale  to  be  given,  and  the  vessel  was  then  sold  to  one  Jones,  who  was 
said  to  be  a  citizen  of  the  Argentine  Republic  and  a  partner  of 
Lasky's,  for  950  .Chilean  dollars. 

Meanwhile  the  company  had  sent  out  from  New  York  the  steamer 
Wilmington^  under  command  of  Captain  Holmes,  with  wrecking  ap- 
paratus, for  the  purpose  of  raising  the  Georgia^  and  with  authority  to 
take  charge  of  both  steamers.  Captain  Holmes,  on  arriving  at  Punta 
Arenas,  found  the  Georgia  in  possession  of  the  wreckers.  He  exam- 
ined her  and  decided  that  she  could  be  saved,  and  in  order  to  obtain 
possession  of  her  decided,  without  authority  from  the  company,  to 
pay  Jones  $14,500,  giving  him  $1,500  in  cash  and  $13,000  in  a  draft 
on  a  firm  in  Valparaiso.  He  then  got  the  steamer  afloat,  but  in  very 
bad  condition.  Before  he  was  ready  to  sail,  however,  the  draft 
reached  Valparaiso  and  was  protested,  the  company  declining  to  pay 
it  on  the  ground  that  the  sale  to  Jones  was  collusive  and  in  other  re- 
spects invalid. 

Jones  then  brought  suit  against  Captain  Holmes,  and  obtained 
from  the  tribunal  of  commerce  at  Valparaiso  an  order  to  embargo  the 
Georgia  until  the  draft  and  damages  should  be  paid.  Under  this 
order  the  governor  of  Punta  Arenas  placed  the  steamer  in  charge  of 
a  lieutenant  in  the  army.  Captain  Holmes,  however,  disregarded  the 
embargo  and  sailed  away  with  the  officer  on  board.  Subsequently  run- 
ning shoit  of  coal  he  put  into  the  Chilean  port  of  Lota,  where  he  found 
that  the  authorities  also  had  orders  to  detain  him,  and  where  an  addi- 
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tional  oflScer  was  put  on  board ;  but  after  getting  a  supply  of  coal  he 
sailed  away,  taking  both  oflScers  with  him.  The  next  port  at  which  he 
called  was  Mejillones,  in  Bolivia.  Here  he  put  the  Chilean  officers  on 
board  a  British  packet,  paying  their  passage  to  Valparaiso,  and  then 
proceeded  to  Callao,  where  he  stopped  for  repairs  to  enable  him  to  con- 
tinue his  voyage  to  Panama.  He  arrived  at  Callao  on  May  11,  1877. 
On  the  15th  Mr.  Kissam,  American  consul  at  Callao,  called  at  the  le- 
gation of  the  United  States  at  Lima,  and  informed  the  minister,  Mr. 
Gibbs,  that  the  Chilean  consul  had  invoked  his  authority  to  prevent 
the  Georgia  from  leaving  port,  as  she  was  demanded  by  the  Chilean 
Government  for  offences  committed  w^ithin  its  jurisdiction.  Mr. 
Gibbs,  after  hearing  the  statement  of  Captain  Holmes,  who  accom- 
panied the  consul,  advised  Mr.  Kissam  to  answer  the  Chilean  consul 
that  he  was  not  authorized  to  detain  the  steamer. 

Next  day  Mr.  Gibbs  learned  that  the  Georgia  had  been  ordered  to 
anchor  near  a  Peruvian  man-of-war.  He  then  called  upon  the  Peru- 
vian minister  of  foreign  affairs,  and,  on  inquiring  the  cause  of  the 
order,  was  informed  that  the  Chilean  Government  had  through  its 
minister,  Mr.  Godoy,  requested  the  detention  of  the  vessel  to  answer 
grave  charges  against  the  captain  of  abducting  or  kidnapping  two 
Chilean  officers,  and  placing  in  contempt  the  authorities  of  Chile  by 
breaking  an  embargo  by  main  force  or  trick.  Mr.  Gibbs  gave  notice 
that  he  should  protest,  throwing  the  responsibilitv  of  the  affair  on 
Peru.  The  minister  of  foreign  affairs  replied  that  his  Government 
had  no  interest  in  the  matter  except  as  an  act  of  comity  to  Chile. 
May  17  Mr.  Godoy  called  on  Mr.  Gibbs  and  stated  that  his  Govern- 
ment had  instructed  him  to  request  the  detention  of  the  Georgia. 
Mr.  Gibbs  acknowledged  the  indiscretion  of  the  captain,  but  denied 
the  right  of  the  Peruvian  Government  to  stop  the  vessel. 

Some  days  elapsed  before  Mr.  Gibbs  was  furnished  with  a  copy  of 
the  note  by  which  Mr.  Godoy  had  requested  of  Peru  the  Georgians 
detention.  This  note  bore  date  May  16.  In  describing  the  charges 
against  the  steamer,  it  referred  to  the  carrying  away  of  the  two 
Chilean  officers,  whose  "  fate  "  was  said  then  to  be  unknown,  as  an 
"act  of  piracy;"  and  it  requested  the  steamer's  detention  by  the 
Peruvian  Government,  as  a  preliminary  measure,  till  a  decision  should 
be  reached  as  to  whether  to  proceed  against  Captain  Holmes  and  the 
steamer,  civilly  and  criminally,  in  the  Peruvian  courts,  or  to  "  solicit 
the  extradition  of  the  criminal  with  the  articles  that  have  served 
him  in  the  perpetration  of  the  crime."  In  this  relation  Mr.  Godoy 
cited,  merely  by  reference  to  title  and  page,  Heffter,  sees.  36  I  and  63 
III ;  Foelix,  sees.  148,  574,  609 ;  Bluntschli,  art.  395 ;  and  he  concluded 
his  note  as  follows :  "  To  carry  into  effect  any  of  the  legal  proceed- 
ings alluded  to,  the  detention  and  embargo  indicated  is  absolutely 
indispensable.    For  that  reason,  according  to  specific  instructions 
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from  my  Government,  I  have  the  honor  to  solicit  it  of  your  excellency, 
and  I  trust  it  will  be  granted.  To  the  motives  and  considerations 
which  I  have  expressed,  it  is  unnecessary  to  add  others,  which  are 
evident  and  irresistible,  inspired  by  moral  sentiment,  social  conven- 
ience, and  the  reciprocal  interest  of  nations,  motives,  and  considera- 
tions which  have  recently  induced  our  Governments  to  form  an 
extradition  treaty,  which  has  been  approved  and  ratified  on  the  part 
of  Peru,  and  in  which  is  expressly  mentioned  the  crime  of  piracy,  of 
which  Captain  Holmes  is  guilty." 

Captain  Holmes  was  not  arrested.  He  sailed  from  CaUao,  May  28, 
in  the  Wilmington^  leaving  the  Georgia  behind,  guarded  by  a  Peru- 
vian gunboat. 

Before  Mr.  Gibbs's  dispatches  reached  Washington  the  fact  and 
circumstances  of  the  governmental  detention  of  the  Georgia  at  Callao 
were  communicated  by  the  Panama  Transit  Company  to  the  Depart- 
ment of  State,  with  a  petition  for  aid.  June  4,  1877,  Mr.  Evarts, 
who  was  then  Secretary  of  State,  telegraphed  Mr.  Gibbs  to  demand 
the  "  inmiediate  release  "  of  the  steamer,  thus  "  forcibly  detained," 
and  stated  that  the  United  States  naval  commanders  had  been  ordered 
to  cooperate  with  him. 

Mr.  Gibbs  communicated  the  demand  for  the  Georgians  release  to 
the  Peruvian  Government  on  the  7th  of  June.  On  the  9th  it  was 
granted;  and  on  the  11th  Mr.  Gibbs  cabled  that  the  steamer  was 
released.  Later  in  the  day,  however,  he  learned  that,  after  the  gov- 
ernmental embargo  was  lifted,  the  steamer  was  detained  on  judicial 
process  issued  by  the  tribunal  of  commerce  of  Callao,  in  an  action  in 
rem  instituted  some  time  previously  by  Jones.  On  the  14th  of  June 
the  U.  S.  S.  Omxiha  arrived,  and  her  commanding  officer,  after  con- 
ferring with  Mr.  Gibbs,  concurred  with  him  in  the  opinion  that,  as 
the  steamer  was  then  detained  on  judicial  process,  nothing  further 
could  be  done. 

June  18,  1877,  Mr.  Evarts,  in  a  telegraphic  instruction  written  with 
reference  to  the  change  in  the  situation,  directed  Mr.  Gibbs  to  "  com- 
plain "  of  the  original  "  unlawful  detention  "  of  the  Georgia  as  the 
"  sole  cause  of  involving  her  in  judicial  coercion,"  and  to  insist  on 
her  being  put  in  the  "  same  position  for  her  voyage  as  if  first  deten- 
tion by  government  had  not  occurred." 

In  a  formal  instruction  to  Mr.  Gibbs,  on  June  21,  Mr.  Evarts,  after 
adverting  to  the  judicial  detention  of  the  Georgia^ "  immediately  upon 
the  release  of  the  vessel  from  under  the  gims  of  a  Peruvian  man-of- 
war,"  said  that  the  steamer  sought  shelter  in  Callao,  a  Peruvian  port, 
in  order  to  make  such  repairs  as  were  necessary  to  her  voyage,  and  was 
entitled  to  hospitality ;  that  the  case  was  covered  by  Arts.  XIII.  and 
XIV.  of  the  treaty  of  1870,  but  that  the  right  to  hospitality  existed 
independently  of  them.    Continuing,  Mr.  Evarts  said : 
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"The  Georgia  is  not  charged  with  any  infraction  of  Peruvian 
laws,  either  general  or  maritime.  As  to  any  liability  she  may  or  may 
not  have  incurred  to  Chile,  arising  from  the  misconduct  of  her  cap- 
tain or  from  any  other  cause,  it  is  a  question  which  (in  the  present 
attitude  of  the  Peruvian  authorities  with  regard  to  the  seizure  and 
detention  of  the  vessel)  this  Government  can  not  recognize  as  a 
proper  or  legitimate  subject  of  discussion  with  that  of  Peru. 

"  I  can  not  permit  myself  to  believe  that  the  first  act  of  the  seizure 
of  the  Georgia  or  the  proceedings  which  have  followed,  and  which 
have  caused  no  little  inconvenience  and  very  considerable  loss  to  the 
owners  of  that  vessel,  have  at  any  time  [been]  made  with  the  deliberate 
approval  of  the  Government  of  Peru,  but  am  rather  disposed  to 
think  that  these  proceedings  have  occurred  by  inadvertence  to  the 
real  nature  of  this  interference  with  our  flag.  The  hope  is  therefore 
indulged  that,  before  this  instruction  shall  reach  you,  this  view  of 
the  transaction  shall  have  been  verified  by  the  complete  liberation  of 
the  ship  from  restraint  of  any  kind  that  would  interfere  with  her 
proceeding  on  her  voyage.  Should  it  prove  to  be  otherwise,  however, 
you  will,  adhering  to  the  instructions  which  have  already  been  for- 
warded by  wire,  and  to  the  views  now  expressed,  press  the  question 
of  the  vessel's  release,  remitting  to  the  appropriate  sphere  of  such 
discussion  all  questions  or  suggestions  as  to  any  infraction  of  the 
laws  of  Chile  by  the  vessel  or  her  officers." 

The  judicial  embargo  of  the  vessel  was  raised  on  the  28th  of  June, 
and  the  captain  of  the  Georgia^  on  receiving  the  news,  immediately 
left  Callao,  as  Mr.  Gibbs  reported,  "  without  going  through  the  form 
of  clearing."  The  raising  of  the  embargo  seems  to  have  been  due,  at 
least  in  part,  to  private  arrangement.  In  a  dispatch  of  the  20th  of 
June,  Mr.  Gibbs  stated  that  the  company's  agent  had  been  trying  to 
effect  a  settlement  with  Jones  and  had  offered,  subject  to  the  company's 
approval,  to  pay  him  16,220  Chilean  dollars  and  to  leave  to  private 
arbitration  in  New  York  the  question  of  damages. 

Mr.  Evarts,  Sec.  of  State,  to  Mr.  Gibbs,  miik  to  Peru,  tel.,  June  4,  1877, 
MS.  Inst.  Peru,  XVT.  330;  same  to  same,  No.  65,  June  5,  1877,  Id. 
330;  same  to  same,  tel.,  June  18,  1877,  id.  334;  same  to  same.  No. 
66,  June  21,  1877,  id.  331 ;  Mr.  F.  W.  Seward,  Act  Sec.  of  State,  to 
Mr.  Gibbs,  No.  68,  June  28,  1877,  id.  335;  same  to  same.  No.  75,  Aug. 
14,  1877,  id.  342. 

See  dispatches  from  Mr.  Gibbs  to  Mr.  Evarts  as  follows:  No.  154, 
May  19,  1877;  No.  157,  May  28,  1877  (enclosing  copy  of  Mr. 
Qodoy's  note  of  May  16  to  the  Peruvian  minister  of  foreign  af- 
fairs);  No.  163,  June  12,  1877;  No.  172,  June  20,  1877;  No.  174, 
June  27,  1877;  No.  175,  June  .SO.  1877;  29  MS.  Desp.  from  Peru. 

Mr.  F.  W.  Seward,  in  his  No.  68,  June  28,  1877,  acknowledsring  the  receipt 
of  Mr.  Gibbs's  No.  157.^May  28,  1877,  said:  "Tliis  Department 
!s  not  aware  that  any  definition  of  piracy  under  the  law  of  any  coun- 
try would  make  Captain  Holmes  chargeable  with  that  crime  for  his 
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acts  in  Chile  in  respect  to  the  steamer  (Georgia,  The  texts  of  public 
law  referred  to  by  Mr.  Godoy  have  been  critically  examined  here 
without  finding  the  least  application  to  the  case  of  the  steamer.  Not 
one  of  them  even  intimates  the  right  forcibly  to  detain  at  the  informal 
request  of  a  friend  the  vessel  of  another  friend  which  may  happen  to 
be  in  or  may  be  compelled  to  seek  refuge  in  the  port  of  the  country 
to  whose  government  the  application  may  be  addressed." 
Mr.  Gibbs,  in  a  note  to  the  Peruvian  Government  of  June  20,  1877,  copy 
of  which  accompanies  his  No.  172,  cites  Wheaton,  Part  II.,  chap,  il., 
sees.  1,  2,  and  13 ;  Woolsey,  Part  IV,  sec.  55 ;  and  states  that  by  the 
Peruvian  Code  of  Commerce,  Book  III,  Tit.  I,  Art.  568,  "foreign  ves- 
sels lying  in  the  ports  of  the  Republic  can  not  be  libelled  for  debts 
not  contracted  in  Peruvian  territory  to  the  advantage  of  the  said 
vessel." 

"  Telegram  June  6  received.  Represent  to  Haytian  Government 
that  seizure  and  surrender  of  steamer  would  be  an  unjustifiable  act. 
No  authority  exists  for  extraditing  ships." 

Mr.  Day,  Sec.  of  State,  to  Mr.  Powell,  min.  to  Hayti,  teL,  June  7,  18d8, 
MS.  Inst  Hayti,  III.  691. 

"  Mr.  Liston  has  lately  presented  a  demand  for  the  restoration  of 
three  American  vessels  captured  by  the  British,  and  recaptured  or 
rescued  by  the  masters  and  parts  of  crews  left  on  board.  It  is  sug- 
gested that  the  law  of  nations  warrants  the  demand,  but  no  law 
is  explicitly  stated.  It  is  conceived  that  it  behooves  captors  to  secure 
their  prizes,  and  at  any  rate,  that  the  executive  cannot  order  a  restora- 
tion; but  that  resort  must  be  had  to  the  judiciary  by  the  captors  for 
remedy  against  the  wrong  doers  if  such  they  are." 

Mr.  Pickering,  Sec.  of  State,  to  Mr.  King,  min.  to  England,  No.  75,  March 
7,  1800,  MS.  Inst.  U.  States  Ministers,  V.  300. 

For  the  correspondence  concerning  these  cases,  see  1  Moore  on  Extradi- 
tion, I  392,  p.  595;  Am.  State  Pap.  For.  Rel.  III.  576. 

July  20,  1838,  the  French  minister  at  Washington  asked  for  the 
restitution  by  the  United  States  of  the  American  schooner  Lone^ 
which,  after  capture  by  a  French  brig  of  war,  then  engaged  in  the 
blockade  of  the  Mexican  coasts,  was  rescued  by  her  master  and  taken 
to  New  Orleans,  where  she  was  duly  admitted  to  entry.  The  blockade 
in  question  was  represented  as  a  pacific  blockade,  but  the  Department 
of  State,  in  its  answer  to  the  French  minister's  demand,  merely 
adverted  to  this  fact  and  treated  the  case  as  if  it  were  one  involving 
a  breach  of  a  regular  hostile  blockade.  Treating  the  case  from  this 
point  of  view,  the  Department  said  it  was  well  settled  that  a  captor 
must  place  an  adequate  force  on  board  the  captured  vessel,  and  that 
if  he  failed  to  do  so  it  was  at  his  own  peril.  The  President,  it  was 
declared,  was  unable  to  intervene  in  the  matter,  and  an  application 
for  redress,  if  any  was  due,  should  be  made  to  the  courts. 


§  022.]  DESERTING   SEAMEN.  417 

Mr.  Vail,  Act  Sec.  of  State,  to  M.  Pontois,  French  min.,  Oct  .19,  1838, 

MS.  Notes  to  French  Leg.  VI.  32. 
See,  also,  same  to  same,  Oct  23,  1838,  id.  38. 
The  position  taken  by  the  Department  of  State  was  In  conformity  with 

the  opinion  of  Gundy,  At  Gen.,  1838,  3  Op.  377. 
See  the  case  of  the  8L  Mary*8,  1  Moore  on  Extradition,  §  300,  p.  592. 

The  Mexican  minister  at  Washington  stated  in  a  note  of  November 

2,  1896,  that  the  Mexican  treasury  department  had 
*    *'  given  instructions  to  the  Mexican  custom-houses  at 

Xogales,  Ciudad  Juarez,  and  Las  Palmas  to  permit  the  cattlemen  of 
the  United  States  to  cross  into  Mexico  to  aid  in  collecting  their  herds 
under  the  same  conditions  that  the  custom-houses  of  the  United  States 
exacted  from  Mexican  cattlemen  under  similar  circumstances,  thus 
establishing  a  reciprocity  of  practice  of  both  governments  in  the 
matter. 

Mr.  Ilay,  Sec.  of  State,  to  Mr.  Clayton,  ambass.  to  Mexico,  No.  144, 
June  10,  1800,  MS.  Inst.  Mexico,  XXV.  30,  enclosing  copies  of  the 
following  documents:  Despatch  from  the  American  consul  at  No- 
gales,  No.  38,  May  12,  1899;  Treasury  Decisions  of  Dec.  1,  189G; 
note  to  Mexican  minister,  No.  151,  Sept.  9,  1896;  notes  from  Mexican 
minister  of  Sept.  11  and  Nov.  2,  189G. 

For  a  case  in  which  the  Mexican  Government  granted  an  extension  of 
time  for  the  removal  of  cattle  from  Mexico,  see  Mr.  Adee,  2nd 
Assist.  Sec.  of  State,  to  Mr.  Carter,  Jan.  3,  1808,  224  MS.  Dom.  Let 
133. 

XVI.  DESERTING  SEAMEN, 
§622. 

"  In  Moore  on  Extradition  (st»c.  408),  it  is  laid  down  as  a  general 
proposition  that,  in  the  absence  of  a  treaty,  the  surrender  of  deserting 
seamen  cannot  be  granted  by  the  authorities  of  the  United  States; 
and  an  opinion  of  Attorney-General  Gushing  (6  Op.  148)  is  cited 
upon  that  point.  There  is  also  another  to  the  same  effect  (6  Op. 
209)." 

Tucker  t\  AlexandroflP  (1902).  ia3  U.  S.  424,  431,  407-4r4). 

See,  to  the  name  effect,  Mr.  Pickering,  Sec.  of  State,  to  Mr.  Liston,  Brit, 
mln..  May  3,  1800,  Dip.  Cor.  1862,  140. 

Oct.  19,  1802,  Mr.  Madison,  as  Secretary  of  State,  sent  a  circular  to  the 
United  States  district  attorneys,  asking  tliem  to  reiwrt  "  whether 
any  or  what  provision  may  exist  in  the  laws  of  the  States,  respec- 
tively," by  which  seamen  deserting  from  foreign  vessels  jnight  be 
restored.     (14  MS.  Dom.  I^et.  82.) 

See,  also,  Mr.  Madison,  Sec.  of  State,  to  Mr.  Thornton,  Brit,  charge, 
Nov.  9,  1802.  14  MS.  Dom.  I^t.  89. 

H,  Doc.  551— vol  4 27 


418  EXTRADITION.  [§  022. 

To  prove  desertion,  the  ship's  roll  must  be  exhibited,  containing  the 
daserter's  name;  a  consul's  certificate  will  not  do  as  a  substitute. 

Black.  At.  Gen.,  1^57,  9  Op.  96. 

See,  also.  United  States  v,  Motherwell,  103  Fed.  Rep.  198;  Tucker  r. 
Alexandroff,  183  U.  S.  424. 

There  is  no  law  or  regulation  of  the  United  States  that  provides 
for  the  recovery  of  deserters  from  foreign  merchant  vessels,  where 
there  is  no  treaty  on  the  subject  with  the  country  to  which  the  vessel 
belongs. 

Congi'ess,  by  an  act  of  Dec.  2, 1898,  repealed  the  law  that  authorized 
the  arrest  of  deserters  from  vessels  of  the  United  States  in  the  ports 
of  the  country. 

Mr.  Adoe,  Acting  Sec.  of  State,  to  the  Duke  of  Arcos,  Span,  min.,  Oct  9, 
1901,  For.  Rel.  1901,  484. 

The  arrest  and  return  of  deserting  seamen,  under  the  treaties  and 
the  act  of  Congress,  is  a  judicial  duty,  in  the  performance  of  which 
the  Department  of  State  can  not  interfere. 

Black,  At.  Gen.,  1857,  9  Op.  96,  referring  to  the  treaty  with  Spain  of  1819. 

See,  to  the  same  effect,  Mr.  Cass,  Sec.  of  State,  to  Chev.  Bertinatti,  Sar- 
dinian min.,  Sept  J«),  18r>8,  MS.  Notes  to  Italjs  VI.  198,  referring  tq 
the  treaty  witli  Sardinia  of  18:i8. 

It  was  adviseil  that  tlie  issuance  of  a  warrant  under  Art.  IX.  of  the  con- 
vention with  France  of  1788,  for  tlie  arrest  of  a  deserter,  was  within 
the  discretion  of  the  district  judge,  and  that  this  discretion  could  not 
be  interfered  with  by  tlie  Supreme  Court.  (Bradford,  At  Gen.,  1795, 
1  Op.  55.) 

The  proct»edhigs  need  not  be  carried  on  or  approved  by  the  local  United 
States  district  attorney.     (Black,  At  Gen.,  1858,  9  Op.  246.) 

"  In  reply  to  your  letter  of  yesterday  enclosing  certain  ques- 
tions propounded  by  the  minister  plenipotentiary  of  the  Republic  of 
France,  I  have  the  honor  to  state  to  you  my  opinion. 

"  That  upon  application  to  the  district  judge  or  other  competent 
officer,  by  any  consul  or  vice-consul  of  France  making  the  requisite 
demand  and  proof,  the  arrestation  of  French  sailors  who  have  deserted 
the  vessels  of  that  nation  may  he  obtained,  notwithstanding  the  vessels 
from  which  they  deserted  hare  jmt  to  sea  and  are  no  longer  in  the 
ports  of  the  United  States,  But  the  proper  officer  for  assisting  in 
such  arrest  is  the  marshal  of  the  district  or  his  deputy,  and  not  a 
eonstahle,  unless  such  constable  Ix^,  also  dei)uted  by  the  marshal  for 
that  service.  Such  deserters  when  arrested  are  to  be  detained  until 
the  consul  or  vice-consul  shall  find  means  of  sending  them  hack^  and 
may  for  that  purpose  be  put  into  the  custody  of  the  French  com- 
mandant, but  such  delivery  of  them  to  the  commandant,  I  appre- 
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hend,  must  be  the  act  of  the  consul  or  vice-consul  and  not  of  the  dis- 
trict judge.'' 

Mr.  Bradford,  Attorney-General,  to  the  Sec.  of  State,  March  15,  1704, 
communicated  to  M.  Fauchet,  French  min.,  March  19,  1794,  6  MS., 
Dom.  Let  127. 

Art.  IX.  of  the  consular  convention  between  the  United  States  and 
France  of  Nov.  14,  1788,  provided  for  the  recovery  of  deserting 
seamen. 

For  corrosi)ondence  leading  up  to  the  insertion  in  tlie  convention  between 
the  Unlte<l  States  and  France  of  1822  of  a  provision  (Art.  VI.)  for 
the  recovery  of  deserting  seamen,  see  Am.  State  Pai)ers,  For.  Rel. 
V.  152. 

As  to  Art.  VI.  of  the  convention  of  1822  and  Art.  IX.  of  the  convention 
of  185:3,  see  Mr.  Bayard,  Sec.  of  State,  to  district  attorney  of  city 
courts  of  New  Orleans,  June  27,  1887,  1(>4  MS.  Dom.  Let.  491. 

"  The  statute  respecting  the  restoration  of  deserters  was  approved 
March  2,  1829,  and  was  entitled  'An  act  to  provide  for  the  apprehen- 
sion and  delivery  of  deserters  from  certain  foreign  vessels  in  the 
ports  of  the  United  States.'  (4  Stat.  L.  359.)  It  provides  '  that  on 
application  of  a  consul  or  vice-consul  of  any  foreign  government, 
having  a  treaty  with  the  United  States  stipulating  for  the  restoration 
of  seamen  deserting,  made  in  writing,  stating  that  the  person  therein 
named  has  deserted  from  a  vessel  of  any  such  government  while  in 
any  port  of  the  United  States ;  and  on  proof,  by  the  exhibition  of  the 
register  of  the  ves.sel,  ship's  roll,  or  other  official  document,  that  the 
pei'son  named  l)elonged  at  the  time  of  desc^rtion  to  the  crew  of  said 
vessel,  it  shall  be  the  duty  of  any  court,  judge,  justice,  or  other  magis- 
trate having  competent  power,  to  issue  warrants  to  cause  the  said 
person  to  l)e  arrested  for  examination;  and  if,  on  examination,  the 
facts  stated  are  found  to  be  true,  the  j^rson  arrested,  not  being  a 
citizen  of  the  United  States,  shall  be  delivered  up  to  the  said  consul  or 
vice-consul  to  l)e  sent  back,'  etc." 

Mr.  J.  C.  B.  Davis,  Notes,  Treaty  Volume  (1770-1887),  1280.  That  the 
act  of  1821)  is  applicahle  only  where  there  is  a  treaty  expressly  pro- 
viding for  the  surrender  of  deserting  seamen,  see  Cushirg,  At  Gen., 
1853,  6  Op.  148. 

"  From  this  letter,  a  copy  of  which  is  herewith  inclosed,  it  appears 
that  there  are  no  United  States  laws  punishing  those  engaged  in  aid- 
ing or  al)etting  desertion  from  foreign  vessels  in  the  ports  of  this 
countrv." 

Mr.  Bayard,  Sec.  oif  State,  to  Mr.  de  Bounder.  Belgian  min.,  June  10,  18S<*, 
For.  Rel.  lKsr»,  41. 

The  enclosed  letter  from  Mr.  James  C.  Reed,  United  States  shipping  com- 
missioner  at   New   York,   to  whom   the  Treasury   Department   had 
referre<l  the  inquiry  of  the  Belgian  minister,  said:  "Sections  4070 
4080,  4081,  and  5280  of  the  Revised  Statutes  prescril)e  the  method 
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of  i)i'oc>eetllug  against  denerters  from  foreign  vessels  in  American 
lK)rts,  but  I  know  of  no  law  of  the  United  States  that  distinctly 
authorizes  the  prosecution  of  the  accomplices  in  such  cases.  Sec- 
tions 4598  and  4399,  as  well  as  4(i()l  and  4G07,  of  the  Revised  Statutes, 
do  not  seem  to  authorize  such  prosecution,  in  view  of  the  limitations 
established  by  section  4<>12." 
See  Mr.  Bayard*  Sec.  of  State,  to  Mr.  Manning,  Sec.  of  Treas.,  April  19, 
188(),  159  MS.  Dom.  Let.  G(>8,  enclosing  copy  of  Mr.  de  Bounder's  note 
of  inquiry  of  April  5,  188G. 

Sec.  5280,  Revised  Statutes,  in  providing  that  a  deserting  seaman 
shall,  on  application  of  a  consul  or  vice-consul  of  any  foreign  govern- 
ment having  an  appropriate  treaty  with  the  United  States  and  on  due 
proof  of  desertion,  be  delivered  up  to  the  consul  or  vice-consul  "  to 
be  sent  back  to  the  dominions  of  any  such  government,"  is  not  to  be 
construed  as  preventing  the  return  of  a  deserter  to  his  ship  unless  it 
is  bound  to  a  port  in  such  dominions.  The  language  of  some  of  the 
treaties  refers  to  the  return  of  deserters  to  their  own  country;  of 
others,  to  the  return  of  the  deserter  to  his  ship,  or,  if  it  has  sailed, 
then  to  his  country ;  and  of  others  still,  to  the  delivery  of  the  deserter 
to  the  consul.  Sec.  6280  contains  the  only  provision  for  the  enforce- 
ment of  these  stipulations,  and,  if  it  were  construed  as  authorizing 
the  return  of  a  deserter  onlv  where  he  was  to  be  taken  back  to  the 
dominions  of  the  demanding  government,  would  prevent  the  execu- 
tion of  manv  of  the  treaties  and  conventions. 

Mr.  Hay,  Sec.  of  State,  to  the  Atty.  Gen.,  March  2«,  1900,  244  MS.  Dodl 
Let.  12,  enclosing  copy  of  a  note  of  the  British  ambassador  of  March 
20,  1900,  by  which  it  apiKjared  that  the  XTnited  States  shipping  com- 
missioner at  Portland,  Me.,  had  refused  to  surrender  deserters  to  a 
British  vessel  then  bound  for  Buenos  Ayres,  except  on  condition  that 
they  Ik?  sent  direct  to  the  United  Kingdom.  Mr.  Hay  stated  that  the 
New  Yorlv  shipping  (X)nnnissioners  api)eared  to  give  the  statute  a 
difiFen»nt  construction,  and  that  the  Department  was  not  aware  that 
any  of  the  treaty  stipulations  of  the  United  States  on  the  subject  of 
desertion  had  been  construed  by  the  foreign  government  so  as  to 
prevent  tlie  return  of  an  American  deserting  seaman  to  his  own  ship, 
no  matter  what  might  be  its  destination. 

In  1883  certain  deserters  from  an  Italian  bark  at  Buenos  Ayres, 
who  were  arrested  at  the  instance  of  the  Italian  consul  at  that  port, 
were  discharged  by  the  Argentine  courts,  on  the  ground  that  there 
existed,  in  the  abst^nce  of  treaty  provisions,  no  right  of  reclaiming 
and  recovering  tlie  members  of  a  foreign  ship's  company  who  had 
deserted  in  Argentine  territory. 

Mr.  Hunter,  Act.  Sec.  of  State,  to  Mr.  Osborn,  min.  to  Argentine  Repub- 
lic, No.  190,  Nov.  r>,  1S83.  MS.  Inst.  Argentine  Repub.  XVI.  292. 

Mr.  Hunter  in  tills  instruction  expres.se<l  approval  of  the  position  taken 
by  the  Argentine  courts  and  instructed  Mr.  Osborn  to  negotiate  an 
additional  article  to  the  treaty  of  1853,  and  suggested  as  a  model  Art 
XII.  of  the  treaty  between  the  United  States  and  Belgium  of  March 
9,  1880. 
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An  additional  article  wag  signed  July  27,  1883.  Mr.  Osbom,  in  his  No. 
423,  announced  that  the  Argentine  Congress  had  ratified  the  article, 
but  in  his  No.  455  he  stated  that  objections  had  been  made  to  the 
ratification,  in  consequence  of  which  he  signed,  on  June  22,  1885,  an 
addendum.  On  the  2nd  of  the  preceding  April  the  additional  article 
had  been  withdrawn  from  the  United  States  Senate,  in  order  that 
certain  changes  might  be  made  in  it;  and  under  the  circumstances 
It  was  deemed  advisable  to  open  new  negotiations.  (Mr.  Bayard, 
Sec.  of  State,  to  Mr.  Hanna,  min.  to  Argentine  Republic,  No.  5, 
Aug.  5,  1885,  MS.  Inst.  Argentine  Repub.  XVI.  307.) 

A  new  article  was  signed,  but  was  amended  by  the  United  States  Senate. 
The  American  legation  at  Buenos  Ayres  was  instructed  to  exchange 
the  ratification  of  the  articles  as  amended.  (Mr.  Bayard,  Sec.  of 
State,  to  Mr.  Hanna,  No.  62,  April  5.  1888,  MS.  Inst.  Argentine  Re- 
pub.  XVI.  432 ;  Mr.  Blaine,  Sec.  of  State,  to  Mr.  Pitkin,  No.  7,  Oct  7, 
1889,  id.  494.) 

October  23,  1875,  the  charge  d'affaires  of  Sweden  and  Norway 
inquired  whether,  under  Article  XIV.  of  the  treaty  of  July  4,  1827, 
an  American  .seaman  deserting  from  a  Swedish  vessel  would  be  deliv- 
ered up  by  the  authorities  of  the  United  States.  On  the  same  day, 
the  Acting  Secretary  of  State  replied  that  the  Department  was  not 
aware  of  any  provision  in  the  treaty  limiting  the  right  to  demand 
the  return  of  deserters  to  those  of  any  particular  nationality.  The 
Government  of  Sweden  accepted  "  with  some  hesitation  "  this  con- 
struction of  the  treaty,  but  on  the  strength  of  it  held  that  the  master 
of  an  American  vessel  was  entitled  to  the  return  of  a  Swede  who  had 
deserted  in  a  Swedish  port. 

Mr.  Fisb,  Sec.  of  State,  to  Mr.  Andrews,  No.  208,  Dec.  2,  187.5,  MS.  Inst. 

Sweden,  XIV.  305,  enclosing  copies  of  Mr.  Grip,  Swedish  charge,  to 

Mr.  Fish,  Sec.  of  State.  Oct.  23,  1875,  and  Mr.  Cndwalader,  Act  Sec. 

of  State,  to  Mr.  Grip,  Oct  23,  1875. 
See,  also,  Mr.  Bayard,  Sec.  of  State,  to  dist  attorney  of  city  courts  of 

New  Orleans,  June  27,  1887,  164  MS.  Dom.  Let.  491. 

In  1899  the  American  consul  at  Newcastle,  New  South  Wales, 
reported  that  the  authorities  there,  acting  under  the  then  recent 
"  alien  act,"  which  prohibited  the  landing  of  any  colored  person  who 
was  unable  to  read  and  write  some  one  of  the  European  languages, 
had  refused  a  clearance  to  the  American  ship  Ccu^ollton  and  fined 
the  master  300  pounds,  because  three  Mauritius  blacks  deserted  from 
her,  but  that  the  ship  was  afterwards  cleared  and  the  fine  remitted. 
As  it  had  not  been  the  practice  of  the  United  States  to  treat  deserters 
from  British  ve^ssels  as  coming  within  the  provisions  of  sec.  10  of  the 
immigration  act  of  March  3,  1891,  and  as  such  a  practice  would  seem 
to  be  contrary  to  the  intent  of  the  treaty  of  June  1,  1892,  providing 
for  the  recoverv  of  deserters,  the  American  ambassador  at  London 
was  instructed  to  lay  the  facts  before  the  British  Government  and 
inquire  whether  it  was  its  purpose  to  regard  deserters  from  American 
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vessels  as  immigrants  and  to  refuse  clearance  to  American  vessels 
from  which  seamen  might  desert  in  New  South  Wales,  and  if  such 
was  not  the  British  Government's  purpose  to  ask  that  the  necessary 
instructions  be  issued  to  the  government  of  New  South  Wales. 

Mr.  Hay,  Sec.  of  State,  to  Mr.  Choate,  ambass.  to  Great  Britain,  No.  159, 
June  19,  1899,  MS.  Inst  Great  Britain,  XXXIII.  196. 

Neither  sec.  5280,  Ilevised  Statutes,  nor  the  British  Merchant  Ship- 
ping Act  of  1894,  nor  the  treaty  stipulations  between  the  United 
States  on  the  one  hand  and  (Jreat  Britain  and  Sweden  and  Norway  on 
the  other,  appear  to  impose  any  obligation  on  the  part  of  the  master 
of  a  foreign  vessel,  or  on  the  consuls  of  the  foreign  governments,  to 
make  arrests  or  reclamations  of  daserters  for  the  protection  of  the 
country  in  which  the  desertions  are  made.  The  provisions  in  ques- 
tion seem  to  be  designed  to  aid  the  shipmaster,  who  may  make  recla- 
mation or  not,  in  his  ow^n  discretion. 

Mr.  Day,  See.  of  State,  to  Sec.  of  Treas.,  June  18,  1898,  229  MS.  Dom. 

Ijet  421. 
See,  to  the  same  effect,  as  to  Art.  XIV.  of  the  convention  with  the  German 

Empire  of  1871,  Mr.  Oiney,  Sec.  of  State,  to  See.  of  Treas.,  April  27, 

189C,  209  MS.  Dom.  Let  581. 

In  1899  the  American  consul  at  Rosario,  in  the  Argentine  Republic, 
caused  one  Keats  to  be  arrested  and  imprisoned  on  the  charge  of  hav- 
ing deserted  from  the  U.  S.  S.  Castine  in  1897.  The  Department  of 
State  was  unable  to  approve  the  consul's  action,  and  cabled  to  the 
American  mini.ster  at  Buenos  Ayres  to  procure  Keats'  discharge  from 
imprisonment.  This  action  was  taken  by  the  Department  on  the 
ground  ''  that,  in  the  absence  of  a  treaty  providing  for  and  authoriz- 
ing it,  this  Government  could  not  arrest  Argentine  seamen  as  de- 
serters from  Argentine  ships,  on  the  request  of  that  (lovernment  to 
do  so;''  and  that  the  United  States  therefore  could  not  give  an  assur- 
ance of  reciprocity. 

Mr.  Hay,  Sec.  of  State,  to  Mr.  Buchanan,  min.  to  Argentine  Republic,  No. 
470,  April  4,  1899,  MS.  Inst.  Argentine  Repub.  XVII.  45;J.  approving 
the  views  which  Mr.  Buchanan  had  expressed  in  his  No.  638,  of  Feb. 
18, 1899,  reporting  the  case. 

Although  it  was  stated  by  Chief  Justice  Marshall,  arguendo^  in 
the  case  of  the  Exchange^  7  Cranch,  IIG,  that  a  grant  of  free  passage 
to  the  military  force  of  a  foreign  state  would  imply  "  a  waiver  of  all 
jurisdiction  over  the  troops  during  their  passage/'  and  permit  "  the 
foreign  general  to  use  that  discipline,  and  to  inflict  those  punish- 
ments wliich  the  government  of  his  army  may  require;  "  and  although 
it  was  held  by  him  in  the  same  case  that  public  armed  vessels  of  a 
foreign  nation  are  exempt  from  the  jurisdiction  of  the  local  courts, 
yet  the  case  "  is  not  authority  for  the  proposition  that,  if  the  crews  of 
such  vessels,  or  the  members  of  such  military  force,  actually  desert 


§  622.]  DESERTING   SEAMEN.  423 

and  scatter  themselves  through  the  country,  their  officers  are,  in  the 
absence  of  treaty  stipulation,  authorized  to  call  upon  the  local  au- 
thorities for  their  reclamation.  While  we  have  no  doubt  that,  under 
the  case  above  cited,  the  foreign  officer  may  exercise  his  accustomed 
authority  for  the  maintenance  of  discipline,  and  perhaps  arrest  a 
deserter  dum  fervet  op^is,  and  to  that  extent  this  country  waives  its 
jurisdiction  over  the  foreign  crew  or  command,  yet  if  a  member  of 
that  crew  actually  escapes  from  the  custody  of  his  officers,  he  commits 
no  crime  against  the  local  government,  and  it  is  a  grave  question 
whether  the  local  courts  can  be  called  upon  to  enforce  what  is  in 
reality  the  law  of  a  foreign  sovereign."' 

Tucker  v.  Alexandroff  (1902),  183  U.  S.  424,  432-434. 

Leo  Alexandroff,  a  conscript  in  the  Russian  naval  service,  was  sent 
in  October,  1899,  as  one  of  a  detail  of  53  men,  under  command  of  an 
officer,  from  Russia  to  Philadelphia,  to  take  possession  of  and  man 
the  Russian  cruiser  Variag^  then  under  construction  by  the  firm  of 
Cramp  &  Sons,  in  that  city.  By  the  contract  between  the  Russian 
Government  and  the  builders,  it  was  agreed  that  the  vessel  to  be 
built,  whether  finished  or  unfinished,  and  all  materials  intended  for 
her  construction  and  brought  upon  the  premises  of  the  contractors, 
should  immediately  become  the  exclusive  property  of  the  Russian 
ministry  of  marine ;  that  the  flag  of  the  Imperial  Russian  Govern- 
ment should  be  hoisted  on  the  ship,  whenever  desired  by  the  board  of 
inspection,  as  evidence  that  it  was  the  Government's  exclusive  prop- 
erty; and  that  the  Russian  ministry  of  marine  might  at  any  time 
appoint  an  officer  to  take  possession  of  the  ship  or  materials,  whether 
finished  or  unfinished,  subject  to  the  lien  of  the  contractors  for  any 
part  of  the  value  remaining  unpaid.  The  constniction  of  the  vessel 
was  to  be  paid  for  in  instalments,  but  a  percentage  of  each  instal- 
ment was  to  be  withheld,  and  the  final  payment  was  not  to  l)e  made, 
till  the  ship  had  had  a  successful  trial  trip  and  had  been  turned  over 
to  the  Imperial  Russian  Government;  and  that  Government  was  at 
liberty,  unless  the  vessel  should  fulfill  certain  requirements  as  to 
draft  and  speed,  to  reject  her.  The  Variag  w^as  still  on  the  stocks 
when  the  detail  of  men  arrived  in  Philadelphia.  She  was  launched 
in  October  or  November,  1899,  and  was  lying  in  the  stream  still  under 
construction,  not  yet  having  been  accepted  by  the  Russian  Govern- 
ment, when  on  April  20,  1900,  Alexandroff  went  to  New  York  and 
declared  his  intention  to  become  a  citizen  of  the  United  States.  He 
was  subsequently  arrested  upon  the  written  request  of  the  Russian 
vice-consul,  and  on  June  1,  1900,  was  committed  on  a  charge  of  desc^r- 
tion.  By  Art.  IX.  of  the  treaty  between  the  United  States  and 
Russia  of  1832,  the  consular  representatives  of  the  contracting  parties 
were  authorized  to  require  the  assistance  of  the  local  authorities  for 
the  recovery  of  "  deserters  from  the  ships  of  war  and  merchant 
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vessels  of  their  country ;  "  and  it  was  stipulated  that  for  this  purpose 
they  should  apply  to  the  competent  tribunals  and  "  in  writing  de- 
mand said  deserters,  proving,  by  the  exhibition  of  the  registers  of  the 
vessels,  the  rolls  of  the  crews,  or  by  other  official  documents,  that 
such  individuals  formed  part  of  the  crews."  Alexandroff  was  com- 
mitted under  section  5280,  Rev.  Stat,  of  the  U.  S.,  which  provides, 
in  language  similar  to  that  just  quoted,  for  the  recovery  of  deserters 
from  vessels  of  governments  having  treaties  with  the  United  States 
on  the  subject.  It  was  contended  that  the  treaty  and  statute  were 
inapplicable  to  Alexandroff  for  the  reasons  (1)  that  the  Variag  was 
not  yet  a  Russian  ship  of  war,  (2)  that  he  was  not  a  deserter  from 
such  ship,  and  (3)  that  his  membership  of  the  crew  was  not  proved 
by  the  exhibition  of  the  register  of  the  vessel,  her  crew  roll,  or  by  any 
official  document.  It  was  held  that  the  Variag^  inasmuch  as  she  had 
been  launched  and  was  lying  in  the  stream  when  Alexandroff  de- 
serted, was  a  ship  within  the  meaning  of  the  treaty ;  that  she  was  also 
a  Russian  ship  of  war  within  the  meaning  of  the  treaty,  notwith- 
standing that  she  had  not  been  finally  accepted  and  taken  possession 
of  by  the  Russian  Government,  and  that  the  Russian  flag  had  never 
been  hoisted  upon  her ;  that  Alexandroff  consequently  was  a  deserter 
from  a  Russian  ship  of  war  within  the  meaning  of  the  treaty;  and 
that,  as  it  was  admitted,  and  appeared  by  the  record  in  the  case,  that 
Alexandroff  came  to  the  United  States  as  a  member  of  the  Russian 
navy  for  the  express  purpose  of  becoming  one  of  the  crew  of  the 
Variag^  it  could  not  properly  be  objected  in  his  behalf  that  no  official 
documents  were  produced,  especially  as  it  appeared  that  on  the  trial 
of  the  case  b^low,  Alexandroff,  through  his  counsel,  waived  the  pro- 
duction of  the  passport  issued  by  the  Russian  Government  to  the  men 
detailed  to  man  the  vessel. 

Tucker  v.  Alexandroff  (1902),  183  U.  S.  424. 

In  1901,  and  again  in  1908,  the  German  Government  complained 
that  the  object  of  Art.  XIV.  of  the  consular  convention  of  Dec.  11, 
1871,  was  defeated  by  shipping  commissioners,  particularly  at  Port- 
land, Oregon,  and  San  Francisco,  by  requiring  it  to  be  shown  not  only 
that  the  person  claimed  as  a  deserter  was  a  member  of  the  crew,  but 
jjdso  that  the  offence  stated  by  the  consul  in  his  application  for  arrest 
had  actually  been  committed,  as  was  done  in  extradition  cases.  The 
complaint  was  referred  to  the  Attorney-General,  who  advised  that 
the  course  complained  of  was  authorized  by  section  5280,  R.  S.,  which 
was  designed  to  carry  into  effect  treaty  stipulations  for  the  return  of 
deserters,  and  that  it  certainly  was  not  clearly  at  variance  with  the 
article  of  the  German  treaty.  He  therefore  advised  that  the  consul 
should  seek  a  decision  of  the  question  by  a  competent  court. 

For.  Rel.  1903,  411-417. 
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I.  AOKJ^TFi  OF  THFj  fiTATE, 
§  623. 

Hall  classifies  the  agents  of  the  state,  in  its  international  relations, 
as  follows: 

1.  The  person  or  persons  to  whom  the  management  of  foreign 
affairs  is  committed. 

II.  Agents  subordinate  to  these,  who  are — 
•    1.  Public  diplomatic  agents; 

2.  Officers  in  command  of  the  armed  forces  of  the  state ; 

3.  Persons  charged  with  diplomatic  functions,  but  without  pub- 
licly acknowledged  character; 

4.  Commissioners  employed  for  special  objects,  such  as  the  settle- 
ment of  frontiers,  supervision  of  the  execution  of  a  treaty,  etc. 

With  international  agents  of  the  state  may  be  classed  consuls,  but 
they  are  only  international  state  agents  in  a  qualified  sense. 

HaU.  Int.  I^w  (4th  ed,  1895).  §  m,  p.  .SIO. 

"A  diplomatic  agent  secretly  accredited  to  a  foreign  government  is 
necessarily  debarred  by  the  mere  fact  of  the  secrecy  with  which  his 
mission  is  onveloi)ed  from  the  full  enjoyment  of  the  privileges  and 
immunities  of  a  i)ublicly  accredited  agent.  He  has  the  advantage  of 
those  only  which  are  consistent  with  the  maintenance  of  secrecy; 
that  is  to  say,  he  enjoys  inviolability  and  the  various  immunities  at- 
tendant on  the  diplomatic  character  in  so  far  as  the  direct  action  of 
the  government  is  concerned.  Thus  his  political  inviolability  is 
complete ;  as  between  him  and  the  government  his  house*  has  the  same 
immunities  as  are  possesstnl  by  the  house  of  a  publicly  accredited 
minister ;  and  it  may  be  presumed  that  no  criminal  process  would  be 
instituted  against  him  where  the  state  charges  itself  with  the  duty 
of  commencing  criminal  proceedings.  On  the  other  hand,  in  all 
civil  and  criminal  cases  in  which  the  initiative  can  be  taken  bj-  a  pri- 
vate person  he  remains  expostnl  to  the  action  of  the  courts;  though  it 
would  no  doubt  be  the  duty  of  the  government  to  prevent  a  criminal 
sentence  from  being  executed  upon  him  by  any  means  which  may  l)e 
at  their  disposal,  consistently  with  the  state  constitution."' 

HaU.  Int,  Law   (4th  e<l.  181)5),  S  la^  p.  .•^20,  cItinK  Ho  Martens,  PriVIs, 
S  249;  Ileffter,  §  222;  and  De  (Jarden,  Traltr*  de  Dip.  II. 
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"  Commissioners  for  special  objects  are  not  considered  so  to  repre- 
sent their  government,  or  to  be  employed  in  such  functions,  as  to 
acquire  diplomatic  immunities.  They  are,  however,  held  to  have  a 
right  to  special  protection,  and  courtesy  may  sometimes  demand 
something  more.  It  would  probably  not  be  incorrect  to  say  that  no 
very  distinct  practice  has  been  formed  as  to  their  treatment,  con- 
tentious cases  not  having  sufficiently  arisen." 

Hall,  Int.  Law  (4th  ed.  1895),  §  104,  p.  a30.  citing  De  Garden,  Tralt6  de 
Dip.  II.  13;  Bluntschli,  §  243. 

The  commissioners  here  referred  to  are  not  to  be  confounded  with  com- 
missioners appointed  to  act  in  a  diplomatic  capacity  and  Invested 
with  diplomatic  rights  and  privileges.     (See  infra,  §  627.) 

Heffter  (§  222)  considers  that  commissioners  have  a  right  to  the  "pre- 
rogatives that  belong  to  public  ministers." 

As  to  the  privileges  of  foreign  military  and  naval  officers,  see  supra, 
§§  213,  251,  250. 

One  of  the  commissioners  under  Article  VI.  of  the  treaty  between 
the  United  States  and  Great  Britain  of  1794,  commonly  called  the 
Jay  treaty,  was  prosecuted  Iwfore  a  court  in  Philadelphia  on  a  crim- 
inal charge,  and  took  his  trial  l)efore  a  jury  thereon.  "  The  Govern- 
ment of  England  did  not  complain  of  the  proceeding," 

Mr.  Monroe,  Sec.  of  State,  to  Mr.  Harris,  charge  d'affaires  at  St  Peters- 
burg, July  31,  181«,  MS.  Inst.  IT.  States  Mins.  VIII.  89. 

In  1796  a  question  arose  as  to  the  immunities  of  Messrs.  Gore  and 
Pinkney,  American  commissioners,  und(»r  Art.  VII.  of  the  Jay  treaty. 
The  commis.sioners  chiimed  "  the  essential  immunities  attached  to 
public  ministers."  The  law  officers  of  the  Crown,  in  an  opinion 
dated  December  22,  ITOC,  held  that  the  act  of  7  Anne,  ch.  12,  applied 
only  to  ambassadors  or  other  public  ministers  of  a  foreign  state 
received  as  such  by  the  King,  and  therefore  did  not  apply  to  Messrs. 
Gore  and  Pinkney;  but  they  expressed  a  desire  to  be  informed  of 
the  grounds  on  which  the  claim  of  privilege  made  by  the  commis- 
sioners was  based.  Messrs.  Gore  and  Pinkney  responded  in  a  letter 
of  February  7,  1797,  elaborately  setting  forth  their  views  on  the 
subject.  They  particularly  claimed  "  an  exemption  from  the  juris- 
diction of  the  country  and  from  the  payment  of  those  taxas  to  which 
public  ministers  are  not  liable."  They  contended  that  if  a  person 
had  a  commission  from  his  sovereign  to  transact  public  business 
between  nation  and  nation,  and  if  he  was  acknowledged  and  allowed 
to  act  by  the  sovereign  of  the  country  to  which  he  was  sent  in  the 
character  communicated  by  his  commission,  he  was  a  public  minister, 
although  he  had  no  letter  of  credence  to  such  sovereign  and  was  not 
received  by  him  with  any  particular  formalities.  It  appears  that 
Messrs.  Gore  and  Pinkney  continued  to  pay  the  taxes  which  were 
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assessed  upon  them;  but  they  suggested  to  their  Government  that, 
in  any  arrangements  of  a  similar'kind,  it  would  be  advisable  expressly 
to  communicate  the  character  and  privileges  of  public  ministers  to 
the  commissioners. 

In  the  United  States  it  has  been  the  practice  to  extend  to  persons 
acting  in  such  a  capacity  as  Messrs.  Gore  and  Pinkney  the  free  entry 
of  articles  belonging  to  them;  but  this  has  been  done  as  a  matter  of 
courtesy  and  not  of  right.  Whether  such  persons  would  be  accorded 
all  the  privileges  and  immunities  of  diplomatic  agents  has  perhaps 
never  been  determined,  and  may  be  doubted.  In  many  cases  the 
foreign  members  of  claims  commissions  in  the  United  States  have 
been  diplomatic  officers;  and  in  at  least  one  case,  that  of  the  conunis- 
sion  under  the  treaty  with  Mexico  of  1839,  the  foreign  government 
has  specially  invested  its  commissioners  with  a  diplomatic  character 
in  order  that  they  might  possess  the  immunities  of  public  ministers. 

Moore,  Int.  Arbitrations,  I.  345-349. 

An  injunction  was  granted  against  two  persons  named  Castaneda 
and  Field,  re-straining  the  former  from  paying  to  the  latter  and  the 
latter  from  receiving  a  certain  sum  of  money.  Castaneda  (the 
injunction  having  been  obtained  ex  jHirte)  moved  that  it  might  be 
dissolved  as  to  him,  alleging  that  he  was  the  agent  of  the  Queen  of 
Spain  for  the  discharge  of  certain  claims  and,  as  such,  was  attached 
to  the  Spanish  embassy  and  under  the  control  and  direction  of  the 
Spanish  ambassador.  Sir  J.  L.  Knight  Bruce,  V.  C,  held  that, 
even  if  Castaneda  did  not  bring  himself  within  sec.  3  of  the  statute 
of  Anne  (a  point  on  which  he  gave  no  opinion),  he  brought  himself 
within  a  class  or  description  to  which  the  law  of  P^ngland  afforded 
protection  from  the  particular  proceeding  by  injunction.  lie  there- 
fore said:  "  I  dissolve  the  injunction  against  this  gentleman  (which 
leaves  him  still  a  party  to  the  suit)  without  giving  any  opinion  on 
the  merits  of  the  case.     As  to  Field,  the  injunction  remains." 

Service  v.  Castaneda  (1845),  2  CoUyer,  50. 

On  August  3,  1904,  diplomatic  and  consular  officers  of  the  United 
States  were  directed,  in  printing  official  stationery  and  in  having 
new  seals  cut  for  the  service,  to  ust»  the  adjective  "American  "  instead 
of  '•  United  States."  On  Nov.  28,  1904,  however,  they  were  instructed, 
when  acting  in  a  notarial  capacity,  to  descril)e  themselves  as  officers 
"  of  the  United  States  of  America,"  as  required  by  the  statutes,  and 
not  as  "American  "  officers. 

Mr.  Adee,  Acting:  Sec.  of  State,  to  Am.  dip.  &  consular  officers,  circular, 
AuR.  3.  1904,  For.  Rel.  19()4,  7;  Mr.  Hay,  Sec.  of  State,  to  Am.  dip. 
ft  consular  officers,  Nov.  28,  1004,  ibid. 
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II.  DIPLOMATIC  MIl^SIONS, 

1.    CLABBiriCATION   OF   MiNISTEBS. 
§624. 

"/<9.  livl^s  of  CongresH  of  Vienna. — For  the  sake  of  convenience 
and  uniformity  in  determining  the  relative  rank  and  precedence  of 
diplomatic  representatives,  the  Department  of  State  has  adopted  and 
prescril)ed  the  seven  rules  of  the  Congress  of  Vienna,  found  in  the 
protocol  of  the  session  of  March  9,  1815,  and  the  supplementary  or 
eighth  rule  of  the  Congress  of  Aix-la-Chapelle  of  November  21,  1818. 
They  are  as  follows: 

" '  In  order  to  prevent  the  inconveniences  which  have  frequently  oc- 
curred, and  which  might  again  arise,  from  claims  of  precedence 
among  different  diplomatic  agents,  the  plenipotentiaries  of  the  powers 
who  signed  the  Treaty  of  Paris  have  agreed  on  the  following  articles, 
and  they  think  it  their  duty  to  invite  the  plenipotentiaries  of  other 
crowned  heads  to  adopt  the  same  regulations : 

"'Artk'le  I.  Diplomatic  agents  are  divided  into  three  classes: 
That  of  ambassadors,  legates,  or  nuncios;  that  of  envoys,  ministers, 
or  other  persons  accredited  to  sovereigns;  that  of  charges  d'affaires 
accredited  to  ministers  for  foreign  affairs. 

"  'Art.  II.  Ambassadors,  legates,  or  nuncios  only  have  the  i^epre- 
sentative  character. 

"'Art.  III.  Diplomatic  agents  on  an  extraordinary  mission  have 
not,  on  that  account,  any  superiority  of  rank. 

"*Art.  IV.  Diplomatic  agents  shall  take  precedence  in  their  re- 
spective classes  according  to  the  date  of  the  official  notification  of 
their  arrival.  The  present  regulation  shall  not  cause  any  innovation 
with  regard  to  the  representative  of  the  Po|)e. 

"'Art.  V.  A  uniform  mode  shall  \ye  determined  in  each  state  for 
the  reception  of  diplomatic  iigents  of  each  class. 

"'Art.  VI.  Relations. of  consanguinity  or  of  family  alliance  be- 
tween courts  confer  no  precedence  on  their  diplomatic  agents.  The 
same  rule  also  applies  to  political  alliances. 

"  'Art.  VII.  In  acts  or  treaties  between  several  powers  which  grant 
alternate  precedence,  the  order  which  is  to  be  observed  in  the  signa- 
tures shall  be  decided  by  lot  between  tlie  ministers. 

"  'Art.  VIII.  It  is  agreed  that  ministers  resident  accredited  to  them 
shall  form,  with  respect  to  their  precedence,  an  intermediate  class  be- 
tween ministers  of  the  second  class  and  charges  d'affaires.' 

"7.9.  Grade  of  diploma  fie  re  pre.se  nfaf  ires. — The  diplomatic  repre- 
sentatives of  the  United  States  are  of  the  first,  the  second,  the  inter- 
mediate, and  the  third  classes,  as  follows: 

"(a)   Ambassadors  extraordinary  and  plenipotentiary. 
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"(6)  Envoys  extraordinary  and  ministers  plenipotentiary,  and 
special  commissioners,  when  styled  as  having  the  rank  of  envoy 
extraordinary  and  minister  plenipotentiary. 

"(c)  Ministers  resident. 

"  These  grades  of  reprcvsentatives  are  accredited  by  the  President. 

"(rf)  Charges  d'affaires,  commissioned  by  the  President  as  such, 
and  accredited  by  the  Secretary  of  State  to  the  minister  for  foreign 
affairs  of  the  government  to  which  they  are  sent. 

"  In  the  absence  of  the  head  of  the  mission  the  secretary  acts  ex 
officio  as  charge  d'affaires  ad  interim,  and  needs  no  special  letter  of 
credence.  In  the  absence,  however,  of  a  secretary  and  second  secre- 
tary, the  Secretary  of  State  may  designate  any  competent  person  to 
act  ad  interim,  in  which  case  he  is  specifically  accredited  by  letter  to 
the  minister  for  foreign  affairs. 

"  20,  Superadded  consular  office. — When  the  office  of  consul- 
general  is  added  to  that  of  envoy  extraordinary  and  minister  pleni- 
potentiary, minister  resident,  charge  d'affaires,  or  secretary  of  lega- 
tion, the  diplomatic  rank  is  regarded  as  superior  to  and  independent 
of  the  consular  rank.  The  officer  will  follow  the  Consular  Regula- 
tions in  regard  to  his  consular  duties  and  official  accounts,  keeping 
correspondence  in  one  capacity  separate  from  correspondence  in  the 
other." 

Instructions  to  Diplomatic  Officers  of  the  United  States  (1897),  §§  18-20. 

"The  inilos  of  the  Congress  of  Vienna  are  understood  to  be  accepted  by 
aU  nations  .  .  .  except  the  Porte,  which  has  a  system  of  its  own, 
only  differing  from  tlie  Vienna  rules  by  classing  ministers  resident 
and  ministers  pleniiwtentiary  together."  (Mr.  John  Davis,  Act  Sec. 
of  State,  to  Mr.  Wallace,  min.  to  Turkey,  No.  83,  May  22,  1883,  MS. 
Inst  Turkey,  IV.  24.) 

As  seen  above,  the  rules  of  the  Congress  of  Vienna,  as  amended  by  the 
Congress  of  Alx-la-Chapelle,  recognize  four  grades  of  diplomatic 
officers:  (1)  Ambassadors,  legates,  and  nuncios;  (2)  ministers  pleni- 
lK>tentlary  and  envoys ;  (3)  ministers  resident;  (4)  charg<*s  d'affaires. 

As  to  the  rules  of  precedence  of  the  Congress  of  Vienna,  see  Blackwood's 
Magazine  (De<-.,  1873),  vol.  114,  p.  <J81. 

As  to  the  offi<"e  of  chargC*  d'affaires,  see  re|)ort  of  Mr.  (May,  Sec.  of  State. 
Jan.  31,  1827,  H.  Doc.  73.  19  Cong.  2  sess. ;  «  Am.  State  rar)ers,  For. 
Rel.  554. 

As  to  the  propose*]  reorganization  of  the  diplomatic  and  consular  service 
of  the  United  States.  S€»e  rerwrt  of  Mr.  Ixxlge,  Com.  on  For.  Rel.,  May 
3,  1900,  S.  Hep.  1202,  5()  (\)ng.  1  sess. 

For  a  report  by  Mr.  Patterson,  of  New  Hampshire,  July  2,  18<tf<,  on  the 
character  of  the  foreign  service,  see  S.  Kep.  154,  40  Cong.  2  sess. 

"  It  is  necessary  for  America  to  have  agents  in  different  parts  of  Fiuroi)e, 
give  some  information  concerning  our  affairs,  and  to  refute  the 
abominable  lies  that  the  hired  emissaries  of  Great  Hritaln  circulate  In 
every  corner  of  EurofK*,  by  which  they  keep  uj)  their  own  credit  and 
ruin  ours.  I  have  been  more  convinced  of  this  since  my  i>eregrina- 
tions  in  this  country  than  ever.    The  universal  and  profound  igno- 


432  INTERCOURSE   OF   STATES.  [§  624. 

ranee  of  America  here  has  astonished  me.  It  will  require  time  and  a 
great  deal  of  prudence  and  delicacy  to  undeceive  them."  (Mr.  J, 
Adams  to  Mr.  Franlciin,  Oct.  14,  1780,  7  John  Adams'  Works,  317.) 
"  In  the  same  manner,  or  at  least  for  similar  reasons,  as  long  as  we  have 
any  one  minister  abroad  at  any  European  court,  I  think  we  ought  to 
have  one  at  every  one  to  which  we  are  most  essentially  related, 
whether  in  connnerce  or  iwlicy;  and,  therefore,  while  we  have  any 
minister  at  Vei*Hailles,  The  Hague,  or  London,  I  think  it  clear  we 
ought  to  have  one  at  each,  though  I  confess  1  have  sometimes  thought 
that  after  a  very  few  years  it  will  be  the  best  thing  we  can  do  to 
recall  every  minister  from  Europe,  and  send  embassies  only  on  special 
occasions.'*  (Mr.  J.  Adams  to  Mr.  Livingston,  Feb.  5,  1783,  8  John 
Adams'  Works,  37.)' 

"  The  undersigned,  Secretary  of  State  of  the  United  States,  has  the 
honor  to  acknowledge  the  receipt  of  the  note  of  the  Chevalier  Aguiar 
d'Andrada,  charge  d'affaires  ad  interim  of  His  Brazilian  Majesty,  of 
the  2(ith  instant,  enclosing  an  autograph  letter  from  His  Majesty  to 
the  President  of  the  United  States. 

"  The  undersigned  entirely  appreciates  the  force  of  the  precedents 
referred  to  by  the  Chevalier  d'Andrada  as  a  warrant  for  requesting  an 
audience  of  the  President.  It  is^  believed,  however,  that  those  prece- 
dents occurred  through  inadvertence  and  without  due  consideration 
of  the  rule  that,  as  a  charge  d'affaires  is  accredited  to  the  minister  for 
foreign  affaii*s,  his  communications  to  the  executive  head  of  the  gov- 
ernment should  be  made  through  that  medium.  The  observance  of 
this  rule  is  required  of  the  charges  d'affaires  of  the  United  States  in 
foreign  countries,  and  Lt  is  deemed  expedient  that  the  requirement 
should  be  reciprocated. 

"  The  Chevalier  d'Andrada  will  therefore  comprehend  that  in  re- 
curring to  the  recognized  practice  in  this  respect  the  undersigned 
could  not  have  intended  any  disrespect  to  the  very  estimable  and 
accomplished  representative  of  Ilis  Brazilian  Majesty." 

Mr.  Marcy,  Sec.  of  State,  to  the  Chev.  d'Andrada,  Nov.  29,   1855,  MS. 
Notes  to  Hraziiian  Leg.  VI.  121. 

"  Your  notes  of  the  12th  and  14th  instant  have  been  received.  In 
the  latter  it  is  stated  that  as  your  abode  here  as  charge  d'affaires  ad 
interim  of  His  Majesty,  the  King  of  the  Netherlands,  will  be  unex- 
pectedly prolonged,  you  deem  it  your  duty  to  solicit  a  preseiltation  to 
the  President  of  the  United  States,  arrangements  for  which  you  re- 
quest may  be  made. 

"  In  reply  I  have  the  honor  to  state  that,  although  there  is  the 
best  disposition  to  grant  any  proper  request  of  a  representative  of  His 
Netherlands  Majesty  as  pi-omptly  and  cheerfully  as  that  of  a  similar 
representative  of  any  other  power,  it  is  conceived  that  there  is  a 
necessity  to  decline  a  compliance  with  yours.  In  the  punctilios  at- 
tending intercourse  with  foreign  states,  this  Government,  which  is 
comparatively  among  the  most  youthful,  has  always  deemed  it  safest 
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to  be  guided  by  the  rules  on  such  subjects  understood  to  be  followed 
by  the  experienced  governments  of  Europe.  Among  these  is  sup- 
posed to  be  the  one  that,  as  a  charge  d'affaires  is  accredited  to  the 
minister  for  foreign  affairs  of  the  country  where  he  is  to  reside,  he 
can  not  regularly  claim  an  official  presentation  to  the  executive  head 
of  the  nation. 

''  If,  however,  it  should  be  my  good  fortune  to  meet  you  at  the 
President's  on  any  social  occasion,  I  will  take  pleasure  in  presenting 
you  to  him,  or  there  would  be  no  objection  to  such  a  presentation  by 
any  friend  of  yours  on  a  similar  occasion." 

Mr.  Fish,  Sec.  of  State,  to  Mr.  de  Stuers.  Nov.  16,  1874,  MS.  Notes  to 
Netherlands  Leg.  VII.  328. 

2.  Secretaries  of  Embassy  or  Legation. 

^625. 

"A  secretary  of  a  mission  is,  according  to  the  admitted  principles 
of  international  law,  a  '  public  minister.'  His  personal  privileges, 
immunities,  domiciliary  privileges,  and  exemptions  are  generally 
those  of  the  diplomatic  representative  of  whose  official  household  he 
forms  a  part." 

Instructions  to  Diplomatic  Officers  of  the  United  States  (1807),  §  52,  p.  20. 
See,  to  the  same  effect,  Uespublica  v.  De  Longchamps,  1  Dallas,  111. 

"As  long  as  the  head  of  the  mission  is  present,  the  secretary  is  not 
recognized  by  any  foreign  government  as  being  authorized  to  per- 
form a  single  official  act  other  than  as  directed  by  the  head  of  the 
mission." 

Instructions  to  Diplomatic  Officers  of  the  United  States  (ia97),  8  31,  p.  13. 
This  passaf^e,  in  substantially  the  same  form,  has  long  stood  In  the 
formal  Instructions  to  secretaries  of  legation. 

"  Whilst  in  the  official  and  private  intercourse  between  a  minister 
and  his  secretaries  it  is  undoubtedly  among  the  first  of  his  duties  to 
observe  a  frank,  courteous,  and  kindly  demeanor  towards  them,  on 
the  other  hand,  it  is  no  less  incumbent  on  the  secretaries  to  fulfil  with 
alacrity  and  dispatch,  in  the  best  manner  they  are  able,  the  general 
and  occasional  instructions  of  the  minister  touching  tlie  affairs  of  the 
legation,  and  to  maintain  in  their  intercourse  with  him  an  unvarying 
due  observance  of  all  that  deference  which  characterizes  the  gentle- 
man, and  which  is  prescribed  by  the  rules  of  good  breeding.  No 
servility,  however,  on  their  part,  or  any  compromise  of  that  self- 
respect  which  they  owe  to  themselves,  is  expected."" 

Mr.  Fish,  Sec.  of  State,  to  Mr.  VIgnaud,  Sec.  of  Legation,  Jan.  18.  \HH\ 
MS.  Inst.  France,  XIX.  3:i5. 

This  passage  formerly  occupied  a  place  In  the  printed  personal  Instruc- 
tions to  the  diplomatic  agents  of  the  United  States. 

H.  Doc.  551— vol  4 28 
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"  I  have  received  your  No.  175  of  the  25th  and  No.  176  of  the 

27th  ultimo,  relating  to  the  designation  in  the  Rus- 

Titleof^eoa-      gj^^j^  official  diplomatic  list  of  the  secretary  of  our 

legation  at  St.  Petersburg  as  conseiller. 

"  The  title  conseiller  is  understood  to  be  a  sj^ecial  designation  ap- 
plied to  the  se<3retary  of  an  embassy  or  legation  by  the  governments 
of  certain  countries  only.  Martens  says:  '  Some  governments  give  to 
the  first  secretaries  of  their  higher  missions  the  title  of  conseiller  of 
embassy  or  of  legation.'  (Guide  Diplomatique,  chap,  v.)  In  the 
last  edition  of  the  Almanach  de  Gotha,  a  semiofficial  publication,  the 
missions  maintained  at  St.  Petersburg  by  Germany,  Austria,  Belguim, 
China,  France,  and  Turkey  are  accredited  with  conseillers,  the  rest 
having  secretaries. 

"  In  the  foreign  list  at  this  capital — a  copy  of  which  I  enclose —  . 
conseillei's  are  found  in  the  diplomatic  representation  of  Austria,  Bel-  • 
gium,  Germany,  and  Japan.  The  corresponding  officer  of  the  Rus- ' 
sian  legation  here  is  styled  '  first  secretary  of  legation.' 

"  The  Department  was  not  aware,  until  your  present  report,  that 
the  United  States  secretary  of  legation  at  St.  Petersburg  had  been 
styled  couHcUler^  and  in  the  Almanach  de  Gotha  he  is  styled  secretaire. 

"  The  functions  of  conseiller  and  secretary  are  understood  to  be  in 
fact  identical,  differing  only  in  name,  and  although  the  French  word 
is  equivalent  to  our  counsel  or  counsellor^  no  legal  office  or  character 
is  supposed  to  be  intended.  The  local  counsel  or  law-adviser  of  a 
mission  is  not  a  recognized  diplomatic  officer. 

'' Although  the  application  of  different  names  to  the  same  office  and 
functions  appears  merely  to  be  involved,  it  is  preferable  that  the 
corresponding  officer  in  the  diplomatic  service  of  (he  United  States 
should  bear  only  the  title  prescribed  by  our  statutes.  Your  inquiry 
and  action  are  therefore  approved." 

Mr.  Olney,  Sec.  of  State,  to  Mr.  Breckinridge,  rain,  to  Russia,  No.  153, 

Dee.  10,  181)5,  MS.  Inst.  Russia,  XVII.  397. 
See,  also,  Mr.  Oluey  to  Mr.  Peirce,  Jan.  8,  181)6,  MS.  Inst  Russia,  XVII. 

401. 

"  I  have  received  vour  Xo.  218  of  the  8th  instant,  in  further  rela- 
tion  to  the  title  to  be  borne  in  the  Russian  foreign  list  by  the  secre- 
tarv  of  vour  lemition. 

"  The  title  of  first  secretary  is  not  presented  by  existing  statute. 
The  current  appropriation  act  provides  for  secretaries  of  embassies: 
at  London,  Paris,  and  Berlin,  and  for  a  secretary  of  legation  at  St. 
Petersburg.  The  junior  officers  at  the  embassies  named  are  styled 
second  secretaries,  which  raises  a  jnvsnmption  that  the  senior  is  in- 
tended to  rank  as  '  first  secretarv.'  At  those*  embassies  there  would 
be  no  ol)jection  to  styling  the  officer  in  question  first  secretary  for 
official  and  ceremonial  intercourse. 
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"  The  question  remains  as  to  the  proper  ceremonial  title  at  the  em- 
bassy or  legation  where  there  is  but  one  secretary.  The  salary  of  the 
secretary  of  legation  at  St.  Petersburg  is  the  same  as  fixed  for  the 
like  offices  at  the  embassies,  and  I  am  inclined  to  think  that,  the  equal- 
ity of  grade  being  thus  established,  there  could  be  no  reasonable  objec- 
tion to  the  local  use  of  the  term  first  secretary  as  the  convenient  desig- 
nation of  a  virtual  fact.  The  usage,  however,  at  St.  Petersburg  would 
appear  to  be  merely  kx^al.  The  British  foreign  office  list  shows  seven 
secretaries  of  embassies  and  sixteen  of  legation  (not  fivHt  secretaries), 
with  thirty-seven  second  secretaries?  and  nineteen  third  secretaries; 
so  that,  as  in  our  own  service,  there  is  no  '  first  '*  secretary  in  the 
British  organization. 

"  You  are  therefore  authorized  to  permit  the  local  designation  of 
the  secretary  of  your  legation  as  first  secretary." 

Mr.  OIney,  Sec.  of  State,  to  Mr.  Breckinridge,  min.  to  Russia,  No.  186, 
Feb.  25.  1896,  MS.  Inst.  Russia.  XVII.  419. 

"  During  the  coming  month  a  new  list  of  the  diplomatic  corps  at 
this  ca))ital  is  to  be  issued  by  the  department  of  ceremonies  of  the 
court  at  this  capital,  and  inquiries  have  been  made  by  the  officials 
whose  duty  it  is  to  prepare  it,  as  to  the  designations  of  the  members 
of  the  embassy.  The  official  who  requested  this  information  con- 
siders that  it  would  l)e  anomalous  should  the  first  secretary  of  an 
embassy  not  be  designated  as  conseiller^  In  view,  however,  of  the 
Department's  No.  153,  of  December  16,  1895,  to  my  predecessor,  T  do 
not  feel  justified  in  sanctioning  this  designation  without  authority 
from  the  Department. 

"  In  referring  to  the  dispatch  above  mentioned,  it  is  but  fair  to  say 
that  the  ruling  of  the  Department  appears  to  have  been  given  upon  a 
somewhat  incomplete  understanding  of  the  premises.  The  diplo- 
matic list  here  does  not  emanate  from  the  ministry  of  foreign  affairs, 
to  which  the  secretary  of  embassy  is  accredited,  but  is  a  list  of  the 
officers  of  the  various  missions  accredited  here,  with  their  families, 
including  ladies,  published  by  a  bureau  of  the  court  as  a  social  con- 
venience, the  names  being  communicated  to  an  officer  of  that  bureau 
informally  and  only  semiofficially. 

"  I  regard  it  as  highly  desirable  that  the  first  secretary  of  our  em- 
bassy here  should  be  designated  as  conseiller,  in  conformity  with  the 
almost  universal  usage  at  this  court  and  in  support  of  the  dignity  of 
the  mission.  The  French  and  British  Governments  have,  with  this 
policy  in  view,  given  their  first  secretaries  here  the  rank  of  '  minister 
plenipotentiary  performing  the  duties  of  conseiller,'  with  advantage 
to  their  missions  both  when  the  ambassador  is  present  and  when 
abroad  on  leave  of  absence.  While  the  rank  of  conseiller  does  not 
exist  in  the  British  service,  the  first  secretary  of  that  embassy  here 
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has  for  many  years  been  so  designated  upon  the  diplomatic  list  until 
the  present  change  was  instituted  last  winter. 

"As,  in  addition  to  all  the  embassies^  four  of  the  legations  at  this 
court  designate  their  secretaries  as  conseillers,  not  to  so  designate  our 
own  would  be  socially  disadvantageous  both  to  the  secretary  and 
mvself. 

"As  pointed  out  in  the  I>epartment's  No.  153,  the  title  of  conseiller 
is  a  sj)ecial  designation  applied  to  a  secretary  of  embassy  or  legation 
by  certain  governments  only.  Martens  says  (Guide  Diplomatique, 
Chapter  V)  :  '  Some  governments  give  to  the  first  secretaries  of  their 
higher  missions  the  title  of  conseiller  of  embassy  or  legation.'  The 
functions  of  conseiller  and  secretary  are  identical,  differing  only  in 
name,  and  no  legal  character  or  office  is  implied  by  the  former  term. 

"  I  trust,  therefore,  that  in  this  first  list  in  which  this  mission  ap- 
pears as  an  embassy  it  may  be  found  permissible  for  the  first  secretary 
to  l)e  termed  conseiller." 

Mr.  Hitchcock,  ambassador  to  Russia,  to  Mr.  Sherman,  Sec.  of  State, 
April  30,  1898,  For.  Uel.  1808.  531. 

"  I  have  to  acknowledge  the  receipt  of  your  No.  54  of  the  30th 
ultimo,  reconmiending  that  the  first  secretary  of  your  embassy  may 
be  staled  conseiller  in  the  list  of  the  diplomatic  corps  issued  by  the 
imperial  department  of  ceremonies. 

"  Calvo,  in  his  Dictionary  of  International  Law,  states  that — 

" '  The  conseiller  of  embassy  or  of  legation  is  an  agent  whom  gov- 
ernments attach  sometimes  to  diplomatic  missions  in  order  to  assist 
with  his  advice  the  public  minister  in  affairs  of  certain  importance, 
or  which  demand  special  knowledge  which  the  minister  is  not  deemed 
to  possess. 

" '  No  di})lomatic  usage  has  fixed  the  attributes  of  the  conseiller  of 
legation.  They  are  ordinarily  determined  by  his  government,  and 
are  merged  into  tliose  of  secretary  of  legation.  It  is  the  rule  to-day, 
in  the  absence  of  formal  instructions  to  the  contrary,  for  the  con- 
seiller to  supply  the  place  of  the  chief  of  the  mission,  disabled  or 
absent ;  and  it  is  only  in  succession  to  the  former,  or  in  his  absence, 
that  this  task  is  devolved  upon  the  first  secretary.  The  conseiller 
shares  the  privileges  and  immunities  recognized  in  secretaries.  Like 
the  latter,  he  is  named  and  appointed  by  the  government  itself,  which 
gives  notice  of  his  nomination  to  the  ministers  of  foreign  affairs  of  the 
country  where  he  is  to  reside.  He  is  presented  to  the  sovereign  of 
this  country  by  the  chief  of  the  post  to  which  he  is  attached.  He  is 
clothed  with  a  certain  representative  character;  enjoys  immunities 
of  his  own,  indej)end(Mitly  of  the  ambassador,  or  of  the  chief  of 
legati(m.  but  has  no  right  to  any  ceremonial.  In  Germany  the  title 
of  conseiller  of  legation  is  conferred  upon  the  conseiller  of  the  depart- 
ment of  foreign  affairs.' 


§  626].  ATTACHES.  437 

"  The  above  definition  shows  that  the  conseiller  is  virtually  a  secre- 
tary of  legation. 

"  Clause  5  of  section  1G74  of  the  Revised  Statutes  enumerates  the 
list  of  diplomatic  officers  of  the  United  States,  and  excludes  all  others. 
In  this  list  the  office  of  conseiller  is  not  mentioned. 

"  Section  37  of  Instructions  to  Diplomatic  Officers,  which  is  based 
upon  the  law  above  referred  to,  prohibits  in  spirit,  if  not  in  letter,  the 
designation  of  the  first  secretary  as  conseiller.  The  Department  is, 
therefore,  of  opinion  that  this  can  not  be  done  except  by  statutory 
authority." 

Mr.  Day,  See.  of  State,  to  Mr.  Hitchcock.  May  23,  1898,  For.  Rel.  1898, 
532 ;   MS.  Inst.  Russia,  XVIII.  47. 

3.  Attaches. 

§626. 

In  the  diplomatic  list  at  Washington,  corrected  to  Feb.  28,  1903, 
there  appear,  besides  the  heads  of  missions,  the  offices  of  *'  secretary  " 
of  embas.sy,  or  of  legation,  as  the  case  may  be;  "first  secretary,'' 
"  second  secretary,"  "  third  secretary,"  and  "  secretary  interpreter  " 
(China);  "counselor  of  legation  and  first  secretary  of  embassy" 
(Germany),  "counselor  of  legation,"  and  "chancellor;"  "attache," 
"  military  attache,"  "  naval  attache,"  "  interpreter  attache,"  "  tech- 
nical attache,"  "  commercial  attache,"  "  honorary  attache,"  "  financial 
attache,"  "  student  attache,"  and  "  expert  for  agriculture  and 
forestry."  In  the  list  dated  April,  1906,  most  of  these  titles  appear, 
and  we  also  find  "  legal  counselor  "  and  "  commercial  delegate." 

In  January,  1894,  the  Department  of  State  dropped  from  the  diplomatic 
list  of  officers  bearing  the  title  of  "chancellor,"  but  stated  that  their 
nnnies  would  be  restored  on  the  announcement  that  they  were  in 
fact  diplomatic  officers,  although  it  was  thought  that  some  other 
designation  than  **  chancellor."  which  was  thought  to  denote  a  purely 
clerical  rehition,  would  be  desirable.  (Memorandum,  Aug.  11,  1804, 
MS.  Notes  to  France,  X.  356.) 

"At  the  instance  of  the  Secretary  of  War,  whose    letter  is  dated 

the  8th  instant,  I  have  to  inform  you  of  the  following 
^^  '  decisfbn  of  his  Dej)artment  in  regard  to  the  official 

status  and  duties  of  military  attacl\es. 

" '  Each  military  attache  is,  in  a  sense,  an  aide-de-camp  to  the  am- 
bassador or  minister  to  whose  embassy  or  legation  he  is  appointed. 
The  orders  of  the  ambassador  or  minister  will  l)e  obeved,  unless  thev 
manifestly  conflict  with  orders  or  instructions  pfiven  by  the  Secre- 
tary of  War.  In  the  latter  case,  the  military  attache  will  respect- 
fully notify  the  ambassador  or  minister  of  the  circumstances  which 
prevent  a  compliance  with  his  orders,  in  which  event  the  full  partic- 


438  INTERCOURSE   OF  STATES.  [§626. 

ulars  of  the  case  must  be  at  once  forwarded  to  the  Adjutant-General. 
It  is  the  earnest  wish  of  the  War  Department  that  the  most  harmo- 
nious relations  should  exist  l)etween  the  military  attaches  and  their 
chiefs  in. the  diplomatic  service.  Any  military  attache  whose  rela- 
tions with  the  chief  of  the  embassy  or  legation  to  which  he  is  assigned 
are  not  most  cordial  will  request  a  recall.  A  dignified  appreciation 
of  his  own  position  and  courteous  respect  for  his  diplomatic  chief  will 
be  expected  of  each  attache.' " 

Mr.  Sherman,  Sec.  of  State,  to  Mr.  1 1  ay.  amb.  to  England,  No.  259, 
October  14,  1897,  MS.  Inst  Great  Britain,  XXXII,  251. 

"  The  United  States  Navy  Department  desiring  to  establish  reci- 
procity in  the  matter  of  visits  by  foreign  naval 
attaches  or  by  other  persons  to  the  Government  navy- 
yards  and  stations,  as  well  as  to  the  yards  of  private  firms  engaged 
in  (Tovernment  work,  the  Secretary  of  the  Navy  requoits  me  to  inform 
you  of  the  adoption  of  the  following  rules  which  correspond  to  the 
facilities  afforded  by  the  Government  of  France  to  United  States 
naval  attaches  and  other  officials  in  the  same  direction. 

'*  For  visits  by  the  naval  attache  a  written  request  is  to  be  made  by 
the  attache  to  the  Secretary  of  the  Navy  and  presented  by  the  attache 
to  the  Office  of  Naval  Intelligence  for  tran.smission  to  the  Bureau  of 
Navigation.  Subsequently,  letters  are  to  be  prepared  by  the  Office 
of  Naval  Intelligence  according  to  departmental  decision,  as  here- 
tofore. 

"  But  commandants  of  yards  and  stations  are  to  be  directed  not 
to  show  any  new  developments  or  special  machinery  until  specifically 
authorized,  and  not  to  show  any  drawings  or  printed  matter.  For 
such  matter  the  attache  is  to  he  referred  to  the  Office  of  Naval  Intelli- 
gence; and  the  attache  is  to  l)e  accompanied  by  an  officer  with  these 
restrictions  in  mind. 

"  For  visits  by  other  persons,  the  request  is  to  Im?  made  through 
the  Department  of  State  by  the  ambassador  or  charge  d'affaires  ad 
interim,  and  the  scope  of  the  visits  to  Iw  restricted  by  direction  to 
commandants,  as  in  the  case  of  the  naval  attache." 

Mr.  Hay,  Sec.  of  State,  to  Mr.  Thiebaut,  charRC',  No.  .m').  Nov.  20,  1900, 
MS.  Notes  to  Frencb  Leg.  XI.  97. 

A  similar  note,  mutatis  mutandis,  was  sent  to  t lie  .Japanese  legation. 
(Mr.  Hay,  Sec.  of  State,  to  Mr.  Takablra,  No.  10,  Nov.  20,  1900,  MS. 
Notes  to  Jap.  Leg,  II.  47.) 

A  note  was  also  addrosscnl,  on  the  same  day,  to  the  German  embassy. 
Tliis  note,  after  stating  that  tlie  rules  adopted  by  the  United  States 
corresponded  to  the  facilities  afforded  l)y  the  German  Government, 
read  as  follows :  "  For  visits  by  naval  attache's,  and  by  all  others  as 
well,  the  requests  are  to  l>e  made  through  the  Department  of  State 
by  the  ambassador  or  charge  d'affaires  ad  interim.  Subsefpiently 
letters  are  to  be  prepared  by  the  office  of  Naval  Intelligence  accord- 
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• 

Ing  to  the  decision  of  the  Navy  Department,  made  known  to  the 
Bureau  of  Navigation.  Commandants  of  stations  are  to  l>e  directed 
to  afford  as  lil)eral  opi)ortunit!es  as  the  interests  of  the  United  States 
will  admit."  (Mr.  IIay»  Se<'.  of  State,  to  Count  Quadt.  charge*,  No. 
498,  Nov.  20,  1900,  MS.  Notes  to  German  Ijeg.  XII.  513.) 
It  is  the  custom  of  the  United  States  to  designate  as  naval  attach(^ 
officers  whose  services  may  be  styled  strictly  naval  rather  than  med- 
ical or  otherwise.  (Mr.  Frelinghuysen,  Sec.  of  State,  to  Mr.  Chandler, 
Sec.  of  Navy,  Dec.  27.  1884,  153  MS.  Dom.  Let.  51(J. ) 

"  Replying  to  your  oral  inquiry  of  the  29th  ultimo,  as  to  whether 

Mr.  Stiles,  the  agricultural  and  scientific  expert 
attached  to  the  United  States  embassy  in  Berlin,  has 
diplomatic  rank,  I  beg  to  say  that  it  is  understood  that  the  relation  of 
Mr.  Stilas  to  the  embassy  is  similar  to  that  of  a  military  or  naval 
attache,  who,  while  he  does  not  hold  diplomatic  rank  in  the  sense  of 
being  in  the  line  of  representative  succession,  so  as  to  act  as  charge  de 
affaires  ad  interim,  is  regarded  as  being  attached  to  the  mission.  As 
an  illustration  of  my  meaning,  I  may  refer  to  the  case,  as  understood 
by  the  Department,  of  Baron  von  Herman,  the  agricultural  and  for- 
estal  expert  of  the  imperial  German  embassy.  WTiile  Baron  von 
Herman  doc>s  not,  as  the  Department  is  advised,  stand  in  the  line  of 
representative  succession,  his  name  api)ears  in  the  diplomatic  list,  and 
is  certified  to  the  authorities  of  this  city  as  that  of  a  member  of  the 
embassy. 

Mr.  Moore,  Act.  Se<*.  of  State,  to  Freiherr  Speck  von  Sternl)urg,  June  2, 
1808,  MS.  Notes  to  (iemian  I^egation,  XII.  1^0. 

The  Department  of  State  sees  no  objection  to  a  person  who  acts  as 

counsel  to  an  embassy  or  legation  so  designating  him- 
self in  his  general  practice,  provided  that  it  be  dis- 
tinctly understood  that  his  acts  are  not  officially  ri'spresentative  or  in 
any  way  eonchtsive  upon  the  embassy  or  legation  or  upon  the  United 
States  (jovernment. 

Mr.  Roi'ltliill,  Assist.  Sec.  of  State,  to  Mr.  (\)udert,  June  17,  1800,  210 
MS.  Doni.  \A*t.  iiiiCt,  Inclosing  copy  of  instruction  to  Mr.  Eustis,  anib. 
to  France.  No.  (510.  April  30,  18(XJ. 

See  Mr.  Olney,  Sec.  of  State,  to  the  Messrs.  Coudert  Brothers,  June  2(5, 
181M5,  211  MS.  Dom  r^»t.  103. 

The  person  thus  rcferre<l  to  as  acting;  as  counsel  to  the  embassy  was  not 
an  attach^'  of  the  emlwissy  and  neither  claimed  nor  iwssossed  diplo- 
matic privileges. 

4.  Commissioners  and  Special  Envoys. 

The  expression  "  ambassadors  and  other  public  ministers,"  in  the 
Constitution,  must  l)e  underst(MKl  as  comprehending  all  officers  hav- 
ing diplomatic  functions,  whatever  their  title  or  designation. 
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The  commissioner  of  the  United  States  in  China  is  a  diplomatic 

officer  by  the  law  of  nations,  and  a  judicial  officer  by  treaty  and  stat- 
ute. 

Gushing,  At.  Gen.,  1855.  7  Op.  186. 

Spanish  viceroys,  governors,  and  captains-general  have  generally 
been  invested  with  the  jiis  legationh, 

Cushlng,  At.  Gen.,  18515,  7  Op.  551. 

"The  rank  of  '  commissaire '  (commissioner)  is  not  mentioned  in 
the  Rules  of  Vienna  and  Aix  la  Chapelle  (see  printed  Personal  In- 
htructions,  sect.  83).  In  the  practice  of  this  Government  commis- 
sioners have  often,  from  the  foundation  of  the  Government,  borne 
commissions  signed  by  the  head  of  the  Government,  and  have  been 
accredited  and  received  as  full  envoys.  Other  commissioners,  how- 
ever, have  been  at  times  appointed  on  the  certification  of  the  Secre-  \ 
tary  of  State  and  without  diplomatic  capacity.  The  title  is  vague, 
and  only  the  language  and  purport  of  the  incumbent's  commission 
and  credential  letters  can  determine  whether  it  possesses  a  diplomatic 
character;  and  the  government  to  which  he  is  accredited  usually 
assigns  his  rank  by  the  formality  of  acceptance." 

Mr.  Foster,  Sec.  of  State,  to  Mr.  Heard,  No.  151,  Dip.  Series,  Oct  31,  1892, 
MS.  Inst.  Corea,  I.  414. 

In  1900  the  President  appointed  Mr.  William  Woodville  Rockhill 
as  "  commissioner  of  the  United  States  to  China,  wnth  diplomatic 
privileges  and  immunities."  The  Secretary  of  the  Navy  was  re- 
quested to  instruct  the  naval  authorities  in  Chinese  waters,  by  tele- 
graph if  necessary,  of  this  fact,  so  that  the  usual  courtesies  might  be 
accorded  to  Mr.  Rockhill. 

Mr.  Hay,  Sec.  of  State,  to  Sec.  of  Navy,  July  20,  1900,  24()  MS.  Doni.  Let 

485. 

A  delegate  to  the  International  Conference  of  American  States  at 
the  City  of  Mexico  is  not  an  "  officer  "  of  the  United  States,  but  he 
comes  within  the  description  of  a  "  person  holding  any  place  of  trust 
or  profit,  or  discharging  any  official  function  under,  or  in  connection 
with,  any  Executive  Department  of  the  Government  of  the  United 
States,"  under  sec.  5498,  Rev.  Stat.,  which  forbids  such  a  person 
to  prosecute  or  aid  or  assist  in  prosecuting  claims  against  the  United 
States. 

Knox,  At.  Oen.,  Oct.  1,  1901,  2.3  Op.  5.33. 

Section  5498,  Rev,  Stat.,  which  forbids  any  "  person  holding  any 
place  of  trust  or  profit,  or  discharging  any  official  function  under,  or 
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in  connection  with,  any  Executive  Department  of  the  Government  of 
the  United  States  "  to  prosecute  or  aid  or  assist  in  prosecuting  claims 
against  the  United  States,  would  not  subject  to  the  penalties  therein 
prescribed  a  person  who  accepted  an  office  or  place  while  engaged  in 
the  prosecution  of  claims  against  the  United  States,  but  would  sub- 
ject him  to  such  penalties  if,  while  holding  such  office  or  place,  he 
should  engage  in  the  prosecution  of  claims  against  the  United  States 
before  the  Spanish  Treaty  Claims  Commission  or  other  tribunal. 

Knox,  At  Gen.,  Oct  1,  1901,  23  Op.  533. 

"  Under  the  provisions  of  the  act  of  Congress  approved  March  3, 
1897,  for  the  promotion  of  an  international  agreement  respecting 
bimetallism,  I  appointed  on  the  14th  day  of  April,  1897,  Hon.  Ed- 
ward O.  Wolcott,  of  Colorado;  Hon.  Adlai  E.  Stevenson,  of  Illinois, 
and  Hon.  Charles  J.  Paine,  of  Massachusetts,  as  special  envoys  to 
represent  the  United  States.  They  have  been  diligent  in  their  efforts 
to  secure  the  concurrence  and  cooperation  of  European  countries  in 
the  international  settlement  of  the  question,  but  up  to  this  time 
have  not  been  able  to  secure  an  agreement  contemplated  by  their 
mission.  .  .  .  The  British  Government  has  published  a  resume 
of  the  steps  taken  jointly  by  the  French  ambassador  in  London  and 
the  special  envoys  of  the  United  States,  with  whom  our  ambassador 
at  Ijondon  actively  cooperated  in  the  presentation  of  this  subject  to 
Her  Majesty's  Government.     This  will  be  laid  before  Congress.'' 

Pres^ldent  McKlnley,  annual  nieasago.  Doc.  (>,  1897,  For.  Rel.  1897,  xxlii, 

5.  "Agents." 

§  G28. 

"  No  person  has  ever  presented  himself  from  your  Government 
[Buenos  Ayres]  with  the  credentials  or  commission  of  a  public  min- 
ister. Those  which  you  have  exhibited  give  you  the  express  char- 
acter of  agent  only,  which  neither  by  tlic  laws  of  nations  nor  by 
those  of  the  United  States  confers  the  privilege  of  exemption  from 
personal  arrest." 

Mr.  Adams,  Sec.  of  State,  to  Mr.  Ap^ulrre,  Aup.  27.  1818.  MS.  Noten  to 
For.  Less.  II.  Xil. 

It  may  be  observed  that  at  thi9  time  the  Independence  of  Buenos  Ayres 
had  not  l)een  recognized  by  the  T'liited  States.  Mr.  Adams  particu- 
larly adverted  to  this  fact  in  other  parts  of  his  communicatUm. 

See,  also,  Mr.  Adams,  Sec.  of  State,  to  Mr.  Rush,  No.  15,  Jan.  1,  1819, 
MS.  Inst.  r.  Statw  Mins.  VIII.  20(;. 

As  has  been  seen,  the  title  of  "  agent  "  is  us«h1  in  tlie  case  of  tlie  represent- 
ative to  a  semisovereign  state.     (Supra.  §  14.) 

In  18G8  Mr.  John  Ilitz,  then  Swiss  consul-general  at  Washington, 
was  appointed  "  political  agent  "  of  the  Swiss  Confederation  at  that 
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capital.  In  his  letter  of  credence  of  February  28,  1868,  which  was 
addressed  to  Mr.  Seward,  as  Secretary  of  State,  he  was  described  as 
"  political  agent  of  the  Swiss  Confederation  near  the  Government  of 
the  United  States  of  America  "  (agent  politique  de  la  Confederation 
Suisse  pres  le  Gouvemement  des  Etats-Unis  d^Amerique),  On  the 
30th  of  March  Mr.  Hitz  communicated  a  copy  of  this  letter  to  Mr. 
Seward,  and  requested  the  appointment  of  a  time  to  present  the  orig- 
inal. Mr.  Seward  replied,  on  March  31,  appointing  Thursday,  the 
2nd  of  April,  on  which  day  he  received  Mr.  Hitz  with  an  exchange 
of  brief  formal  addresses.  In  the  register  of  the  Department  of 
State  for  1869  Mr.  Hitz's  name  appeared  in  the  diplomatic  list  as 
"  political  agent  and  consul-general."  In  1870,  however,  his  name 
was  stricken  from  the  diplomatic  list  and  did  not  afterwards  appear 
in  it,  though  he  retained  his  office  of  consul-general.  In  1873,  when 
the  President  of  Switzerland  intimated  that  the  Federal  Council  had 
under  consideration  the  subject  of  appointing  a  diplomatic  represent- 
ative to  reside  at  Washington,  and  that  there  was  a  disposition  to 
appoint  Mr.  Hitz  as  such  representative,  the  Department  of  State 
caused  the  Swiss  Grovernment  to  be  informed  that,  while  Mr.  Hitz, 
if  appointed,  would  be  received,  yet  his  appointment  would  not  be 
agreeable.  About  1879  Mr.  Hitz  became  involved  in  certain  civil, 
and  afterwards  became  defendant  in  certain  criminal,  proceedings. 
It  appeared  that  his  name  had  been  printed  in  the  Swiss  Staats- 
Kalender^  with  those  of  the  envoys  extraordinary  and  ministers  pleni- 
potentiary of  Switzerland,  as  ^'General  Consul  und  politischer 
Agent;  "  but  the  Department  of  State  did  not  consider  that  this 
"  isolated  "  circumstance  could  outweigh  the  fact  that  for  years  it 
had  not  recognized  Mr.  Hitz  as  possessing  any  diplomatic  character, 
or  the  declarations  made  by  the  Federal  Council,  and  accepted  by  the 
United  States,  that  a  diplomatic  representation  at  Washington,  if 
decided  upon,  would  be  specifically  created.  The  Department  of 
State  therefore  declined  to  give  a  certificate  showing  that  Mr.  Hitz 
had  been  and  still  was  recognized  as  "  political  agent."  The  Depart- 
ment pronounced  this  title  to  be  "  one  of  a  class  unusual  in  public 
intercourse  between  independent  states,"  and  "  not  referable  to  any 
of  the  recognized  grades  of  diplomatic  intercourse,"  and  stated  that, 
if  Mr.  Ilitz  had  performed  any  functions  as  political  agent,  the 
Dejjartment  was  unable  to  distinguish  them  from  his  functions  as 
consul-general,  in  which  capacity  he  was  recognized  in  18G4  and  was 
still  recognized.  "  Under  these  circumstances,"  said  Mr.  Blaine,  in  a 
letter  of  April  12,  1881,  "  and  especially  in  view  of  the  unusual  and 
undefined  title  of  '  political  agent,'  being  strange  to  international 
law  and  unknown  to  our  domestic  usage,  I  can  not  admit  that  the 
right  is  conceded  to  Mr.  Hitz  to  perform  any  international  act  toward 
this  Government  which  he  is  not  equally  competent  to  perform  as 
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a  consul-general  in  a  country  where  there  is  no  diplomatic  represent- 
ative of  his  Government;  and  therefore  I  do  not  feel  justified  in 
giving  a  certificate  that  he  still  is  recognized  by  this  Government  as 
a  political  agent." 

The  consideration  of  the  matter  was  terminated  by  Mr.  Hitz's 
resigning  and  vacating  his  office.  The  Swiss  Government  then  ap- 
pointed an  envoy  extraordinary  and  minister  plenipotentiary  to  the 
United  States. 

Mr.  Blaine,  Sec.  of  State,  to  Mr.  Totten,  April  12,  1881,  137  MS.  Dom. 
Let  114;  Mr.  Blaine,  Sec.  of  State,  to  Mr.  Fish,  char^^  d'affaires. 
No.  200,  April  15,  1881,  MS.  Inst  Switzerland,  II.  87. 

In  the  instruction  to  Mr.  Nicholas  Fish  of  April  15,  1881,  here  cited,  Mr. 
Blaine  remarks  that,  notwithstanding  the  anomalous  nature  of  Mr. 
HItz*s  appointment  as  "political  agent,"  a  representative  function 
seemed  at  first  to  have  b^n  "  mistakenly  "  conceded  to  him,  and  then 
refers  to  the  entry  in  the  register  of  the  Department  of  State  for 
1809  and  its  omission  from  the  diplomatic  list  of  J870.  It  appears 
that  Mr.  Fish,  for  a  cert'iln  time  after  he  succeede<l  Mr.  Seward  as 
Secretary  of  State,  continued  the  recognition  in  Mr.  Ilitz  of  a  certain 
representative  character.  Thus,  in  a  letter  to  Mr.  Boutwell.  Secre- 
tary of  the  Treasury,  December  2,  1800,  Mr.  Fish  asked  for  the  free 
entry  of  a  case  of  wine  for  "  Mr.  HItz,  political  agent  and  consul- 
general  of  Switzerland."  (82  MS.  Dom.  I^et  427.)  A  similar  rcHjuest 
was  made  June  25,  1870.  (85  MS.  Dom.  Let  171.)  In  a  letter  to 
Mr.  Early,  June  10,  1871.  Mr.  J.  C.  B.  Davis,  Acting  Secretary  of 
State,  conveyed  the  information  "  that  Mr.  Hitz  is  the  political  agent 
and  consul-general  of  Switzerland  at  Washington,  and  that  Horace 
Rublee,  Esq.,  Is  the  minister  of  the  United  States  at  Berne,  Switzer- 
land." (80  MS.  Dom.  I^t.  5r»l.)  Such  references,  however,  after- 
wards ceased  to  api>ear.  In  a  letter  to  Mr.  Belknap,  Secretary  of 
War,  April  2.*?,  1875,  Mr.  Fish  requested  some  information  for  "the 
consul-general  of  Switzerland,"  the  consul-general  being  Mr.  Illtz. 
(107  MS.  Dom.  Jjot  544.) 

That  Mr.  Illtz,  prior  to  his  resignation,  was  entitled  to  Immunities  from 
criminal  proceedings,  was  malntilned  In  a  pamphlet  published  in 
Wa.shington  in  1882,  under  the  title:  "Was  the  Political  Agent  of 
Switzerland  a  Diplomatic  Officer?  A  Study  in  International  Law. 
By  a  Member  of  the  Bar."  The  author  of  the  pamphlet  was  the  late 
General  R.  D.  Mussey.  In  the  course  of  his  argument  he  cited  Wis- 
consin r.  Duluth,  2  Dillon,  400;  Moreull,  Manuel  des  Agents  Con- 
sulalres  (Paris,  1853),  Introduction,  and  Part  3,  title  1;  De  dercni 
and  De  Vallet  Guide  PratUiue  des  Tonsulats  (Paris,  1858),- 1.  4,  41, 
170;  Garden.  TraltO  Complet  de  Diplomatle  (Paris.  1833),  I.  3; 
Bescherelle's  Dictionary,  art  Agent  Diplomatique:  De  Cussy,  Dic- 
tlonnalre,  etc.,  art.  Agents  Polltlqu(*s;  Oushlng,  At  Gen.,  7  Op.  100- 
191 ;  Wlcquefort,  The  Ambassador  and  His  Functions  (London,  1710), 
3,  38,  39;  Vattel,  Book  IV.  chap.  vi.  sec.  75. 

Congress,  in  providing  for  the  diplomatic  representation  of  the 
United  States  in  Roumania,  made  an  appropriation  for  "  a  diplo- 
matic agent  and  consul-general." «     Had  Roumania  remained  under 

0  21  Stat  134. 
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its  ancient  suzerainty,  this  title  might  have  been  "  held  to  conform 
to  the  anomalous  designation  observed  in  Egypt."  But,  as  the  prin- 
cipality had  become  an  independent  power,  the  Department  of  State, 
perceiving  that  the  designation  might  raise  delicate  questions,  sug- 
gested that  as  Mr.  Schuyler,  who  had  been  appointed  to  the  new  post, 
was  accredited  directly  to  the  sovereign  of  Roumania,  his  mission 
would  be  deemed  a  legation,  and  that  he  would  l)e  considered  by  the 
United  States,  according  to  Art.  I.,  act  17,  of  the  Congress  of  Vienna, 
as  coming  within  the  second  class  of  public  ministers,  defined  therein 
as  "  envoys,  ministers,  or  other  pernons  aecr edited  to  sovereigns?'* 
Should  this  rank  be  questioned  by  the  Roumanian  Government,  he 
was  to  leave  with  the  minister  of  foreign  affairs  a  copy  of  his  instruc- 
tions, and  say  that  the  United  States  "  would  accord  like  rank  to  any 
diplomatic  agent  accredited  to  the  President  by  the  head  of  the 
Roumanian  State."  <»  Wlien  Mr.  Schuyler  arrived  at  Bucharest,  though 
he  was  provisionally  recognized  as  a  diplomatic  officer,  objection  was 
made  to  his  title;  but  he  expressed  to  his  government  the  opinion 
that,  if  the  word  "  legation  "  should  be  mentioned  in  his  letters  of 
credence  and  he  should  be  entrusted  in  them  with  a  special  mission, 
to  present  a  letter  from  the  President  in  reply  to  the  letter  of  the 
Prince  announcing  the  independence  of  the  country,  and  perhaps  also 
to  negotiate  a  treaty,  the  Roumanian  minister  of  foreign  affairs  would 
for  the  moment  be  satisfied,  it  being  understood  that  an  application 
would  be  made  to  Congress  for  a  more  regular  title,  in  case  the  Presi- 
dent should  deem  it  inexpedient  to  confer  it  at  once.  No  action  was 
taken  on  this  suggestion  pending  the  arrival  of  Colonel  Voinesco,  the 
Roumanian  special  envoy,  sent  abroad  to  announce  officially  the  in- 
dependence of  the  country  and  the  assumption  by  the  Prince  of 
the  title  of  *'  Royal  Highness."  ^  After  the  reception  of  Colonel 
Voinesco  by  the  President,  and  the  consideration  of  the  representa- 
tions which  he  made,  it  was  decided,  as  the  Department  of  State 
advised  Mr.  Schuyler,  that  it  comported  "  alike  with  the  counsels  of 
national  dignity  and  international  good  will  to  waive  insistence  upon 
a  point  which  is  after  all  merely  one  of  technical  form,  and  to  defer 
courteouslv  to  the  wish  of  the  Roumanian  Government,  as  a  further 
token  of  the  good  will  we  l)ear  it.  To  this  end,"  continued  the  De- 
partment, "  the  subject  will  be  brought  to  the  attention  of  Congress. 
.  .  .  The  precise  grade  of  your  mission  is  necessarily  one  for  the 
determination  of  Congress.  Inasmuch,  however,  as  the  representa- 
tion of  the  United  States  at  several  of  the  older  courts  which  have 


"  Mr.  Evarts.  Sec.  of  8tato,  to  Mr.  Schuyler,  June  28,  1880,  MS.  Inst.  Rou- 
mania, I.  1,  5-4U  also,  Mr.  Ilay,  Act.  See.  of  State,  to  Mr.  Schuyler,  July  7, 
1880.  id.  9. 

6  Mr.  Evarts,  Sec.  of  State,  to  Mr.  Schuyler,  Sept.  11,  1880,  MS.  Inst  Rou- 
mania, I.  12. 
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long  maintained  full  missions  in  this  country  is  conducted  through 
the  medium  of  charges  d'affaires,  it  is  hardly  likely  that  Congress 
will  find  it  needful  to  give  to  the  legation  at  Bucharest  a  higher  grade 
than  this;  especially  as  it  does  not  appear  that  the  Government  of 
His  R.  H.  proposes  to  maintain  any  resident  diplomatic  agent,  of 
whatever  grade,  in  Washington."  «  Congress,  by  the  act  of  February 
24,  1881,  appropriated  for  a  "  charge  d'affaires  and  consul-general  of 
the  United  States  in  Roumania.* 

6.  Union  of  Diplomatic  and  Consular  Functions. 

§629. 

"  Some  foreign  governments  do  not  recognize  the  union  of  consular 
with  diplomatic  functions.  Italy  and  Venezuela  will  only  receive  the 
appointee  in  one  of  his  two  capacities,  but  this  does  not  prevent  the 
requirement  of  a  bond  and  submission  to  the  responsibilities  of  an 
office  whose  duties  he  cannot  discharge.  The  superadded  title  of  con- 
sul-general should  be  abandoned  at  all  missions." 

President  Cleveland,  nnnun]  message,  Dec  8,  1885,  For.  Rel.  1885,  xvil. 
As  to  the  refusal  of  Italy  to  reix)gnize  an  officer  In  the  dual  capacity  of 

secretary  of  legation  and  consul-general,  see  Mr.  Frelinghuysen,  Sec. 

of  State,  to  Mr.  Astor,  niin.  to  Italy,  No.  8,  Dec.  18,  1882,  MS.  Inst. 

Italy,  II.  282. 
As  to  the  refusal  of  the  Venezuelan  Government  to  receive  a  person  In 

the  dual  capacity  of  minister  resident  and  consul-general,  see  Mr. 

Frelinghuysen,  Sec\  of  State,  to  Mr.  lialcer.  No.  12.  Sept.  30,  1884, 

MS.  Inst.  Venezuela,  III.  410;  Mr.  Hunter,  Act.  Sec.  of  State,  to  Mr. 

Baker.  No.  13,  Oct.  10,  1884,  Id.  412 ;  Mr.  Bayard,  Sec.  of  State,  to  Mr. 

Scott,  No.  11,  July  16,  18S.^>,  id.  484. 
To  attach  the  consular  function  to  the  "  plenipotentiary  office  "  would  be 

**  anomalous  in  International  Intercourse."     (Mr.   Uhl,   Act.   Sec.  of 

State,  to  Mr.  Smythe,  No.  13.  dip.  series,  Dec.  28,  1893,  MS.  Inst. 

Haytl,  III.  307.) 
See  Instructions  to  the  Dip.  Officers  of  the  United  States  (1807),  S  20. 

"  So  far  as  the  rule  of  this  government  is  concerned,  the  diplo- 
matic function  of  a  consular  officer  is  only  recognized  when  he  bears 
a  special  letter  of  credence  addressed  to  the  Secretary  of  State;  and 
conversely  a  consular  officer  of  the  Ignited  States,  even  when  left  in 
custody  of  a  legation,  has  no  diplomatic  rank,  functions  or  immu- 
nities, unless  he  be  expressly  accredited  to  the  minister  for  foreign 
affairs." 


a  Mr.  Evarts,  Sec.  of  State,  to  Mr.  Schuyler,  Dec.  3,  1880,  MS.  Inst.  Roumania, 

I.  23-^25. 

6  21  Stat.  340.  For  instructions  as  to  the  negotiation  of  a  consular  conven- 
tion, see  Mr.  Blaine,  Sec.  of  State,  to  Mr.  Schuyler,  March  23,  1881,  MS.  Inst. 
Roumania,  I.  36. 
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Mr.  Foster,  Sec.  of  State,  to  Mr.  Heard,  No.  151,  Dip.  Series,  Oct  31,  1892, 
MS.  Inst.  Corea.  I.  414. 

See,  to  the  same  effect,  Mr.  Fish,  Sec.  of  State,  to  Mr.  Squier,  Nov.  4, 
1869,  MS.  Notes  to  Honduras,  II.  6;  Mr.  Fish,  Sec.  of  State,  to  Mr. 
Botassl,  Greek  consul-general,  Nov.  20,  1873,  MS.  Notes  to  Turkey 
and  Greece,  I.  380;  Mr.  Evarts,  Sec.  of  State,  to  Mr.  Smyth,  No.  67, 
Oct  18,  188(),  MS.  Inst  Liberia,  II.  108;  Mr.  Bayard,  Sec.  of  State,  to 
Mr.  Lotlirop,  min  to  Russia,  No.  131,  June  26,  1888,  MS.  Inst.  Russia, 
XVI.  547;  Mr.  Hay,  Sec.  of  State,  to  Mr.  Sampson,  min.  to  Ecuador, 
March  22,  1000,  Ecuador,  II.  33. 

See,  also.  Instructions  to  the  Dip.  Officers  of  the  United  States  (1897), 
§24. 

"  In  the  possible  case  of  objection,  by  the  government  of  the  coun- 
try of  residence,  to  a  diplomatic  officer  who  is  also  a  consular  officer 
l>erforming  the  functions  of  both  offices,  the  vice-consul-general  or 
vice-consul,  if  there  l)e  one,  may  be  put  in  charge  of  the  business  of 
tho  consulate-general  or  consulate. — R.  S.,  sec.  1738." 

Instructions  to  the  Dip.  Officers  of  the  United  States  (1887),  §21. 

7.    NONDIPLOMATIC    MISSIONS. 

§  630. 

In  October,  1861,  Mr.  Seward,  with  the  approval  of  the  President 
and  the  Cabinet,  determined  to  send  to  Euroi^e,  on  a  confidential  and 
secret  mission,  for  the  purpose  of  acting,  so  far  as  possible,  on  public 
sentiment  in  respect  to  the  Civil  War,  certain  eminent  citizens 
who,  however,  were  to  receive  no  compensation  beyond  payment  of 
their  expenses,  and  were  not  to  deal  distinctively  with  any  foreign 
government  nor  to  assume  in  any  way  diplomatic  functions.  The 
gentlemen  selected  for  the  purpose  were  Archbishop  Hughes,  Bishop 
Mcllvaine,  Mr.  Everett,  Mr.  Winthrop,  and  Mr.  J.  P.  Kennedy.  The 
two  first  named  proceeded  at  once  on  the  mission.  The  others  were 
ready  to  follow,  if  this  was  thought  necessary  by  the  Government, 
asking  for  a  few  days'  delay  for  preparation.  In  the  meantime,  more 
favorable  advices  from  England  having  arrived,  they  were  relieved 
by  Mr.  Seward  from  the  duty.  Archbishop  Hughes  and  Bishop 
Mcllvaine,  however,  entered  on  the  service. 

See  Thurlow  Weed's  Autobiography,  034;  and  fuller  statement  as  to  de- 
tailH,  in  4  VVinthrop's  Addresses,  500. 

Wharton,  in  his  Int.  Law  Dipest,  states  that  "  no  letters  to  or  from  " 
Archbishop  Hughes  or  Bishop  Mcllvaine  '*  are  on  flle  In  the  State 
IH^partnient,  nor  is  any  record  of  their  appointment  to  l>e  found." 

The  instructions  to  Archbishop  Hughes,  which  appear  to  have  been  his 
only  commission,  are  duly  re(*orde<l.  He  was  furnislied  with  a  "dis- 
patch *'  to  Mr.  Dayton,  American  minister  at  Paris,  and  was  requested 
to  ascertain  "  in  the  most  confidential  manner  "  the  disiK)8ition  of  the 
French  Government,  "  deferring  in  all  cases  to  Mr.  Dayton's  Judgment 
and  acting  as  auxiliary  to  him  only ; "  and  he  was  while  in  Paris  to 
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"study  how,  In  cooperation  with  Mr.  Dayton,"  he  could  "promote 
healthful  opinions  concerning  the  gi'eat  cause  for  which  our  country 
is  now  engaged  In  arujs."  He  was  also  to  "  extend  "  his  "  visit "  to 
••  any  part  of  Euroiie  "  he  mlglit  thlnlc  [)roi)er,  and  to  consider  himself 
at  liberty  to  stay  until  recalled.  (Mr.  Seward,  Sec.  of  State,  to  His 
Grace  Archbishop  Hughes,  Nov.  2,  1801,  MS.  Inst.  France,  XVI.  81.) 
As  to  the  confidential  mission  of  J.  M.  Forbes  and  W.  H.  Aspinwall  to 
England,  in  1863,  chiefly  with  a  view  to  preventing  Lairds'  rams 
from  going  Into  the  hands  of  the  Confederates,  8c»e  Hughes,  Letters 
and  Recollections  of  John  Murray  Forl)e8,  and  Political  Science  Quar- 
terly (March,  1900),  XV.  137. 

The  United  States  Commission  in  the  Philippines  having  recom- 
mended, as  a  means  of  allaying  certain  native  discontents  of  long 
standing,  the  purchase  by  the  Government  of  the  lands  of  the  re- 
ligious orders  in  the  islands,  it  was  deemed  essential  definitely  to  as- 
certain the  attitude  of  the  Vatican  on  the  subject.  To  that  end  it  was 
decided  to  send  to  Rome  Governor  Taft,  the  head  of  the  Philippine 
Commission,  who  was  then  in  Washington.  His  commission,  which 
was  dated  May  9,  1902,  was  a  letter  of  instructions,  addressed  to 
"  Hon.  William  H.  Taft,  Civil  Governor  of  the  Philippines,"  and 
signed  by  "  Elihu  Root,  Secretary  of  War."  After  adverting  to  the 
apparent  impossibility  of  arranging  a  purchase  directly  with  the 
friars,  it  authorized  Governor  Taft  to  ascertain  what "  church  author- 
ities "  had  the  power  to  negotiate  for  and  determine  upon  a  sale  of 
the  lands;  and  if  he  should  find,  as  the  information  at  hand  indicated, 
that  "  the  officers  of  the  church  at  Rome  "  possessed  such  power,  he 
was  to  endeavor  to  reach  at  least  a  basis  of  negotiation  along  lines 
which  would  be  satisfactory  to  them  and  to  the  Philippine  govern- 
ment. Certain  rules  were  laid  down  for  his  guidance,  and  it  was  ex- 
pressly declared  that  his  errand  would  "  not  be  in  any  sense  or  degree 
diplomatic  in  its  nature,"  but  w^ould  be  "  purely  a  business  matter  of 
negotiation  "  by  him  "  as  governor  of  the  Philippines  for  the  purchase 
of  property  from  the  owners  thereof,  and  the  settlement  of  land  titles, 
in  such  manner  as  to  contribute  to  the  best  interests  of  the  people  of 
the  islands."  In  conclusion  he  was  assured  of  any  assistance  which 
he  might  desire  to  enable  him  to  perform  his  duties  in  a  manner  satis- 
factory to  himself;  and  he  called  to  his  aid  Judge  James  S.  Smith, 
then  a  member  of  the  supreme  court  of  the  Philippines,  and  Major 
Porter,  of  the  Judge  Advocate's  bureau  in  the  United  States  Army. 

Governor  Taft  bore  with  him  a  friendly  letter  from  President 
Roosevelt  to  the  Pope,  asking  him  to  accept  a  set  of  the  President's 
works ;  and  an  American  bishop  of  the  Catholic  Church  arranged  for 
an  audience.  Governor  Taft  was  duly  received  by  His  Holiness :  aiid 
he  then  entered  into  communication  with  Cardinal  Rampolla,  papal 
secretary  of  state,  Major  Porter  acting  as  his  bearer  of  dispatches. 
Each  step  in  the  correspondence  was  duly  reported  to  the  Secretary 
of  War,  who  gave  fresh  instructions  as  they  were  needed.    The  nego- 
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tiations  at  Rome  were  concluded  late  in  July,  1902,  with  the  under- 
standing that  the  Holy  See  would  send,  as  afterwards  was  done,  an 
apostolic  delegate  to  Manila  to  treat  with  the  local  government. 

The  foregoing  facts  are  taken  fniui  a  pai)er  entitled  **  Tlie  Mission  of 
Gov.  Taft  to  the  Vatican,"  by  tlie  Hon.  Simeon  E.  Baldwin,  in 
the  Yale  Laic  JournaU  Nov.,  1902.  See  this  article  for  fuller  infor- 
mation.    Judge  Baldwin  in  conclusion  says: 

"  The  whole  pnx'eeding  which  has  been  the  subject  of  this  article  will 
rank  in  the  history  of  international  law  as  an  anomalous  one.  The 
agent  of  the  United  States  bore  no  credentials  addressed  to  those 
with  whom  he  was  to  negotiate.  He  was  charged  with  certain 
affairs,  but  he  was  not  a  charge  d'affaires,  for  he  w'as  not  accredited 
to  the  papal  secretary  of  state,  and  his  commission  declared  that 
his  errand  was  in  no  sense  diplomatic  in  its  nature.  He  was  not 
an  agent  to  smootli  the  way  toward  a  future  treaty,  for  here,  again, 
his  commission  declared  that  any  negotiations  which  he  might  enter 
ui)on  would  be  *  subject  to  granting  of  power  by  Congress  to  follow 
the  negotiations  by  binding  action.'  Nor  could  he  proi>erly  be  re- 
garded as  an  agent  to  negotiate  a  concordat.  A  concordat,  it  is  true, 
is  an  agreement  to  which  the  Poik*  becomes  a  party  purely  as  the 
head  of  the  Roman  Catholic  Church  and  not  at  all  in  the  character 
of  a  iK)litical  sovereign.  It  is  true,  also,  that  agreements  of  this 
character  may  proiK*rly  extend  to  the  settlement  of  land  titles  affect- 
ing the  interests  of  religious  orders,  as  in  the  case  of  the  French 
concordat  of  July  15,  1801,  or  that  with  Spain  of  March  16,  1851. 
(See  Calvo,  *  Droit  International,*  III.  set-s.  1(K)7,  1600.)  But  a 
concordat  is,  in  substance,  a  treaty  in  which  tlie  Poiie  treats  with  the 
treaty-making  power  of  the  sovereignty  which  is  the  other  contract- 
ing party.  Cardinal  RamiK)lla*s  recei)tion  of  Oov.  Taft's  overtures 
as  coming  from  a  political  agent  of  the  United  States  did  not  amount 
to  recognition  of  him  as  a  diplomatic  agent  (see  Wharton,  *  Inter- 
national Law  Digest,*  I.  549,  sec.  70),  nor  was  he  sent  out  in  that 
capacity.  It  was,  from  first  to  last,  to  be  classed  in  form  as  a  mili- 
tary' incident  of  a  temiwrary  state  of  hostilities;  and  yet  it  was, 
from  first  to  last,  at  l)ottom,  the  attempt  of  the  civil  authorities  of 
tl\e  United  States  on  the  one  hand  and  the  Pope  on  the  other  to 
make  a  permanent  settlement  of  a  matter  essentially  pertaining  to 
affairs  of  civil  government." 

By  the  act  of  Congress  of  July  1,  1902,  power  was  given  to  the  Philip- 
pine (^onmilssian  to  buy  any  lands  which  were  on  August  13,  1898, 
owned  or  held  in  such  large  iwircels  and  in  sucli  manner  as  in  its 
opinion  **  injuriously  to  affect  the  peace  and  welfare  of  the  people 
of  the  Philippine  Islands,**  and  for  this  purpose  to  issue  bonds.  (32 
Stat.  I.  706.) 

8.  Self-Con  ST  IT  UTKD  Missions. 

§031. 

In  1798,  after  the  rupture  of  diplomatic  relation.s  between  the 
United  States  and  France,  Dr.  George  Ijogan,  of  Philadelphia,  a 
gentleman  of  fortune  and  education,  a  member  of  the  Society  of 
Friends,  and  a  Democrat  in  politics,  who  had  served  in  the  legislature 
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of  Pennsylvania,  and  who  was  afterwards  a  United  States  Senator, 
made  a  journey  to  France  with  the  ostensible  object  of  pursuing  cer- 
tain scientific  investigations,  but  mainly,  it  seems,  with  a  view  to  im- 
prove the  relations  between  the  two  countries  and  prevent  an  open 
war.  He  had  numerous  interviews  with  Talleyrand  and  with  mem- 
bers of  the  Directory,  and  was  "  hailed  by  the  French  newspapers  as 
a  messenger  of  peace ;  "  but  in  the  United  States,  although  the  benevo- 
lence of  his  motives  was  generally  recognized,  his  unauthorized  inter- 
ference in  international  affairs  was  unfavorably  received.  By  Wash- 
ington his  course  was  strongly  condemned,  while  by  Pickering,  who 
was  then  Secretary  of  State,  it  was  keenly  resented.  Congress  at  its 
next  session  passed,  under  Pickering's  inspiration,  a  statute,  which 
was  approved  January  30,  1799,  and  which  was  commonly  known  as 
the  "  Logan  Act,"  for  the  purpose  of  rendering  such  self -constituted 
missions  in  the  future  illegal.  This  statute,  as  it  now  appears  in  the 
Revised  Statutes,  reads  as  follows : 

"  Sec.  5335.  Every  citizen  of  the  United  States,  whether  actually 
resident  or  abiding  within  the  same,  or  in  any  foreign  country,  who, 
without  the  permission  or  authority  of  the  government,  directly  or 
indirectly,  commences  or  carries  on  any  verbal  or  written  correspond- 
ence or  intercourse  with  any  foreign  government,  or  any  officer  or 
agent  thereof,  with  an  intent  to  influence  the  measures  or  conduct  of 
any  foreign  government,  or  of  any  officer  or  agent  thereof,  in  relation 
to  any  disputes  or  controversies  with  the  United  States,  or  to  defeat 
the  measures  of  the  government  of  the  United  States ;  and  every  per- 
son, being  a  citizen  of,  or  resident  within,  the  United  States,  and  not 
duly  authorized,  who  counsels,  advises,  or  assists  in  any  such  corre- 
spondence, with  such  intent,  shall  be  punished  by  a  fine  of  not  more 
than  five  thousand  dollars,  and  by  imprisonment  during  a  term  not 
less  than  six  months,  nor  more  than  three  years ;  but  nothing  in  this 
section  shall  be  construed  to  abridge  the  right  of  a  citizen  to  apply, 
himself  or  his  agent,  to  any  foreign  government  or  the  agents  thereof 
for  redress  of  any  injury  which  he  may  have  sustained  from  such 
government  or  any  of  its  agents  or  subjects." 

As  to  the  mission  of  Dr.  Logan,  see  Foster,  A  Century  of  American 
Diplomacy,  220-231;  Lawrence's  Wheaton  (1803),  1003;  8  John 
Adams's  Worlis.  615 ;  9  Id.  243.  244,  2(ko,  293,  307 ;  RandaU's  Ufe  of 
Jefferson,  II.  467;  Wharton's  State  Trials,  20,  21;  1  Wharton's 
Crim.  Law,  §  274 ;  Am.  State  Papers,  For.  Rel.  II.  242. 

As  to  Pickering's  subsequent  violation,  when  out  of  power  and  in  opposi- 
tion, of  the  statute  the  enactment  of  which  he  had  inspired,  see 
Adams's  History  of  the  United  States.  IV.  2.36  et  seq. 

No  conviction  or  prosecution  is  known  to  have  taken  place  under  this 
act,  although  it  has  on. various  occasions  l>een  invoked,  officially  or 
unofflcifilly,  as  a  possible  ground  of  action  against  individuals  who 
were  supposed  to  have  infringed  it. 

H.  Doc.  551— vol  4 29 
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It  was  even  once  Intimated  that  it  rendered  illegal  the  action  of  five  of 
the  most  eminent  American  lawyers,  Messrs.  Jared  Ingersoll,  William 
Rawie,  J.  B.  McKean,  and  P.  S.  Duponcean,  of  Philadelphia,  and 
Edward  Livingston,  of  New  York,  in  giving  an  opinion  to  the  Span- 
ish minister  In  the  United  States  on  a  question  of  law,  the  opinion 
being  adverse  to  the  contention  of  the  United  States  concerning  cer- 
tain pending  claims.  "  It  was  probably  unknown  to  the  Spanish 
Government,**  said  Mr.  Madison,  "that  the  lawyers,  in  giving  the 
opinion  to  which  it  attaches  so  much  value,  violated  a  positive  stat- 
ute of  their  own  country  forbidding  communications  of  any  sort  with 
foreign  governments  or  agents  on  subjects  to  which  their  own  Gov- 
ernment is  a  party."  (Mr.  Madison,  Sec.  of  State,  to  Mr.  C.  Plnck- 
ney,  min.  to  Spain,  Feb.  6,  1804,  MS.  Inst  U.  States  Ministers,  VI. 
196.)  A  resolution  was  reported  to  the  Senate  directing  the  Presi- 
dent to  proceed  against  them  under  the  act,  but  no  action  on  the 
resolution  was  taken.     (Foster's  Century  of  Am.  Dip.  229.) 

The  last  clause  of  the  statute  was  appealed  to  by  Mr.  Seward  in  1861, 
to  stop  certain  proceedings  of  Mr.  Bunch,  British  consul  at  Charles- 
ton, S.  C,  in  urging  the  British  government  to  recognize  Confederate 
independence.  (Bernard's  Neutrality  of  Great  Britain,  185,  and 
infra,  §  700.) 

See,  in  relation  to  the  Sackvllle  case,  and  the  **  Murchison  correspond- 
ence," the  report  of  Mr.  Bayard,  Sec.  of  State,  to  the  President, 
Oct.  29,  1888,  For.  Rel.  1888,  II.  1670;  infra.  §  640. 

III.  BEOINNINQ  AND  END  OF  MISSION. 

1.  Appointments. 
(1)  power  of  appointment. 

§  632. 

"  The  Constitution  having  declared  that  the  President  shall  nomi- 
nate and,  by  and  with  the  advice  and  consent  of  the  Senate,  shall  ap- 
point ambassadors,  other  public  ministers,  and  consuls,  the  President 
desired  my  opinion  whether  the  Senate  has  a  right  to  negative  the 
grade  he  may  think  it  expedient  to  use  in  a  foreign  mission  as  well  as 
the  person  to  be  appointed. 

"  I  think  the  Senate  has  no  right  to  negative  the  grade.'''' 

Opinion  of  Mr.  Jefferson,  Apr.  24,  1790,  7  Jeff.  Works,  465. 

President  Washington's  message  to  the  Senate  of  February  18,  1791,  rela- 
tive to  the  institution  of  a  mission  to  Portugal,  and  nominating  Mr. 
Humphreys  thereto,  will  be  found  in  1  Am.  State  Papers,  For.  Rel. 
127. 

President  John  Adams's  action,  in  sending,  on  February  18,  1798,  without 
consulting  his  Cabinet,  the  nomination  of  Mr.  William  Vans  Murray 
to  the  Senate,  is  told  in  1  Schouler's  History  of  the  United  States,  430. 

"  The  Attorney-General  is  of  opinion  that  the  President  alone  and 
without  the  advice  of  the  Senate  can  not  appoint  a  commissioner  to 
hold  or  make  a  treaty  with  an  Indian  tribe  for  the  purpose  of  pur- 
chasing and  extinguishing  their  title  to  land  within  the  limits  of  the 
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United  States.  The  12th  section  of  the  act  to  regulate  trade  with  the 
Indians,  passed  the  19th  instant,  prohibits  every  person  who  is  not 
employed  under  the  authority  of  the  United  States  from  negotiating 
any  such  treaty  or  convention,  directly  or  indirectly. 

"  The  expression,  under  the  authority  of  the  United  States,  cannot 
mean  any  other  thing  than  the  constitutional  authority  of  the  United 
States,  which  it  is  considered  can  not  be  bestowed  on  any  person  but 
by  the  President  with  the  advice  of  the  Senate." 

Opinion  of  Charles  Lee,  At  Gen.,  to  the  Secretary  of  State,  and  commu- 
nicated by  Mr.  Pickering,  Sec.  of  State,  to  Mr.  Morris,  Aug.  27,  1796, 
9  MS.  Dom.  Let.  277. 

"  It  appears  that  the  Senate  have  been  discussing  the  precedents 
relating  to  the  appointment  of  public  ministers.  One  question  is, 
whether  a  public  minister  be  an  officer  in  the  strict  constitutional 
sense.  If  he  is,  the  appointment  of  him  must  be  authorized  by  lawy 
not  by  the  President  and  Senate.  If,  on  the  other  hand,  the  appoint- 
ment creates  the  office,  the  office  must  expire  with  the  appointment, 
MS  an  office  created  by  law  expires  with  the  law ;  and  there  can  be  no 
difference  between  courts  to  which  a  public  minister  had  been  sent, 
and  those  to  which  one  was  sent  for  the  first  time  According  to 
my  recollection,  this  subject  was  on  some  occasion  carefully  searched 
into ;  and  it  was  found  that  the  practice  of  the  government  had,  from 
the  beginning,  been  regulated  by  the  idea  that  the  places  or  offices  of 
public  ministers  and  consuls  existed  under  the  law  and  usages  of 
nations,  and  were  always  open  to  receive  appointments  as  they  might 
be  made  by  competent  authorities." 

Mr.  Madison  to  Mr.  Monroe,  President,  May  6,  1882,  3  Madison's  Works, 
267,  2(58. 

The  President,  under  the  Constitution,  has  power  to  appoint  diplo- 
matic agents'of  any  rank,  at  any  place,  and  at  ary  time,  subject  to 
the  constitutional  limitations  in  respect  to  the  Senate.  The  authority 
to  make  such  appointments  is  not  derived  from,  and  cannot  be  limited 
by,  any  act  of  Congress,  except  in  so  far  as  appropriations  of  money 
are  required  to  provide  for  the  expenses  of  this  branch  of  the  public 
service.  During  the  early  administrations  of  the  government,  the 
appropriations  made  for  the  expenses  of  foreign  intercourse  were  to 
be  expended  in  the  discretion  of  the  President,  and  from  this  general 
fund  ministers  whom  the  President  saw  fit  to  name  were  paid.  Con- 
gress, in  any  view,  cannot  require  that  the  President  shall  make  re- 
movals or  reappointments  or  new  appointments  of  public  ministers 
at  a  particular  time,  nor  that  he  shall  appoint  or  maintain  ministers 
of  a  prescribed  rank,  at  particular  courts.  It  was  therefore  held  that 
where  the  act  of  March  1, 1855  (10  Stat.  619),  declared  that  from  and 
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after  the  end  of  the  present  fiscal  year  the  President  shall  appoint 
envoys,  &c.,  this  was  not  to  be  construed  to  mean  that  the  President 
was  required  to  make  any  such  appointments,  but  only  to  determine 
what  should  be  the  salaries  of  the  officers  in  case  they  have  been  or 
shall  be  appointed. 

Gushing,  At.  Gen.,  1855,  7  Op.  186. 

As  to  ix)wer  of  appointment  in  place  of  suspended  diplomatic  agents, 
under  the  tenure  of  office  act,  see  Revised  Statutes,  §§  1767  et  seq. 

The  question  of  the  right  of  the  Senate  to  require,  in  reference  to  diplo- 
matic nominations,  documents  which  the  Executive  holds  It  incon- 
sistent with  public  iK)licy  to  disclose,  was  presented  in  various 
shapes  in  the  proceedings  of  the  Senate  in  1826  in  reference  to  the 
Panama  mission.  (See  5  Am.  State  Pap.  (For.  Rel.),  834-870.)  The 
same  question  was  actetl  on  in  the  first  session  of  the  Forty-ninth 
Congress  (1886),  President  Cleveland  declining  to  acknowledge  the 
Senate's  right  to  require  such  production. 

As  to  the  duties  and  need  of  ministers  to  foreign  countries,  see  7  John 
Adams's  Works.  208,  257,  263,  317;  8  Id.  37,  96,  150,  381,  499;  9  id. 
513,  521. 

The  change  of  name  from  "  interpreter  to  legation  to  China  "  to 
"  Chinese  secretary  "  in  the  diplomatic  and  consular  appropriation 
act  of  April  4,  1900,  31  Stat.  60,  did  not  create  a  new  office,  but 
merely  gave  a  new  name  to  an  existing  office,  and  this  being  so  it 
was  advised  that  a  commission  might  issue  without  confirmation  by 
the  Senate,  since  interpreters  were  not  so  confirmed. 

Griggs,  At.  Gen.,  May  11,  1900,  23  Op.  136. 

The  power  of  the  President,  without  the  advice  and  consent  of  the 
Senate,  to  appoint  agents  for  the  purpose  of  conducting  negotiations 
or  investigations  has  often  been  the  subject  of  discussion.  The  fol- 
lowing examples  of  such  appointments  may  be  noticed : 

By  a  letter  of  October  13,  1789,  President  Washington  requested 
Gouverneur  Morris,  who  was  then  in  Paris,  to  go  to  London  as  a 
private  agent,  and  "  on  the  authority  and  credit "  of  the  letter  to 
"  converse  with  His  Britannic  Majesty's  ministers  "  as  to  certain  mat- 
ters affecting  the  relations  between  the  two  countries.  At  this  time 
neither  country  was  represented  in  the  other  by  a  minister.  On 
the  authority  of  Washington's  letter,  Morris  went  to  London  and 
remained  there  for  some  months  in  conference  with  the  British 
ministers. 

10  Washington's  Writings,  Sparli's  ed.  43;  Am.  St.  Papers,  For.  Rel.  I. 
124. 

In  June  1792,  Paul  Jones,  then  an  admiral  in  the  United  States 
Navy,  was  appointed  by  the  President  as  a  commissioner  to  treat 
with  Algiers. 
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In  1816  President  Monroe  sent  three  commissioners,  Caesar  A. 
Rodney,  Theoderick  Bland,  and  John  Graham,  on  a  man-of-war  to 
the  revolted  Spanish  colonies,  to  investigate  affairs  with  a  view  to 
recognizing  the  independence  of  those  colonies  should  their  situation 
be  found  to  warrant  it.  Though  the  Senate  was  in  session  w^hen  the 
commissioners  sailed,  their  nominations  were  not  sent  in.  On  March 
24,  1818,  when  the  diplomatic  appropriation  bill  came  up  in  the 
House  of  Reprasentatives,  Mr.  Clay  objected  to  the  insertion  in  it 
of  an  item  of  $30,000  for  their  expenses,  insisting  that  if  they  were 
diplomatic  agents  they  should  have  been  nominated  to  the  Senate. 
The  objection,  however,  was  met  by  placing  the  appropriation  under 
the  head  of  incidental  expenses." 

In  the  same  year  President  Monroe  associated  Isaac  Chauncey,  a 
captain  in  the  United  States  Navy,  with  William  Shaler,  consul 
general  at  Algiers,  to  conclude  a  treaty  with  that  country. 

May  12,  1825,  John  James  Appleton  w^as  appointed  by  the  Secre- 
tary of  State  to  arrange  a  settlement  of  claims  against  Naples. 

September  12,  1829,  the  President  associated  Charles  Rhind,  who 
held  no  office,  and  Commodore  James  Biddle,  of  the  United  States 
Navy,  with  David  Offley,  consul  at  Smyrna,  to  negotiate  a  treaty 
with  Turkey.  They  did  not  conclude  their  negotiations  till  May  7, 
1830. 

January  26,  1832,  President  Jackson  appointed  Edmund  Roberts, 
a  sea  captain,  as  a  special  agent  to  conclude  treaties  with  Cochin 
China,  Siam,  and  Muscat.  Roberts  concluded  treaties  which  were 
afterwards  ratified. 

March  28,  1846,  A.  Dudley  Mann  was  appointed  by  President  Polk 
special  agent  to  Hanover,  Oldenburg,  and  other  German  States,  to 
conclude  treaties. 

April  17,  1847,  Nicholas  P.  Trist,  who  was  then  chief  clerk  of  the 
Department  of  State,  was  appointed  a  commissioner  to  conclude  a 
treaty  of  peace  with  Mexico,  which  he  did  on  February  2,  1848. 

March  22,  1848,  Ambrose  H.  Sevier  and  Nathan  Clifford  were 
appointed  by  the  President  as  special  commissioners  to  negotiate 
certain  explanations  of  the  Trist  treaty. 

June  13,  1849,  Benjamin  E.  Green  was  appointed  by  the  President 
as  special  agent  to  negotiate  treaties  with  Hayti  and  Santo  Domingo. 

June  18,  1849,  A.  Dudley  Mann  was  appointed  by  President 
Taylor  as  a  special  and  confidential  agent  to  Hungary,  which  was 
then  in  revolt  against  Austria.  The  United  States  had  at  the  time 
a  diplomatic  representative  at  Vienna. 

June  15,  1850,  Mann  was  appointed  a  special  agent  to  Switzerland 
to  conclude  a  treaty. 

a  See  annual  message  of  President  Monroe,  1817 ;  Sohouler's  History  of  the 
United  States,  III.  28 ;  Annals  of  Cong.,  March  24, 1818. 
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May  30,  1851,  Commodore  Aulick,  of  the  United  States  Navy,  was 
appointed  by  the  President  to  conclude  a  treaty  with  Japan. 

November  11,  1852,  Aulick 's  powers  were  transferred  to  Commo- 
dore Perrv. 

January  31,  1853,  Thomas  J.  Page,  a  lieutenant  in  the  United 
States  Navy,  was  associated  with  the  United  States  minister  to 
Brazil  and  the  Argentine  Republic  to  conclude  a  treaty  with  Para- 
guay. 

December  2,  1856,  Isaas  E.  Morse  was  appointed  a  special  commis- 
sioner to  New  Grenada  to  negotiate  a  treaty,  in  conjunction  with  the 
American  minister  at  Bogota. 

In  1861  Archbishop  Hughes  and  Bishop  Mcllvaine  were  sent  to 
Europe  by  Mr.  Seward,  with  the  approval  of  the  President  and  his 
Cabinet,  as  confidential  agents  in  relation  to  questions  growing  out 
of  the  civil  war. 

In  1871  President  Grant  appointed  B.  F.  Wade,  Andrew  D.  White, 
and  S.  G.  Howe  as  commissioners  to  go  to  Santo  Domingo  and  make 
certain  inquiries.  These  commissioners  w^ere  appointed  by  the  Presi- 
dent under  a  resolution  of  Congress  of  January  12,  1871,  which  did 
not  require  their  appointment  to  be  made  by  and  with  the  advice  and 
consent  of  the  Senate. 

A.  B.  Steinberger  was  appointed  by  the  Secretary  of  State,  under 
direction  of  the  President,  March  29,  1873,  as  a  special  agent  to 
Samoa.  December  11,  1874,  Steinberger  was  again  appointed  by  the 
President  as  a  sjjecial  agent  to  Samoa,  which  a  special  passport  and  a 
description  of  his  official  character.  Steinberger  bore  a  former  letter 
from  the  President  to  their  highnesses  the  cliiefs  of  Samoa,  who  were 
formally  addressed  as  great  and  good  friends.  He  was  invested  with 
various  important  functions.* 

Commodore  R.  W.  Shufeldt,  U.  S.  N.,  November  15,  1881,  was 
appointed  by  the  President  as  special  envoy  to  conclude  a  treaty  with 
Corea,  which  he  did  May  22,  1882.  The  Senate,  in  ratifying  the 
treaty,  passed  a  resolution  questioning  the  regularity  of  Shufeldt's 
appointment. 

William  Henry  Trescot,  November  28,  1881,  was  appointed  by  the 
President  and  conunissioned  as  a  special  envoy,  with  the  rank  of 
minister  plenipotentiary,  to  the  Republics  of  Chile,  Peru,  and  Bolivia. 
"  until  this  authority  shall  be  revoked  by  the  President  of  the  United 
States."  In  instructions  of  November  30,  1881,  to  Mr.  Trescot,  Mr. 
Blaine  said :  "  This  conmiission  will  not  supersede  the  oi'dinary 
duties  of  the  ministers,  plenipotentiary  and  resident,  now  accredited 
to  those  governments.  But,  as  they  will  be  duly  informed,  all  com- 
munications and  negotiations  connected  with  the  settlement  of  the 


« II.  Ex.  Doc.  IGl,  44  Cong.,  1st  sesa. 
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])ending  difficulties  between  Chile  and  Peru  and  Bolivia,  so  far  as  this 
government  may  deem  it  judicious  to  take  action,  will  be. transferred 
to  your  charge.""  On  Dec.  19,  1881,  however,  Mr.  Trescot's  nomi- 
nation was  sent  to  the  Senate,  and  on  his  confirmation  he  was  recom- 
missioned,  Dec.  21,  1881,  "  during  the  pleasure  of  the  President  of 
the  United  States." 

Gen.  U.  S.  Grant  and  William  Henry  Trescot  were  on  August  6, 
1882,  nominated  to  the  Senate  as  commissioners  on  the  part  of  the 
United  States  to  negotiate  a  commercial  treaty  with  Mexico;  they 
were  duly  confirmed,  and  on  Aug.  7,  1882,  were  commissioned. 

Reference  is  here  made  to  the  two  foregoing  cases,  as  they  are 
sometimes  given  as  examples  of  Executive  appointment  without  nomi- 
nation to  the  Senate. 

George  H.  Bates,  in  July,  1886,  was  appointed  a  special  commis- 
sioner to  Samoa  and  was  empowered  to  conclude  a  treaty  with  Tonga, 
which  he  did.    The  treaty  was  duly  ratified. 

Nov.  18,  1887,  Thomas  F.  Bayard,  Secretary  of  State;  William  L. 
Putnam,  of  Maine,  and  James  B.  Angell,  of  Michigan,  were  invested 
by  the  President  "  with  full  power,  jointly  and  severally,  for  and  in 
the  name  of  the  United  States,  to  meet  and  confer  with  plenipoten- 
tiaries representing  the  Government  of  Her  Britannic  Majesty,"  for 
the  purpose  of  adjusting  questions  relating  to  the  northeastern  fish- 
eries, and  any  other  questions  which  might  be  submitted  to  them,  and 
to  conclude  treaties  in  the  premises,  subject  to  the  final  ratification 
of  such  treaties  by  the  President,  by  and  with  the  advice  and  con- 
sent of  the  Senate.  A  treaty  was  concluded  Feb.  15,  1888.  In  an 
adverse  report  upon  it,  May  7,  1888,  Mr.  Edmunds,  from  the  Com- 
mittiHi  on  Foreign  Relations,  referring  to  the  appointment  by  the 
President,  without  the  advice  and  consent  of  the  Senate,  of  the 
American  plenipotentiaries,  held  "  in  reserve,  for  the  time  being, 
these  grave  questions  touching  usurpations  of  unconstitutional  powers 
or  the  abuse  of  those  that  may  be  thought  to  exist  on  the  part  of  the 
Executive."  ^  In  a  minority  report,  on  the  other  hand,  the  power  of 
the  President  to  select  special  agents  for  the  conduct  of  negotiations 
without  submitting  them  to  the  Senate  was  maintained  on  the 
strength  of  precedents.*^  In  the  debates  on  the  treaty  Mr.  Sher- 
man, who  was  then  chairman  of  the  Committee  on  Foreign  Re- 
lations, and  who  had  concurred  in  the  adverse  report,  expressed  his 
dissent  from  its  suggestion  of  a  want  of  constitutional  power  in  the 
President  to  appoint  agents  to  conduct  negotiations.  "  The  Presi- 
dent ot  the  United  States,"  said  Mr.  Sherman,  "  has  the  power  to 
propose  treaties,  subject  to  ratification  by  the  Senate,  and  he  may  use 

o  MS.  IiiBt.  Chile,  XVI.  347. 

ft  Confld.  Reiwrt,  No.  3,  50  Cong.  1  sess.  16-17. 

c  Id.  103-134. 
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such  agencies  as  he  chooses  to  employ,  except  that  he  can  not  take  any 
money  from  the  Treasury  to  pay  those  agents  without  an  appropria- 
tion by  law.  He  can  use  such  instruments  as  he  pleases.  ...  In 
my  judgment,  he  has  a  right  to  use  such  means  as  are  necessary  to 
bring  about  any  treaty.  I  suppose  precedents  have  been  quoted  by 
the  Senator  from  Alabama  [Mr.  Morgan,  who  prepared  the  minority 
report]  to  sustain  that  position.  I  do  not  disagree  with  him,  nor 
does  this  controversy  turn  upon  that  point."  * 

March  11,  1893,  James  H.  Blount  was  appointed  by  President 
Cleveland  as  a  special  commissioner  to^iqvestigate  and  report  upon 
the  revolution  by  which  the  Queen's  government  in  the  Hawaiian 
Islands  was  overthrown,  and  upon  the  sentiment  of  the  people  toward 
the  existing  authority.  Mr.  BlouAt  was  furnished  with  a  letter  of 
credence  to  Mr.  Dole,  the  president  of  the  provisional  government; 
and  in  this  letter,  as  well  as  in  his  instructions,  Mr.  Blount's  authority 
was  declared  to  be  "  paramount  "  in  all  matters  affecting  the  relations 
of  the  United  States  to  the  islands,  while  Mr.  Stevens,  the  American 
minister  at  Honolulu,  was  requested  to  continue  till  further  notice  in 
the  performance  of  his  functions  as  regarded  "  the  conduct  of  th(i 
usual  business  of  the  legation."  The  investing  of  Mr.  Blount  with 
paramount  authority  was  made  the  subject  of  special  criticism  in  dis- 
cussions in  Congress.^  In  a  report  from  the  Committee  on  Foreign 
Relations  of  the  Senate,  Feb.  26,  1894,  Mr.  Morgan,  chairman, 
expressed  the  opinion  that  there  was  no  irregularity  in  Mr.  Blount's 
appointment.  Messrs.  Sherman,  Frye,  Dolph,  and  Davis,  how- 
ever, while  generally  concurring  in  Mr.  Morgan's  majority  report, 
expressed  the  opinion  that  the  appointment  of  Mr.  Blount  as  "  special 
commissioner  "  to  the  Hawaiian  government,  under  letters  of  cre- 
dence and  of  instruction,  which  declared  that "  in  all  matters  affecting 
relations  with  the  government  of  the  Hawaiian  Islands,  his  authority 
is  paramount,"  was  an  unconstitutional  act,  since  his  appointment 
was  not  submitted  to  the  Senate,  which  was  then  in  sCvSsion.^ 

April  12,  1899,  Bartlett  Tripp  was  appointed  by  President  McKin- 
ley  commissioner  to  the  Samoan  Islands,  for  the  purpose  of  reaching, 
in  conference  with  commissioners  of  (lermanv  and  Great  Britain,  a 
satisfactory  adjustment  of  pending  questions.** 

July  19,  1900,  during  the  siegt*  of  the  foreign  legations  in  Peking, 
the  President  appointed  William  Woodville  Rockhill  as  "  commis 
sioner  of  the  United  States  to  China,  with  diplomatic  privileges  and 
immunities."  ^    Mr.  Rockhill  afterwards  acted  as  counselor  and  ad- 

a  Cong.  Record,  Aug.  7,  1888,  pp.  7285.  7287. 

6  See,  for  Instructions,  etc..  For.  Rel.  1894,  App.  II.  467-470.     See  also,  Cong. 
Record,  Dec.  13,  1898.  p.  199;  Dec.  20,  p.  431  ;  Jan.  11,  1894,  p.  699. 
c  S.  Report  227.  5.3  Conp.  2  sess.  xxv.,  xxxiii.,  xxxv. 
<J  For.  Rel.  1899,  615. 
«  Supra,  p.  440. 
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viser  of  Mr.  Conger,  the  American  minister  to  China,  in  the  nego- 
tiations, and  on  Feb.  23,  1901,  when  Mr.  Conger  left  Peking  on 
leave  of  absence,  with  permission  to  visit  the  United  States,  was 
appointed  by  telegraph  as  plenipotentiary  to  continue  the  negotia- 
tions on  the  part  of  the  United  States,  which  he  did  till  the  signa- 
ture of  the  final  protocol,  Sept.  7, 1901." 

(2)    CONDITIONS   AND   QUALIFICATIONS. 

§    633. 

"  No  compensation  provided  for  any  officer "  mentioned  in  sec. 
1675,  fixing  the  salaries  of  diplomatic  officers,  "  or  for  any  assistant 
secretary  of  legation,  or  any  appropriation  therefor,  shall  be  appli- 
cable to  the  payment  of  the  compensation  of  any  person  appointed 
to  or  holding  any  such  office  who  shall  not  be  a  citizen  of  the  United 
States;    nor  shall  any  other  compensation  be  allowed  in  any  such 


case." 


Rfev.  Stats,  of  the  United  States,  sec.  1744. 

The  appointment  of  a  foreign  minister  is  not  complete,  and  the 
Secretary  of  State  is  not  bound  to  issue  his  instructions  and  order  him 
to  his  post,  until  he  has  executed  such  bond  as  is  required  of  him  by 
law. 

Williams  V.  United  States,  23  Ct.  CI.  46. 


oS.  Doc.  67,  57  Cong.  1  sess. ;  For.  Rel.  1901,  App.  3-4.  Feb.  25,  1901,  there 
was  Issued  to  Mr.  Rockhlll  the  following  full  power : 

WILLIAM  Mckinley. 

President  of  the  United  States  of  America. 

To  all  to  whom  these  presents  shall  come,  greeting: 

Know  ye,  that  reposing  si>e(*lal  trust  and  confidence  In  the  Integrity,  pru- 
dence, and  ability  of  William  Woodvllle  Rockhlll,  Commissioner  of  the  United 
States  to  China,  I  have  invested  him  with  full  and  all  manner  of  power  and 
authority,  for  and  in  the  name  of  the  United  States  to  meet  and  confer  with 
any  i»erson  or  persons  duly  authorizetl  thereto  by  the  (lOveruujent  of  Ills 
Majesty  the  Emperor  of  China,  and  with  the  I*lenipotentiaries  of  the  Powers, 
they  being  Invested  with  like  iwwer  and  authority,  and  with  him  or  them  to 
conduct  on  the  part  of  the  United  States,  the  negotiations  for  a  settlement  of  the 
pending  questions  between  the  Power::  and  China. 

In  witness  w^ hereof  I  have  caused  the  seal  of  the  United  States  to  be 
hereunto  affixed. 

Given  under  my  hand  at  the  city  of  Washington  the  twenty-flfth  day  of  Feb- 
ruary, in  the  year  of  our  I^ord  one  thousand  nine  hundred  and  one,  and  of  the 
Independence  of  the  United  States  the  one  hundred  and  twenty-flfth. 

William  McKinley. 

By  the  President : 
John  Hay, 

Secretary  of  State. 

[seal.] 
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'^As  a  general  rule,  no  government  sends  to,  or  at  least  continues 
in,  another  country  a  minister  of  a  higher  grade  than  that  country 
may  reciprocate.  This  rule,  however,  is  by  no  means  invariable,  and 
for  various  reasons  it  seems  to  be  proper  to  leave  it  to  the  President 
to  determine  the  cases  in  which  exceptions  ought  to  be  rj^ade.  There 
are  not  sufficient  advantages  in  having  ministers  of  the  highest  grade 
accredited  to  all  governments — the  most  inconsiderable  as  well  as 
the  most  important — to  justify  a  departure  from  a  long  prevalent 
and  common  usage,  with  many  good  reasons  to  sustain  it." 

Mr.  Marcy,  Sec.  of  State,  to  Mr.  Pennington,  chairman  of  the  Committee 
on  Foreign  Affairs,  House  of  Representatives,  May  23,  1856,  7  MS. 
Rei)ort  Book,  274. 

"  In  ancient  and  more  barbarous  times,  when  nations  had  been  inflamed 
by  long  wars,  and  the  people  wrought  up  to  a  degree  of  fury  on 
both  Bides,  so  as  to  excite  apprehensions  that  ambassadors  would 
be  Insulted  or  massacred  by  the  populace,  or  even  imprisoned,  as  in 
Turliey,  sovereigns  had  insisted  that  ambassadors  should  be  ex- 
changed, and  that  one  should  be  held  as  a  hostage  for  tlie  other.  It 
had  even  been  insisted  that  a  French  ambassador  should  embark  at 
Calais  at  the  same  hour  that  an  English  ambassador  embarked  at 
Dover.  But  these  times  were  passed.  Nations  sent  ambassadors 
now  as  they  pleased.  Franklin  and  his  associates  had  been  sent  to 
France ;  Mr.  Jay  had  been  sent  to  Spain ;  I  had  been  sent  to  Holland ; 
Mr.  Izard  had  been  commissioned  to  Tuscany ;  Mr.  W.  Lee  to  Vienna 
and  Berlin,  without  any  stipulation  for  sending  ministers  in  return. 
We  had  a  minister  in  London  three  years,  without  any  minister  from 
England  in  return.  We  have  had  a  minister  at  Berlin  without  any 
from  Prussia."  (Patriot  Letters,  No.  10,  9  John  Adams's  Works, 
271.) 

"The  Chevalier  de  Pinto  informs  me  that  he  has  written  to  his  court 
for  explanations  upon  some  points,  and  expects  an  answer  in  a  few 
days.  When  it  arrives,  he  will  call  upon  me.  In  the  meantime,  he 
says,  his  court  Is  solicitous  to  send  a  minister  to  America,  but  that 
etiquette  forbids  it,  unless  Congress  will  agree  to  send  one  to  Lisbon. 
They  would  send  a  minister  to  New  York,  If  Congress  would  return 
the  compliment;  but.  If  Congress  will  not  send  a  minister  plenipo- 
tentiary, they  wish  to  send  a  resident,  or  even  a  charge  d'affaires; 
but  etUjuette  will  not  permit  this,  unless  Congress  will  send  a  resi- 
dent or  charge  d'affaires  to  Portugal."  (Mr.  J.  Adams  to  Mr.  Jeffer- 
son, Jan.  19,  178C,  8  John  Adam's  Works,  ^m.) 

**  Negotiation,  in  the  present  state  of  things,  is  attended  with  peculiar 
difficulties.  As  the  King  of  Great  Britain  twice  proposed  to  the 
United  States  an  exchange  of  ministers,  onc»e  through  Mr.  Hartley, 
and  once  through  the  Duke  of  Dorset,  and  when  the  United  States 
agreed  to  the  proposition,  flew  from  It ;  to  send  a  minister  again  to 
St.  James's  till  that  court  explicitly  promises  to  send  one  to  America, 
is  a  humiliation  to  which  the  United  States  ought  never  to  submit. 
A  remonstrance  from  sovereign  to  sovereign  cannot  be  sent  but  by  an 
ambassador  of  some  order  or  other ;  from  minister  of  state  to  minister 
of  state  it  might  be  transmitted  In  many  other  ways.  A  remonstrance, 
in  the  form  of  a  letter  from  the  American  minister  of  state  to  the  Duke 
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of  Leeds,  or  whoever  may  be  secretary  of  state  for  foreign  affairs, 
might  l>e  transQiitted  through  an  envoy,  minister  plenipotentiary,  or 
ambassador  of  the  President  of  the  United  States  at  Paris,  Madrid, 
or  The  Hague,  and  through  the  British  ambassador  at  either  of  those 
courts.  The  utmost  length  that  can  now  be  gone,  with  dignity,  would 
be  to  send  a  minister  to  the  court  of  London,  with  instructions  to 
present  his  credentials,  demand  an  audience,  make  his  remonstrance ; 
but  to  make  no  establishment,  and  demand  his  audience  of  leave,  and 
quit  the  Kingdom  in  one,  two,  or  three  months,  if  a  minister  of  equal 
degree  were  not  appointed,  and  actually  sent,  to  the  President  of  the 
United  States  from  the  King  of  Great  Britain."  (Vice-President 
Adams  to  President  Washington,  Aug.  29,  1790,  8  John  Adams's 
Works,  499.) 

See  also  7  John  Adams's  Works,  451,  452 ;  8  id.  4. 

Mr.  Jackson,  British  minister  at  Washington,  having  been  dismissed  by 
the  United  States  for  cause,  and  the  British  government  having  for 
some  time  left  the  legation  at  W^ashington  in  the  custody  of  a  charge 
d'affaires,  Mr.  Pinkney,  the  American  minister  in  London,  was  in 
stracted  to  turn  the  legation  over  to  a  charge  d'affaires  and  come 
away  on  leave,  unless  the  British  government  should  appoint  another 
minister  to  the  United  States.     (See  infra,  §  (UO,  p.  513.) 

In  President  Monroe's  Cabinet,  on  January  2,  1819,  the  question  of  send- 
ing ministers  to  the  new  South  American  states  coming  up,  Mr.  J.  Q. 
Adams  argued  that  "  it  Is  not  consistent  with  our  national  dignity  to 
be  the  first  in  sending  a  minister  to  a  new  power.  It  had  not  been 
done  by  any  European  power  to  ourselves."  But  receiving  ministers 
was,  "  by  our  Constitution,  an  act  of  the  Executive's  authority.  Gen- 
eral Washington  had  exercised  it  in  recognizing  the  French  Republic 
by  the  reception  of  Mr.  Genest  [Genet].  Mr.  Madison  had  exercised 
it  by  declining  several  years  to  receive,  and  by  finally  receiving,  Mr. 
Onis."     (4  J.  Q.  Adams'  Mem.  206.) 

In  a  note  of  March  18,  1798,  to  Messrs.  Pinckney,  Marshall,  and 
Gerry,  American  envoys  to  France,  Talleyrand,  after  reviewing  the 
questions  pending  between  the  two  countries,  declared  that  the  Ex- 
ecutive Directory,  of  whom  the  envoys  had  not  yet  had  an  audience, 
was  "  disposed  to  treat  with  that  one  of  the  three  whose  opinions,  pre- 
sumed to  be  more  impartial,  promise,  in  the  course  of  the  explana- 
tions, more  of  that  reciprocal  confidence  which  is  indispensable." 
The  envoy  thus  referred  to  was  Gerry.  Early  in  April  Pinckney 
and  Marshall  left  Paris,  Gerry  remained  behind,  but  was  rebuked 
and  recalled. 

In  a  message  to  Congress  of  June  21,  1798,  President  Adams  de- 
clared that  he  would  never  send  another  minister  to  France  without 
assurances  that  he  would  be  "  received,  respected,  and  honored  as  the 
representative  of  a  great,  free,  powerful,  and  independent  nation." 

And  in  his  second  annual  message  President  Adams,  referring  to 
the  circumstance  that  the  French  Government  had  *'  in  a  qualified 
manner  declared  itself  willing  to  receive  a  minister  from  the  United 
States  for  the  purpose  of  restoring  a  good  understanding,"  said :  ^'  It 
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is  unfortunate  for  professions  of  this  kind  that  they  should  be  ex- 
pressed in  terms  which  may  countenance  the  inadmissible  pretension 
of  a  right  to  prescribe  the  qualifications  which  a  minister  from  the 
United  States  should  possess." 

Subsequently,  on  receiving  an  assurance  that  "  whatever  plenipo- 
tentiary "  the  United  States  might  send  "  in  order  to  terminate  the 
existing  differences  between  the  two  countries  "  would  "  undoubtedly 
be  received  with  the  respect  due  to  the  representative  of  a  free,  inde- 
pendent, and  powerful  nation,"  President  Adams  appointed  new 
envoys. 

Am.  State  Papers,  For.  Rel.  II.  158,  164,  166,  185,  210,  229;  Moore,  Int 
Arbitrations,  V.  4423-4427. 

"  Very  soon,  therefore,  after  entering  on  the  office  of  Secretary  of 
State,  I  recommended  to  General  Washington  to  establish,  as  a  rule 
of  practice,  that  no  person  should  be  continued  on  foreign  mission 
beyond  an  absence  of  six,  seven,  or  eight  years.  He  approved  it.  On 
the  only  subsequent  missions  which  took  place  in  my  time,  the  persons 
appointed  were  notified  that  they  could  not  be  continued  beyond  that 
period.  All  returned  within  it  except  Humphreys.  His  term  was 
not  quite  out  when  General  Washington  went  out  of  office.  The  suc- 
ceeding administration  had  no  rule  for  anything;  so  he  continued. 
Immediately  on  my  coming  to  the  administration,  I  wrote  to  him 
myself,  reminded  him  of  the  rule  I  had  communicated  to  him  on  his 
departure ;  that  he  had  then  been  absent  about  eleven  years,  and  con- 
sequently must  return.  On  this  ground  solely  he  was  superseded. 
Under  these  circumstances,  your  appointment  was  impossible  after 
an  absence  of  seventeen  years.  Under  any  others,  I  should  never 
fail  to  give  to  yourself  and  the  world  proofs  of  my  friendship  for 
you,  and  of  my  confidence  in  you.  Whenever  you  shall  return,  you 
will  be  sensible  in  a  greater,  of  what  I  was  in  a  smaller,  degree,  of 
the  change  in  this  nation  from  what  it  was  when  we  both  left  it  in 
1784.  We  return  like  foreigners,  and,  like  them,  require  a  consider- 
able residence  here  to  become  Americanized. 

"  There  is  no  point  in  which  an  American,  long  absent  from  his 
country,  wanders  so  widely  from  its  sentiments  as  on  the  subject  of 
its  foreign  affairs.  We  have  a  perfect  horror  at  anything  like  con- 
necting ourselves  with  the  politics  of  Europe.  It  would  indeed  be 
advantageous  to  us  to  have  neutral  rights  established  on  a  broad 
ground ;  but  no  dependence  can  be  placed  in  any  European  coalition 
for  that.  They  have  so  many  other  by-interests  of  greater  weight 
that  some  one  or  other  will  always  be  bought  off." 

President  Jefferson  to  Mr.  Short.  Oct.  3,  1801.  2  Randall's  Life  of  Jeffer- 
son, 672. 

See  3  Schouler's  Hist.  U.  S.  122,  instancing  illustrations  of  Mr.  Jeffer- 
son's position  above  stated. 
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2.  Credentials  and  Reception. 
(1)  leiters  of  credence,  and  of  recall. 

§  634. 

"  7.  In  most  cases,  a  mission  of  the  United  States  will  be  found 
already  established  at  the  seat  of  government  and  still  in  charge  of 
the  outgoing  representative  or  of  a  charge  d'affaires  ad  interim. 
In  either  case,  the  newly-arrived  representative  should  seek,  through 
the  actual  incumbent  of  the  mission,  an  informal  conference  with  the 
minister  for  foreign  affairs,  or  such  other  officer  of  the  government 
to  which  he  is  accredited  as  may  be  found  authorized  to  act  in  the 
premises,  and  arrange  with  him  for  his  official  reception.  lie  should 
at  the  same  time,  in  his  own  name,  address  a  formal  note  to  the  min- 
ister for  foreign  affairs,  communicating  the  fact  of  his  appointment 
and  his  rank  and  requesting  the  designation  of  a  time  and  place  for 
presenting  his  letter  of  credence. 

"  8.  Should  the  representative  be  of  the  grade  of  ambassador 
extraordinary  and  plenipotentiary,  envoy  extraordinary  and  mini:^- 
ter  plenipotentiary,  or  minister  resident — in  any  of  which  cases  he 
will  bear  a  letter  of  credence  signed  by  the  President  and 
addressed  to  the  chief  of  the  government — he  should,  on  asking  audi- 
ence for  the  purpose  of  presenting  the  original  in  person,  communi- 
cate to  the  minister  for  foreign  affairs  the  open  office  copy  which 
accompanies  his  original  instructions.  lie  will  also,  for  the  comple- 
tion of  the  archives  of  his  mission,  prepare  and  retain  on  file  a  copy 
of  his  letter  of  credence. 

''  9.  If  the  diplomatic  representative  be  of  the  rank  of  charge 
d'affaires,  bearing  a  letter  of  credence  addressed  to  the  minister  for 
foreign  affairs,  he  should,  on  addressing  to  the  minister  the  formal 
note  prescribed  in  paragraph  7,  communicate  to  him  the  office  copy 
of  his  letter  of  credence  and  await  the  minister's  pleasure  as  to 
receiving  the  original  in  a  personal  interview. 

"  10.  On  the  occasion  of  presenting  ceremonial  letters  of  credence 
or  of  recall  to  the  head  of  the  government,  it  is  usual  at  most  capi- 
tals for  the  retiring  or  incoming  diplomatic  representative  to  make 
a  brief  address  pertinent  to  the  occasion.  This  address  should  be 
written  and  spoken  in  English  by  the  representative  of  the  United 
States.  Before  the  day  fixed  for  his  audience  of  reception  or  of 
leave-taking,  the  diplomatic  representative  should  furnish  to  the 
minister  for  foreign  affairs  a  copy  of  his  proposed  remarks,  in  order 
that  a  suitable  reply  thereto  may  be  prepared.  A  copy  of  the 
address  and  of  the  reply  must  be  sent  to  the  Department  of  State." 

Instructions  to  Diplomatic  Officers  of  the  United  States  (1807),  sees.  7-10. 
See,  as  to  "  letters  of  credence,"  J.  Q.  Adams'  Mem.  IV.  231. 


462  INTERCOUR8B   OF   STATES.  [§^34. 

"  I  had  the  honor  of  receiving  your  letter  of  11  March,  enclosing  a 
letter  from  the  King  of  Sweden,  Charles  John,  and  addressed  to  the 
President  and  Senate  of  the  United  States,  announcing  the  decease 
of  the  late  King.  The  President's  answer  is  herewith  enclosed; 
which  you  will  deliver  in  person  to  the  King,  together  with  your  own 
letter  of  credence.  A  copy  of  it  also  is  transmitted,  which,  according 
to  the  usage,  you  will  communicate  to  the  minister  of  foreign  affairs 
before  you  deliver  the  original. 

"  By  the  third  section  of  the  second  article  of  the  Constitution  of 
the  United  States,  it  is  provided  that  the  President  '  shall  receive 
ambassadors  and  other  public  ministers.'  It  is  therefore  to  him  that 
their  credential  letters  and  all  public  letters  of  foreign  sovereigns  to 
the  Government  of  the  United  States  should  be  addressed.  Neither 
the  House  of  Representatives  nor  the  Senate,  nor  the  two  Houses  in 
Congress  assembled,  hold  correspondence  with  foreign  princes,  or 
states.  The  European  sovereigns,  none  of  whom  appear  to  under- 
stand or  to  have  attended  to  this  part  of  our  Constitution,  have  ad- 
dressed their  letters  sometimes  to  the  Congress  of  the  United  States, 
sometimes  to  the  President  and  Congress,  and  sometimes  to  the 
'  United  States.'  This  is  the  first  letter  which  has  been  addressed  to 
the  President  and  Senate;  a  formula  probably  suggested  to  the 
Swedish  Government  by  the  occasion  which  they  have  had  to  observe 
the  agency  attributed  to  the  Senate  by  our  Constitution  with  regard  to 
the  ratification  of  treaties,  and  to  the  appointment  of  our  own  public 
ministers  abroad.  This  conclusion  is,  however,  incorrect,  because, 
as  I  have  noticed,  the  authority  to  receive  foreign  ministers  is  vested 
exclusively  in  the  President,  and  in  practice  all  the  letters  from  for- 
eign sovereigns,  however  addressed,  are  opened  and  answered  only 
by  him.  You  may  take  occasion  to  state  this  to  the  Swedish  minister 
of  foreign  affairs,  as  a  reason  why  the  King's  letter,  though  addressed 
to  the  President  and  Senate,  is  answ^ered  only  by  the  President.  At 
the  same  time  you  may  intimate  that,  although  its  address  should 
have  been  to  the  President  alone,  he  was  disinclined  to  be  punctilious 
on  a  mere  point  of  form,  and  received  it  without  hesitation,  not  doubt- 
ing that  the  style  of  address  conformable  to  our  Constitution,  when 
known  to  the  Swedish  Government,  will  in  the  case  of  any  future 
correspondence  be  observed." 

Mr.  Adams,  Sec.  of  State,  to  Mr.  RusseU,  charge  d'affaires  to  Sweden,  No. 

2,  May  24,  1818,  MS.  Inst  U.  States  Ministers,  VIII.  182. 
See,  also,  Mr.  Randolph,  Sec.  of  State,  to  the  President,  Oct.  14,  1794,  8 

MS.  Dom.  Let  339. 

"According  to  usual  precedent  among  western  nations  new  letters 
would  be  forwarded  accrediting  the  minister  to  the  new  sovereign, 
and  for  many  reasons  of  propriety  and  general  c/)nvenience  foreign 
representatives  would  in  general  be  required  to  provide  themselves 


§  ^>34.]  CREDENTIALS  AND  RECEPTION.  463 

with  new  ci'edentials  upon  the  accession  of  a  new  sovereign,  or  on  the 
occurrence  of  a  change  in  the  head  of  the  Government." 

Mr.  Fish,  Sec.  of  State,  to  Gen.  Schenck,  mln.  to  England,  No.  719,  April 
27,  1875,  MS.  Inst.  Gr.  Br.  XXIV.  59. 

June  4,  1885,  Mr.  Denby.  American  minister  at  Peking,  was  given  a  letter 
of  credence  to  "His  Imperial  Majesty  the  Emperor  of  China."  This 
letter  was  signed  by  President  Cleveland.  The  original  was  retained 
by  Mr.  Denby  after  his  arrival  at  Peking,  as  the  Emperor  was  not 
then  granting  audiences  to  foreign  ministers.  In  1891,  when,  on  the 
termination  of  the  regency,  the  foreign  ministers  were  received  by 
the  Emperor  on  his  assuming  the  Imperial  power,  Mr.  Denby  re- 
quesrted  a  new  letter  of  credence.  President  Cleveland  having  been 
succeeded  by  President  Harrison.  The  Department  of  State  sent 
the  letter,  but  explained :  "  You  will  by  this  time  have  seen  that  it  U 
sent  to  you  by  way  of  fitly  marking  the  termination  of  the  regency  and 
the  assumption  of  the  reins  of  government  by  the  Emperor.  It  Is 
not  customary  to  issue  new  credential  letters  here  on  the  inaugura- 
tion of  a  President,  the  commissions  signed  by  the  outgoing  President 
continuing  in  full  force  until  a  successor  is  named."  (Mr.  Blaine, 
Se<\  of  State,  to  Mr.  Denby,  mln.  to  China,  No.  603,  March  30,  1891, 
For.  Rel.  1891,  392,  393.  See,  also,  same  to  same.  No.  584,  Jan.  27, 
1891,  id.  363.) 

Vrith  reference  to  the  assumption  by  the  King  of  Corea,  on  Octo- 
ber 12,  1897,  of  the  title  of  Emperor,  the  Department  of  State  said : 
"  The  Department  .  .  .  understands  .  .  .  that  it  is  not  a 
change  of  government,  but  merely  a  change  of  style  on  the  part  of 
^  the  chief  ruler  of  the  countrj^'  and  as  such  needs  no  formal  entrance 
upon  new  relations,  as  in  the  case  of  a  revolutionary  government 
assuming  power,  or  a  dynastic  or  constitutional  change  in  the  organi- 
zation and  function  of  a  state.'' 

Mr.  Sherman,  Sec.  of  State,  to  Mr.  Allen,  chargC'  d'affaires,  Nov.  30.  1897, 

For.  Rel.  1898.  485. 
The  phrase  "  chief  ruler  of  the  country "  was  used  in  describing  the 

Corean  King  In  the  Chinese  text  of  the  treaty  l)etween  the  United 

States  and  Corea. 
It  api>ears  that  no  government  reaccredited   its  envoy,  but  the  repre- 

Fentativos  of  Iliissia,  Japan,  and  the  United  States,  and  perhaps  of 

other  powers,  recognized  His  Majesty's  new  ranlc  and  <*ongratulated 

him  ui)on  it.     (Mr.  Allen.  charg<^  d'affaires,  to  Mr.  Sherman.  Sec.  of 

State,  Feb.  12.  1898,  For.  Kel.  1808,  4SiK  487.  490.) 

"  I  have  the  honor  to  acknowledge  the  receipt  of  your  note  of  the 
20th  instant,  enclosing  a  copy  of  an  autograph  letter  from  the  Presi- 
dent of  Costa  Rica  to  the  President  of  the  United  States  accrediting 
Mr.  Manuel  Aragon  as  the  delegate  of  Costa  Rica  to  the  conference 
of  American  States,  and  asking  the  designation  of  a  day  for  the 
formni  presentation  to  the  President  by  Mr.  Aragon  of  his  original 
lettpr. 

"  I  lK»g  to  inform  you,  in  reply,  that  the  (\)ngress  being  an  inde- 
I)endent  body,  of  equal  delegates,  the  credentials  of  its  meml)ers  are 
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not  necessarily  addressed  to  any  one  of  the  governments  taking 
part  therein,  but,  following  the  usual  procedure  in  such  cases,  are 
exhibited  by  the  delegates  to  each  other,  as  their  plenipotentiary 
powers  to  meet  and  discuss  the  objects  of  their  mutual  conference. 
This  will  be  done,  of  cours(»,  when  the  delegates  meet  on  Tuesday, 
the  2d  proximo,  at  12  o'clock  noon,  in  the  diplomatic  audience  room 
of  the  Department  of  State.  Immediately  thereafter  the  members 
of  the  conference  will  be  presented  in  a  body  to  the  President  of  the 
United  States." 

Mr.  Adee,  Act.  Scm'.  of  State,  to  Sefior  Don  Pedro  Perez  y  Zeledon,  Sept. 
24.  1889,  MS.  Notes  to  Costa  Rica,  IT.  115. 

\  diplomatic  officer,  on  ending  his  mission,  presents  to  the  sov- 
ereign or  government  to  which  he  is  accredited  a  letter  of  recall. 
Unless  he  should  be  obliged  to  leave  sooner,  it  is  customary  for  him 
to  present  it  in  the  same  audience  in  which  his  successor  presents 
his  letter  of  credence.  If  the  retiring  officer  should  not  receive  his 
letter  of  recall  in  season  to  present  it  prior  to  his  departure,  his 
successor,  or  (under  special  instructions)  the  charge  d'affaires  ad 
interim,  may  deliver  it  in  such  manner  as  may  be  indicated  by  the 
minister  for  foreign  affairs. 

Instructions  to  the  Diplomatic  Officers  of  the  United  States  (1897),  seca. 
11,  12. 

In  1868  Mr.  George  Bancroft,  while  minister  to  Prussia,  was 
specially  accredited  to  Bavaria,  Wiirtemberg,  Baden,  and  Hesse,  for 
the  purpose  of  concluding  naturalization  treaties,  and  was  received 
at  those  courts.  In  1871  he  was  furnished  with  new  credentials  as 
minister  to  the  (ierman  Empire.  On  his  retirement,  in  1874,  he  sug- 
gested that  he  should  be  furnished  wnth  letters  of  recall,  not  only  to 
the  German  Emperor,  but  also  to  the  South  German  courts,  to  which 
he  was  in  1808  specially  accredited.  The  Department  of  State, 
April  21, 1874,  replied :  "  On  examination  of  the  precedent  established 
in  the  case  of  Mr.  Wheaton,  who  while  minister  at  Berlin  was  em- 
powered to  conclude  treaties  with  other  German  states,  it  is  found 
that  it  was  not  deemed  expedient  at  that  time  to  authorize  Mr.  Whea- 
ton to  present  special  letters  of  recall.  The  Department  regards  the 
decision  then  made  as  correct,  and  adheres  to  it  in  the  present  case." 
Mr.  Bancroft  therefore  was  furni^lied  with  letters  of  recall  only  to 
the  German  Emperor. 

It  transpired  in  181)5,  some  years  after  Mr.  Bancroft's  death,  that  he 

still  officially  stood  as  the  diplomatic  representative  of  the  United 

States  to  Bavaria. 

Mr.  Fish.  Soc.  of  State,  to  Mr.  Bancroft,  April  21,  1874.  For.  Rel.  1874, 
444 ;  Mr.  Uuiiyon,  auii).  to  (Jerniany,  to  Mr.  Olney,  Sec.  of  State,  Oct. 
2,  1895,  For.  Kel.  1895.  I.  471>-480. 
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(2)    PBESENTATION  OF. 

§635. 

"  The  ceremonies  observed  with  respect  to  Mr.  Fauchet^  the  minister 
plenipotentiary  of  the  French  Republic^  upon  his  arrival  at  Phila- 
delphia^ in  February^  179^. 

"  Immediately  on  his  arrival  he  waited  on  the  Secretary  of  State 
and  communicated  to  him  a  copy  of  his  letters  of  credence. 

"  The  Secretary  informed  him  that  he  would  impart  them  to  the 
President  and  let  him  koow  the  President's  pleasure. 

"  On  the  same  dav  the  copy  of  the  letters  was  laid  before  the  Presi- 
(lent,  who,  having  examined  them,  appointed  the  succeeding  day  at  12 
o'clock  for  the  presentation  of  the  minister. 

"  This  was  announced  to  the  minister  in  a  note  from  the  Secretary, 
in  which  he  informed  him  that  he  should  return  his  visit  at  eleven 
o'clock,  and  would  then  proceed  with  him  in  his  carriage,  at  the  ap- 
pointed hour,  to  the  President. 

"Accordingly,  a  few  minutes  before  twelve,  the  Secretary  reminded 
the  minister  of  the  approach  of  the  hour,  and  they  both  went  to  the 
President's  in  the  Secretary's  carriage. 

"  The  President's  private  secretary  received  them,  and  they  were 
shewn  into  a  room,  where  the  President  was  sitting  alone. 

"  Upon  their  entering  and  bowing  he  arose  and  bowed,  and  the 
Secretary,  who  preceded  the  minister,  said  to  the  President  '  that  he 
begged  leave  to  present  to  him  M.  Fauchet,  who  had  been  nominated 
as  the  minister  plenipotentiary  of  the  French  Republic' 

"  The  minister  then  presented  to  the  President  his  sealed  creden- 
tials, adding  such  complimentary  expressions  as  the  occasion  sug- 
gested. 

"  The  President,  having  received  them,  retired  to  his  seat  and  de- 
sired the  minister  and  the  Secretary  to  sit,  two  chairs  being  prepared 
for  this  purpose. 

"  He  then  opened  the  sealed  credentials  and  delivered  them  to  the 
Secretary,  who  rose  and  read  them  standing. 

"After  this,  the  President  said  that  he  received  M.  Fauchet  as  the 
minister  plenipotentiary  of  the  French  Republic,  subjoining  some 
friendly  expressions  towards  the  French  nation. 

"  The  minister  replied  in  a  complimentary  style  of  thanks. 

"  The  President,  minister,  and  Secretary  being  again  seated,  after 
some  ordinary  discourse,  and  a  convenient  pause,  the  two  last  retired, 
taking  leave. 

"  The  Secretary  then  carried  the  minister  into  another  room,  where 
Mrs.  Washington  was,  and  introduced  him  to  her. 

H.  Doc.  551— vol  4 30 
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'^  He  afterwards  accompanied  him  to  the  President's  public  room  on 
Tuesday  and  Mrs.  Washington's  on  Friday. 

"The  President  invited  him  to  dinner  on  the  fourth  day  after 
presentation,  together  with  the  Vice-President,  governor  of  Pennsyl- 
vania, a  member  of  the  Senate  from  each  State,  the  heads  of  Depart- 
ments, and  the  Attorney-General  of  the  United  States." 

6  MS.  Dom.  Let  70.    See,  aleo,  Mr.  Randolpfa,  See,  of  State,  to  M.  Fauchet, 

Feb.  22,  1794,  id.  69. 
For  John  Adams'  account  of  his  presentation  to  Geo.  III.  and  the  Queen, 

see  1  Lyman's  Dip.  of  the  U.  S.  159. 
For  the  details  of  the  reception  of  Gerard,  the  first  French  minister  to  the 

United  States,  by  Congress,  in  July,  1778,  see  id.  57. 
See  Mr.  Jay,  Sec.  for  For.  Aff.,  to  Mr.  Van  Berckel,  Teb,  25,  1788»  3  Am. 

Let  332. 
As  to  China,  see  infra,  $687. 

"  Yesterday  Mr.  Freire  presented  to  me  his  credentials  from  the 
Queen  of  Portugal,  as  her  minister  resident.  He  is  styled  the  Cheva- 
lier Cyprian  Ribeiro  Freire.  They  are  in  substance  correct,  tho',  from 
an  ignorance  of  our  Constitution,  he  is  said  to  be  sent  to  reside  near 
the  Congress*  Being  satisfied  that  he  would  be  received,  I  inter- 
changed the  usual  civility  of  language.  He  expressed  a  desire  to 
visit  Mrs.  Washington.  I  remarked  that  he  must  be  sensible  that  I 
could  not  absolutely  recognize  him  as  minister  until  he  was  accepted 
by  the  President.  He  answered  that  he  was  aware  of  it.  I  then 
told  him  that,  as  gentlemen  not  in  public  character  waited  on  Mrs. 
Washington  on  a  Friday  night,  I  would  accompany  him  then,  and 
introduce  him  as  Mr.  Freire,  but  must  reserve  my  annunciation  of 
him  to  her  in  the  quality  of  minister  until  you  had  received  him.  So 
this  etiquette  stands,  and,  I  believe,  on  grounds  of  propriety." 

Mr.  Randolph,  Sec.  of  State,  to  the  President,  Oct  14,  1794,  7  MS.  Doui. 
Let  339. 

"  Some  misunderstanding  having  taken  place,  in  former  instances, 
in  the  intercourse  between  the  Government  of  the  United  States  and 
the  members  of  the  diplomatic  corps,  it  is  proper  that  certain  rules 
should  be  adopted  to  prevent  the  like  in  future. 

"The  augmentation  which  has  already  taken  place  in  the  diplo- 
matic corps  in  the  United  States,  and  the  probability  that  it  will  still 
further  augment,  is  a  strong  argument  in  favor  of  such  rules. 

"  In  adopting  these  rules,  attention  is  due  to  the  usage  of  European 
governments  in  their  intercourse  with  each  other.  Some  attention 
is  also  due  to  that  which  is  applied  to  the  ministers  of  the  United 
States  by  the  several  European  governments  at  which  they  have 
been  represented. 

"  The  following  is  believed  to  be  a  correct  statement  of  the  rules 
practised  in  certain  European  governments : 
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"  When  a  foreign  minister  arrives  at  London,  Paris,  St.  Peters- 
burg, or  other  European  court,  he  obtains  an  interview  of  the  secre- 
tary of  state  for  foreign  affairs,  and  delivers  to  him  a  copy  of  his 
letter  of  credence.  The  secretary  of  state  afterwards,  on  a  day 
fixed,  presents  him  to  the  sovereign,  to  whom  he  delivers  the  original. 
On  that  day,  or  as  soon  as  convenient,  he  visits  all  the  secretaries,  or 
heads  of  the  government. 

"  The  foreign  minister's  wife,  who  has  claims  incident  to  the  sta- 
tion of  her  husband,  makes  a  visit  at  the  same  time  to  the  wives  of 
the  secretaries,  or  heads  of  the  government. 

"  When  foreign  ministers  leave  the  seat  of  government,  to  travel 
in  the  interior,  they  give  notice  of  it  to  the  secretary  of  state  for 
foreign  affairs.     They  likewise  give  notice  of  their  return  home." 

Informal  paper  transmitted  by  Mr.  Monroe,  Sec.  of  State,  to  Mr.  Serurier, 
'     French  min.,  May  5,  1814,  MS.  Notes  to  For.  Leg.  II.  129. 

"At  these  audiences  [those  of  President  Monroe  with  foreign  min- 
isters at  Washington]  the  President  observes  the  usual  forms  prac- 
ticed by  European  sovereigns  on  similar  occasions.  That  is,  he  re- 
ceives them  standing,  dressed  in  a  half  military  uniform  or  a  full  suit 
of  black.  The  ministers  are  in  full  court  dress.  He  stands  in  the 
center  of  the  drawing-room,  and  I  accompany  them,  keeping  the 
right  hand.  On  receiving  the  letter  the  President  hands  it,  unopened, 
to  me.  .  .  .  The  President  has  a  general  answer  to  the  short 
addresses  which  the  ministers  make  in  delivering  these  letters,  namely, 
'  that  the  United  States  takes  a  great  interest  in  everything  that  con- 
cerns the  happiness  of  their  sovereign,'  with  very  little  variation 
adapted  to  each  particular  case.     He  makes  no  other  conversation." 

4  Memoirs  of  J.  Q.  Adams,  314. 

"  The  diplomatic  agents  who  are  accredited  to  the  President  usually 
transmit  to  the  Department  a  copy  of  their  letter  of  credence,  with  a 
note  requesting  the  appointment  of  a  time  for  them  to  present  the 
original.  A  copy  of  the  remarks  which  they  may  think  proper  to 
make  on  the  occasion,  frequently  accompanies  their  note  asking  for  a 
presentation,  and  is  submitted  to  the  President  in  order  that  he  may 
prepare  a  suitable  reply.  It  has  not  of  late  been  deemed  necessary  to 
write  out  this  answer.  The  Secretary  of  State  usually  accompanies 
the  diplomatic  agent  to  the  President  on  his  first  presentation,  but 
this  is  not  deemed  necessary  on  subsequent  occasions." 

Mr.  Marcy,  Sec.  of  State,  to  Mr.  Almonte,  Jan.  27,  1855,  MS.  Notes  to 
Mex.  VII.  14. 

"As  the  presentation  of  an  envoy's  credentials,  when  they  are  ad- 
dressed to  the  President  by  (he  chief  of  the  foreign  state  which  sends 
him,  is  performed  in  private  audience,  the  ceremonial  is  simple. 
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Upon  the  receipt  of  the  appointed  envoy's  note  submitting  an  office 
copy  of  his  letter  of  credence  and  requesting  the  assignment  of  a  day 
and  hour  for  his  reception,  the  President's  directions  in  the  premises 
are  sought,  and  the  Secretary  of  State  informs  the  envoy  of  the  time 
designated,  adding  that  if  he  will  visit  the  Department  of  State  a  few 
moments  before  the  hour  fixed,  it  will  afford  him  pleasure  to  accom- 
pany him  to  the  Executive  Mansion  and  present  him  to  the  President. 

"  Upon  the  envoy's  responding  to  this  invitation,  the  Secretary  of 
State  accompanies  him  in  person  and  presents  him  by  name  and  title 
to  the  President,  who  receives  him  in  one  of  the  private  reception 
rooms  of  the  Executive  Mansion.  The  envoy  pronounces  a  written 
address,  of  which  a  copy  has  previously  been  furnished  to  the  Secre- 
tary of  State,  and  delivers  his  sealed  letter  of  credence,  whereupon  the 
President  in  turn  reads  the  reply  which  has  befin  prepared  in  advance. 
After  a  few  moments  of  informal  conversation  the  envoy  withdraws. 

"  The  audience  is  entirely  private,  no  one  but  the  Secretary  of  State 

being  present.     No  formalities  of  military  parade  accompany  the 

envoy's  visit  either  to  the  Department  of  State  or  to  the  Executive 

Mansion." 

Mr.  Bayard,  Sec.  of  State,  to  Mr.  Varas,  Feb.  '7,  1889,  MS.  Notes  to  Cbile. 
VI.  361. 

"  There  is  no  maxim  more  clearly  settled  in  all  courts,  and  in  all 
negotiations  between  nations,  than  that  sovereign  should  always  speak 
1o  sovereign  and  minister  to  minister.  I  am  not  at  all  surprised, 
therefore,  although  I  am  much  mortified,  at  having  my  memorials  to 
their  High  Mightinesses,  and  to  his  Most  Serene  Highness,  re- 
turned to  me,  with  the  letter  inclosed  from  Mr.  Fagel.  I  should  have 
had  a  letter  of  recall,  signed  by  the  President  of  Congress,  by  their 
order,  and  addressed  to  their  High  Mightinesses.  There  is  a  similar 
irregularity  in  my  recall  from  the  British  court;  for,  although  my 
connnission  is  limited  to  three  year.-!,  yet  my  letter  of  credence  to  his 
Majesty  has  no  limits  at  all.  If  the  omission  of  a  letter  from  Con- 
oress  to  the  King,  upon  this  occasion,  should  not  be  taken  as  an 
offense,  it  will  not  be  because  it  is  not  observed ;  but  from  motives  too 
humiliating  to  Congress,  as  well  as  their  minister  here,  to  be  ex- 
plained."" 

Mr.  Adams  to  Mr.  Jay,  Feb.  1(>,  1788,  8  John  Adams's  Works,  478. 

"  I  have  this  morning  had  the  honor  of  submitting  to  the  President 
your  letter  of  yesterdav. 

'"  xVs  I  am  mu(!h  pressed  for  time  at  this  moment,  I  shall  only  an- 
swer so  much  of  it  as  relates  to  your  request  of  presenting  your  suc- 
cessor, Mr.  A  (let,  to  the  President  of  the  United  States. 

'*  The  usage  which  has  bec^n  established  on  this  occasion  by  our 
Government  is,  that  a  new  foreign  minister  be  presented  to  the  Presi- 
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dent  by  the  Secretary  of  State,  no  person  being  present  but  the 
President,  the  new  minister,  and  the  Secretary;  that  the  preceding 
mmister,  having  letters  of  recall  to  be  delivered  to  the  President,  is 
entitled  to  a  formal  audience;  but,  this  case  not  now  existing,  the 
arrangements  concerning  it  need  not  be  mentioned;  that,  generally 
speaking,  if  the  preceding  minister  who  is  withdrawn,  having  no 
letters  of  recall  to  be  delivered,  w  ishes  to  pay  a  respectful  civility  to 
the  Chief  Magistrate,  by  a  visit  for  taking  leave,  he  will  be  received 
with  pleasure,  but  without  the  formality  of  an  audience.  If,  there- 
fore, this  last  mode  be  one  which  you  desire,  I  will  with  great  cheer- 
fulness attend  you  to  the  President's  to-morrow,  or  at  any  other  time 
more  agreeable  to  you." 

Mr.  Randolph,  Sec.  of  State,  to  Mr.  Faucbet,  French  mln.,  June  1(5,  1795, 
8  MS.  Dom.  Let.  259. 

"  On  arriving  at  his  post  the  minister's  first  duty  is  to  inform  the 
minister  for  foreign  affairs  of  his  arrival,  and  of  his  character,  and  to 
request  an  interview  for  the  purpose  of  asking  an  audience  for  the 
purpose  of  presenting  his  credentials  to  the  head  of  the  state.  He  is 
usually  received  at  once  by  the  minister,  and  by  the  sovereign  as  soon 
as  an  interview  can  be  arranged,  though  in  case  of  absence  or  illness 
there  may  be  a  delay  of  weeks,  if  not  of  months.  Etiquette,  however, 
demands  that  the  audience  for  presenting  credentials  sliould  take 
place  as  early  as  possible.  These  audiences  are  either  public  or 
private.  In  the  first  the  minister  is  accompanied  by  the  minister  of 
foreign  affairs,  generally  followed  by  his  own  secretaries,  and  gcx^s  to 
the  palace  in  more  or  less  state,  according  to  the  customs  of  the  place; 
for  these  vary  greatly  in  different  capitals.  F'or  an  ambassador  a 
state  carriage  is  always  sent.  This  is  not  always  the  case  with  the 
minister  in  a  capital  where  ambassadors  also  reside,  it  l>eing  con- 
sidered desirable  to  draw  distinctions  of  ceremonv  l)otween  the  two. 
In  small  countries,  where  there  are  no  ambassadors,  a  state  carriage 
is  usually  sent  for  the  minister,  in  some  cases  accompanied  by  an 
escort.  At  a  formal  audience  all  parties  are  standing:  the  minister 
enters,  is  introduced  to  the  sovereign  by  the  minister  of  foreign 
affairs,  addresses  a  few  words  to  him  stating  his  character,  and  pre- 
sents his  letters  of  credence.  These  the  sovereign  takes,  sometimes 
goes  through  the  formality  of  reading  them,  and  replies  briefly  to  the 
minister.  After  the  formal  part  of  the  audience  is  over,  there  is 
generally  a  friendly  conversation  of  a  few  moments,  and  the  cere- 
mony ends  in  much  the  same  way  as  it  began.  In  some  countries  it 
is  expected  that  a  formal  speech  will  be  made  by  the  minister  to  the 
sovereign,  and  a  formal  reply  made.  In  such  cases  the  speech  is 
written  out  in  advance  and  given  to  the  minister  of  foreign  affairs, 
who  returns  a  copy  of  the  reply  before  the  audience  takes  place. 
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This  is  in  order  to  prevent  embarrassment,  as  well  as  to  see  that  noth- 
ing impleasant  be  said.  In  some  countries,  as  in  Russia,  a  minister 
is  nearly  always  received  in  private  audience.  He  goes  to  the  palace 
alone,  is  met  by  the  Grand  Master  of  Ceremonies,  conducted  to  the 
Emperor,  introduced  into  his  room,  and  is  left  alone  with  him.  After 
a  word  or  two  the  Emperor  requests  the  minister  to  be  seated ;  and 
the  conversation  is  informal." 

Schuyler's  Am.  Dip.  136-13a 

3.  End  of  Mission. 

§  636. 

A  civil  officer  has  a  right  to  resign  his  office  at  pleasure,  and,  to 
take  effect,  it  is  only  necessary  that  the  resignation  should  be  received 
by  the  President;**  but  it  is  customary,  in  the  case  of  diplomatic 
officers,  to  fix  a  date  when  the  resignation  shall  be  deemed  to  take 
effect.  Resignation  while  at  one's  post  is,  unless  otherwise  speci- 
fied, understood  to  take  effect  on  the  officer's  being  relieved  by  his 
successor;  but,  resignation  while  on  leave  in  the  United  States,  is 
understood  to  take  effect  from  the  date  of  its  acceptance. 

If  the  diplomatic  agent  tender  his  resignation  while  absent  from 
his  post  on  leave,  but  not  in  the  United  States,*  it  is  understood, 
unless  otherwise  stated,  that  he  will  return  to  his  mission  on  the 
termination  of  his  allotted  leave  and  await  the  arrival  of  his  suc- 
cessor; but  if  his  successor  reach  the  seat  of  his  mission  Ix^fore  the 
termination  of  the  agent's  leave  of  absence,  his  resignation  and  his 
leave  of  absence  take  effect  and  determine  on  the  entrance  of  his 
successor  upon  the  duties  of  his  office  by  presentation  of  his  creden- 
tials. 

If  a  diplomatic  agent,  having  received  leave  of  absence  (with  or 
without  permission  to  return  to  the  United  States),  tender  his  resig- 
nation to  take  effect  at  the  expiration  of  his  leave  of  absence,  it  may 
be  so  accepted,  provided  the  demands  of  the  public  service  do  not 
require  that  the  vacancy  be  sooner  filled ;  and  if  so  filled,  the  retiring 
officer's  leave  shall  be  held  to  terminate  therebv. 

A  recall  is  usually  accomplished  at  the  pleasure  of  the  President, 
during  a  session  of  the  Senate,  by  sending  to  that  body  the  nomina- 
tion of  the  officer's  successor.  Upon  the  confirmation  and  commission 
of  his  successor  the  original  incumbent's  office  ceases.  He  is,  how- 
ever, expected  to  remain  at  his  post  until  duly  relieved.  If  circum- 
stances require  otherwise,  the  case  must  be  governed  by  the  special 
instructions  of  the  Secretarv  of  State.     In  any  case  his  official  func- 


a  United  States  r.  Wright,  1  McLean,  509. 
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lions  do  not  cease  until  he  has  received  notification  of  the  appoint- 
ment of  his  successor,  either  by  specific  instruction  of  the  Department 
of  State  or  by  the  exhibition  of  his  successor's  commission. 

A  diplomatic  officer  may  be  recalled  while  on  leave  of  absence,  and 
his  successor  appointed,  as  above.  In  such  case,  his  office,  and 
with  it  his  leave  of  absence,  ceases  on  the  receipt  by  him  of  offi- 
cial notification  of  the  fact. 

*     Instructions  to  Diplomatic  Officers  of  the  United  States   (1897),  sees. 
272-280. 
As  to  the  recall  of  Mr.  Motley  from  London,  see  S.  Ex.  Doc.  11,  41  Cong. 
3  sess.    See,  also,  S.  Ex.  Doc.  1,  40  Cong.  2  sess. 

Although  the  mission  of  a  minister  ordinarily  terminates  with  his 
delivery  of  a  letter  of  recall,  this  is  open  to  many  exceptions.  "  The 
more  usual  practice  has  been  for  the  succeeding  minister  to  present 
the  letter  recalling  his  predecessor.''  Hence  an  omission  to  send  the 
retiring  minister  a  letter  of  recall  does  not  in  itself  sustain  a  minister 
in  remaining  at  his  post  after  the  period  fixed  for  his  return. 

Mr.  Forsyth,  Sec.  of  State,  to  5tli  Auditor,  July  6,  1840,  31  MS.  Dom. 
Let.  134. 

A  foreign  minister  of  the  United  States  is  not  ordinarily  displaced 
by  the  appointment  of  a  successor  until  the  latter  enters  upon  his 
duties. 

Akerman,  At.  Gen.,  1870,  13  Op.  300. 

General  Schenck  on  the  17th  of  February,  1876,  tendered  his  resig- 
nation as  minister  to  London,  to  take  effect  on  the  arrival  of  his  suc- 
cessor. Before  his  letter  of  resignation  arrived,  and  on  the  21st  of 
February,  1876,  he  sent  a  telegram  asking  leave  of  absence  to  repair 
to  Washington,  which  leave  was  given  on  23d  of  February.  On 
March  6  the  Secretary  of  State  wrote  to  Greneral  Schenck  that  his  res- 
ignation was  accepted.  Before  this  letter  reached  London,  General 
Schenck  was  on  his  way  to  Washington.  On  the  17th  of  February 
the  name  of  Mr.  Dana  was  sent  to  the  Senate  as  successor  to  General 
Schenck,  the  message  stating  that  the  nomination  was  in  place  of 
Greneral  Schenck,  ^^  resigned."  It  was  held  that  when  the  resignation 
was  tendered,  and  the  time  at  which  it  was  to  take  effect  was  specifi- 
cally named  in  the  resignation,  the  acceptance  of  the  resignation 
without  qualification  was  an  acceptance  with  the  condition  attached. 
It  was  at  the  same  time  held  that  if  General  Schenck  had  remained  in 
England  he  would  have  continued  to  be  minister  until  the  arrival  of 
his  successor;  but  having  subsequently  obtained  leave  of  absence,  and 
having  returned  in  pursuance  of  that  leave,  he  ceased  to  be  minister 
on  the  nomination  and  confirmation  of  his  successor. 

Pierrepont,  At  Gen.,  1876,  15  Op.  90. 


472  INTERCOURSE   OF   STATES.  [§  636. 

In  consequence  of  the  failure  of  Congress,  in  1878,  to  make  an 
appropriation  for  the  expenses  of  a  mission  to  Athens,  Mr.  J.  Mere- 
dith Read,  charge  d'affaires  at  that  capital,  was  directed  to  close  the 
legation.  Subsequently,  however,  Mr.  Read  having  intimated  that 
he  was  willing  to  continue  in  the  discharge  of  his  duties  and  take 
the  chances  of  an  appropriation  being  made,  the  Department  of 
State,  holding  that  the  office  was  not  necessarily  abolished  by  the 
failure  of  Congress  to  make  an  appropriation  for  its  maintenaRce, 
instructed  Mr.  Read  that  he  might  continue  in  the  discharge  of  his 
duties,  relying  for  his  compensation  upon  the  possibility  of  a  future 
appropriation,  and  thus  continue  diplomatic  rdations  with  Greece 
without  a  formal  break,  if  Congress  should  at  its  next  session  decide 
to  do  so. 

Mr.  Evarts,  See.  of  State,  to  Mr.  Read.  No.  126,  June  18,  187G,  aud  No. 
431,  Aug.  5,  1878,  MS.  Inst.  Greece,  I.  179,  18:^ 

A  change  in  the  government  of  the  country  to  which  a  minister  is 
sent,  although  it  involves  the  furnishing  him  with  new  credentials  to 
the  ruling  authorities,  does  not  terminate  his  mission. 

Supra,  §  44,  I.  128-129. 

As  between  the  American  Republics  in  which  the  executive  power 
is  permanent  and  continuous,  the  functions  of  a  public  minister  do 
not  cease  on  a  mere  change  of  President.  ^4  fortiori  the  Mexican 
commissioner,  Mr.  Salazar,  appointed  by  President  Santa  Anna  to 
act  on  behalf  of  Mexico  in  defining  the  cession  of  territory  to  the 
United  States,  under  the  Mesilla  treaty  of  December  30,  1853,  is  not 
deprived  of  his  authority  by  the  resignation  of  President  Santa  Anna 
and  the  installment  of  a  successor. 

Gushing,  At.  Gen.,  1855,  7  Op.  582. 

"  On  communicating  to  Mr.  Foster  the  declaration  of  war,  imme- 
diately after  it  took  place,  he  intimated  that  he  should  leave  Mr. 
Baker  here,  for  the  purpose  first  above  mentioned;  and  that  he  ex- 
pected that  he  would  enjoy  the  protection  of  the  law  of  nations  while 
performing  that  service.  In  an  interview  which  afterwards  took 
place  I  informed  him  that  altho'  Mr.  Baker  could  not  be  recognized 
in  any  public  character  he  would  be  treated  with  respect,  which  assur- 
ance I  gave  in  full  confidence  that  he  would  merit  it.  As  Mr.  Fos- 
ter's functions  had  ceased  by  the  war,  it  was  impossible  for  him  to 
delegate  to  another  a  character  which  did  not  belong  to  himself.  His 
claim  to  the  protection  of  the  law  of  nations  in  favor  of  Mr.  Baker 
was  little  regarded,  because  it  was  thought  to  be  of  little  importance. 
It  was  considered  more  as  an  evidence  of  singular  refinement  than  as 
dictated  by  any  motive  of  interest.     Wliat  afterwards  occurred  has 
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given  cause  to  suspect  that  the  motive  was  mistaken.  Mr.  Baker, 
while  here,  committed  acts  against  which  it  would  be  dishonorable  in 
his  government,  even  if  the  pretension  to  a  public  character  had  been 
well  founded,  to  attempt  to  protect  him.  It  appears  by  evidence 
under  his  own  hand  that  he  gave  intelligence  to  the  British  admiral 
off  our  coast  of  the  movement  of  our  naval  force  in  order  to  expose  it 
to  attack,  and  that  he  clandestinely  granted  licenses  to  vessels  for  the 
supply  of  the  British  squadron,  dating  them  before  the  declaration  of 
war,  to  secure  the  offenders  from  the  punishment  due  to  their  crimes. 
The  evidence  of  these  acts,  coming  into  possession  of  the  attorney  for 
this  District  by  the  seizure  of  the  vessels  engaged  in  this  illicit  trade, 
was  laid  before  a  grand  jury,  by  whom  Mr.  Baker  was  indicted  for  high 
treason.  He  would  have  been  arrested,  confined,  and  tried,  and  prob- 
ably condemned  on  this  charge  had  not  the  government  interposed  its 
authority." 

Mr.    Monroe,    Sec.   of   State,    to   Mr.    Beasley,   Jim.   125,   1813,   MS.    Inst 
U.  States  Ministers,  VIII.  34. 

4.  Question  of  Personal  Acceptability. 

(1)   minister  must  be  personally  acceptable. 

§   637. 

"  It  is  a  general  rule  that  no  nation  has  a  right  to  keep  an  agent 
within  the  limits  of  another  without  the  consent  of  that  other.'' 

Mr.  Jefferson,  Sec.  of  State,  to  Mr.  Carmlchael,  Oct.  14,  1702,  MS.  Inst. 

Ministers,  I.  201. 
See,  to  the  same  effect,  Mr.  Fisli.  Sec.  of  State,  to  Mr.  Jones,  min.  to 

Belgium.  No.  72,  June  21,  1871,  MS.  Inst.  Belg.  II.  9;    Mr.  Blaine. 

Sec.  of  State,  to  Mr.  T>ougla**s,  niin.  to  Ilayti.  No.  22,  Jan.  3.  1890, 

and  No.  25.  Jan.  7,  1890,  MS.- Inst.  Hayti,  III.  10<],  110.     See,  also, 

Liszt.  Volkerrecht.  109-118. 

"  Your  letter  of  the  22(1  August,  relating  to  Mr.  Noah,  was  received 
while  I  was  in  the  country,  and  since  my  return  here  much  business 
of  the  most  urgent  nature  has  pressed  upon  me,  or  it  would  have  been 
sooner  answered.  I  l)eg  you  to  be  assured  that  the  religion  of  Mr. 
Noah,  so  far  as  relates  to  this  government,  formed  no  part  of  the 
motive  to  his  recall.  His  appointment,  with  a  knowledge  of  his 
religion,  is  alone  a  full  proof  of  this  fact.  At  the  time  of  Mr.  Noah's 
appointment,  it  was  not  known  that  the  prejudice  of  the  Mahometans 
and  Moors  was  so  great  against  his  religion.  Information  was,  how- 
ever, afterwards  received  that  such  was  the  prejudice,  and  even  pos- 
sibly of  those  people  who  professc^l  the  Jewish  faith,  that,  if  it  should 
become  known  to  the  government  of  Tunis  that  he  was  of  that  sect, 
it  would  be  impossible  for  him  to  discharge  the  duties  of  his  office 
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with  advantage  to  the  United  States.  It  appearing  also  from  the 
publicity  given  to  it  at  Gibraltar  that  it  was  or  would  be  known, 
prudence  dictated  the  appointment  of  another  to  whom  that  objec- 
tion did  not  apply.  A  difficulty  arose  likewise  in  the  settlement  of 
Mr.  Noah's  account  under  an  agency  confided  to  him  for  the  ran- 
som of  some  of  our  citizens,  who  were  prisoners  at  Algiers.  His 
conduct  in  that  affair,  as  it  appeared  to  the  Government,  not  being 
satisfactory,  required  explanation,  which  formed  an  additional  rea- 
son for  his  recall.  His  account  has  not  yet  been  finally  settled,  owing 
to  particular  circumstances  the  detail  of  which,  it  is  presumed,  is 
not  necessary  to  the  object  of  your  inquiry.  In  the  settlement  of 
his  account  you  may  be  satisfied  that  every  circumstance  in  his  favor 
will  be  duly  and  liberally  considered  and  full  justice  rendered  to 
him." 

Mr.  Monroe,  Sec.  of  State,  to  Mr.  PhUlips,  Oct.  26,  1816,  16  MS.  Dom. 
Let.  340. 

Where  a  foreign  diplomatic  representative,  by  reason  of  being  per- 
sona non  grata,  is  not  asked  to  an  official  entertainment  to  which  the 
other  members  of  the  diplomatic  corps  are  invited,  his  colleagues, 
in  receiving  and  accepting  the  invitation,  can  not  be  considered  as 
becoming  parties  to  an  international  affront.  "  It  must  be  borne 
in  mind  that  an  envoy  is  a  person  as  well  as  the  abstract  representa- 
tive of  his  government,  and  that  it  is  the  prerogative  of  every  gov- 
ernment to  require  that  those  with  whom  it  deals  be  personm  grat(r^ 
and  to  decide  the  question  for  itself.  This  government  has  on  sev- 
eral occasions  availed  itself  of  this  personal  right,  without  thereby 
being  supposed  to  reflect  on  the  representative  character  of  the  per- 
son himself,  and  still  less  upon  the  collective  representative  character 
of  his  associates." 

Mr.  Frellnghuysen,  Sec.  of  State,  to  Mr.  Morgan,  Dec.  30,  1884,  MS.  Inst. 
Mexico,  XXI.  217. 

With  regard  to  the  request  of  a  foreign  government  for  the  recall 
of  a  naval  attache,  against  whom  charges  of  hostility  to  such  govern- 
ment were  made,  the  Department  of  State  said :  "  International  com- 
ity is  opposed  to  any  appearance  of  forcing  a  government  to  retain 
a  foreign  representative  declared  by  it  to  be  persona  no7i  grata^  as 
well  as  to  any  discussion  of  the  motives  it  may  allege  beyond  such 
controversion  of  the  immediate  charges "  against  the  attache  as 
the  American  minister  had  already  made.  The  Department  added 
that  the  usefulness  of  the  attache  in  that  capacity  was  "  unquestion- 
ably impaired  "  by  the  hostility  exhibited  towards  him  by  the  gov- 
ernment in  question,  and  that  his  retention  could  not  fail  to  be  per- 
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sonally  embarrassing  to  him.     It  had  therefore  been  determined  to 

recall  him. 

Mr.  Bayard,  Sec.  of  State,  to  Mr.  Whitney,  Sec.  of  Navy,  June  8,  1887, 
164  MS.  I>om.  Let.  353;  Mr.  Bayard,  Sec  of  State,  to  Mr.  Denby, 
min.  to  China,  No.  208  (confidential),  June  18,  1887,  MS.  Inst  China, 
IV.  283. 

"This  Government  does  not  require  other  powers  to  ask,  in  ad- 
vance, if  contemplated  appointments  of  ministers  will  or  will  not  be 
acceptable."  But  when  such  an  inquiry  is  put,  it  is  competent  for 
this  Department  to  answer,  "  that  unless  certain  prevalent  impres- 
sions were  unfounded,  the  proposed  appointment  could  not  prove 
acceptable." 

Mr.  Fish,  Sec.  of  State,  to  Mr.  Neal,  Mar.  11,  1870,  MS.  Inst  Portugal, 
XV.  26. 

The  President  of  Switzerland  having  expressed  a  desire  to  learn 
whether  the  appointment  of  a  certain  person  as  the  diplomatic  repre- 
sentative of  the  Confederation  at  Washington  would  be  acceptable  to 
the  government  of  the' United  States,  the  Department  of  State  replied 
that  it  was  "  not  the  custom,  of  this  government,  as  a  general  rule,  to 
express,  in  advance,  an  opinion  as  to  the  nonacceptability  or  nonaccept- 
ance  of  a  proposed  representative  from  a  foreign  government,"  and 
that  it  usually  confined  itself,  when  asked,  "  to  a  reference  to  this 
habit  of  abstinence  from  expression  of  wish  and  an  assurance  that 
the  person  selected  .  .  .  will  be  received;"  but  that,  as  the  Presi- 
dent of  Switzerland  had  expressed  some  apprehension  that,  for  certain 
reasons,  the  person  in  question  would  not  be  "  the  most  acceptable 
and  useful  representative  that  could  be  found,"  it  was  due  to  candor 
to  say  that  while  he  would,  if  appointed,  be  received,  yet  he  would 
not,  in  the  judgment  of  the  Department,  "  prove  a  useful  representa- 
tive to  either  government." 

Mr.  J.  C.  B.  Davis,  Act  Sec.  of  State,  to  Mr.  Rublee,  charge  d*affaires 
to  Switz.  No.  116,  July  29,  1873,  MS.  Inst  Switz.  I.  3a3. 

For  a  discussion  of  the  subject  of  inquiring  in  advance  as  to  a  minister's 
accei)tability,  see  Kei ley's  case,  infra,  §  G38. 

Since  the  United  States  began  to  appoint  ambassadors,  it  has  ob- 
served the  practice  of  inquiring  in  advance  as  to  the  personal  ac- 
ceptability of  its  representatives  of  that  grade. 

(2)    REFUSAL  TO  RECEIVE. 

§  G38. 

In  the  crisis  of  the  relations  between  the  United  States  and  France, 

Envoys  to  France,   growing  out  of  the  conclusion  and  ratification  of  the 

1798.  Jay  treaty,  Mr.  Monroe  was  recalled  from  the  position 

of  minister  to  France,  and  in  his  place  was  sent  Charles  Cotesworth 
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Pinckney,  a  brother  of  Thomas  Pinckney,  who  was  then  minister  to 
England.  Pinckney  was  particularly  charged  to  press  the  claims  of 
the  United  States  for  spoliations.  He  arrived  in  Paris  early  in 
December,  1796;  but,  just  as  the  arrangements  made  by  Monroe  for 
his  reception  seemed  to  be  complete,  the  minister  of  foreign  affairs 
informed  Monroe  that  the  Executive  Directory  had  decided  that  it 
would  no  longer  recognize  or  receive  a  minister  plenipotentiary 
from  the  United  States  until  after  the  redress  of  the  grievances  of 
France  against  the  American  Government.  Monroe  took  his  formal 
leave  on  December  30,  1796.  At  that  time  no  foreigner  could  remain 
in  France  without  police  permission,  and  the  French  Government, 
besides  refusing  to  recognize  Pinckney  as  minister,  declined,  on  Jan- 
uary 25,  1797,  to  give  him  such  permission,  and  on  February  3 
informed  him  that  by  remaining  in  France  he  made  himself  liable  to 
arrest.  He  accordingly  obtained  his  passports  and  retired  to  Amster- 
dam to  await  developments.  At  the  opening  of  the  first  session  of 
the  5th  Congress,  May  16,  1797,  President  Adams  referred  to  the 
state  of  the  relations  with  France  and  recommended  the  consideration 
of  effectual  measures  of  defence.  In  particular,  he  adverted  to  the 
depredations  on  American  commerce  under  French  decrees,  and  to 
the  speech  made  by  Barras,  the  President  of  the  Directory,  when  Mr. 
Monroe  took  his  leave.  Desirous,  however,  of  trying  all  possible 
means  of  conciliation.  President  Adams,  on  May  31,  1797,  nominated 
to  the  Senate  Francis  Dana  and  John  Marshall,  as  associate  envoys 
with  Pinckney,  in  a  new  mission  to  France.  Dana  declined  the 
appointment,  and  Elbridge  Gerry  was  nominated  in  his  place.  The 
three  envoys  arrived  in  Paris  on  the  evening  of  October  4,  1797.  On 
the  8th  they  were  unofficially  received  by  Talleyrand,  as  minister  of 
foreign  affairs,  to  whom  they  gave  a  copy  of  their  letter  of  credence. 
Talleyrand  directed  cards  to  be  sent  them  in  order  that  they  might 
remain  in  Paris,  but  informed  them  that  it  would  be  necessary  for 
him  to  consult  further  with  the  Directory  l)ef()re  formally  receiving 
them;  and  he  subsequently  intimated  through  his  private  secretary 
that  they  could  not  have  a  j^ublic  audience  of  the  Directory  till  their 
negotiations  were  concluded.  There  subsequently  took  place  the 
well  known  X,  Y,  Z  negotiations.  On  March  2,  1798,  the  American 
envoys,  who  were  still  officially  unrecognized,  intimated  to  Talley- 
rand that  it  would  be  improper  for  them  to  remain  longer  in  France 
under  existing  conditions.  They  were  then  admitted  by  him  to  an 
interview,  but  it  was  of  an  unsatisfactory  nature;  and  on  Marcli  18, 
1798,  Talleyrand  wrote  them  that  the  Executive  Directory,  of  whom 
they  had  not  yet  had  an  audience,  was  ''  disposed  to  treat  with  that 
one  of  the  three  whose  opinions,  presumed  to  he  more  impartial, 
promise  .  .  .  more  of  that  reciprocal  confidence  which  is  indis- 
pensable.''   The  envoy  thus  referred  to  was  Gerry.    Early  in  April, 
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Pinckney  and  Marshall  left  Paris!  Gerry  remained  till  the  end  of 
July,  1798,  but  he  was  rebuked  by  his  Government  and  directed  to 
consider  himself  as  positively  recalled.  In  a  message  to  Congress, 
June  21,  1798,  President  Adams  declared  that  he  would  never  send 
another  minister  to  France  without  assurances  that  he  would  be 
"received,  respected,  and  honored,  as  the  representative  of  a  great, 
free,  powerful,  and  independent  nation."  Subsequently,  Talleyrand 
caused  an  intimation  to  be  made  by  the  French  secretary  of  legation 
at  The  Hague  to  Mr.  Vans  Murray,  then  American  minister  at  that 
capital,  that  "  whatever  plenipotentiary  the  Government  of  the  United 
States  might  send  to  France,  in  order  to  terminat<i  the  existing  dif- 
ferences between  the  two  countries,  he  would  be  undoubtedly  received 
with  the  respect  due  to  the  representative  of  a  free,  independent,  and 
pow^erful  nation."  On  receiving  this  overture,  President  Adams,  on 
February  25,  1799,  nominated  Chief  Justice  Ellsworth,  Patrick 
Henry,  and  Mr.  Murray,  as  envoys  to  the  French  Republic.  Mr. 
Henry  being  unable  to  accept  the  position  by  reason  of  advancing 
age.  Governor  William  R.  Davie,  of  North  Carolina,  was  substituted 
in  his  place.  They  were  duly  received,  and  their  negotiations 
resulted  in  the  conclusion  of  the  convention  of  September  30,  1800. 

Trescot's  American  Diplomatic  History,  162-171 ;  Monroe's  View  of  the 
Conduct  of  the  Executive  in  Foreign  Affairs;  Am.  St.  Papers,  For. 
Rel.  I.  742,  746;  W.  II.  10,  12,  30,  180,  199,  242;  Davis'  Notet 
Treaty  Vol.  (177r>-1887),  1302;  Schouler's  History  of  the  United 
States,  I.  :U7;  Hildreth's  History  of  the  United  States,  V.  46; 
Moore.  Int.  Arbitration*,  V.  4420-44J1.     See  infra,  §  821. 

For  Barras'  si)eech,  see  Am.  State  Pai)ers,  For.  Uel.  II.  12;  Davis's 
Treaty  Notes,  Treaty  Vol.  (1776-1887),  1302. 

For  the  X,  Y,  Z  negotiations,  see  Am.  State  Papers.  For.  Rel.  II.  158 
et  seq. 

"In  Mr.  Ticknor's  Life  (vol.  2,  413),  we  are  told  that  Baron  Pichon 
when  attempting,  in  1837,  to  explain  the  conduct  of  the  Directory, 
intimate<I  that  Mr.  Monroe  had  fti)oken  of  Mr.  Pinckney  as  of  aristo- 
cratic tendencies.  Memory  after  the  lapse  of  forty  years  can  not  be 
relied  on,  and  It  is  not  unlikely  that  Mr.  Pichon  confused  Mr.  Mon- 
roe's statements  with  his  own  prejudices.  It  is  certain  that  Mr. 
Pinckney 's  letters  to  the  Department  s\>eak  in  the  highest  terms  of 
the  generous  and  delicate  assistance  he  received  from  Mr.  Monroe 
while  they  were  together  in  France.  Mr.  Pinckney  was  too  discern- 
ing and  unlmpassloneci  to  have  been  lmi>osed  on  bj'  mere  professions 
of  supi)ort ;  Mr.  Monroe  too  honorable  to  profess  a  supjwrt  he  did 
not  give."     (Wharton,  Int.  Law  Dig.,  §  85.) 

During  the  contest  over  the  Spanish  monarchy,  growing  out  of 

the  Napoleonic  wars,  the  United  States,  in  order  to 

'         prest>rve  an  attitude  of  noninterference,  declined  to 

send  a  minister  to  or  receive  a  minister  from  either 

of  the  contestants.     Meanwhile  the  United  States  had  sent  to  S])ain 

Anthony  Morris,  as  an  informal  and  confidential  agent,  and  the  Cen- 
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tral  Junta  had  appointed  the  Chevulier  de  Onis  as  Spanish  minister 
to  the  United  States.  For  the  reason  above  stated,  he  was  not  received 
in  that  capacity,  but  he  took  up  and  maintained  an  American  resi- 
dence. When  the  contest-in  Spain  appeared  to  be  ended  and  Ferdi- 
nand was  recognized  and  received  by  the  nation,  the  President 
appointed  George  W.  Erving  as  minister  to  Spain,  but  declined  to 
receive  the  Chevalier  de  Onis  as  minister  from  Spain,  on  the  ground 
of  "  personal  objections  ...  of  a  very  serious  nature."  In  a 
confidential  message  to  Congress  of  January  10,  1811,  Onis  had  been 
charged  with  "  misrepresentations  and  suggestions,"  in  correspond- 
ence with  foreign  authorities,  "  adverse  to  the  peace  and  to  the  best 
interests  of  the  United  States,"  and  in  an  instruction  to  Mr.  Erving 
of  October  6,  1814,  Mr.  Monroe  said :  "  Should  you  find  that  the 
misrepresentations  of  the  conduct  of  this  Government  through  M. 
Onis  and  others  have  made  any  unfavorable  impression  on  the 
Spanish  ministers,  you  will  take  proper  occasions  to  correct  mis- 
statements of  facts,  and  generally  to  explain  the  principles  upon 
which  we  acted,  and  the  dispositions  we  have  maintained.  .  .  . 
You  will  take  the  first  favorable  opportunity  of  intimating  that  Mr. 
Onis  has  made  himself  personally  objectionable,  as  well  in  the  way 
above  alluded  to  as  otherwise,  and  that  another  ^person  would  be  more 
acceptable  to  the  President  as  the  representative  of  Spain  in  th6 
United  States.  Should  you  find,  however,  that  it  is  particularly 
desired  that  he  should  remain  here,  you  will  let  it  be  understood 
that  the  objections  will  be  waived  as  an  act  of  courtesy  to  his 
Government." 

A  similar  statement,  as  to  the  willingness  of  the  United  States  to 
receive  de  Onis,  if  the  King  of  Spain  should  request  it,  was  made  by 
Mr.  Dallas,  as  Acting  Secretary  of  State,  in  a  note  to  the  former  of 
June,  1815.  In  this  note  it  is  stated  that  de  Onis  admitted  that  it 
was  "  a  right  inseparable  from  the  sovereigiity  of  every  nation  to 
accept  or  to  refuse  accepting  upon  sufficient  cause  the  minister  of  a 
foreign  power,"  and  Mr.  Dallas  freely  admitted,  on  the  other  hand, 
that  it  "  would  be  derogatory  to  the  character  of  the  United  States 
to  exercise  that  right  upon  motives  of  a  trivial  or  capricious  nature. 
The  objections,"  added  Mr.  Dallas,  "  to  the  reception  of  a  minister 
of  a  friendly  power  ought  to  be  such  as  may  reasonably  and  sincerely 
be  made:  but  whether  thev  are  reasonablv  made  must  obviouslv  de- 
pend,  in  the  first  instance,  upon  the  judgment  and  feelings  of  the 
complaining  party." 

In  consequence  of  the  refusal  to  receive  de  Onis  without  a  request 
of  the  King  of  Spain,  there  was  a  delay  in  the  reception  of  Erving 
in  Madrid. 

The  situation  thus  created  was  fullv  discussed  bv  Mr.  Monroe  in  a 
note  addressed  directly  to  Sefior  Cevallos,  Spanish  minister,  of  state, 
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July  17,  1815.  In  this  note  Mr.  Monroe  said  that  the  objections  to 
the  reception  of  de  Onis  were  such  that,  if  he  had  been  previously  re- 
ceived, his  recall  would  have  been  requested  of  his  Government. 
"  The  interchange  of  ministers,"  said  Mr.  Monroe,  "  between  friendly 
powers  is  intended  for  mutual  advantage,  and  particularly  for  the  im- 
portant purpose  of  preserving  the  relations  of  amity  between  them. 
Each  has  a  right  to  object  to  any  person  who  has  given  just  cause  of 
offence,  and  to  decline  receiving  him  as  a  minister,  or  to  demand  his 
recall  in  case  he  has  been  received.  Neither  power  has  a  right  to 
force  on  the  other  a  person  so  circumstanced  as  minister.  Such  an 
attempt  would  be  incompatible  with  the  independence  of  the  power 
on  whom  it  might  be  made.  Self-respect  forbids  a  presumption  that 
the  idea  was  ever  entertained  by  your  sovereign."  Mr.  Monroe 
added,  however,  that  the  President,  desirous  of  reestablishing  the 
friendly  relations  between  the  countries,  had  instructed  Mr.  Erving 
to  state,  after  explaining  the  objections  to  the  Chevalier  de  Onis, 
that,  if  His  Majesty  was  desirous  of  continuing  him  as  his  minister 
in  the  United  States,  and  would  regard  his  recognition  as  a  mark  of 
attention  to  him,  the  President  would  willingly  comply. 

Messrs.  de  Onis  and  Erving  were  afterwards  received  as  the  min- 
isters of  their  respective  countries,  and  diplomatic  relations  were 
thus  restored. 

Mr.  Monroe,  Sec.  of  State,  to  Mr.   Erving,  Oct  6,  1814,  MS.  Inst  U. 

States  Mins.  VII.  384 ;  Mr.  Dallas,  Act  Sec.  of  State,  to  the  Chevalier 

de  Onis,  June,  1815,  MS.  Notes  to  For.  Leg.  II.  98;  Mr.  Monroe, 

Sec.  of  State,  to  Mr.  Morris,  July  18,  1815,  MS.  Inst  U.  States  Mins. 

VII.  412;  Mr.  Monroe,  Sec.  of  State,  to  Mr.  Cevallos,  min.  of  state, 

July  17,  1815,  MS.  Notes  to  For.  Leg.  II.  106. 
For  the  confidential  message  to  Congress,  of  Jan.  10,  1811,  containing  de 

Onis*  intercepted  correspondence,  see  Am.   State  Papers,  For.  Rel. 

III.  404. 

"  In  the  month  of  December  last  Don  Lino  de  Clemente  announced 

himself  to  the  Department  of  State  as  the  represent- 

Ciamente  ease,     ative  of  the  Republic  of  Venezuela,  and  requested  an 

interview  with  the  Secretary  of  State.  As  the  term 
representative  is  not  an  official  designation  of  any  diplomatic  agent, 
customary  between  different  nations,  and  as  Mr.  Clemente  sent  no 
copy  of  his  commission  or  credential  letter,  it  is  not  known  in  what 
character  or  capacity  he  was  authorized  to  act,  nor  from  what  authority 
he  came.  He  had  some  time  before,  with  the  name  of  deputy  from 
Venezuela,  joined  in  issuing,  at  Philadelphia,  in  direct  and  positive 
violation  of  our  law,  a  commission  to  a  foreign  officer  to  organize  an 
expedition  against  Amelia  Island  and  the  Floridas.  The  first  object  of 
this  expedition,  that  of  taking  possession  of  Amelia  Island,  had  been 
accomplished,  and  it  immediately  became  a  receptacle  for  privateers 
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and  pirates,  slave  traders  and  smugglers,  who  soon  destroyed  all 
safety  of  peaceful  and  commercial  navigation  in  the  Gulf  of  Mexico, 
and  made  it  indispensably  necessary  that  the  Government  of  the 
United  States  should  themselves  take  military  possession  of  thejs- 
land,  which  was  accordingly  done.  Mr.  Irvine  [  who  w^as  sent  in  1818 
as  agent  to  Venezuela]  was  instructed  to  give  the  proper  explanation 
to  the  Government  of  Venezuela  concerning  the  transaction,  and  to 
expose  the  impropriety  of  proceedings  on  the  part  of  the  persons  who 
had  assumed  upon  themselves, .within  the  jurisdiction  of  the  United 
States,  to  authorize  the  expedition  of  General  McGregor.  General 
Bolivar  disavowed  it  in  the  most  explicit  manner  and  declared  that 
the  Government  of  Venezuela  had  never  authorized  any  expedition 
against  Amelia  Island  whatever.  Under  those  circumstances  the 
President  of  the  United  States  judged  it  improper  that  any  official 
communication  should  be  held  with  Mr.  Clemente,  and  it  was  accord- 
ingly declined.  Instructions  were  despatched  to  Mr.  Irvine  to  make 
known  to  the  Government  of  Venezuela  the  reasons  upon  which  this 
determination  was  founded,  and  to  give  the  assurance  that  such  com- 
munication would  be  freely  held  with  any  other  person,  not  obnox- 
ious to  the  same  objection." 

Mr.  Adams,  Sec.  of  State,  to  Mr.  Thompson,  Sec.  of  Navy,  May  20,  1819, 
17  MS.  Dom.  Let.  304. 

In  1885  the  Italian  Government  objected  to  receiving  as  minister 

from  the  United  States  Mr.  A.  M.  Keiley.     Its  objec- 
KeUey  ease.       tion  was  based  upon  a  speech  made  by  Mr.  Keiley  at 

a  public  meeting  of  Roman  Catholics,  held  in  Rich- 
mond, Va.,  January  12,  1871,  in  support  of  certain  resolutions  pre- 
pared by  the  bishops  of  the  diocese,  one  of  which  protested  ^'  against 
the  invasion  and  spoliation  of  the  states  of  the  church  by  King  Victor 
Emmanuel  as  a  crime  against  solemn  treaties  and  against  the  inde- 
pendence of  the  head  of  the  church  on  earth,  which  must  always  be 
imperilled  while  he  is  the  sul)ject  of  any  temporal  prince  or  govern- 
ment.'' When  the  objection  of  the  Italian  Government  was  brought 
to  Mr.  Keile3''s  attention  he  resigned  his  commission.  The  Govern- 
ment of  the  United  States,  in  the  correspondence  with  the  Italian 
Government,  recognized  '"  the  full  and  independent  right ''  of  the 
King  of  Italy  to  deride  the  question  of  the  "  personal  acceptability 
to  him  "  of  an  envoy  from  another  government. 

Baron  Fava,  Italian  min.,  to  Mr.  Rayard,  Seo.  of  State,  April  13,  1885; 
Mr.  Bayard  to  Baron  Fava,  April  18,  1885;  Mr.  Keiley  to  Mr.  Bayard, 
April  18,  18S.^):  Baron  Fava  to  Mr.  Bayard,  April  20,  1885;  Mr.  Keiley 
to  the  President,  April  28,  1885;  Mr.  Bayard  to  Baron  Fava,  April 
30,  1885:  For.  Bel.  1885,  549-552. 

Mav  4,  1885,  Mr.  Baviird,  as  Secretarv  of  State,  informed  Baron 

•  •  • 

Schaeffer,  minister   of   Austria-Hungary   at   Washington,   that  the 
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President  had  appointed  Mr.  Anthony  M.  Keiley,  of  Virginia,  as 
envoy  extraordinary  and  minister  plenipotentiary  of  the  United 
States  at  Vienna. 

On  the  9th  of  May  Baron  Schaeffer  handed  to  Mr.  Bayard  a 
translation  of  a  telegram  of  the  previous  day  from  Count  Kalnoky, 
in  which  it  was  stated  that  there  existed  at  Vienna,  as  at  Bome, 
"  scruples  against  this  choice ^^'^  and  in  which  Baron  Schaeffer  was 
instructed  to  "  direct  in  the  most  friendly  way  the  attention  of  the 
American  Government  to  the  generally  existing  diplomatic  practice 
to  ask  previously  to  any  nomination  of  a  foreign  minister  the  agre- 
ment  (consent)  of  the  government  to  which  he  is  accredited,"  and  to 
"  earnestly  entreat  them  that  the  newly  nominated  minister  may  not 
reach  Vienna  before  our  confidential  consent  to  his  nomination  has 
taken  place."  The  telegram  added  that  "  the  position  of  a  foreign 
envoy  wedded  to  a  Jewess  by  civil  marriage  would  be  untenable  and 
even  impossible  in  Vienna." 

Mr.  Bayard,  in  a  note  to  Baron  Schaeffer  of  the  18th  of  May, 
said  that  the  President  had  instructed  him  to  say  that  the  objection 
to  an  envoy,  that  his  wife  was  alleged  or  supposed  to  entertain*  a  cer- 
tain religious  faith  or  to  be  a  member  of  a  certain  religious  sect, 
could  not  be  assented  to,  but  must  be  "  emphatically  and  promptly 
denied ;  "  that  the  Constitution  expressly  declared  that  "  no  religious 
test  shall  ever  be  required  as  a  qualification  to  any  office  or  public 
trust  imder  the  United  States,^'  and  that  "  Congress  shall  make  no 
law  respecting  an  establishment  of  religion  or  prohibiting  the  free 
exercise  thereof;  "  that  it  was  not  within  the  power  of  the  President, 
nor  of  any  other  organ  of  the  Government,  to  inquire  into  or  decide 
upon  the  religious  belief  of  any  official;  and  that  the  proposition  to 
allow  this  to  be  done  by  any  foreign  government  was  a  fortiori  inad- 
missible. In  harmony  with  this  essential  law,  added  Mr.  Bayard, 
was  "  the  almost  equally  potential  unwritten  law  of  American  so- 
ciety that  awards  respect  and  delicate  consideration  to  the  women  of 
the  United  States,  and  exacts  deference  in  the  treatment  at  home  and 
abroad  of  the  mothers,  wives,  and  daughters  of  the  Republic."  An 
objection  to  an  envoy  on  the  sole  ground  that  his  wife  was  alleged 
to  entertain  a  certain  religious  faith  was,  declared  Mr.  Bayard,  in 
the  opinion  of  the  President  a  doctrine  '*  so  destructive  of  religious 
liberty  and  freedom  of  conscience,  so  devoid  of  catholicity,  and  so 
opposed  to  the  spirit  of  the  age,"  that  it  could  not  be  accepted  by  the 
great  family  of  civilized  nations,  nor  by  the  people  of  the  United 
States  or  any  administration  which  represented  their  sentiments. 
Mr.  Bayard  therefore  asked  that  the  objection  to  Mr.  Keiley,  as  stated 
in  the  telegram,  might  l)e  reconsidered.  In  conclusion,  however,  Mr. 
Bayard,  referring  to  the  right  of  a  government  to  refuse  to  receive 

H.  Doc.  551— vol  4 — ^31 
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a  minister,  said :  "  While  thus  makinlg  reply  to  the  only  reason  stated 
by  your  Government  as  to  the  cause  of  its  unreadiness  to  receive  Mr. 
Keiley,  permit  me  also  to  remark  that  the  President  fully  recognizes 
the  highly  important  and  undoubted  right  of  every  government  to 
decide  for  itself  whether  the  individual  presented  as  the  envoy  of 
another  state  is  or  is  not  an  acceptable  person,  and  in  the  exercise  of 
its  own  high  and  friendly  discretion,  to  receive  or  not  the  persons  so 
presented.  This  right  so  freely  accorded  by  the  United  States  to  all 
other  nations,  its  Government  would  insist  upon  should  an  occasion 
deemed  to  be  proper  arise." 

In  a  subsequent  note  of  the  20th  of  May,  referring  to  the  question  of 
diplomatic  practice  touching  the  nomination  of  ministers,  Mr.  Bay- 
ard said  that  no  case  could  be  found  in  the  records  of  the  Department 
of  State  in  which  the  acceptability  of  an  envoy  was  inquired  about  or 
ascertained  in  advance  of  his  appointment  to  the  mission  for  which 
he  was  chosen,  and  that  there  were  reasons,  growing  out  of  the  fre- 
quent recurrence  of  elections  and  changes  of  administration  in  the 
United  States,  why  the  practice  should  not  be  adopted.  It  might, 
for  exiimple,  be  difficult  to  procure  the  consent  of  a  foreign  govern- 
ment to  the  appointment  of  agents  whose  views  were  in  harmony  with 
the  latest  and  prevailing  expression  of  public  opinion  as  the  result  of 
popular  election. 

In  a  note  to  Mr.  Bayard  of  June  11,  1885,  Baron  Schaeffer  stated 
that  he  was  instructed  to  say  that  his  Government  "  must  absolutely 
decline  to  make  your  deductions  the  basis  of  a  discussion  with  the 
Government  of  the  United  States,  upon  religious  liberty  and  diplo- 
matic law,"  and  added :  "  In  Austria-Hungary,  as  well  as  in  the 
United  States,  the  constitution  grants  entire  liberty  to  all  forms  of 
religious  worship.  Our  objections  to  Mr,  Keiley^ s  appointment  as 
minister  of  the  United  States  to  the  Imperial  Court  are  founded  upon 
want  of  political  tact  evinced  on  his  part  on  a  former  occasion^  in  con- 
sequence  of  which  a  friendly  power  declined  to  receive  him;  and  upon 
the  cei'tainty  that  his  domestic  relations  preclude  that  reception  of 
him  hy  Vienna  society  ivhich  we  judge  desirable  for  the  representative 
of  the  United  States^  with  which  power  we  wish  to  continue  the 
friendly  relations  existing  between  the  two  Governments,'^'^ 

Replying  on  the  15th  of  June,  Mr.  Bayard  said  that  the  objection 
founded  on  Mr.  Keiley's  "  want  of  political  tact,"  which  objection 
was  first  made  known  on  the  11th  instant,  he  did  not  feel  called  upon 
to  discuss,  because  it  seemed  "  difficult  to  imagine  the  basis  for  such 
an  objection  to  a  gentleman  who  has  as  yet  never  been  in  Europe  nor 
held  official  relations  to  any  foreign  state ;  "  and  that  the  somewhat 
obscure  allusion  to  Mr.  Keiley's  "  domestic  relations  "  was  supposed 
to  refer  to  the  objection  previously  stated.  And  in  conclusion  Mr, 
Bayard,  calling  attention  to  "  the  full  recognition  by  the  Government 


§638.]  REFUSAL   TO   RECEIVE    MINISTER.  483 

of  the  United  States,"  in  his  note  of  the  18th  of  May,  "  of  the  right 
of  a  foreign  power  to  exercise  its  own  high  and  honorable  discretion 
as  to  the  reception  of  an  envoy  from  this  Government,"  he  inquired 
whether  Baron  Schaeffer's  note  of  the  11th  instant  was  to  be  taken  as 
a  final  refusal  to  receive  Mr.  Keiley. 

August  4,  1885,  Mr.  Lee,  charge  d'affaires  ad  interim  at  Vienna, 
telegraphed  that  the  minister  of  foreign  affairs  had  declared  that  he 
could  not  receive  Mr.  Keiley,  and  had  asked  that  the  United  States 
appoint  another  minister.  Mr.  Keiley,  on  being  advised  of  the  action 
of  the  Austro-Hungarian  Government,  resigned  the  mission. 

Mr.  Bayard,  Sec.  of  State,  to  Baron  Schaeffer,  Austro-Hungarian  min., 
May  4,  1885,  For.  Rel.  1885,  48;  same  to  same.  May  18,  1885,  and 
May  20,  1885,  id.  48,  51 ;  Baron  Schaeffer  to  Mr.  Bayard,  June  11,  ISvST), 
Id..  55;  Mr.  Bayard  to  Baron  Schaeffer,  June  15,  1885,  Id.  56;  Mr. 
Francis,  min.  to  Austria-Hungary,  to  Mr.  Bayard,  June  17,  June  24, 
and  June  30,  1885,  id.  28-32;  Mr.  Bayard  to  Mr.  Francis.  July  1, 
1885,  id.  32 ;  Mr.  Francis  to  Mr.  Bayard.  July  28,  1885,  id.  35 ;  Mr. 
Lee,  charge  to  Mr.  Bayard,  tel.,  Aug.  4,  1885,  id.  36 ;  same  to  same,  No. 
127,  Aug.  6,  and  No.  131,  Aug.  17,  1885,  id.  36,  37;  Mr.  Bayard  to  Mr. 
Lee,  No.  4,  Aug.  31^  1885,  id.  38 ;  Mr.  Keile>  to  Mr.  Bayard,  Sept.  1, 
1885,  id.  41 ;  Mr.  Bayard  to  Mr.  Keiley,  No.  2,  Sept.  15,  1885,  id.  45 ; 
Mr.  Lee  to  Mr.  Bayard,  No.  147,  Oct.  9,  1885,  id.  46. 

The  correspondence  is  also  printed  in  S.  Ex.  Doc.  4,  49  Cong.  1  sess.  See 
supra,  §  637. 

As  to  the  practice  of  asking  the  acceptance  of  a  minister  in  advance,  see 
Schuyler's  American  Diplomacy,  1.34  et  seq. 

The  United  States  has  observed  the  practice  of  inquiring  !n  advance  as 
to  the  acceptability  of  i)orson8  whom  it  has  desired  to  nominate  as 
amhassadora  since  the  Government  began  to  appoint  diplomatic  agents 
of  that  grade. 

"  Question  has  arisen  with  the  (xovernment  of  Austria-Hungary 
touching  the  representation  of  the  United  States  at  Vienna.  Hav- 
ing, under  my  constitutional  prerogative,  appointed  an  estimable 
citizen  of  unimpeached  probity  and  competence  as  minister  at  that 
court,  the  Government  of  Austria-Hungary  invited  this  Government 
to  take  cognizance  of  certain  exceptions,  based  upon  allegations 
against  the  personal  acceptability  of  Mr.  Keiley,  the  appointed  envoy, 
asking  that,  in  view  thereof,  the  appointment  should  be  withdrawn. 
The  reasons  advanced  were  such  as  could  not  be  acquiesced  in,  with- 
out violation  of  my  oath  of  office  and  the  precepts  of  the  Constitution, 
since  they  necessarily  involved  a  limitation  in  favor  of  a  foreign 
Government  upon  the  right  of  selection  by  the  Executive,  and 
required  such  an  application  of  a  religious  test  as  a  qualification  for 
office  under  the  United  States  as  would  have  resulted  in  the  practical 
disfranchisement  of  a  large  class  of  our  citizens  and  the  abandonment 
of  a  vital  principle  in  our  Government.  The  Austro-Hungarian 
Government  finally  decided  not  to  receive  Mr.  Keiley  as  the  envoy 
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of  the  United  States,  and  that  gentleman  has  since  resigned  his 
commission,  leaving  the  post  vacant.  I  have  made  no  new  nomina- 
tion, and  the  interests  of  this  Government  at  Vienna  are  now  in  the 
care  of  the  secretary  of  legation,  acting  as  charge  d'affaires  ad 
interim." 

President  Cleveland,  annual  message,  Dec.  8,  1885,  For.  Rel.  1885,  iv. 

Mr.  A.  R.  Lawton  was  commissioned  envoy  extraordinary  and  ministei 
plenipotentiary  to  Austria-Hungary,  April  14,  1887;  Chev.  de  Tavera 
was  received  as  Austro-Hungarian  minister  at  Washington  April  5, 
1887. 

Mr.  Keiley  became  in  1886  a  member  of  the  International  Tribunal  of 
Egypt,  in  the  court  of  first  Instance  at  Cairo ;  and  in  1894  was  pro- 
moted to  the  court  of  appeals  of  Alexandria. 

As  to  the  withdrawal  of  the  Chev.  Iliilsemann  from  Washington  in  1852, 
see  S.  Ex.  Doc.  92,  32  Cong.  1  sess. ;  Polit.  Science  Quarterly,  X.  28G~ 
289 ;  Mr.  Everett,  Sec,  of  State,  to  Mr.  Foote,  charge  'd'affaires  at 
Vienna,  private.  No.  12,  1852  MS.  Inst.  Austria,  I.  76. 

"  The  Chinese  Government  has  declined  to  receive  Mr.  Blair  as  the 

minister  of  the  United  States  on  the  ground  that,  as 
a  participant,  while  a  Senator,  in  the  enactment  of 
the  existing  legislation  against  the  introduction  of  Chinese  laborers, 
he  has  become  unfriendly  and  objectionable  to  China.  I  have  felt 
constrained  to  point  out  to  the  Chinese  Government  the  untenable- 
ness  of  this  position,  which  seems  to  rest  as  much  'on  the  unaccepta- 
bility  of  our  legislation  as  on  that  of  the  person  chosen,  and  which, 
if  admitted,  would  practically  debar  the  selection  of  any  representa- 
tive so  long  as  existing  laws  remain  in  force." 

President  Harrison,  annual  message,  Dec.  9,  1891,  For.  Rel.  1801,  x. 

(3)    BEQUEST   FOB  BEG  ALL. 

§  639. 

Early  in  January,  1788,  the  Count  de  Moustier  arrived  in  the 

United  States,  as  successor  to  the  Chevalier  de  la 
case.  L^i^erne,  as  minister  of  France.  Something  unpleas- 
ant appears  soon  to  have  taken  place,  since  Jefferson,  who  then  repre- 
sented the  United  States  at  Paris,  in  a  letter  of  May  27,  1788,  said  to 
a  correspondent :  "  There  has  been  some  dispute  of  etiquette  with 
the  new  French  minister,  which  has  disgusted  him."  Complaints 
concerning  Count  de  Moustier  were  some  time  afterwards  sent  to 
Jefferson,  who  made  use  of  the  mediation  of  the  Marquis  de  Lafay- 
ette in  communicating  them  to  the  French  Government.  Although 
the  Count  was  represented  as  being  "  politically  and  morally  offen- 
sive," his  Government,  as  "  no  particular  fact "  was  alleged  against 
liim,  felt  that  he  could  not  be  recalled  without  giving  him  another 
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post ;  but  it  was  eventually  decided  to  take  advantage  of  "  a  loose 
expre^ion  "  in  one  of  his  letters,  which  might  be  construed  into  a 
petition  for  leave  of  absence,  and  give  him  permission  to  return  to 
France.  The  complaints  against  the  Count  seem,  however,  to  have 
been  subsequently  modified,  if  not  altogether  removed.  Madison,  in 
a  letter  to  Jefferson  of  May  23,  1789,  said :  "  It  is  with  much  pleasure 
1  inform  you  that  Moustier  begins  to  make  himself  acceptable;  and 
with  still  more,  that  Madame  Brehan  begins  to  be  viewed  in  the 
light  which  I  hope  she  merits."  Four  days  later  Madison  again 
wrote  to  Jefferson :  "  I  have  already  informed  you  that  Madame 
Brehan  is  every  day  recovering  from  the  disesteem  and  neglect  into 
which  reports  had  thrown  her,  and  that  Moustier  has  also  become 
more  and  more  acceptable,  or  at  least  less  and  less  otherwise.  His 
commercial  ideas  are  probably  neither  illiberal  nor  unfriendly  to  this 
country.  The  contrary  has  been  supposed.  When  the  truth  is  ascer- 
tained and  known,  unfavorable  impressions  will  be  still  more  re- 
moved." November  6,  1790,  Moustier  wrote  to  Jefferson,  who  had 
then  become  Secretary  of  State  of  the  United  States,  that  the  King 
had  transferred  him  to  the  Court  of  Prussia,  and  Jefferson  replied : 
"  The  President,  in  a  letter  to  the  King,  has  expressed  his  sense  of 
your  merit,  and  his  entire  approbation  of  your  conduct  while  here, 
and  has  charged  me  to  convey  to  yourself  the  same  sentiments  on 
liis  part ; "  and  a  medal  and  a  chain  were  given  to  the  Count  "  as  a 
testimony  of  these  sentiments." 

The  Diplomatic  Correspondence  of  the  United  States.  1783-1789.  II,  164, 
272,  294;  Madison's  Works  (1884),  I.  369,  471,  472-3;  The  Recall  of 
Ministers,  by  Dr.  J.  B.  Angell.  The  Forum,  Jan,  1889,  486. 

In  the  latter  part  of  1792  the  French  Government  appointed  as 

minister  to  the  United  States  M.  Edmond  C.  Grenet. 
Genet  once  spoke  of  himself  as  having  spent  seven 
years  at  the  head  of  a  bureau  at  Versailles,  under  the  direction  of 
Vergennes,  and  of  having  passed  one  year  at  London,  two  at  Vienna, 
one  at  Berlin,  and  five  in  Russia.  Gouverneur  Morris,  who  then 
represented  the  United  States  in  France,  reported,  as  the  result  of 
inquiries,  that  Genet  was  a  man  of  good  parts  and  very  good  educa- 
tion, brother  to  the  Queen's  first  woman,  from  whence  his  fortune 
originated;  that  he  was,  through  the  Queen's  influence,  appointed 
as  charge  d'affaires  at  St.  Petersburg,  where,  in  consequence  of  dis- 
patches from  M.  de  Montmorin,  which  were  written  in  the  sense  of 
the  revolution,  but  which  he  interpreted  too  literally,  he  made  some 
representations  in  a  much  higher  tone  than  was  wished  or  expected ; 
that  as  it  was  not  convenient  under  the  circumstances  either  to  ap- 
prove or  to  disapprove  his  conduct,  his  communications  lay  un- 
noticed ;  that,  being  a  young  man  of  ardent  temper,  he  felt  himself 
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insulted,  and  wrote  some  petulant  dispatches,  believing  that  if  the 
royal  party  prevailed  his  sister  would  make  fair  weather  for  him  at 
court;  that  on  the  overthrow  of  the  monarchy,  these  dispatches  op- 
erated as  credentials  to  the  new^  government,  and,  in  the  dearth  of 
competent  men,  opened  the  way  to  his  preferment,  and  that  in  this 
situation  he  chose  America  as  the  best  harbor  during  the  storm,  and 
would  not  put  to  sea  again  until  it  was  fair  weather." 

In  reporting  Genet's  departure  for  the  United  States,  Morris 
observed  that  "  the  pompousness  of  this  embassy  could  not  but  excite 
the  attention  of  England ;  "  and  he  had  scarcely  left  France  when 
Morris  reported  that  the  executive  council  had  sent  out  by  him  three 
hundred  blank  commissions  for  privateers,  to  be  distributed  among 
such  persons  as  might  be  willing  to  fit  out  vessels  in  the  United  States 
to  prey  on  British  commerce. 

Genet  arrived  at  Charleston,  S.  C,  April  8,  1793,  an'd  at  once 
proceeded  to  fit  out  and  commission  privateers;  and  when  he  had 
got  a  immber  ready  for  sea  he  set  out  on  his  journey  to  the  seat  of 
the  national  government  by  land.  On  the  way  he  incited  the  people 
to  hostility  against  Great  Britain,  and  received  such  demonstrations 
of  sympathy  as  to  strengthen  his  confidence  in  the  success  of  the 
course  on  which  he  had  entered. 

When  Genet  arrived  in  Philadelphia  he  was  duly  received  by  the 
President,  but  the  administration  was  at  the  same  time  obliged  to 
take  measures  for  the  vindication  of  the  neutrality  proclamation  of 
April  22,  1793,  which  was  constantly  violated  by  the  fitting  out  of 
privateers,  the  condemnation  of  prizes  by  French  consuls  sitting  as 
courts  of  admiralty,  and  even  by  the  capture  of  vessels  within  the 
jurisdiction  of  the  United  States.  These  proceedings,  in  which  he 
was  himself  directly  implicated,  Genet  defended  as  being  in  con- 
formity not  only  with  the  treaties  between  the  two  countries,  but  also 
with  the  principles  of  neutrality.  Wlien  Jefferson,  who  was  then  Sec- 
retary of  State,  cited  the  utterances  of  writers  on  the  law  of  nations, 
Genet  repelled  them  as  "  diplomatic  subtleties,"  and  as  "aphorisms 
of  Vattel  and  others."  The  United  States,  however,  insisted  that 
the  fitting  out  and  arming  of  vessels  and  the  enlistment  of  citizens 
of  the  United  States  should  cease;  that  privateers  that  had  been  un- 
lawfully fitted  out  and  armed  in  the  United  States  should  depart 
from  and  not  reenter  their  jurisdiction;  that  captures  made  in  the 
waters  of  the  United  States,  or  by  vessels  unlawfully  armed  or 
equipped  therein,  should,  when  brought  within  the  United  States, 
be  restored ;  and  that  the  exercise  of  prize  jurisdiction  by  the  French 
consuls  should  be  discontinued.  Genet  refused  to  admit  these  de- 
mands.    "  I  wish,  sir,"  he  replied,  "  that  the  Federal  Government 

a  Morris  to  Washington,  December  28,  1792,  Am.  State  Papers,  For.  Rel.  I.  392. 
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should  observe,  as  far  as  in  their  power,  the  public  engagements 
contrated  by  both  nations;  and  that  by  this  generous  and  prudent 
conduct,  they  will  give  at  least  to  the  world  the  example  of  a  true  neu- 
trality, which  does  not  consist  in  the  cowardly  abandonment  of  their 
friends  in  the  moment  when  danger  menaces  them,  but  in  adhering 
strictly,  if  they  can  do  no  better,  to  the  obligations  they  have  con- 
tracted with  them."«  He  also  expressed  contempt  for  the  opinions 
of  the  President,  and  questioned  his  authority. 
On  the  16th  of  August,  1793,  Morris  was  instructed  to  ask  for 

Genet's  recall.^  A  request  to  this  effect  was  made  in 
an  interview  with  M.  Deforgues,  then  minister  of 
foreign  affairs,  on  the  8th  of  October.  It  was  immediately  granted ; 
and  on  the  10th  of  October,  M.  Deforgues  in  a  formal  note,  confirming 
what  he  had  previously  promised,  declared  that  measures  would  be 
taken  to  show  that  "  the  proceedings  and  criminal  maneuvers  (les 
demarches  et  les  manoeuvres  criminelles)  of  the  citizen  Genet"  were 
not  authorized  by  his  instructions.*'  His  successor,  M.  Fauchet, 
demanded  his  arrest  for  punishment.  This  the  United  States  refused 
"  upon  reasons  of  law  and  magnanimity."  ^ 

See.  more  fuUy.  Moore,  Int.  Arbitration.  V.  440-1  1112.  See,  also,  Moore's 
American  Diplomacy,  ^8-41.  4.^-48. 

Genet  maintained  that  lie  had  acte<l  in  conformity  with  hi§  instructions, 
and  demanded  that  the  President  should  lay  the  whole  matter  before 
Congress  for  consideration  on  its  reasHembling.  His  letters  of  recall 
did  not  reach  the  United  States  till  February,  1794.  Toward  the 
close  of  the  year  1793  the  Government  became  cognizant  of  the  fact 
that  he  had  been  engaged  in  promoting  enterprises  against  the 
dominions  of  Spain.  (Am.  State  Pap.  For.  Rel.  I.  172,  309,  311,  425; 
Pitkin's  Political  and  Civil  History  of  the  United  States,  II.  377-385.) 

In  some  remarks  made  at  a  meeting  of  the  New  York  Historical  Society, 
December  13,  1870,  William  Cullen  Bryant,  referring  to  Genet,  said: 
"  I  knew  the  man,  and  rememlier  him  very  vividly.  Some  forty-five 
years  since  he  came  occasionally  to  New  York,  where  I  saw  him. 
He  was  a  tall  man,  with  a  reddish  wig  and  a  full  round  voice, 
speaking  English  In  a  sort  of  oratorical  manner,  like  a  man  making 
a  speech,  but  very  well  for  a  Frenchman.  He  was  a  dreamer  in 
some  respects,  and,  I  remember,  had  a  plan  for  navigating  the  air 
in  balloons.  A  pamphlet  of  his  was  published  a  little  before  the 
time  I  knew  him  entitled  'Aerial  Navigation,'  Illustrated  by  an 
engraving  of  :i  balloon  shaped  like  a  fish,  propelled  by  sails  and 
guided  by  a  rudder,  In  which  he  maintained  that  man  could  navi- 
gate the  air  as  well  as  he  could  navigate  the  ocean  in  a  ship."  It 
seems  that  at  the  time  of  which  Mr.  Bryant  8r>oke  Genet  was  living 
In  Troy,  In  the  State  of  New  York.  (The  Struggle  for  Neutrality 
In  America,  an  Address  by  Charles  Francis  Adams,  p.  51.) 


<»  (;enet  to  Jeflferson,  June  8.  1793,  Am.  State  Paiwrs,  For.  Rel.  I.  151. 
»  Am.  State  Papers,  For.  Rel.  I.  167. 
c  Id.  372.  373,  375. 
tf  Id.  709. 
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Genet's  note  of  September  18,  17d3,  to  Jefferson,  giving  his  complaints 
of  liis  treatment  by  tbe  administration,  Is  In  1  Am.  St.  Papers, 
For.  Rel.  172.  With  reference  to  this  note,  Wliartou,  in  his  Int  Law 
Digest,  says:  "Of  his  treatment  by  President  Washington  he 
[Genet]  complains  as  follows:  'I  will  tell  you,  then,  without  cere- 
mony, that  I  have  been  extremely  wounded,  sir :  1st.  That  the  Presi- 
dent of  the  United  States  was  in  a  hurry,  before  knowing  what  I 
had  to  transmit  to  him,  on  the  part  of  the  French  Republic,  to  pro- 
claim sentiments,  on  which  decency  and  friendship  should  at  least 
have  drawn  a  veil.  2d.  That  he  did  not  speak  to  me  at  my  first 
audience  but  of  the  friendship  of  the  United  States  towards  France, 
without  saying  a  word  to  me,  without  enouncing  a  single  sentiment, 
on  our  revolution;  while  all  the  towns,  from  Charleston  to  Phila- 
delphia, had  made  the  air  resound  with  their  most  ardent  wishes  for 
the  French  Republic.  3d.  That  he  had  received  and  admitted  to  a 
private  audience,  before  my  arrival,  Noailles  and  Talon,  known 
agents  of  the  French  counter-revolutionists,  who  have  since  had  inti- 
mate relations  with  two  members  of  the  Federal  Government.  4th. 
That  this  first  magistrate  of  a  free  people,  decorated  his  parlor  with 
certain  medallions  of  Capet  and  his  family,  which  served  at  Paris 
as  signals  of  rallying.'  A  series  of  other  specifications  followed, 
relative  to  the  international  rulings  of  the  Administration. 

"As  to  the  medallion  of  *  Capet,'  it  may  be  noticed  that  full  length  pic- 
tures of  Louis  XVI.  and  Marie  Antoinette,  presented  to  Congress  at 
the  close  of  the  American  Revolution,  remained  hung  on  the  walls 
of  Congress  at  Philadelphia  until  after  the  French  Revolution.  They 
were  then,  according  to  a  letter  of  Mr.  E.  Thornton,  an  attach^  of 
the  British  legation  (Bland-Burgess  papers,  238),  dated  March  6, 
1792,  probably  from  complaints  such  as  those  made  above,  *  covered 
with  a  curtain.'  Mr.  Thornton  goes  on  to  say :  *  I  don't  know 
whether  I  mentioned  to  you  formerly  that  the  key  of  the  BastUe, 
glvea  to  a  certain  great  man  here  (Washington)  by  Lafayette,  is 
hung  up  in  a  glass  frame  in  the  principal  room  of  the  great  man*8 
house,  with  iin  engraving  of  Louis  XVL,  Le  patriote  Roi  dcs  Fran^^ais, 
opposite.  In  the  drawing-room  of  Mr.  Jefferson  there  are  three 
busts — of  Franklin,  Paul  Jones,  and  Lafayette — three  gentlemen, 
the  first  of  whom  had  talents  without  virtue,  the  second  deserved 
hanging,  and  the  last,  not  improbably,  may  meet  the  same  fate." 
No  doubt  the  picture  of  *  Capet '  in  Washington's  parlor,  which  gave 
offense  to  the  Frenchman  in  September  because  it  was  there  at  all, 
was  a  companion  to  that  which  gave  offense  to  the  Englishman  In 
June  i>ecause  the  inscription  was  *  patriot  king.'  Such  incidents  as 
these  show  the  difficult  position  of  Washington  In  trying  to  steer  a 
just  course  l>etween  the  two  rival  missions."  (Wharton,  Int.  I^aw 
Digest,  §  107,  vol.  1,  pp.  702.  703.) 

The  letter  of  Thornton,  cited  by  Wharton,  is  not  in  the  Bland-Burgess 
Pai)ers.    The  citation  evidently  Is  erroneous. 

See,  as  to  Genet's  case,  Hlldreth's  History  of  the  United  States,  IV.  439. 

January  12,  1792,  Washington  appointed  Gouverneur  Morris  min- 
ister plenipotentiary  to  France.     The  appointment 
was  made  by  Washington  not  without  misgivings, 
.  for  while  entertaining  absolute  confidence  in  Morris's  integrity,  he 
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recognized,  in  the  opposition  which  the  nomination  excited  in  the 
Senate,  the  fact  that  the  possession  of  a  "  lively  and  brilliant  imag- 
ination "  and  a  "gift  of  ridicule  "  would  require  of  Morris,  in  the 
delicate  situation  in  which  he  was  placed,  the  exercise  of  unusual 
caution.®  There  was,  however,  another  ground  of  opposition  to 
Morris's  appointment.  "  It  was  urged,"  said  Washington,  in  an 
admonitory  letter,  "  that  in  France  you  were  considered  as  a  favorer 
of  the  aristocracy  and  unfriendly  to  its  revolution."  In  what  sense 
this  was  true  no  one  understood  better  than  Washington,  with  whom 
Morris  had  for  three  years  been  in  correspondence  in  regard  to 
events  in  France.  In  his  own  country  Morris  had  been  a  supporter 
of  the  Revolution,  a  member  of  the  Continental  Congress,  assistant 
to  Robert  Morris  in  the  management  of  the  public  finances,*  and  a 
member  of  the  Constitutional  Convention  of  1787.  To  mental  gifts 
of  a  high  order  he  united  a  capacity  for  public  business.  In  his 
views  of  government  he  belonged  to  the  same  school  as  Washington. 
He  regarded  the  maintenance  of  a  just  public  authority  not  as  a 
menace  to  liberty,  but  as  its  essential  safeguard.  In  the  first  stages 
of  the  French  Revolution  he  could  see  "  every  reason  to  wish  that  the 
patriots  may  be  successful,"  though  he  apprehended  that  the 
"  crumbling  matter "  on  which  the  edifice  of  freedom  was  to  be 
erected  would,  when  exposed  to  the  air,  "  fall  and  crush  the  build- 
ers."*^ He  instinctively  recoiled  from  the  excesses  that  were  com- 
mitted when  his  apprehensions  came  to  be  fulfilled.  Before  he 
became  minister  of  the  United  States  he  offered  his  counsel  to 
Louis  XVI.  He  afterward  sought  to  effect  that  monarch's  escape ;  and 
having  witnessed  the  execution  both  of  the  King  and  the  Queen,  and 
the  destruction  of  all  public  authority,  he  prophesied  that,  whatever 
might  be  the  lot  of  France  in  remote  futurity,  she  must  soon  come, 
probably  through  the  medium  of  a  triumvirate  or  other  small  body  of 
men,  to  be  "  governed  by  a  single  despot."  * 

In  a  letter  to  Washington,  of  February  14,  1793,  Morris  said :  "  I 

will  not  speak  of  my  own  situation;  you  will  judge 
that  it  is  far  from  pleasant.  I  could  be  popular,  but 
that  would  be  wrong.  The  different  parties  pass  away  like  the 
shadows  in  a  magic  lantern,  and  to  be  well  with  any  one  of  them 
would,  in  a  very  short  period,  become  the  cause  of  unquenchable 
hatred  with  the  others."*^  With  the  progress  of  events  Morris's 
situation  did  not  become  more  agreeable,  and  at  length  he  purchased 
a  residence  at  Saintport,  about  thirty  miles  from  Paris,  where  he 

«  Writings  of  Washington,  ed.  by  Sparks,  X.  210-218, 

t>  Wharton's  Dip.  Cor.  Am.  Rev.  IV.  C22. 

e  Letter  to  Washington,  April  29,  1780,  Am.  State  Papers,  For.  Rel.  I.  379. 

'Letter  to  Washington,  October  18,  1793,  Am.  State  Papers,  For.  Rel.  I.  398. 

«  Am.  State  Papers,  For.  Rel.  I.  396. 
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remained  till  his  recall,  paying  such  visits  to  Paris  as  the  duties  of 
his  office  rendered  necessary.  The  authorities  of  the  Republic,  to 
whom  he  had  never  been  personally  grateful,*  took  advantage  of  the 
request  for  Genet's  recall  to  ask  for  his  withdrawal.  Under  the  cir- 
cumstances this  act  of  reciprocity  was  ungrudgingly  conceded, 
although  Washington  did  not  fail  to  assure  Morris  that  his  confi- 
dence in  and  friendship  and  regard  for  him  remained  undiminished.'' 

For  a  fuUer  dlscuBslon  of  the  situation  in  France,  and  Morris*  relation  to 
the  revolution,  see  Moore,  Int.  Arbitrations,  V.  4401^414. 

"  During  the  two  or  three  years  previous  to  his  appointment,  in  which  he 
had  resided  In  Paris,  he  [MorrisJ  had  identified  himself,  as  com- 
pletely as  it  was  possible  for  a  stranger,  with  the  King's  friends.  He 
expressed  oiienly  his  conviction  that  the  new  constitution  was  a  fail- 
ure; and,  through  those  connected  with  the  court,  had  submitted  to 
his  Majesty  the  draft  of  an  address  to  be  made  when  accepting  the 
constitution.  ,  .  .  Accompanying  this  strange  paper  was  a  still 
stranger  memoir.  .  .  .  Speaking  of  the  King  in  the  third  person, 
Mr.  Morris  says :  *  But  it  is  important  for  him  to  show  that  he  has 
acted  consistently.  And  yet  this  should  be 'accomplished  in  such  a 
manner  as  to  produce  the  effect,  without  api)earing  to  intend  it, 
because  such  appearance  would  place  him  in  the  situation  of  one 
who  defends  himself  before  his  judges ;  and  a  King  should  never  for- 
get that  he  is  accountable  only  to  God.'  .  .  .  Anyone  holding  such 
opinions,  and  so  connected,  could  be  of  no  possible  service  either  to 
France  or  the  United  States,  in  a  diplomatic  capacity,  at  that  time. 
But  Mr.  Morris'  interference  did  not  end  when  his  public  character 
began.  As  minister  of  the  United  States  he  contrived,  and  very 
nearly  accomplished,  the  escai)e  of  Ix>uis  XVI.  from  Paris,  He 
became  that  monarch's  agent,  by  receiving  and  disbursing  a  large 
amount  of  money ;  and  the  unexpectetl  balance  of  that  fund  he  pre- 
served and  accounted  for,  after  the  termination  of  his  mission. 
While  it  is  impossible  to  attach  any  moral  blame  to  this  conduct, 
while  it  is  impossible  not  to  sympathize  with  Mr.  Morris'  righteous 
indignation  at  the  horrors  with  which  he  was  surrounded,  while 
every  instinct  of  common  humanity  would  rejoice  at  the  success  of 
his  earnest  endeavor,  it  is  imix)ssible  to  justify  his  conduct  as  the 
diplomatic  representative  of  the  United  States."  (Trescot,  American 
Diplomatic  History,  131-135.) 

"  There  is  reason  to  believe  that  Yrujo  has  worked  against  us  with 

all  his  might,  seeking  to  advance  himself  by  flattering 
^  *^*  the  prejudices  of  his  Government,  instead  of  con- 
sulting its  obligations  or  its  true  interest.  He  behaved  so  badly  as  to 
require  the  recall  signified  in  my  public  letter.  [Charles]  Pinckney's 
recall  has  been  asked  by  the  Spanish  Government,  and  a  letter  of  leave 
goes  to  him,     I  suspect  he  will  not  return  in  good  humor-     I  could 

a  Am.  State  Papers,  For.  Rel.  I.  173. 

6  Am.  State  Papers,  For.  Rel.  I.  409,  410,  412. 
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not  permit  myself  to  flatter  him,  and  truth  would  not  permit  me  to 
praise  him." 

Mr.  Madison,  Sec.  of  State,  to  Air.  Monroe,  uiin.  to  Spain,  Nov.  9,  1804,  2 
Madison's  Works,  208,  209. 

PInokney*s  recall  was  requestetl  liecause  of  the  threatening  tone  which 
he  assumed  In  a  letter  to  the  Spanish  minister  of  state,  Cevallos.  As 
above  appears,  a  letter  of  recall  was  sent  to  him,  hut  he  was  after- 
wards permitted  by  the  Spanish  Government  to  act  in  association 
with  Monroe  in  the  Ineffectual  negotiations  that  subsequently  took 
place  for  the  adjustment  of  questions  between  the  two  govern- 
ments. See  Adams'  History  of  the  United  States,  II.  279,  280,  281, 
284,  286,  315 ;  III.  23,  37. 

The  threat  to  which  objection  was  made  was  an  intimation  by  Pinckney 
that  he  would  Inform  the  American  consuls  on  the  Mediterranean  and 
the  commander  of  the  American  squadron  in  that  quarter  as  to  the 
critical  situation  between  the  two  countries,  and  direct  them  to  notify 
American  citizens  to  be  ready  to  withdraw  with  their  property. 

"  It  becomes  my  duty  to  inform  you  that  prejudices  long  indulged 

by  a  portion  of  the  inhabitants  of  Mexico  against  the 
Poinsett.  envoy  extraordinary  and  minister  plenipotentiary  of 
the  United  States  have  had  an  unfortunate  influence 
upon  the  affairs  of  the  two  countries,  and  have  diminished  that  use- 
fulness to  his  own  which  was  justly  to  be  expected  from  his  talents 
and  zeal.  To  this  cause,  in  a  great  degree,  is  to  be  imputed  the  failure 
of  several  measures  equally  interesting  to  both  parties,  but  particu- 
larly that  of  the  Mexican  Governmeijt  to  ratify  a  treaty  negotiated 
and  concluded  in  its  own  capital  and  under  its  own  eye.  Under 
these  circumstances  it  appeared  expedient  to  give  to  Mr.  Poinsett 
the  option  either  to  return  or  not,  as  in  his  judgment  the  interest 
of  his  country  might  require,  and  instructions  to  that  end  were  pre- 
pared, but  before  they  could  be  dispatched  a  communication  was  re- 
ceived from  the  Government  of  Mexico,  through  its  charge  d'affaires 
here,  requesting  the  recall  of  our  minister.  This  was  promptly 
complied'  with,  and  a  representative  of  a  rank  corresponding  with 
that  of  the  Mexican  diplomatic  agent  near  this  Government  was 
appointed.  Our  conduct  toward  that  Republic  has  been  uniformly 
of  the  most  friendly  character,  and  having  thus  removed  the  only 
alleged  obstacle  to  harmonious  intercourse,  I  can  not  but  hope  that 
an  advantageous  change  will  occur  in  our  affairs. 

"  In  justice  to  Mr.  Poinsett  it  is  proper  to  say  that  my  immediate 
compliance  with  the  application  for  his  recall  and  the  appointment 
of  a  successor  are  not  to  be  ascribed  to  any  evidence  that  the  imputa- 
tion of  an  improper  interference  by  him  in  the  local  politics  of 
Mexico  was  well  founded,  nor  to  a  want  of  confidence  in  his  talents 
or  integrity,  and  to  add  that  the  truth  of  that  charge  has  never  been 
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affirmed  by  the  Federal  Government  of  Mexico  in  its  communications 
with  this." 

PreBident  Jackson,  auuual  message,  Dec.  8,  1820,  Richardson's  Messages, 
II.  446. 

That  a  government  has  the  right  under  International  law  to  request  the 
recall  of  a  minister  who  is  personally  unacceptable,  and  that  the 
United  States  will  acquiesce  in  such  a  request,  see  Mr.  Van  Buren, 
Sec,  of  State,  to  Mr.  Poinsett,  min.  to  Mexico,  Oct  16  and  17,  1829, 
MS.  Inst.  Am.  States,  XIV.  141,  148. 

The  publication  by  a  foreign  minister,  during  his  official  term,  of  a 
document  charging  the  United  States  with  bad  faith,  will  be  ground 
to  demand  his  recall ;  and  if  it  be  subsequently  sustained  by  his  Gk)v- 
ernment,  this  will  be  regarded  by  the  United  States  as  a  gross 
indignity. 

Mr.  Forsyth,  Sec.  of  State,  report  to  President  of  Dec.  2,  1837,  5  MS. 
Rei)ort  Book,  2(>4.  This  refers  to  the  case  of  Mr.  Gorostiza,  the  Mexi- 
can representative  at  Washington,  as  to  which  see  Moore,  Int  Arbi- 
trations, II.  1213. 

April  24,  1846,  Mr.  Soldan,  Peruvian  minister  of  foreign  affairs^ 

enclosed     to    Mr.     Jewett,    the    American    charge 

d'affaires  at  Lima,  a  copy  of  the  official  paper,  Pe- 

ruano^  containing  a  decree  of  the  17th  of  that  month,  the  object  of 

which  was  to  restrict  the  intervention  of  foreign  powers  in  respect 

to  the  claims  of  their  citizens. 

Mr.  Jewett  acknowledged  the  receipt  of  this  note  on  the  23rd  of 
May.  In  his  reply  he  stated  that,  although  he  entertained  the  con- 
viction that  the  decree  violated  the  principles  of  national  duty, 
Tiational  honor  and  moral  obligation  as  defined  by  international  law, 
he  would  send  a  copy  of  it  to  his  Government;  but  that,  until  in- 
structed by  his  government  to  that  effect,  he  could  not  acquiesce  in  its 
application  to  citizens  of  the  United  States. 

In  acknowledging,  on  June  9,  184G,  the  receipt  of  Mr.  Jewett's 
note,  Mr.  Soldan  referred  to  Mr.  Jewett's  "  assurance  "  that  he  would 
comply  with  the  decree  till  he  should  receive  instructions  from  his 
gov^ernment. 

In  a  note  to  Mr.  Soldan,  June  15,  1840,  Mr.  Jewett  not  only  de- 
nied that  he  had  given  such  an  assurance,  but  commended  to  Mr. 
Soldan  the  consideration  of  ''  that  rule  of  diplomatic  '  etiquette,' 
founded  in  moral  obligation,  which  enjoins  upon  the  minister  the 
duty  of  making  impartial,  accurate,  and  honorable  translations  of 
the  notes  of  public  ministers,  and  pronounces  any  misrepresentation 
in  these  respects  in  a  diplomatic  correspondence  as  unjustifiable  and 
offensive  as  misrepresentations  in  other  respects,  whether  that  mis- 
representation originates  in  carelessness,  want  of  sufficient  knowledge 
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of  the  languages,  or  a  deliberate  purpose."  Mr.  Jewett  also  referred 
to  the  decree  as  "  a  compound  of  legal  and  moral  deformities  pre- 
senting to  the  vision  no  commendable  lineament,  but  only  gross  and 
perverse  obliquities." 

"  The  President  regrets  that  you  appear  to  be  on  such  unfriendly 
terms  with  the  Government  of  Peru.  It  is  a  primary  duty  of  a 
diplomatic  agent  to  cultivate  the  good  will  of  the  authorities  of  tho 
country  to  which  he  is  accredited.  Without  this  his  usefulness  must 
be  very  much  impaired.  It  is  impossible  that  you  can  reform  either 
the  morals  or  the  politics,  of  Peru,  and  as  this  is  no  part  of  your 
mission,  prudence  requires  that  you  should  not  condemn  thorn  in 
public  conversations.  You  ought  to  take  its  institutions  and  its 
people  just  as  you  find  them  and  endeavor  to  make  the  best  of  them 
for  the  benefit  of  your  own  country,  so  far  as  this  can  be  done  consist- 
ently with  the  national  interest  and  honor. 

"  The  Peruvian  minister  complains  that  you  have  not,  according 
to  custom,  given  him  the  title  of  excellency  or  honorable  in  com- 
munications to  him.  If  such  be  the  fact,  I  regret  it.  This  you  may 
consider  a  small  matter  in  itself,*  but  vet  such  breaches  of  established 
etiquette  often  give  greater  offence  than  real  injuries.  This  is  em- 
phatically the  case  in  regard  to  the  Spanish  race.  They  have  ever 
been  peculiarly  tenacious  in  requiring  the  observance  of  such  forms. 
However  ridiculous  this  may  appear  to  us,  it  is  with  them  a  matter  of 
substance. 

"  The  United  States  sloop  of  war  Dale^  Captain  McKean,  will  carry 
you  this  despatch.  She  will  sail  to-morrow  from  New  York  to  join 
our  fleet  on  the  northwest  coast  of  America,  and  will  remain  at  Callao 
for  a  few  days.  I  received  this  information  at  so  late  a  period  that 
I  have  not  time  before  her  departure  to  prepare  despatches  for  you  on 
other  subjects.    This  I  shall  do  by  the  next  more  direct  opportunity. 

"  In  the  meantime  permit  me  to  express  the  earnest  hope  of  the 
President  that  you  will  so  conduct  yourself  in  your  highly  responsible 
position  as  to  give  no  offence  to  the  Peruvian  Government  which  can 
be  avoided.  In  pursuing  this  course  you  will  best  promote  the  inter  • 
ests  of  your  country  as  well  as  your  own  usefulness." 

Mr.  Buchanan,  Sec.  of  State,  to  Mr.  Jewett,  charge  d'affaires  to  Peru, 
June  1,  184G,  MS.  Inst.  Peru,  XV.  48. 

"  I  have  to  inform  you  that  the  President,  by  and  with  the  advice 
and  consent  of  the  Senate,  has  appointed  Mr.  J.  R.  Clay  your  suc- 
cessor as  charge  d'affaires  of  the  United  States  to  Peru,  A  letter 
to  the  minister  for  foreign  affairs  of  that  Republic  announcing  your 
recall  is  accordingly  herewith  transmitted,  which  you  wnll  embrace 
an  early  opportunity  to  deliver.    Prior  to  your  departure  from  Peru 
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you  will  lodge  the  archives  of  the  legation  with  Mr.  Prevost,  the 
consul  of  the  United  States  at  Lima. 

"  Your  recall  has  been  made  in  consequence  of  a  request  to  this 
effect  by  the  minister  of  foreign  relations  of  Peru  to  myself,  in  a 
despatch  dated  April  11th,  1846,  and  received  at  this  Department  on 
the  2nd  June,  following.  The  President,  reluctant  to  comply  with 
this  request,  instructed  me  not  to  answer  it  immediately,  in  the  hope 
that  your  relations  with  that  Government  might  change  and  that 
you  might  again  be  placed  in  a  position  to  serve  your  country  with 
effect.  In  this  hope  he  regrets  that  he  has  been  disappointed.  Mr. 
Osma,  since  his  arrival  in  this  city,  has  personally  reiterated  the  re- 
quest and  the  President  has  finally  felt  himself  obliged  to  comply 
with  it,  although  no  answer  has  yet  been  returned  to  the  note  of  the 
Peruvian  minister. 

'•  In  the  intercourse  between  friendly  nations,  when  the  diplo- 
matic representative  of  the  one  has  rendered  himself  so  unacceptable 
to  the  authorities  of  the  other  as  to  impair  or  destroy  his  usefulness, 
it  has  ever  been  the  custom,  unless  under  extraordinary  circum- 
jstances,  to  yield  to  such  a  request  when  made  in  respectful  and 
friendly  terms.  This  practice  is  founded  upon  the  principle  that 
the  great  interests  of  nations  ought  not  to  be  jeoparded  merely  for 
the  sake  of  retaining  any  individual  in  a  diplomatic  station.  If 
diplomatic  agents  render  themselves  so  unacceptable  as  to  produce 
a  request  for  their  recall  from  the  government  to  which  they  are 
accredited,  the  instances  must  be  rare  indeed  in  which  such  a  request 
ought  not  to  be  granted.  To  refuse  it  would  be  to  defeat  the  very 
purpose  for  which  they  are  sent  abroad,  that  of  cultivating  friendly 
relations  between  independent  nations.  Perhaps  no  circumstance 
would  justify  such  a  refusal  unless  the  national  honor  were  involved 
in  the  question,  and  this  can  not  be  pretended  on  the  present  occasion. 

"The  principle  to  which  I  have  adverted  applies  with  peculiar 
force  in  our  relations  with  Peru,  especially  during  the  continuance 
of  the  Mexican  war.  From  the  situation  of  that  Republic  on  the 
west  coast  of  America,  from  the  numl)er  of  our  vessels,  both  national 
and  commercial,  which  frequent  the  harbor  of  Callao  and  other 
Peruvian  ports,  from  the  facilities  for  fitting  out  privateers  along 
that  coast,  and  from  the  vast  amount  of  the  property  of  our  citizens 
afloat  on  the  Pacific  Ocean,  it  is  essential  that  we  should  have  a 
charge  d'affaires  at  Lima  who  possesses  the  confidence  and  regard  of 
the  Peruvian  Government.  It  is  of  great  importance  that  the  duties 
of  neutrality  and  friendship  should  be  faithfully  performed  by  that 
(lovernment  to  the  United  States,  and  these  cannot  be  successfuUv 
enforced  by  the  a^jency  of  a  minister  against  whom  the  Peruvian 
authorities  have  conceived  so  strong  a  j)rejiidice,  whether  well  or  ill 
founded,  as  to  induce  them  to  make  reiterated  requests  for  his  recall." 
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Mr.  Buchanan,  Sec.  of  State,  to  Mr.  Jewett,  charge  d'affaires  to  Peru, 
No.  8,  March  19,  1847,  MS.  Inst.  Peru,  XV.  52. 

A  government  to  whom  a  diplomatic  agent  is  sent  may,  without  giving 
just  cause  of  offense  to  the  government  sending  him,  refuse  to  receive 
him,  and  ordinarily  a  request  for  his  recall  will  he  at  once  granted  by 
the  latter  government  (Mr.  Buchanan,  Sec.  of  State,  to  Mr.  Carr, 
Nov.  18,  1848,  MS.  Inst.  Barb.  Powers,  XIV.  76.) 

"  In  regard  to  Mr.  Wise's  conduct,  subsequently  to  the  31st  October 

last,  in  justice  to  Mr.  Lisboa,  I  have  already  stated, 
that  this  subject  was  not  embraced  in  the  settlement 
between  that  gentleman  and  myself.  On  the  contrary,  in  all  our 
conferences,  he  obeyed  the  instructions  of  his  Government ;  and  with 
a  zeal,  perseverance,  and  ability  which  have  rendered  him  an  emi- 
nently successful  minister  in  sustaining  the  interests  of  his  country 
in  the  United  States;  he  persisted  in  urging  the  recall  of  Mr.  Wise 
on  account  of  his  conduct,  especially  on  the  occasion  of  the  baptism 
of  the  imperial  princess,  and  the  fete  of  the  Emperor's  birthday. 
The  question,  at  Mr.  Lisboa's  request,  was  submitted  to  the  President, 
who,  after  careful  deliberation,  directed  me  to  return  the  following 
answer,  which  I  read  to  him  on  the  10th  February  last,  twenty  days 
after  the  date  of  his  note  to  me,  by  which  the  affair  of  Lieutenant 
Davis  and  the  three  sailors  was  adjusted. 

"  'After  a  mature  consideration  of  all  the  circumstances  arising 
from  the  imprisonment  of  Lieutenant  Davis  and  the  American  sailors 
by  the  local  authorities  at  Rio  de  Janeiro,  the  President  does  not 
believe  that  he  could  recall  Mr.  Wise  without,  by  implication  at  least, 
subjecting  him  to  a  censure,  which,  in  the  President's  opinion,  he 
does  not  deserve,  for  his  conduct  on  that  occasion.  The  President 
has  arrived  at  this  determination,  notwithstanding  his  anxious  desire 
to  cultivate  the  most  friendly  relations  with  the  Government  of 
Brazil.  He  trusts  that  any  unpleasant  impressions  produced  by  this 
affair  may  speedily  pass  away  and  be  forgotten ;  and  that  during  the 
remainder  of  Mr.  Wise's  residence  at  the  imperial  court  nothing 
may  occur  to  interrupt  the  harmony  which  ought  ever  to  subsist 
between  the  two  nations. 

" '  In  answer  to  your  inquiry,  when  it  is  expected  Mr.  Wisi^  will 
return  from  his  mission;  I  am  instructed  to  inform  you,  that  soni^. 
time  ago,  and  long  before  the  imprisonment  of  Lieutenant  Davi -, 
that  gentleman  had  asked  to  be  recalled,  and  the  President  had  deter- 
mined to  accede  to  his  request.  This  affair  having  been  happily 
adjusted  between  the  two  Governments,  the  President  will  not  change 
his  original  determination.  A  vessel  of  war  will,  therefore,  proceed 
from  the  United  States  to  Rio  during  the  next  spring  (probably  in 
April  or  May)  and  will  carry  out  a  new  minister  to  Brazil.  Soon 
after  his  arrival,  Mr.  Wise  will  return  to  the  United  States  in  the 
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Columbia  with  Commodore  Rousseau,  whose  term  of  service  will  then 
have  expired.' 

"  Mr.  Lisboa  expressed  much  regret  and  dissatisfaction  with  this 
answer.  He  urged,  among  other  arguments,  as  he  had  done  before  in 
conversation,  and  continued  to  urge  afterwards,  that  the  purpose  of 
keeping  up  diplomatic  intercourse*  between  nations  was  to  preserve 
and  strengthen  their  friendly  relations  with  each  other;  and  that 
whenever,  from  any  cause,  a  particular  minister  did  not  or  could  not 
accomplish  this  object,  it  was  the  custom  of  nations  to  recall  him,  on 
the  request  of  the  power  to  which  he  had  been  accredited.  He  cited 
some  cases  to  prove  that  ministers  had  been  recalled  for  this  reason 
alone,  although  particularly  agreeable  to  the  governments  by  which 
they  had  been  appointed. 

"  Without  contesting  this  general  principle,  I  always  answered  him 
in  the  same  manner.  I  observed  that  there  must  necessarily  be  excep- 
tions to  this  rule  arising  out  of  special  circumstances,  and  that  the 
present  was  a  case  of  that  kind.  That  it  would  be  impossible  to  recall 
Mr.  Wise  without  involving  ah  admission  that  the  Brazilian  authori- 
ties had  acted  correctly  in  imprisoning  Lieutenant  Davis  and  the 
American  sailors  and  a  disapprobation  of  his  efforts  to  obtain  their 
release;  and  that  the  President  would  never,  by  his  conduct,  afford 
any  ground  for  such  an  inference.  After  the  settlement  between 
Lisboa  and  myself,  I  said,  in  addition,  that  the  object  which  the 
Brazilian  Government  had  sought  would  now  be  accomplished,  as 
Mr.  Wise  would  leave  that  country  early  in  the  next  summer;  and 
with  this  they  ought  to  be  satisfied. 

"  The  instructions  of  the  minister  for  foreign  affairs  render  it 
necessary  that  I  should  advert  more  particularly  to  the  conduct  of 
Mr.  AVise  and  Commodore  Rousseau  on  the  15th  November  and  2d 
of  December  last. 

''  On  the  first  of  these  occasions,  which  was  the  celebration  of  the 
baptism  of  the  imperial  infant  Isabella,  Mr.  Wise,  although  invited, 
(lid  not  appear  at  court,  nor  did  Conmiodore  Rousseau  fire  a  salute 
from  the  Columbia. 

''  On  the  second  occasion,  which  was  the  fete  of  the  Emperors 
birthday,  Mr.  Wise,  not  being  invited,  did  not,  of  course,  appear  at 
court,  nor  did  Commodore  Rousseau  fire  a  salute  or  hoist  the  flags 
of  the  Coliwibla, 

"  In  justice  to  Mr.  AVise  it  ought  to  be  observed,  that  the  Imperial 
Government  are  mistaken  in  supposing  that  it  was  through  his  advice 
or  agency  Commodore  Rousseau  omitted  these  ceremonies  on  either 
occasion.  That  gallant  officer  acted  upon  his  own  responsibility,  and 
from  a  sense  of  what  he  thought  due  to  the  honor  of  the  American 
flag. 
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"  Whilst  the  President  is  anxious  that  our  public  functionaries  in 
Brazil  should  pay  all  due  honors  to  His  Imperial  Majesty  and  his 
august  family,  he  can  not,  under  the  peculiar  circumstances,  con- 
demn either  the  minister  or  the  commodore  for  this  mere  omission 
to  perform  acts  of  customary  ceremony.  They  were  both  at  the  time 
smarting  under  the  recent  insult  and  indignity  which  had  been 
offered  to  the  flag  of  their  country  by  the  Brazilian  authorities  in  the 
affair  of  Lieutenant  Davis  and  the  three  sailors,  and  w^hich  had  been 
just  approved  and  justified  by  the  Government  of  His  Imperial 
Majesty,  and  they  embraced  these  occasions  to  manifest  the  sense 
which  they  felt  of  this  insult  and  indignity.  But  after  all,  they  only 
omitted  to  perform  acts  of  courtesy  from  a  deep  conviction  of  what 
was  due  to  their  country ;  and  this  ought  never  to  form  a  subject  of 
grave  complaint,  or  endanger  the  peaceful  relations  between  two 
friendly  governments. 

"Soon  after  these  events,  however,  our  vessels  of  war  at  Rio, 
greatly  to  the  satisfaction  of  the  President,  commenced  again,  under 
the  advice  of  Mr.  Wise,  to  fire  the  customary  salutes  on  fastal 
occasions  in  honor  of  Brazil,  and  have,  I  believe,  ever  since  continued 
this  very  proper  and  respectful  practice. 

"  In  regard  to  the  speech  said  to  have  been  delivered  by  Mr.  Wise 
on  the  occasion  of  a  baptism  on  board  of  an  American  ship  in  the 
harbor  of  Rio,  I  can  say  nothing,  that  gentleman  having  never 
adverted  to  the  subject  in  any  of  his  communications ;  and  I  have  not 
seen  any  account  of  it,  except  one  which  appeared  in  a  very  few 
American  newspapers  some  six  or  seven  months  ago.  As  this  speech 
has  never  been  referred  to  by  the  Brazilian  Government  until  the 
date  of  the  instructions  on  the  31st  May  last,  I  presume  they  must, 
also,  have  derived  their  information  from  the  same  newspapers. 
Whilst  in  entire  ignorance  of  the  whole  transaction  from  any  other 
source,  I  yet  venture  to  hazard  the  assertion  that  its  publication  was 
never  sanctioned  by  Mr.  Wise,  as  the  minister  for  foreign  affairs 
supposes." 

Mr.  Buchanan,  Sec.  of  State,  to  Mr.  Leal,  Brazilian  charge,  Aug.  30, 

1847.  S.  Kx.  Doc.  3.5,  30  Cong.  1  se«i.  3H-40. 
The  facts  In  the  case  of  Lieutenant  Davis,  referred  to  above,  were  much 
controverted,  but  the  United  States  inaintaine<l  that  that  officer,  who 
was  attachetl  to  the  V.  S.  S.  Saratoga,  was,  while  taking  a  drunken 
sailor  back  to  the  ship,  Improperly  Interferred  with  and  afterwards, 
together  with  certain  sailors,  maltreated  and  unjustly  arrested  by 
the  Brazilian  ix)llce. 
See.  as  to  the  case  of  the  Porpoise,  supra,  §  175,  vol  2,  pp.  4-5. 

September    1,    1852,    Mr.    Kerr,    American    minister    to    Central 

America,  was  instructed  by  Mr.  Webster  "  to  signify 
XareoletA  ease.     ^^    ^j^^    Government    of    Nicaragua    that    the   good 

understandnig  between  the  two  Governments  is  not,  in  the  Presi- 
H.  Doc.  551— vol  4 32 
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dent's  opinion,  likely  to  be  promoted  or  strengthened  by  the  con- 
tinuance here  of  the  present  minister  of  Nicaragua.  He  conse- 
quently hopes  that  the  Government  of  that  country  will  accredit 
some  other  person  to  this  Government  as  its  diplomatic  representa- 
tive." The  minister  thus  referred  to  was  Mr.  Marcoleta.  The  Gov- 
ernment of  Nicaragua  declined  to  comply  with  the  request  for  his 
recall  and  expressed  a  wish  that  the  reasons  on  which  it  was  founded 
should  be  set  forth,  in  order  that  they  might  be  submitted  to  the 
Nicaraguan  Congress. 

On  receiving  this  refusal,  Mr.  Everett,  who  had  succeeded  Mr. 
Webster  as  Secretary  of  State,  addressed  to  Mr.  Marcoleta  a  note  in 
which,  with  reference  to  the  request  for  reasons,  he  said :  "  It  can 
not  be  necessary  to  say  that  this  course  would  be  followed  by  discus- 
sions of  the  most  disagi-eeable  and  unprofitable  character;  besides, 
that  the  President  can  not  consent  that  any  condition  whatever  should 
be  attached  to  the  compliance  of  the  Nicaraguan  Government  with  a 
request  warranted  by  the  most  familiar  principles  of  the  public  law 
and  the  practice  of  civilized  states.  He  has  therefore  directed  Mr. 
Kerr  to  renew  the  request  for  your  recall  and  the  appointment  of 
another  minister,  and  in  the  meantime  I  am  instructed  to  inform  you 
that  no  communication  can  hereafter  be  received  from  you  as  the 
Nicaraguan  envoy." 

The  instructions  to  Mr.  Kerr  to  renew  the  request  for  Mr.  Mar- 
coleta's  recall  bear  date  January  5,  1853.  They  disclosed  the  fact 
that  the  chief  cause  of  complaint  against  Mr.  Marcoleta  was  his  con- 
duct with  reference  to  the  proposition  to  Costa  Rica  and  Nicaragua, 
signed  by  Mr.  Webster  and  Mr.  Crampton  on  April  30,  1852,  for  the 
settlement  of  questions  relating  to  the  construction  of  an  interoceanic 
canal.  It  was  stated  that  the  proposition  was  shown  to  Mr.  Marcoleta 
unofficially  and  in  confidence;  that  soon  afterwards  it  became  the  sub- 
ject of  a  resolution  in  the  secret  session  of  the  Senate,  and  a  synopsis 
or  copy  of  it  was  published  in  the  New  York  Courier  and  Inquirer^ 
over  the  signature  of  its  Washington  correspondent,  who  was  known 
to  be  personally  intimate  with  Mr.  Marcoleta;  that  Mr.  Marcoleta, 
while  denying  that  he  had  had  any^  agency  in  the  publication, 
jidniitted  that  he  had  taken  a  copy  of  certain  articles  of 
the  proposition,  which  he  was  not  authorized  to  do;  and 
that  his  efforts  to  defeat  the  negotiations  which  were  in  prog- 
ress were  rendered  doubly  offensive,  not  only  by  the  ostenta- 
tious manner  in  which  they  were  made,  but  also  by  his  boasts  of  his 
influence  with  Senators  and  his  threats  to  use  it.  "  These  were," 
said  Mr.  Everett,  "  a  portion  of  the  cause?>  which  led  Mr.  AVebster, 
by  express  direction  of  the  President  and  in  the  mildest  terms  in 
which  it  could  be  done,  to  express  the  wish  that  some  person  should  be 
accredited  to  this  Goveriunent  in  the  place  of  Mr.  Marcoleta.    Had 
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he  not  been  the  representative  of  a  feeble  power  a  more  summary 
course  would  have  been  pursued.  Such  a  request  can  never  be  refused 
between  governments  that  desire  to  preserve  amicable  relations  with 
each  other;  for  a  minister  whose  recall  has  been  asked  loses,  by  that 
fact  alone,  all  capacity  for  usefulness.  If  previously  unacceptable, 
he  must  become  doubly  so  by  being  retained  in  office  in  opposition 
to  a  distinct  wish  expressed  for  his  recall  .  .  .  The  most 
approved  authorities  on  the  public  law  mention  as  adequate  causes 
of  the  dismissal  of  a  minister  that  he  is  even  suspected  of  miscon- 
duct or  otherwise  disagreeable.  These,  of  course,  stand  in  no  need 
of  statement  or  discussion.  The  gravity  of  the  step  is  a  sufficient 
safeguard  against  its  being  rashly  taken.  It  is  a  possible  case 
that  the  objections  to  a  minister  may  be  in  whole  or  in  part  of  a 
personal  character  and  wholly  disconnected  with  politics.  They  may 
involve  the  feelings  and  confidence  of  third  parties.  They  may  be  of 
a  nature  not  to  be  divulged  without  public  and  private  scandal.  Can 
it  be  thought  for  a  moment  that  an  obnoxious  minister  must  be 
retained  unless  the  government  which  desires  his  recall  will  make 
itself  the  agent  of  disclosures  which  are  never  uttered  but- in  the 
most  secret  whispers  of  personal  confidence?''  Mr.  Everett  added 
that  Mr.  Marcoleta  had  never  been  in  Nicaragua  and  was  not  per- 
sonally known  there,  and  that  the  President  and  Mr.  Webster,  in 
asking  for  his  recall,  proceeded  on  Ix^tter  information  as  to  his  fit- 
ness for  high  office  than  was  possesst^d  by  the  Xicaraguan  Government. 
Mr.  Kerr  was  therefore  instructed  in  respectful  terms  to  renew  the 
request  that  another  minister  should  be  sent  in  Mr.  Marcoleta 's  place. 
AVithout  stating  why  his  recall  was  asked,  he  was  at  liberty  to  explain 
why  such  a  statement  could  not  with  propriety  l)e  made,  and  to 
'•  point  out  the  insuperable  objections  to  engaging  in  a  controversy 
between  the  two  Governments  on  the  qualifications  of  a  minister." 
Should  the  request  not  be  complied  with  within  ten  days,  Mr.  Kerr 
was  to  ask  for  his  passports  and  return  to  the  United  States. 

So  far  as  the  administration  of  President  Fillmore  was  concerned, 
Mr.  Everett's  refusal  of  December  30,  1852,  to  hold  further  official 
communication  with  Mr.  Marcoleta  suspended  his  official  relations. 
It  appears  that  on  December  17,  1853,  Franklin  Pierce  being  Presi- 
dent and  William  L.  Marcy  Secretary  of  State,  Mr.  Marcoleta 
presented  new  credentials  as  minister  from  Nicaragua,  in  which 
capacity  he  continued  to  serve  till  April,  1856. 

Mr.  Webster,  Sec.  of  State,  to  Mr.  Kerr,  min.  to  Central  America,  No. 
15,  Sept  1,  1852,  MS.  Inst.  Am.  States,  XV.  138;  Mr.  Everett,  Sec.  of 
State,  to  Mr.  Marcoleta,  Nicaragiian  mIn.  Dec.  .*iO,  1852,  MS.  Notes  to 
Cent.  Am.  I.  37;  Mr.  Everett,  Sec.  of  State,  to  Mr.  Kerr,  min.  to 
Cent.  Am.  No.  10,  Jan.  5,  1853,  MS.  Inst.  Am.  St.  XV.  152. 

Mr.  Everett's  note  to  Mr.  Marcoleta  of  Dec.  30.  1852,  appeared  In  the 
Washington  Union  of  Wednesday,  Jan.  5,  1853. 
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June  17,  186*3,  Mr.  Henry  Segur  presented  his  credentials  to  the 

President  and  was  received  as  envoy  extraordinary 
gur  case.  ^^^  minister  plenipotentiary  of  the  Republic  of  Sal- 
vador near  the  Government  of  the  United  States.  On  the  12th  of 
the  following  August  Mr.  Seward  wrote  to  Mr.  Partridge,  Amer- 
ican minister  to  the  Central  American  States,  that  facts  in  regard 
to  Mr.  Segur  had  come  to  the  knowledge  of  the  President  which 
induced  him  to  believe  that  the  continuance  of  that  person  in  the 
character  of  minister  of  Salvador  could  not  strengthen  the  rela- 
tions of  concord  which  the  United  States  was  desirous  of  maintain- 
ing with  that  Republic.  Mr.  Partridge  was  therefore  instructed  in  a 
discreet  way  to  intimate  to  the  Salvadorean  Government  that  it 
would  be  agreeable  if  Mr.  Segur  could  at  once  be  relieved  from  his 
official  functions  in  the  United  States,  and  an  unobjectionable  per- 
son appointed  in  his  place.  On  receiving  these  instructions  Mr. 
Partridge  at  once  sought  an  interview^  with  the  President  of  Sal- 
vador and  intimated  the  desire  of  the  United  States  for  Mr.  Segur's 
recall,  and,  as  the  President  did  not  at  first  seem  inclined  to  yield, 
Mr.  Partridge  stated  that  certain  matters  had  come  to  the  knowledge 
of  the  President  of  the  United  States  which  rendered  Mr.  Segur's 
recall  "  necessary  in  the  highest  degree."  On  the  26th  of  September 
the  minister  of  foreign  relations  of  Salvador  sent  to  Mr.  Partridge 
a  note  addressed  to  "  the  Minister  of  Relations  of  the  United  States," 
saying  that  "  the  presence  of  Dr.  Henry  Segur  being  required  "  in 
Salvador,  the  President  had  been  pleased  to  authorize  his  recall 
in  order  that  he  might  "  render  important  services  "  at  San  Salvador. 
An  instruction  to  Mr.  Segur  recalling  him  was  also  enclosed  to  Mr. 
Partridge.  On  the  19th  of  October  Mr.  Partridge  was  instructed 
to  make  known  to  the  President  of  Salvador  the  acknowledgments 
of  the  Government  of  the  United  States  for  its  prompt  compliance 
with  the  request  for  Mr.  Segur's  recall. 

Although  the  grounds  of  objection  to  Mr.  Segur  were  not  stated 
in  the  request  for  his  recall,  they  related  to  certain  alleged  attempts 
on  his  part  to  violate  the  neutrality  laws  of  the  United  States  in 
respect  of  a  conflict  between  Salvador  on  the  one  side  and  Guatemala 
and  Nicaragua  on  the  other.  Subsequently  to  his  recall,  Mr.  Segur 
and  certain  other  persons  were  arrested  in  New  York  and  committed 
to  Fort  Lafayette,  on  the  ground  that  they  were  endeavoring  to 
l>rocure  a  war  steamer,  and  to  purchase  arms  and  enlist  men  in  the 
United  States  to  be  employed  in  the  war  in  question.  The  papers 
in  the  case  were  submitted  to  the  Attorney-General,  who  gave  an 
opinion  to  the  effect  that  the  acts  charged  did  not  constitute  an 
indictable  offense. 

Mr.  Seward,  Sec.  of  State,  to  Mr.  Partridge,  iiiin.  to  Central  America, 
No.  13,  Aug.  12,  18G3,  MS.  Inst.  Am.  States,  XVI.  354;  Mr.  Seward, 
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Sec.  of  State,  to  Mr.  Chase,  Sec.  of  Treas.,  Sept.  3, 18<53,  MS.  Dom.  Ix»t. 
501 ;  Mr.  Partridge,  uiln.  to  Cent.  Am.,  to  Mr.  Seward,  Sec.  of  State, 
Sept.  2(>,  18<>3,  MS.  I>esp.  from  Salvador;  Mr.  Seward  to  Mr.  Par- 
tridge, Oct.  19,  18G3,  MS.  Inst.  Am.  St.  — ;  Mr.  Seward,  Sec.  of  State, 
to  Mr.  Crosby,  min.  to  Salvador,  No.  5G,  Nov.  10,  1803,  MS.  Inst. 
Am.  St  XVI.  3Si\ ;  Mr.  Seward,  Sec.  of  State,  to  Mr.  Watson,  Assist. 
Sec.  of  War,  02  MS.  Dora.  Jjet.  457;  Mr.  Seward,  Sec\  of  State,  to 
Mr.  Bates,  At.  Gen.,  Jan.  23,  1804,  03  MS.  Dom.  I^t.  80 ;  Mr.  Seward, 
Sec.  of  State,  to  Mr.  Franklin,  Jan.  28,  1804,  (W  MS.  Dom.  I^t.  105 ; 
Mr.  Seward,  Sec.  of  State,  to  Mr.  Stanton,  Sec.  of  War,  March  9, 
1804,  03  MS.  Dom.  Let.  399. 

See,  also,  for  a  reference  to  Dr.  Segur*8  case,  Mr.  Bayard,  Sec.  of  State, 
to  Messrs.  Morris  and  Fillette,  July  28,  1888,  1(J9  MS.  Dom.  Let.  2ea 

"  Referring  to  the  conversation  which  lately  took  place  between  you  and 
me  at  this  Department,  and  to  the  documents  which  you  left  for 
file  relating  to  the  difficulty  w^hich  has  occurred  between  Mr.  Bur- 
ton and  your  Government,  I  have  the  honor  to  inform  you  that  the 
consular  officer  of  the  United  States  at  BogotA  has  been  instructed 
to  express  to  your  Government  the  desire  of  the  President  that  Mr. 
Burton  be  furnished  with  the  necessary  pass|x>rts,  and  his  intention 
to  fill  the  place  vacated  by  that  gentleman's  recall."  (Mr.  Seward, 
Sec.  of  State,  to  Mr.  Salgar,  Colombian  min.,  Feb.  19.  1807,  MS.  Notes 
to  Colombia,  VI.  221.) 

June  10,  1871,  Mr.  Fish  instructed  Mr.  Curtm,  then  American 

minister  at  St.  Petersburg,  that  the  conduct  of  Mr. 
Catacazy,  Russian  minister  at  AVashington,  both 
officially  and  personally,  had  for  some  time  past  been  such  as  "  ma- 
terially to  impair  his  usefulness  to  his  own  (government,  and  to  ren- 
der intercourse  with  him,  for  either  business  or  social  purposes, 
highly  disagreeable; "  that,  under  these  circumstances,  the  President 
was  of  opinion  that  the  interests  of  both  countries  would  be  promoted 
if  the  head  of  the  Russian  legation  should  be  changed;  and  that  it 
was  hoped  that  an  intimation  to  this  effect  would  be  sufficient  for  the 
purpose.  When  Mr.  Curtin  received  these  instructions,  Prince 
Gortchakoff,  chancellor  of  the  Empire,  was  absent  from  St.  Peters- 
burg. Mr.  de  Westmann,  the  assistant  chancellor,  treated  the  matter 
as  very  serious,  especially  in  view  of  the  fact  that  the  Grand  Duke 
Alexis  was  then  about  to  visit  the  United  States.  Mr.  de  Westmann 
seemed  to  be  under  the  impression  that  the  request  for  Mr.  Catacazy 's 
recall  was  due,  directly  or  indirectly,  to  the  intrigues  of  persons  who 
desired  to  mar  the  good  relations  between  the  two  countries,  and  he 
declined  to  mention  the  subject  to  the  Emperor  in  the  absence  of 
Prince  Gortchakoff. 

August  18,  1871,  Mr.  Fish  telegraphed  to  Mr.  Curtin,  expressing 
disappointment  at  the  course  things  had  taken,  and  saying  that  a 
decision  was  important  before  the  advent  of  the  prince,  as  the  Presi- 
dent could  not  be  expected  to  receive,  as  the  principal  attendant  of 
his  highness,  ^^  one  who  has  been  abusive  of  him  and  is  personally 
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unacceptable;  ■'  and  again,  on  Sept.  5,  Mr.  Fish  telegraphed:  "  Cata- 
cazy  has,  through  the  press  and  in  conversation,  endeavored  to  give 
it  [the  claim  of  the  estate  of  Benjamin  Perkins  against  Russia]  un- 
due importance,  and  to  make  it  the  cause  of  trouble  between  the 
Governments,  and  of  annoyance.  He  has  made  himself  personally 
offensive  in  conversation,  and  by  publications  abusive  of  the  Presi- 
dent, and  it  is  for  this  cause  that  his  recall  is  asked." 

As  the  fleet  with  the  grand  duke  was  then  about  to  sail,  the 
Emperor,  when  the  matter  was  brought  to  his  attention,  requested 
that  action  on  the  case  be  suspended.  Mr.  Fish,  on  September  20, 
1871,  replied  that  the  President  had  decided,  under  the  circum- 
stances, to  tolerate  Mr.  Catacazy  until  after  the  visit  of  the  prince; 
rliat  the  President  would  not,  however,  formally  receive  Mr.  Cata- 
cazy, except  when  he  accompanied  the  prince,  and  would  hold  no 
conversation  with  him;  and  that,  after  the  prince's  visit,  he  would 
be  dismissed  if  he  had  not  then  been  recalled. 

On  the  IGth  of  November  Mr.  Fish  wrote  to  Mr.  Catacazy  that 
information  of  continued  and  recurring  acts  of  "  interference  and 
impropriety  "  on  his  part  was  conceived  to  require  that  his  passports 
should  be  sent  him  at  an  earlier  period  than  had  been  designated; 
but  the  precise  time  when  they  would  be  sent  was  not  specified.  In 
an  instruction  to  Mr.  Curtin  on  the  same  day  Mr.  Fish  reviewed  at 
length  the  grounds  of  complaint  against  Mr.  Catacazy,  which  em- 
braced attempts  at  officious  interference  in  matters  of  legislation,  the 
use  of  the  newspaper  press  for  the  purpose  of  influencing  pending 
questions  and  denouncing  measures  and  individuals,  the  employment 
in  conversation  of  abusive  and  vituperative  language  toward  very 
many  persons,  including  several  in  public  positions,  and  efforts  to 
defeat  the  late  negotiations  with  Great  Britain  and  prevent  the 
execution  of  the  treaty  of  May  8,  1871.  The  proofs  of  the  charges 
w^ere  dulv  set  forth.  In  the  course  of  the  instruction  Mr.  Fish  laid 
down  this  rule: 

"  The  official  or  authorized  statement  that  a  minister  has  made 
himself  unacceptable,  or  even  that  he  has  ceased  to  be  persona, 
grata ^  to  the  government  to  w^Iiich  he  is  accredited,  is  sufficient  to 
invoke  the  deference  to  a  friendly  power  and  the  observance  of  the 
courtesy  and  the  practice  regulating  the  diplomatic  intercourse  of 
the  powers  of  Christendom  for  the  recall  of  an  objectionable  minis- 
ter. The  declaration  of  the  authorized  representative  of  the  power 
to  which  an  offending  minister  is  accredited  is  all  that  can  properly 
be  asked,  and  all  that  a  self-respecting  power  could  give." 

On  November  27,  1871,  Mr.  Catacazv  informed  Mr.  Fish  that, 
having  been  directed  to  wait  upon  the  grand  duke  on  the  journey 
which  his  imperial  highness  was  about  to  make  in  the  United  States, 
and  having  received  orders  to  sail  iiimiediately  afterwards  for  Rus- 
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sia,  he  had  that  day  transferred  the  management  of  the  business  of 
the  legation  to  General  Gorloff.  Mr.  Fish,  on  the  same  day,  replied 
that,  as  this  transfer  was  understood  to  be  a  practical  compliance 
with  the  request  for  his  recall,  to  relieve  him  from  all  further  diplo- 
matic duties  and  to  assign  him  to  attendance  upon  the  person  of  the 
grand  duke,  and  also  to  relieve  the  Government  from  further  per- 
sonal intercourse  with  him,  the  President  would  suspend  the  trans- 
mission of  his  passports,  although  they  were  ready  for  him  at  any 
time,  till  the  conclusion  of  the  visit  of  his  imperial  highness,  unless 
a  recurrence  of  the  causes  which  had  led  to  the  decision  to  send  him 
his  passports  should  compel  their  earlier  transmission. 

Mr.  Fish,  Sec.  of  State,  to  Mr.  Curtin,  min.  to  Russia,  No.  88,  .Tune  IG, 
1871,  S.  Ex.  Doc.  5,  42  Cong.  2  sess.  2 ;  Mr.  Curtin  to  Mr.  FIsli,  No. 
120,  July  7-19,  1871,  id.  3;  Mr.  Fish  to  Mr.  Curtin,  tel.,  Aug.  18, 
1871,  id.  4;  Mr.  Davis,  Act  Sec.  of  State,  to  Mr.  Curtin,  No.  1)8, 
Aug.  18,  1871,  id.  4;  Mr.  Fish  to  Mr.  Curtin,  tel.,  Sept.  5,  1871,  id.  5; 
Mr.  Curtin  to  Mr.  Fish,  No.  120,  Sept.  10,  1871,  id.  0;  Mr.  Fish  to 
Mr.  Curtin,  tel.,  Sept.  20,  1871,  id.  8 ;  Mr.  Curtin  to  Mr.  Fish,  No.  125, 
Sept.  ia-25,  1871,  id.  9;  Mr.  Fish  to  Mr.  (^atacazy,  Sept.  22,  1871, 
id.  10;  same  to  same,  Nov.  10  and  16,  1871,  id.  11 ;  Mr.  Fish  to  Mr. 
Curtin,  No.  110,  Nov.  16,  1871,  Id.  12;  Mr.  Catacazy  to  Mr.  Fish, 
Nov.  12-24,  1871.  id.  25;  Mr.  Fish  to  Mr.  Catacazy,  Nov.  24.  1871, 
ibid. 

See,  also,  Mr.  Fish,  Sec.  of  State,  to  Mr.  Boker,  min.  to  Russia,  Nos.  7i 
and  76,  March  7  and  9,  1877,  MS.  Inst.  Russia,  XV.  58(5,  597. 

"  I  have  the  honor  to  acknowledge  the  receipt  of  your  communi- 
cation of  the  3d  instant,  transmitting  a  list  of  the  members  of  the 
legation  of  Russia  at  this  capital,  and  to  inform  you  that  the  names 
of  Mr.  and  Madame  Catacazy,  appearing  on  that  list,  will  not  be 
published  in  the  list  of  foreign  ministers  to  be  issued  by  this  Depart- 
ment, as  Mr.  Catacazy  stated  in  a  note  to  the  Department  of  the  31st 
ultimo  that  he  had  been  definitively  called  to  Russia,  and  that  he  had 
been  directed  to  leave  the  Russian  legation  in  your  charge  until  the 
arrival  of  a  special  officer  from  St.  Petersburg." 

Mr.  Fish,  Sec.  of  State,  to  Mr.  Schirkoff,  Jan.  6,  1872,  MS.  Notes  to  Russ. 
Leg.  VII.  63. 

"  I  regret  to  be  constrained  to  bring  to  your  attention,  and  through 

you  to  the  knowledge  of  the  Hawaiian  Government, 
nrt  n  •  ease,    ^.^j^^^jj^  ^^^^  ^f  [^^  representative  in  the  United  States 

of  which  this  Government  has  just  ground  to  complain. 

"  In  order  to  set  forth  the  facts  with  desirable  clearness  it  becomes 
necessary  to  recite  fully  what  occurred  at  two  interviews  which  I  had 
with  Mr.  Thurston  at  this  Department,  on  the  16th  and  18th  instant. 

"  The  recent  seizure  of  a  ship  at  San  Diego,  Cal.,  for  alleged  viola- 
tion of  our  neutrality  laws  in  carrying  arms  to  Hawaii  was  the  occa- 
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sion  of  his  first  call.  After  a  brief  conversation  on  this  subject.  I 
took  occasion  to  remark  that  I  had  information  that  he  was  not 
pleased  with  your  action  in  connection  with  recent  events  at  Hono- 
lulu. Mr.  Thurston  desired  to  know  why  that  view  was  entertained 
here,  whereupon  I  handed  him  a  clipping  from  a  New  York  news- 
paper of  the  13th  instant,  of  which  a  full  copy  is  hereto  appended. 
"After  he  had  read  this  article,  I  asked  him  if  he  had  furnished  the 
matter  to  the  paper  for  publication.  He  at  once  said  he  had  fur- 
nished the  paragraph  which  he  pointed  out,  reading  as  follows : 

"There  has  been  a  great  reaction  among  the  more  prominent  royalists  who 
Avere  not  conc?erned  In  and  did  not  approve  of  the  late  Insurrection,  and  a  num- 
ber of  them  hare  taken  the  oath  of  allegiance  to  the  Republic.  Others  had 
stated  that  as  long  as  the  Queen  claimed  that  she  could  be  reinstated,  and  there 
was  hoi>e  of  receiving  help  from  the  United  States  Government  to  reinstate  her, 
they  felt  in  duty  bound  to  supiwrt  restoration.  Now  that  the  Queen  has  abdi- 
cated, and  further  action  on  the  part  of  the  United  States  looking  to  restoration 
is  hopeless,  they  propose  to  accept  the  situation  and  work  for  annexation,  which 
many  of  them  say  they  have  all  along  considered  the  best  course  for  all  con- 
cernetl,  but  have  been  prevented  from  advocating  It  by  what  they  considered 
their  duty  to  the  Queen. 

"  I  then  desired  to  know  if  Mr.  Thurston  had  also  furnished  to  the 
same  paper  the  concluding  paragraphs,  purporting  to  be  extracts  from 
a  letter  written  by  '  a  prominent  lawyer  in  Honolulu,'  and  reading 
thus : 


ii 


Mr.  Ilawes,  the  British  representative,  has  confined  his  action  to  a  diplo- 
matic request  to  the  Government,  If  not  inconsistent  with  the  interests  of  the 
Government,  that  capital  punishment  proiwsed  to  be  Inflicted  on  any  British 
subjects  may  be  posti)onetl  until  he  can  communicate  with  his  Government, 
while  his  whole  manner  is  friendly  to  the  Government.  Upon  the  publication  of 
the  Instructions  of  Secretary  Herbert  to  Admiral  Beardslee  in  the  local  papers, 
declaring  that  no  protection  would  be  given  to  Americans  who  either  opposed  o»* 
supported  the  Government,  a  number  of  Englishmen  applied  to  Hawes  to  know 
whether  his  course  would  be  similar  to  that  of  the  American  Government.  He 
immediately  replied  that,  on  the  contrary,  he  considered  It  highly  proper  for  all 
English  citizens  to  do  all  in  their  i)ower  to  supiwrt  the  Government,  and  by  so 
doing  they  violated  no  international  law  and  would  forfeit  none  of  their  rights 
as  English  citizens. 

"  Had  the  Insurrectionists  not  l)een  discovered  at  the  time  they  were,  and  had 
they  once  succeeded  in  getting  into  tlie  city,  there  would  have  been  savage 
butchery,  as  they  were  well  supplied  with  dynamite  bombs,  and  the  evidence* 
which  has  been  develoi)ed  shows  that  their  plans  were  to  march  into  town  at 
li  o'clock  in  the  morning  along  the  main  avenue  leading  to  the  city,  blowing  up 
the  residences  of  the  principal  supiiorters  of  the  Government  as  they  advancetU 
regardless  of  the  women  and  children  therein.  In  order  to  prevent  support 
reaching  the  Government.  Tlieir  plans  also  were  for  an  uprising  of  the  ualives 
in  the  city,  attacks  simultaneously  to  l)e  made  on  the  palace,  the  Government 
buildings  and  staticm  house,  and  the  telephone  station.  The  arms  and  dyna- 
mite lx)mbs  store<l  at  the  Queen's  residence  were  to  play  an  Important  part  In 
the  plans.  A  markwl  feature  of  the  situation  is  the  large  number  of  natives 
who  rallied  to  the  supiwrt  of  the  Government    They  volunteered  to  the  number 
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of  n^rly  three  hundred  to  go  to  the  front.  The  final  capture  of  most  of  the 
rebels  who  remained  in  the  mountains  was  effected  through  the  thorough  search 
made  by  Ca|)t  Robert  Parker,  a  three-quarters  native,  and  50  native  police,  who, 
with  their  tliorougb  knowledge  of  the  country*,  scouted  the  hills  from  Honolulu 
to  the  east  end  of  the  Island. 

"  Mr.  Thurston  answered  that  he  had  furnished  nothing  to  that  or 
any  other  paper,  but  that  he  had  permitted  an  employee  or  agent  of 
one  of  the  press  associations  to  copy  at  his  legation  a  private  letter  or 
letters  which  he  had  received,  and  added  that  the  published  para- 
graphs did  not  contain  all  that  was  in  the  private  letter  or  letters.  I 
thereupon  said  that  I  was  aware  this  was  so,  and  that  I  knew  the  pri- 
vate letter  or  letters  did  not  appear  in  full  in  the  last  paragraphs  as 
printed.  Handing  him  a  typewritten  paper,  I  asked  if  the  omitted 
parts  were  not  contained  in  the  following  passages : 

"There  is  intense  feeling  being  manifested  by  the  i)eople  at  what  is  looked 
upon  as  Mr.  Willis's  unwarranted  interference  in  connection  with  the  present 
trials. 

"  He  is  doing  everything  that  he  can  to  ph>tect  the  royalists  and  harass  the 
GoTernment  Many  of  our  best  men  feel  it  Imi^erative  for  our  future  safety, 
that  some  examples  should  be  mada  While  the  Government  is  master  of  the 
situation  for  the  present,  the  danger  is  not  entirely  over.  Much  indignation  is 
also  felt  from  the  fact  that,  although  direct  Information  was  given  to  Minister 
Willis  last  November,  before  the  shipment  of  arms  was  made  at  San  Francisco, 
that  such  shipment  was  Intended,  nothing  appears  to  have  been  done  to  stop 
the  shipment  It  is  felt  that  the  Hawaiian  Government  has  strong  ground  for 
complaint  against  the  United  States  Government  on  the  score  of  its  indifference, 
if  not  at  Its  active  conniving  at  this  flagrant  breach  of  neutrality.  Whether  or 
not  the  Hawaiian  Government  will  make  a  claim  by  reason  of  the  breach  of 
the  neutrality  laws  it  is  not  yet  known,  but  there  is  strong  feeling  here  that  it 
fehould  be  done. 

'*  The  action  of  Mr.  Hawes,  the  British  representative.  Is  in  marked  contrast 
to  that  of  Mr.  Willis.    .    .    . 

"An  analysis  of  the  growth  of  the  feeling  and  facts  leading  up  to  the  insurrec- 
tion showed  that  It  Is  based  almost  wholly  on  the  encouragement  given  to  the 
royalists  by  President  Cleveland  and  his  announced  and  constantly  reiterated 
opinion  that  the  Queen  ought  to  be  restored,  and  a  feeling  which,  rightly  or 
wrongly,  was  disseminated  throughout  the  royalist  sympathizers  that  upon  the 
slightest  opportunity  Cleveland  would  take  occasion  to  assist  the  royalists  if 
they  could  get  control  to  a  sufficient  extent  to  give  him  an  excuse  for  ^o 
doing.    .    .    . 

'Another  letter  received  here  from  Honolulu  says : 
•The  most  serious  feature  Is  tlie  attitude  of  Willis  and  Hawes;  they  are  In 
constant  attendance  at  the  trials.     Neumann,  the  attorney  defending  the  insur- 
rectionists, is  constantly  in  close  consultation  with  them.' 

"  Having  read  this  paper,  and  after  some  apparent  hesitation,  Mr. 
Thurston  said  he  did  not  know  what  right  I  had  to  thus  interrogate 
him.  I  replied  that  he  had  already  admitted  he  had  allowed  the 
published  matter  to  be  copied  from  letters  at  his  legation,  but  that 
the  publication  was  not  full,  and  I  did  not  suppose  he  would  deny  that 
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the  paper  I  showed  him  contained  a  correct  copy  of  the  omitted  parts. 
He  said  the  letters  containing  the  omitted  passages  were  submitted 
by  him  to  the  representative  of  the  press  association  to  be  copied 
for  publication,  not  as  expressing  his  official  or  personal  views,  but  as 
showing  the  state  of  feeling  in  Honolulu. 

"  I  then  remarked  that  all  I  desired  to  know  was  whether  he  had 
furnished  the  matter  for  publication,  and  he  repeated  that  he  had 
not  furnished  it  in  his  representative  capacity,  or  as  expressing  his 
personal  views,  but  merely  as  information,  and  that  in  doing  so  it 
was  not  his  purpose  to  injure  the  administration,  the  President,  or 
Mr.  Willis.  I  remarked  that  he  had  permitted  the  letters,  including 
the  omitted  parts,  to  be  copied  for  publication,  and  that  he,  no  doubt, 
was  disappointed  that  the  omitted  parts  did  not  appear,  and  I  asked 
him  if  he  thought  he  could  with  propriety,  as  the  representative  of 
a  foreign  government  at  this  capital,  furnish  newspapers  with  such 
matter.  His  reply  was  that  he  had  simply  furnished  it  as  news  or 
information  which  the  public  might  like  to  hear  from  Honolulu,  and 
that  Senator  Kyle  had  received  a  letter  even  more  severe  in  its  terms, 
which  had  been  given  to  the  public;  to  which  I  rejoined  that  Senator 
Kyle  was  a  citizen  of  the  United  States,  and  as  such  might  say  and 
do  things  which  a  foreign  minister  could  not  say  or  do  with  pro- 
priety.    Here  the  interview  ended. 

"  When  Mr.  Thurston  called  at  the  Department  two  days  later  he 
informed  me  that  there  was  a  further  statement  he  desired  to  make. 
After  being  told  that  if  he  wished  to  say  anything  more  on  the  sub- 
ject it  should  be  in  writing,  he  at  once  proceeded:  '  I  simply  desire 
to  say,  Mr.  Secretary,  that  I  realize  I  was  guilty  of  official  impro- 
priety in  furnishing  for  publication  the  matter  mentioned  in  our 
former  interview.  I  did  not  realize  this  at  the  time,  but  do  now. 
I  regret  what  I  did,  and  apologize  for  it.' 

"  I  replied  that,  in  order  to  avoid  any  possible  misunderstanding, 
the  minister's  statement  should  be  in  official  form,  and  requested  that 
he  prepare  and  submit  sucli  a  communication.  He  declined  to  do 
this,  saying  he  did  not  feel  called  upon  to  make  a  written  apology, 
and  that  he  would  trust  to  my  fairness  in  reducing  to  writing  what 
he  had  said. 

"  You  are  instructed  to  make  this  incident  known  to  the  minister 
for  foreign  affairs  by  reading  this  instruction  to  him,  and  should  he 
so  desire,  giving  him  a  copy.  You  will  express  the  surprise  and  dis- 
satisfaction with  which  this  Government  naturally  regards  the  con- 
duct of  a  foreign  envoy  who  thus  covertly  uses  his  influence  through 
the  press  to  bias  public  opinion  in  the  country  whoso  hospitality  he 
enjoys.  And  you  will  add  that  the  President  would  be  pleased  were 
Mr.  Thurston  replaced  by  anotlier  minister  from  Hawaii  in  whom  he 
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may  feel  that  confidence  which  is  essential  to  frank  and  cordiid  inter- 
course." 

Mr.  Gresbam,  Sec.  of  State,  to  Mr.  WIUls,  min.  to  Hawaii,  Feb.  21,  3895, 
For.  Rel.  1895,  II.  876. 

The  foregoing  instruction,  the  receipt  of  which  at  Honolulu  was  greatly 
delayed  by  a  mistake  In  the  post,  was  read  by  Mr.  Willis  to  the 
Hawaiian  minister  of  foreign  aflPairs,  Mr.  Hatch,  April  30,  1895. 
Subsequently  Mr.  Hatch,  in  a  note  referring  to  the  Interview,  spoke 
of  Mr.  Willis  as  having  "  intimated  that  the  President  of  the 
United  States  would  be  pleased  if  the  Hawaiian  minister  at  Wash- 
ington should  be  recalled  for  personal  reasons."  Mr.  Willis,  in  reply, 
pointed  out  that  he  had  limited  himself  in  the  interview  to  reading 
the  despatch  and  stating  that  he  shared  the  regret  which  it  expressed 
at  the  Incident  narrated  in  it;  he  disclaimed  having  made  any 
separate  intimation  as  to  the  wishes  of  the  President 

His  course  was  approved,  in  the  following  terms : 

'*The  circumstances  which  made  Mr.  Thurston  no  longer  an  acceptable 
representative  of  the  Hawaiian  Republic  at  this  capital  having  been 
fully  set  forth  in  the  instruction  aforesaid,  of  which  you  gave  Mr. 
Hatch  a  copy  after  reading  it  to  him,  as  you  were  directed  to  do, 
and  no  other  intimation  In  this  regard  having  been  made,  it  is  clear 
that  the  *  i)ersonal  reasons  *  mentioned  by  Mr.  Hatch  could  only  be 
those  stated  In  Mr.  Gresham's  communication  as  having  rendered  Mr. 
Thurston  iiersonally  unacceptable;  and  it  was  quitQ  proper  for  you 
to  make  this  jioint  plain  In  order  that  Mr.  Hatch's  statement  might 
not  lead  to  any  misconception  of  what  had  occurred  between  you  and 
him."  (Mr.  Uhl,  Act.  Sec.  of  State,  to  Mr.  Willis,  June  1,  1895,  For. 
Rel.  1895,  II.  881.) 

June  3,  1895,  Mr.  Willis  telegraphed  that  a  successor  to  Mr.  Thurston 
had  on  that  day  been  commissioned.     (For.  Rel.  1895,  II.  881.) 

"  Mr.  Thurston,  the  Hawaiian  minister,  having  furnished  this  Gov- 
ernment abundant  reason  for  asking  that  he  be  recalled,  that  course 
was  pursued,  and  his  successor  has  lately  been  received." 

I*resldent  Cleveland,  annual  message,  Dec.  2,  1895,  For.  Rel.  1895,  I.  xxlx. 

February  8,  1898,  there  was  published  in  a  newspaper  in  New  York 

a  private  letter  which  Senor  Dupuy  de  Lome,  Spanish 
npny   e     me  f   j^jj^jg^^j.  ^^  Washington,  had  written  to  Senor  Cana- 

ease.  ,  ...  - 

lejas,  a  Spanish  journalist,  who,  after  visiting  the 
United  States,  had  gone  to  Cuba.  This  letter,  it  seems,  was  abstracted 
from  the  mails  at  Havana  by  a  Cuban  sympathizer.  From  internal 
evidence  it  appeared  to  have  been  written  about  the  middle  of  Decem- 
ber, 1897.  It  contained,  among  other  things,  certain  comments  on 
the  annual  message  then  lately  sent  to  Congress  by  President  McKin- 
ley,  whom  it  described  as  "  weak  and  a  bidder  for  the  admiration  of 
the  crowd,  besides  being  a  would-be  politician  {poUticastro)^  who 
tries  to  leave  a  door  open  behind  himself  while  keeping  on  good  terms 
with  the  jingoes  of  his  party;"  and  it  intimated  that  it  would  be 
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advantageous  for  Spain  to  take  up,  "  even  if  only  for  effect,"  the  ques- 
tion of  commercial  relations.  Wlien  the  letter  was  published  such  a 
negotiation  had  been  initiated.  Senor  Dupuy  de  Lome  having  ac- 
knowledged his  authorship  of  the  letter,  the  minister  of  the  United 
States  at  Madrid  was  instructed  to  ask  for  his  immediate  recall,  on  the 
ground  that  the  letter  contained  "  expressions  concerning  the  Presi- 
dent of  the  United  States  of  such  character  as  to  end  the  minister's 
utility  as  a  medium  for  frank  and  sincere  intercourse  between  this 
country  and  Spain ; "  and  in  a  subsequent  telegram  attention  was 
also  drawn  to  the  intimation  concerning  commercial  relations.  Before 
the  matter  could  be  laid  before  the  Spanish  Government,  Senor 
Dupuy  de  Lome  had  offered  his  resignation  as  minister,  and  it  was 
accepted.  On  the  15th  of  February  the  Spanish  Government  dis- 
claimed any  participation  in  his  sentiments,  either  as  regarded  the 
President  or  the  negotiations  for  reciprocity ;  and  on  February  14th 
the  incident  was  officially  declared  by  the  United  States  to  be  closed. 

Mr.  Day,  Act.  Sec.  of  State,  to  Mr.  Woodford,  inin.  to  Spain,  tel.,  Feb.  9, 
18ft8;  same  to  same,  tel.,  Feb.  12,  1808;  Mr.  Woodford  to  Mr.  Sher- 
man, Sec.  of  State,  tel.,  Feb.  12,  18f«;  Mr.  Woodford  to  Senor 
Gullon,  Feb.  14,  1898;  Seilor  Guilon  to  Mr.  Woodford,  Feb.  15,  1898; 
Mr.  Day  to  Mr.  Woodford,  tel.,  Feb.  18,  1808;  For.  Rel.  1898,  1008, 
1010,  ion,  1012,  1015,  1016. 

For  a  translation  of  the  letter  to  Sciior  Canalejas,  see  For.  Rel.  1808, 1007. 

(4)    DISMISSAL. 

§  640. 

In  April,  1805,  a  request  was  made  of  the  Spanish  Government 

for  the  recall  of  the  Marquis  of  Casa  Yrujo,  then  its 
nyo  f  case.  e^voy  extraordinary  and  minister  plenipotentiary  to 
the  United  States.  The  marquis  had  for  some  years  filled  the  mis- 
sion, and  had  married  in  the  United  States,  his  wife  being  a  daughter 
of  Governor  McKean,  of  Pennsvlvania. 

In  an  extended  memorandum,  apparently  drawn  up  by  Mr.  G.  W. 
Erving,  when  American  minister  to  Spain,  a  copy  of  which  was  trans- 
mitted to  the  Department  of  State  by  Dr.  J.  L.  M.  Curry,  one  of  iJr. 
Erving's  successors,  in  1887,  it  is  stated  that  the  first  cause  of  com- 
plaint against  the  marquis  was  a  note  written  by  him  in  February, 
1804,  in  which  he  was  understood  to  intimate  that  a  demand  which  he 
made  for  the  prohibition  of  trade  between  the  United  States  and 
St.  Domingo  would,  unless  the  United  States  conceded  it,  be  backed 
up  by  the  principal  nations  of  Europe.  He  disclaimed  this  import 
of  his  declaration,  but  the  Department  of  State  objected  to  the  tone 
and  stvle  of  his  communications. 

Immediately  afterwards  he  became  involved  in  another  controversy 
touching  an  act  of  Congress  which  extended,  but,  as  the  President 
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construed  it,  only  contingently  extended,  the  operation  of  the  revenue 
laws  of  the  United  States  to  the  territory  between  the  Mississippi  and 
Perdido.  The  marquis,  however,  maintaining  that  the  act  was  posi- 
tive in  its  terms,  denounced  it  in  a  note  of  March  7,  1804,  as  "  an 
atrocious  libel,"  an  insulting  usurpation  of  the  unquestionable  rights 
of  his  sovereign,  and  "  a  direct  contradiction  of  the  assurances  given 
by  the  President."  The  correspondence  was  brought  to  the  attention 
of  the  Spanish  Government,  but  without  any  request  for  the  marquis's 
recall,  and  nothing  came  of  the  complaint. 

In  September,  1804,  the  marquis  addressed  himself  to  the  editor  of 
a  newspaper  in  Philadelphia  for  the  purposes  of  engaging  him,  for  a 
pecuniary  consideration,  to  oppose  certain  measures  and  views  of  the 
Government  of  the  United  States  and  advocate  those  of  Spain.  The 
Government  of  the  United  Stated  strongly  censured  his  action, 
especially  on  the  ground  that  it  constituted  a  violation  of  the  act  of 
Congress  commonly  known  as  the  "  Logan  statute."  •  The  marquis 
defended  his  conduct,  asserting  that  it  was  the  right  of  a  public 
minister  to  employ  the  press  in  vindicating  the  measures  of  his  own 
Government;  and  he  also  caused  the  note  in  which  he  justified  his 
course  to  be  published  in  the  newspapers.  It  was  on  this  ground  of 
un  attempt  to  tamper  with  the  press  that  the  recall  of  the  marquis  was 
asked  for.  A  request  to  this  effect  was  presented  to  the  Spanish 
Government  by  the  American  minister  at  Madrid  April  13,  1805. 
The  Spanish  Government,  on  the  16th  of  April,  replied  that  the 
marquis  had  obtained  permission  to  return  to  Spain  "  at  the  season 
which  would  be  convenient  for  making  a  passage  with  the  most 
probable  safety,"  and  that  it  was  hoped  that  this  would  be  considered 
by  the  United  States  a  proper  mode  of  accomplishing  its  object,  with 
the  respect  due  to  the  minister  of  Spain.  The  President  acquiesced 
in  the  overture  for  the  removal  of  the  marquis  by  "  a  permitted 
return  instead  of  a  recall."  The  marquis,  however,  did  not  take  his 
departure.  On  the  contrary,  prior  to  the  meeting  of  Congress  in  the 
winter  of  1805,  the  Government  of  the  United  States  learned,  with  no 
little  surprise,  that  he  intended  to  return  to  Washington,  as  usual, 
for  official  purposes.  Under  these  circumstances  a  friendly  and 
formal  intimation  was  given  to  him  that  "  prudence  and  delicacy 
equally  recommended  a  change  of  his  intention."  This  intimation 
was  disregarded,  and  on  January  15, 1806,  he  arrived  at  Washington. 
On  the  same  evening  he  received  from  Mr.  Madison  a  note,  in  which 
he  was  informed  that  his  remaining  at  Washington  was  "  dissatisfac- 
toiy  "  to  the  President,  and  that  the  latter,  although  he  would  not 
insist  on  his  departure  from  the  United  States  during  an  inclement 
season,  expected  that  it  would  not  he  unnecessarily  postponed  after 

a  See  supra.  |  JJSt. 
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that  obstacle  should  have  ceased.  Next  day  the  marquis  aiiswered 
that  as  he  had  not  come  to  Washington  "  to  form  plots,  to  excite  con- 
spiracies, or  to  promote  any  attempts  against  the  Government  of  the 
United  States,"  and  as  he  had  "  not  directly  or  indirectly  committed 
acts  of  that  tendency,"  he  remained  in  possession  of  all  of  his  rights 
and  privileges,  both  as  a  public  man  and  a  private  individual,  and 
that  he  intended  to  remain  in  Washington  as  long  as  it  might  suit 
"  the  interests  of  the  King  "  and  his  own  "  personal  convenience." 
This  note  the  marquis  followed  up  on  the  19th  of  January  with  a  pro- 
test, in  which  he  declared  that  he  received  no  orders  but  from  his 
f^overeign,  and  objected  to  the  "  style  and  tenor  "  of  Mr.  Madison's 
note,  a  copy  of  which  he  said  he  should,  together  with  a  copy  of  his 
protest,  transmit  to  the  other  members  of  the  diplomatic  corps,  in 
order  that  it  might  appear  that  if  there  had  existed  on  the  part  of 
the  administration  "  an  arbitrary  determination  to  violate  the  rights 
of  embassy,  respected  by  all  civilized  nations,"  there  had  likewise 
existed  in  himself  "  the  just  resolution  of  repelling  such  an  attempt." 

Not  only  did  the  marquis  communicate  this  correspondence  to  his 
colleagues,  but  he  also  caused  it  to  be  published  in  the  newspapers. 
The  printed  copies  of  the  documents,  with  a  statement  of  the  facts, 
were  sent  by  the  United  States  to  its  diplomatic  representative  in 
Madrid,  with  an  instruction  to  lay  them  before  the  Spanish  Govern- 
ment without  comment.  This  was  done  on  May  6,  1806,  with  results 
obviously  contrary  to  what  were  expected  by  the  United  States,  since 
the  Spanish  minister  for  toreign  affairs,  Senor  Cevallos,  not  only 
defended  the  marquis,  but  declared  that  the  communication  of  the 
6th  of  May,  without  an  explanation  of  the  reasons  which  supported 
it,  was  a  disrespectful  mode  of  addressing  the  Spanish  Government. 
Senor  Cevallos,  indeed,  espousing  the  marquis's  view,  asserted  that 
Mr.  Madison's  note  to  the  latter  of  Januarys  15  was  a  violation  of  the 
rights  of  embassy,  and  could  have  been  justified  solely  by  the  minis- 
ter's taking  part  in  a  conspiracy  against  the  President  or  against 
the  security  of  the  nation  or  its  government,  and  that  in  such  case  a 
specification  of  the  crime  and  exhibition  of  the  proofs  otight  to  have 
been  made,  instead  of  a  silent  transmission  of  copies  of  the  corre- 
spondence. 

No  note  of  Yrujo  of  a  date  later  than  February  6,  1806,  is  on  file 
of  the  Department  of  State;  but,  although  his  official  relations  with 
the  Department  ceased,  he  remained  in  the  United  States.  Mr.  J.  Q. 
Adams  introduced  in  the  Senate  a  bill  giving  the  President  authority 
to  order  foreign  ministers  to  leave  the  country  at  his  discretion,  but 
the  measure  was  not  pressed  to  a  vote.  On  January  20,  1807,  Mr, 
Madison  wrote  to  Mr.  Erving  that  unless  Yrujo  should  leave  the 
country  extreme  measures  would  be  necessary  to  remove  him,  and  a 
detailed  statement  of  his  misconduct,  which  can  not  now  be  found,  was 
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enclosed.  May  1,  1807,  Mr.  Madison  wrote  Mr.  Erving  that  Trujo 
had  announced  his  departure,  but  had  made  no  preparations  to  leave, 
and  on  October  18,  1807,  his  continued  stay,  with  its  incidents  of 
annoyance  to  the  administration,  was  announced  by  Mr.  Madison  to 
Mr.  Erving,  though  it  was  mentioned  that  Foronda  was  then  received 
as  charge  d'affaires. 

See,  as  to  Yrujo's  case,  Adams*  History  of  the  United  States,  III.  184-189 ; 
Schouler's  History  of  the  United  States,  II.  108. 

"For  another  year  he  [Yrujo]  defied  his  enemy  by  remaining  as  Spanish 
minister  in  America;  but  he  held  no  more  relations  with  govern- 
ment, and  at  his  own  request  was  then  sent  to  represent  Don  Carlos 
IV.  at  the  court  of  Eugt^ne  Beauharnais,  at  Milan,"  (Adams' 
History  of  the  United  States,  III.  196.) 

As  to  the  connection  of  Yrujo  with  Miranda,  and  also  with  Burr,  see 
Adams'  History  of  the  United  States,  III.  194,  236,  264. 

See,  also,  as  to  the  connection  between  Yrujo  and  Burr,  and  the  lack 
of  evidence  of  it  available  for  judicial  purposes,  Mr.  Madison,  Sec. 
of  State,  to  Col.  William  Duane,  Nov.  21,  1807,  15  MS.  Dom.  Let:  328. 

About  the  time  when  the  discussion  took  place  as  to  Yrujo's  demands 
concerning  the  prohibition  of  trade  with  Santo  Domingo,  it  appears 
that  his  situation  was  complicated  by  his  siding  with  Merry,  the 
British  minister,  in  the  dispute  concerning  precedence  at  the  White 
House.  "The  Marquis  d'Yrujo  joined  with  Merry  in  refusing  an 
Invitation  from  the  President,  and  has,  throughout,  made  a  common 
cause  with  him."  (Mr.  Madison  to  Mr.  Monroe,  Feb.  16,  1804, 
Madison's  Writings,  II.  195,  197.) 

As  to  a  spirited  correspondence  between  the  Department  of  State  and 
the  Marquis  d'Yrujo,  early  in  1798,  concerning  the  execution  of  the 
boundary  provisions  of  tlie  treaty  of  1795,  see  Mr.  Pickering,  Sec.  of 
State,  to  the  Marquis  d'Yrujo,  Feb.  13,  1798,  10  MS.  Dom.  Let.  348. 

As  to  Cobbett's  attack  on  Yrujo,  see  Wharton's  State  Trials,  322. 

As  to  the  publication  by  Mr.  Gorostiza,  Mexican  minister  to  the  United 
States,  in  a  pamphlet  printed  in  Spanish  and  communicated  to  the 
members  of  the  diplomatic  corps  in  Washington,  of  injurious  charges 
affecting  the  course  of  the  United  States  with  regard  to  Texas,  see  the 
message  of  President  Van  Buren  to  Congress,  Feb.  26,  1838,  H.  Ex. 
Doc.  190,  25  Cong.  2  sess. ;  Moore,  Int.  Arbitrations,  II.  1213  et  seq. ; 
Yon  Hoist's  History  of  the  United  States  (ed.  1888),  II.  594. 

In  October,  1809,  a  correspondence  took  place  between  Mr.  R. 

Smith,  Secretary  of  State,  and  Mr.  F.  J.  Jackson, 
"*  ^    *   '       then  British  minister  at  Washington,  concerning  the 

repudiation  by  the  British  Government  of  the  agree- 
ment entered  into  bv  the  administration  with  Mr.  Erskine,  Mr.  Jack- 
son's  predecessor,  for  the  settlement  of  the  various  questions  of  dif- 
ference pending  between  the  two  Governments,  including  the  case  of 
the  Chesapeake  and  the  subject  of  the  British  orders  in  council.  In 
a  note  of  October  11,  Mr.  Jackson,  in  a  defense  of  his  Government's 
action  in  repudiating  the  agreement,  intimated  that,  when  the  agree- 
ment was  concluded,  the  fact  was  known  to  the  Government  of  the 
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United  States  that  Mr.  Erskine  had  exceeded  his  instructions.  This 
intimation  was  repeated  in  another  note  of  the  23rd  of  October.  In  a 
note  to  Mr.  Jackson  of  November  8, 1809,  Mr.  Smith  said  : 

"  In  my  letter  of  the  1st  instant,  adverting  to  the  repetition  in  your 
letter  of  the  23d  ultimo,  of  a  language  implying  a  knowledge  in  this 
Government  that  the  instructions  of  your  predecessor  did  not  au- 
thorize the  arrangement  formed  by  him,  an  intimation  was  distinctly 
^ven  to  you  that,  after  the  explicit  and  peremptory  asservation  that 
this  Government  had  not  any  such  knowledge,  and  that  with  such,  a 
knowledge  such  an  arrangement  would  not  have  been  made,  no  such 
insinuation  could  be  admitted  by  this  Government 

"  Finding  that  in  your  reply  of  the  4th  instant,  you  have  used  a 
language  which  can  not  be  understood  but  as  reiterating  and  even 
aggravating  the  same  gross  insinuation,  it  only  remains,  in  order  to 
preclude  opportunities  which  are  thus  abused,  to  inform  you  that  no 
further  communications  will  be  received  from  you,  and  that  the 
necessity  of  this  determination  will,  without  delay,  be  made  known  to 
your  Goyernment.  In  the  meantime  a  ready  ^attention  will  be  given 
to  any  communicationss  affecting  the  interests  of  the  two  nations, 
through  any  other  channel  that  may  be  substituted." 

Mr.  Jackson  immediately  withdrew  with  the  members  of  his  mis- 
sion from  Washington,  and  established  his  residence  in  New  York. 

In  an  instruction  of  November  23,  1809,  Mr.  Pinkney,  then  Ameri- 
can minister  in  Ix)ndon,  was  instructed  to  ask  for  Mr.  Jackson's  re- 
call. This  request  was  made  by  Mr.  Pinkney  in  a  note  to  Lord 
Wellesley  of  January  2,  1810,  and  was  afterwards  the  subject  of  con- 
ferences between  them.  On  the  14th  of  March,  1810,  Lord  Welles- 
ley  formally  replied  that,  as  the  expressions  and  conduct  of  Mr.  Jack- 
son, although  the  latter  had  given  positive  assurances  that  it  was  not 
his  purpose  to  give  offense,  appeared  to  the  Government  of  the  United 
States  to  be  exceptionable,  the  usual  course  would  have  been  to  convey 
in  the  first  instance  to  His  Majesty  a  formal  complaint  against  the 
minister,  a  course  of  proceeding  which  would  have  enabled  His 
Majesty  to  avoid  the  suspension  of  official  communication;  but  that 
His  Majesty,  who  was  disposed  to  pay  the  utmost  attention  to  the 
wishes  and  sentiments  of  states  in  amity  with  him,  had  directed  the 
return  of  Mr.  Jackson  to  England.  Lord  Wellesley  added,  however, 
that  His  Majesty  had  "  not  marked,  with  any  expression  of  his  dis- 
pleasure, the  conduct  of  Mr.  Jackson,  whose  integrity,  zeal,  and 
ability  have  long  been  distinguished  in  His  Majesty's  service,  and  who 
does  not  appear,  on  the  present  occasion,  to  have  conmiitted  any  in- 
tentional offense  against  the  Government  of  the  United  States." 
Lord  Wellesley  also  stated  that  Mr.  Jackson  was  ordered  to  deliver 
over  "  the  charge  of  His  Majesty's  affairs  "  in  America  to  "  a  person 
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properly  qualified  to  carry  on  the  ordinary  intercourse  between  the 
two  Governments." 

As  the  mission  was  thus  practically  reduced  to  that  of  a  charge 
d'affaires,  Mr.  Pinkney  was  instructed  to  leave  his  post  as  envoy  ex- 
traordinary and  minister  plenipotentiary  on  leave  of  absence,  unless 
the  British  Government  should  decide  to  send  another  minister  to  the 
United  States.  On  January  14,  1811,  Mr.  Pinkney  wrote  Lord 
Wellesley  that,  as  the  British  Government  continued  to  be  represented 
at  Washington  by  a  charge  d'affaires,  the  Government  of  the  United 
States  could  not  continue  to  be  represented  in  London  by  a  minister 
plenipotentiary ;  and  he  therefore  asked  for  an  audience  in  order  that 
he  might  take  his  leave  of  absence  and  return  to  the  United  States, 
committing  the  affairs  of  the  legation  to  the  charge  of  a  fit  person. 
On  the  15th  of  February,  Lord  Wellesley,  in  a  private  note  to  Mr. 
Pinkney,  stated  that  the  delay  in  appointing  a  successor  to  Mr.  Jack- 
son had  been  occasioned,  in  the  first  instance,  by  an  earnest  desire  of 
rendering  the  appointment  satisfactory  to  the  United  States,  and  that 
His  Royal  Highness  the  Prince  Regent  had  been  pleased  to  appoint 
as  envoy  extraordinary  and  minister  plenipotentiary  to  the  United 
States  Mr.  Foster,  lately  British  charge  d'affaires  in  Sweden. 

This  communication  caused  Mr.  Pinkney,  before  finally  acting  on 
his  request  for  an  audience  of  leave,  to  inquire  whether  it  was  the  in- 
tention of  the  British  Government  to  arrange  the  questions  of  the 
orders  in  council  and  the  Chesapeake^  and  other  matters  essential  to 
amity  between  the  two  countries,  and  on  receiving  from  Lord  Welles- 
ley a  statement  that  the  appointment  of  Mr.  Foster  was  not  to  be  in- 
terpreted as  an  indication  of  the  intention  of  the  British  Govern- 
ment to  relinquish  any  of  the  principles  on  which  it  had  been  acting, 
he  took  his  leave  and  returned  to  the  United  States.  His  departure 
from  London,  therefore,  was  not  the  result  of  the  delay  in  the  ap- 
pointment of  a  successor  to  Mr.  Jackson.  Mr.  Foster  was  duly  sent 
out  as  minister  to  the  United  States,  where  he  remained  till  the  out- 
break of  the  war  of  1812. 

Mr.  Smith,  Sec.  of  State,  to  Mr.  Jackson,  British  min.,  Oct  9,  1809,  Am. 
St  Papers,  For.  Rel.  III.  308;  Mr.  Jackson  to  Mr.  Smith,  Oct  11, 
1809,  id.  308;  Mr.  Smith  to  Mr.  Jackson,  Oct  39,  1809,  id.  311;  Mr. 
Jackson  to  Mr.  Smith,  Oct  23,  1809,  id.  315 ;  Mr.  Smith  to  Mr.  Jack- 
son, Nov.  1,  1809,  id.  317;  Mr.  Jackson  to  Mr.  Smith,  Nov.  4,  1809, 
ihid. ;  Mr.  Smith  to  Mr.  Jackson,  Nov.  8,  1809,  id.  318 ;  Mr.  Smith  to 
Mr.  Pinkney,  Nov.  23,  1809,  id.  319;  Mr.  Pinkney  to  Lord  Wellesley, 
Jan.  2,  1810,  id.  352 ;  Lord  Wellesley  to  Mr.  Pinkney.  March  14,  1810, 
Id.  355;  Mr.  Pinkney  to  Mr.  Smith,  Nov.  14,  1810,  id.  374;  Mr.  Smith 
to  Mr.  Pinkney,  Nov.  15,  1810,  id.  375;  Mr.  Pinkney  to  Lord  Wellesley, 
Jan.  14,  1811,  id.  411;  Lord  Wellesley  to  Mr.  Pinkney.  Feb.  15, 
1811,  id.  413 ;  Mr.  Pinkney  to  Lord  Wellesley,  Feb.  17,  1811.  id.  414 ; 
Lord  Wellesley  to  Mr.  Pinkney,  Feb.  23,  1811,  id.  415. 

H.  Doc.  551— vol  4 33 
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"In  the  cases  of  Erskine  and  Jackson,  the  correspondence  on  his  [Mr. 
Smith's]  part  had,  in  a  manner,  fallen  entirely  on  my  hands.** 
(Statement  of  President  Madison  on  Mr.  Smith's  resignation  in 
April,  1811,  2  Madison's  Writings,  495,  499.) 

With  regard  to  this  correspondence,  as  conducted  by  President  Madison, 
see  Adams's  History  of  the  United  States,  V.  123  et  seq. ;  and  see, 
generally,  as  to  the  Jackson  episode,  the  same  volume,  pp.  109-132. 

As  to  Plnkney's  "  Inamicable  leave,"  see  Adams's  History  of  the  United 
States,  VI..  1-24. 

See,  further,  as  to -the  Jackson  case,  2  Madison's  Writings,  444,  449,  451, 
453,  408,  469,  474;  2  Lyman's  Diplomacy  of  the  United  States,  Chap. 
I. ;  Qulncy's  Speeches,  157  et  seq. ;  10  Alison's  History  of  Europe, 
650;  7  Wait's  State  Papers,  283,  295;  Lawrence's  Wheaton  (1863), 
437. 

As  to  the  Intimation  made  In  Smith's  note  to  Jackson  of  Oct  9,  1809, 
that  the  further  discussions  between  them  should  be  in  writing,  see 
Adams's  History  of  the  United  States,  V.  123-124,  126. 

"  My  letters  to  you  of  the  11th  Nov.  and  of  the  20th  January 
authorized  you  to  assure  the  British  Government  of  the  cordial  dis- 
position of  the  United  States  to  facilitate  an  amicable  adjustment 
of  the  existing  differences  between  the  two  countries.  If  the  Brit- 
ish Government  should  advert  to  the  spirit  and  language  of  the  reso- 
lutions in  relation  to  Mr.  Jackson  as  indicating  a  hostile  policy,  or 
as  at  variance  with  the  conciliatory  assurances  which  you  have  been 
authorized  to  make  on  the  part  of  the  Executive,  I  am  desired  to  refer 
you  for  an  explanation  to  the  indignant  feelings  excited  by  the 
conduct  of  Mr.  Jackson  and  especially  by  his  attempt  through  his 
printed  circular  to  the  British  consuls  to  produce  a  popular  current 
against  this  Government.  These  feelings  against  the  minister  you 
will  represent  as  not  at  all  inconsistent  with  the  desire  to  maintain 
peace  with  his  nation.  Of  this  desire  sufficient  evidence  has  been 
and  probably  will  be  given  in  the  course  of  our  legislative  proceed- 
ings. If  the  tone  of  the  State  legislatures  on  this  subject  should  have 
attracted  the  notice  of  the  British  Government,  you  will  in  a  like 
course  find  an  explanation  which,  it  is  believed,  will  be  satisfactory. 
As  a  precedent  that  cannot  fail  to  be  respected  by  that  Govern- 
ment you  will  remind  it  of  the  case  of  Palm,  which  though  different 
in  some  respects  is  analogous  in  the  appeal  to  the  people  against 
the  Executive  authority  and  in  the  sentiments  and  language  of  Par- 
liament on  the  offensive  outrage." 

Mr.  Smith,  Sec.  of  State,  to  Mr.  Pinkney,  min.  to  England,  Feb.  16,  1810, 
MS.  Inst,  U.  States  Ministers,  VII.  85.  For  the  joint  resolution  of 
Congress  of  January  12,  1810,  above  referred  to,  censuring  the  con- 
duct of  Jackson  and  sustaining  the  course  of  the  administration,  see 
2  Stat.  612. 

Wharton,  in  his  Int.  Law  Digest,  published  with  regard  to  the  Jackson 
case  the  following  note ; 


§640.]  DISMISSAL,   OF   MINISTBB.  515 


«« 


The  negotiations  in  1807-*09  with  the  British  legation  at  Washington 
are  strilcing  illustrations  of  the  importance  of  courtesy  and  of  sin- 
cerity in  diplomatic  action.  The  circumstances  of  the  attack  on  the 
Chesapeake  by  the  Leopard,  in  1807,  are  elsewhere  narrated,  and  it 
will  be  remembered  that  President  Jefferson,  immediately  after  the 
occurrence,  demanded  reparation  and  apology  from  Great  Britain, 
and  simultaneously  interdicted  all  British  armed  vessels  from  enter- 
ing the  territorial  waters  of  the  United  States.  The  Fox-Grenville 
ministry  was  then  in  power  in  England,  and  Mr.  David  Montague 
Erskine,  son  of  Lord  Erskine,  then  chancellor,  and  a  grandson  of 
the  Earl  of  Buchan,  was  sent  as  minister  to  the  United  States  for 
the  purpose  of  settling  not  merely  the  complications  connected  with 
the  outrage  on  the  Chesapeake,  but  those  arising  from  the  order  of 
council  of  1807,  by  which  the  British  ministry  had  placed  the  whole 
northern  coast  of  Europe  under  a  paper  blockade,  and  had  pro- 
hibited all  neutral  coasting  trade  and  colonial  trade  between  bel- 
ligerent ports.  Mr.  Erskine*s  selection  was  peculiarly  fortunate. 
He  had  no  little  skill  as  a  diplomatist  (see  Lord  Erskine's  pam- 
phlet in  his  defense,  published  in  1807)  ;  his  wife  was  a  member  of 
a  Philadelphia  family  of  high  social  position;  he  inherited  his 
father's  kindly  manners  and  sweet  temper  without  his  father's  occa- 
sional tendency  to  dissipation;  and  he  was  sincerely  desirous  of 
carrying  out  his  original  instructions  of  restoring  the  friendly  rela- 
tions between  the  two  countries.  It  is  true  that  on  the  fall  of  the 
Fox-Grenville  ministry  his  instructions  were  less  conciliatory;  but 
still,  taking  them  in  their  whole  scope,  he  conceived  he  was  only 
carrying  out  their  spirit  when  on  April  18,  1809,  he  concluded  with 
Mr.  Madison's  administration,  which  had  Just  come  Into  power,  a 
convention  providing  that  on  the  repeal  of  the  orders  of  council  of 
1807  and  reparation  for  the  aggression  on  the  Chesapeake  the  Presi- 
dent's proclamation  excluding  British  men-of-war  from  American 
waters  should  be  recalled,  and  commercial  intercourse  with  Great 
Britain  restored.  On  April  19  Mr.  Smith,  Secretary  of  State,  received 
a  note  from  Mr.  Erskine  stating  that  the  orders  of  council  in  question 
were  to  be  withdrawn  on  June  10.  On  the  same  day  the  President 
issued  a  proclamation  declaring  that  trade  with  Great  Britain  was 
to  be  resumed  on  June  10,  and  this  was  followed  not  merely  by  a 
series  of  public  meetings  expressing  joy  at  the  peace  thus  to  be  firmly 
established,  but  by  the  introduction  in  the  House  (May  3,  1809),  by 
Mr.  John  Randolph,  of  a  resolution  declaring  '  that  the  promptitude 
and  frankness  with  which  the  President  has  met  the  overtures  of 
the  Government  of  Great  Britain  towards  a  restoration  of  harmony 
and  freer  commercial  intercourse  between  the  two  nations  meet  the 
approval  of  this  House.'  But  before  this  resolution  could  be  acted 
on,  intimations  from  England  led  to  a  doubt  whether  the  British  min- 
istry would  ratify  Mr.  Erskine's  convention ;  and  on  July  31  Mr. 
Erskine  was  himself  compelled  to  announce  to  the  Secretary  of 
State  not  merely  his  own  recall,  but  the  repudiation  of  the  conven- 
tion by  his  Government.  This  recall  and  disavowal  were  the  result, 
as  we  now  know,  of  a  belief,  partly  that  the  party  divisions  in  New 
England  would  paralyze  the  administration,  and  partly  that  the 
tone  of  brutal  dictation  a  short  time  before  assumed  toward  Den- 
mark might  with  a  like  success  be  assumed  towards  the  United 
States,  and  that  the  United  States  might,  by  such  dictation,  be  forced 
into  alliance  with  Great  Britain  and  war  with  France.    But  whatever 
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might  be  the  cause,  the  result,  as  is  stated  by  Sir  A.  Alison,  in  his 
review  of  this  period  of  British  history,  was  peculiarly  unfortunate 
for  Great  Britain,  as  it  prevented  a  settlement  by  which  Great  Brit- 
ain would  have  been  saved  from  the  war  of  1812,  and,  as  a  counter- 
poise, led  to  closer  relations  between  the  United  States  and  France. 
'*The  recollection  of  the  attack  on  Denmark,  to  which  reference  has 
Just  been  made,  had,  no  doubt,  something  to  do  with  Mr.  Canning's 
selection,  as  the  successor  of  Mr.  Erskine,  of  Mr.  Francis  J.  Jack- 
son, who  had  been  British  envoy  to  Denmark  at  the  time  of  the  pro- 
Jected  attack  on  Copenhagen,  and  who,  from  his  agency  in  that  out- 
rage, went  by  the  name  of  '  Copenhagen  Jackson.'  *  In  a  remarkable 
work,  published  in  London  in  1872  (The  Diaries  and  Letters  of  Sir 
G.  Jackson;  in  two  volumes,  London,  1872;  second  series,  under 
title  of  the  *  Bath  Archives,'  London,  1873)  by  a  member  of  Mr.  F.  J. 
Jackson*s  family,  we  have  a  series  of  letters  from  Mr.  F.  J.  Jackson, 
narrating  the  temper  in  which  he  visited  Denmark,  and  in  which  he 
afterwards  visited  the  United  States.  In  a  letter  of  August  7,  1807, 
when  he  was  on  the  flrst  mission,  he  thus  speaks :  *  I  had  an  inter- 
view yesterday  with  the  Prince  Regent,  to  whom  I  stated  that  I  was 
ordered  to  demand  the  junction  of  the  Danish  fleet  with  that  of  Great 
Britain,  and  that  in  case  of  refusal  it  was  the  determination  of  His 
Majesty  to  enforce  it  He  replied  that  "  such  a  proposal  was  utterly 
opposed  to  every  principle  of  honor,  and  that  the  menace  by  which  it 
was  accompanied  made  it  still  more  offensive."'  The  'surrender* 
being  refused,  the  British  fleet,  coming  down  suddenly  in  overpower- 
ing strength,  made  the  attack.  The  Danes  resisted  to  their  utmost. 
*They  have  already,'  so  Mr.  Jackson  writes  on  September  1,  1807, 
'  burnt  their  suburbs  and  destroyed  every  bouse  that  was  likely  to 
afford  shelter  to  our  i)eople.'  The  result  was,  to  follow  Mr.  Jackson's 
narrative  (Sept.  14,  1807),  because  Denmark  refused,  as  a  neutral, 
to  give  up  her  fleet  to  Great  Britain,  the  *  burning  a  capital  city,  the 
residence  of  a  court,  and  destroying  a  great  commercial  depot.'  And 
the  upshot  of  this  *  negotiation '  was  the  seizure  by  Great  Britain, 
without  declaration  of  war,  of  the  Danish  fleet,  Denmark  being  at 
the  time  at  peace  with  Great  Britain,  and  utterly  unaware  that  such 
an  attack  was  even  dreamed  of.  Mr.  F.  J.  Jackson  was  therefore 
familiar  with  the  tone  adopted  by  British  diplomatists  to  minor 
European  States.  His  subsecjuent  imblic  dispatches  to  his  Govern- 
ment, during  his  mission  to  the  United  States,  show  that  he  was  not 
without  pride  in  having  adopted  that  tone  with  Denmark.  Even 
more  transparently  Is  this  tenii)er  exhibited  In  the  .series  of  letters 
above  noticed,  in  which  his  private  corresix)ndence  with  his  family 
at  the  time  Is  given.  According  to  the  appendix  to  Volume  I  of  the 
second  series  the  matter  principally  before  the  new  envoy  was  the 
arrangement  of  the  difficulties  caused  by  the  attack  on  the  Chesa- 
peake and  *  the  issuing,  by  President  Jefferson,  of  a  proclamation, 
dated  July  2,  1807,  interdicting  the  entry  of  all  the  American  ports 
to  the  whole  of  the  British  navy.  This  produced  fresh  orders  In 
council.  Intended  to  support  British  maritime  rights  and  commerce, 
and  to  counteract  Bonaparte's  continental  system.  America's  wrath,' 
so  the  editor  proceeds  to  say,  *  was  kindled  against  England  for 
resorting  to  measures  of  self-defense,  nnd  in  the  month  of  December, 
1807.  Mr.  Jefferson  succeeded  in  carrying  a  n^solutlon  in  Congress 
that  all  trade  and  Intercourse  with  foreign  nations  should  be  sus- 
pended.    Bickerings  and  contentious  at  sea,  mutual  manifestoes,  em- 
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bargoes,  stoppages  to  trade,  and  inuoh  angry  diplomacy  followed.  In 
this  state  matters  remained  down  to  the  declaration  of  war  in  June, 
1812,  wben  Mr.  Madison,  who  passionately  desired  that  his  term  of 
oCBce  should  be  distinguished  by  the  annexation  of  Canada  to  the 
United  States,  was  President* 

'\\a  to  this  statement,  giving,  no  doubt,  Mr.  F.  J.  Jackson's  after  views  of 
the  object  and  nature  of  his  mission,  the  following  observations  may 
be  made: 

"First.  The  private  corr^pondence  of  the  parties  on 'file  in  the  Depart- 
ment of  State,  as  well  as  the  official  correspondence  of  the  Depart- 
ment, shows  that  neither  Mr.  Jefferson  nor  Mr.  Madison  desired  war 
with  Great  Britain,  and  that  if  they  erred,  it  was  in  their  extreme 
solicitude  for  peace.  It  may  be  safely  averred  that  the  consideration 
which  drew  them  Anally  to  the  adoption  of  warlike  measures  was 
the  fact  that  the  grievances  which  the  United  States  suffered  were 
those  of  the  maritime  and  commercial  Interests,  which  both  Mr. 
Jefferson  and  Mr.  Madison  felt,  from  their  own  i)ersonal  association 
with  the  agricultural  classes,  and  from  their  wish  to  subdue  sec- 
tional and  class  rivalries,  a  peculiar  desire  to  protect. 

'*  Second.  Mr.  Madison,  as  his  correspondence  shows,  had  not  only  no 
desire  for  the  '  annexation  of  Canada,'  but  such  an  annexation, 
coupled  as  it  would  be  with  a  protracted  and  deadly  war  with  Great 
Britain,  was  to  his  peaceful  and  unaggressive  temper  a  contingency 
peculiarly  dreaded. 

"Third.  With  instructions  on  their  face  friendly,  Mr.  F.  J.  Jackson,  as 
we  now  learn  from  his  private  letters,  was  under  orders  to  grant 
nothing,  but  simply  to  *  temporize '  and  to  *  postpone  *  actual  conces- 
sion. But  while  thus  putting  off  the  granting  of  reparation  for  the 
outrages  to  which  the  United  States  had  been  subjected,  he  felt  that 
he  was  playing  the  part  to  which  he  was  assigned,  and  for  which  his 
prior  diplomatic  achievements  fitted  him,  when,  repudiating  Mr. 
Erskine's  course  of  kindly  and  courteous  treatment  of  the  Govern- 
ment at  Washington,  he  began  by  exhibiting  to  that  Government  an 
attitude  of  arrogance. 

"  His  first  letter  in  the  American  series  is  dated  at  Washington  on  Octo- 
ber 7,  1809.  He  begins  with  a  slur  at  Mr.  Erskine,  whom  he  describes 
as  a  '  Scotchman  with  an  American  wife,  who  would  be  a  fine  lady, 
who  loft  his  house  In  such  a  state  of  ruin  and  dirt  that  it  will  be 
several  weeks  before  we  can  attempt  to  move  in  it'  He  is  ready  at 
the  outset  to  plunge  into  party  politics.  *  Many  of  the  Democrats 
who  were  his  (Erskine's)  intimates  do  not  come  to  me,  and  I  am  well 
[)leased  and  somewhat  flattered  by  the  distinction.* 
Of  his  first  interview  with  Mr.  Madison  he  thus  proceeds  to  speak : 
'  Madison,  the  President,  is  a  plain  and  rather  mean  looking  little  man, 
of  great  simplicity  of  manners,  and  an  inveterate  enemy  to  form  and 
ceremony,  so  much  so  that  I  was  officially  informe<l  that  my  intro- 
duction to  him  was  to  be  considered  as  nothing  more  than  the  recep- 
tion of  one  gentleman  by  another,  and  that  no  particular  dress  was 
to  be  worn  on  the  occasion,  all  of  which  I  was  very  willing  to  acHjul- 
esce  in.  Accordingly,  I  went  in  an  afternoon  frock,  and  found  the 
President  in  similar  attire.  Smith,  the  Secretary  of  State,  who  had 
walked  from  his  office  to  join  me,  had  on  a  pair  of  dusty  boots,  and 
his  round  hat  in  his  hand.  When  he  had  introduced  us,  he  retired, 
and  the  President  then  asked  me  to  take  a  ctiair. 
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"  *  While  we  were  talking  a  negro  servant  brought  in  some  glasses  of 
punch  and  a  seed  cake.  The  former,  as  I  had  been  in  conference  the 
whole  morning,  served  very  agreeably  to  wet,  or  whet,  my  whistle, 
and  still  more  strongly  to  contrast  this  audience  with  others  I  had 
had  with  most  of  the  sovereigns  of  Europe.' 

"Of  Mrs.  Madison  he  declares  (having' Miss  Austen  in  mind)  that  she 
'  is  fat  and  forty,  but  not  fair,*  and  he  proceeds  to  make  some  dis- 
paraging and  untrue  statements  as  to  her  early  training,  which  it  is 
not  worth  while  here  to  repeat,  but  which  he  qualifies  by  intimating 
that  the  same  peculiarities  attached  to  Mrs.  Merry,  the  wife  of  one 
of  his  predecessors,  whose  social  pretensions,  as  we  will  see,  caused 
so  much  difficulty  at  Washington.  On  October  20  he  writes  to  his 
brother  that  '  Erskine  is  really  a  greater  fool  than  I  could  have 
thought  it  possible  to  be,  and  it  is  charity  to  give  him  that  name. 
.  .  .  Now  that  I  have  gone  through  all  this  correspondence,  more 
than  ever  am  I  at  a  loss  to  comprehend  how  he  could  have  been 
allowed  to  remain  here  for  the  last  two  years.  To  be  obliged  to 
wade  through  such  a  mass  of  folly  and  stupidity,  and  to  observe  how 
our  country  has  been  made,  through  Erskine*s  means,  the  instrument 
of  these  people's  cunning,  is  not  the  least  part  of  my  annoyance. 
Between  them  our  cause  is  vilified.  ...  In  the  same  spirit 
they  began  with  me  by  saying  they  would  only  negotiate  upon  paper. 
But  they  have  gained  nothing  by  this  mode,  in  which  I  was  obliged  to 
acquiesce,  for  I  took  it  up  In  a  style  that  brought  them,  in  some 
degree,  to  their  senses.*  '  Madison  is  now  as  obstinate  as  a  mule. 
.  .  .  If  after  this  we  give  them  any  satisfaction  at  all  we  had 
better  send  it  wrapped  up  In  a  British  ensign,  and  desire  them  to  make 
what  use  of  it  they  please.  You  see  I  keep  to  Lord  Malmsbury's 
maxim,  "  has  en  hauV*  ...  A  bad  effect  is  produced  by  the  min- 
ister of  the  junta  remaining  here  even  till  he  can  receive  fresh  orders. 
It  will  encourage  these  people  in  their  insolence.'  *At  bottom  they 
(Democrats  and  Federalists)  are  all  alike,  except  that  some  few  are 
less  knaves  than  others.'  *  I  came,'  he  writes  on  November  14,  1809, 
after  he  found  his  tone  of  menace  and  of  Insult,  as  adopted  by  him 
in  his  correspondence,  had  failed,  'prepared  to  treat  with  a  regular 
Government,  and  have  had  to  do  with  a  mob  and  mob  leaders.'  *  Do 
not  imagine'  (he  being  by  this  time  notified  that  his  recall  would  be 
asked,  on  the  ground  that  It  would  be  Impossible  to  correspond  with 
him  after  he  had  charged  the  Secretary  with  duplicity  and  false- 
hood), *  that  this  Is  a  personal  affair.  I  have  taken  high  ground  for 
my  country,  and  It  was  highly  necessary.  ...  1  have  my  pass- 
imrts.  .  .  .  My  object  was  to  secure  safety  and  Inviolability  for 
my  own  person,  for  my  family,  and  the  other  memt)ers  of  the  mission, 
on  removing  from  Washington,  in  consequence  of  the  outrageous  and 
threatening  language  of  the  Democrats  and  tlie  papers  that  express 
their  opinions  and  feelings.'  On  November  21  Mrs.  Jackson  thus 
states  her  husband's  position,  he  having  retired  to  Baltimore,  out  of 
the  reach  of  tlie  *  threats : '  *  We  passed  the  first  two  months  at  Wash- 
ington, the  seat  of  government,  but  Francis  being  accustomed  to 
treat  with  the  civilized  courts  and  governments  of  Europe,  and  not 
with  savage  Democrats,  half  of  them  sold  to  France,  has  not  suc- 
ceeded in  his  negotiation.'  '  It  would  be  an  absolute  disgrace  to  the 
country,'  he  writes  on  May  1,  1810,  from  New  York,  which  was  his 


§640.]  DISMISSAL   OF    MINISTER.  519 

next  retreat,  .  .  .  '  if  another  minister  were  to  be  sent  here 
without  some  sort  of  satisfaction  being  taken  or  received  for  the 
treatment  I  received.'  'A  more  despicable  set'  (the  administra- 
tion) *I  never  met  with  before,  and  they  can  do  neither  England 
nor  any  other  country  any  harm.  They  are  as  deficient  in  talent  as 
in  principle/  and  he  goes  on  to  detail  'a  disgraceful  outrage  that 
took  place  in  that  dirty  nest  of  philosophy,  Philadelphia.'  *  We 
have  repeated  opportunities'  (so  he  writes  on  August  24,  1812, 
three  years  after  his  return  to  England),  '  of  doing  what  is  right  to 
the  Yankees,  but  still  hold  back.  I  do  hope  that  before  this  business 
(negotiation)  is  ended  we  may  fall  in  with  one  of  their  frigates. 
Sawyer,  with  his  force,  ought  to  show  their  whole  navy  across  the 
Atlantic'  But  on  December  22,  1812,  after  the  war  had  begun,  he 
writes :  *A8  to  the  conduct  of  the  naval  war  against  the  Americans, 
it  would  disgrace  the  sixth  form  of  Eton  or  Westminster.'  This, 
and  the  disasters  of  the  war,  with  the  scars  it  left  behind,  might 
have  been  spared,  had  Mr.  Erskine's  course  been  sustained  by  the 
British  ministry,  or,  if  that  were  impracticable,  if  he  had  been  suc- 
ceeded by  a  minister  with  whom  the  Government  of  the  United 
States  could  have  negotiated  without  loss  of  self-respect.  There 'was 
no  course,  under  the  circumstances,  but  to  request  Mr.  Jackson's 
recall,  and  the  increase  of  ill  feeling  between  the  Governments  which 
this  request  caused,  coupled  with  the  persistent  pressure  of  the 
grievances  of  which  the  United  States  complained,  led,  after  the 
intermediate  failure  of  Mr.  Foster's  mission,  to  war. 

"  Sir  A.  Alison  thus  notices  Mr.  Jackson*s  dismissal,  which  he  regards  as 
n  provocation  to  war,  and  as  a  chief  incident  in  the  chain  of  events 
by  which  the  war  of  1812  was  forced : 

'*  *  It  may  well  be  imagined  what  a  storm  of  indignation  was  raised  in 
the  United  States  when  the  intelligence  of  the  refusal  of  the  British 
Government  to  ratify  Mr.  Ersklne's  convention  was  received,  and  how 
prodigiously  it  strengthened  the  hands  of  the  party  already  in  power 
and  supported  by  a  decided  majority  of  the  nation,  which  was  resolved 
at  all  hazards,  and  against  their  most  obvious  interests,  to  involve  the 
country  in  a  war  with  Great  Britain.  Mr.  Erskine,  as  a  matter  of 
course,  was  recalled,  and  Mr.  Jackson  succeeded  him  as  British  envoy 
at  Washington ;  but  his  reception  was  such,  from  the  very  outset,  as 
left  little  hope  of  an  amicable  termination  of  the  differences.  From 
the  President's  table,  where  the  English  minister  was  treated  with 
marked  indifference,  if  not  studied  insult,  to  the  lowest  ale-house  in 
the  United  States,  there  was  nothing  but  one  storm  of  indignation 
against  the  monstrous  arrogance  of  the  British  maritime  pretensions 
and  the  duplicity  and  bad  faith  of  their  Government  Unhappily  the 
elections  for  Congress  took  place  during  this  whirlwind  of  passion, 
and  such  was  the  ascendency  which  the  Democratic  party  acquired 
in  the  legislature  from  this  circumstance  that  it  was  plain  that  all 
hopes  of  accommodation  were  at  an  end.  Mr.  Jackson  continued, 
however,  at  the  American  capital,  striving  to  allay  the  prevailing 
indignation  and  renew  the  negotiation  where  Mr.  Erskine  had  left  it 
off;  but  it  was  all  in  vain,  and,  after  a  stormy  discussion  of  twenty- 
five  days  in  the  House  of  Representatives,  it  was  determined,  by  a 
great  majority,  to  break  off  all  communication  with  the  British 
envoy ;  and  Mr.  Plnkney,  the  American  envoy  in  London,  was  directed 
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to  request  the  recall  of  Mr.  Jackson,  whose  firmness  the  American 
GovemmeDt  found  themselves  unable  to  overcome;  and  this  was  at 
once  acceded  to  by  the  British  administration.'  (10  Alison's  History 
of  Europe,  651  et  seq.) 

*'As  to  this  statement  It  may  be  remarked: 

"  (1)  Mr.  Jackson's  reception  was  one  of  peculiar  consideration.  Mr. 
Madison  was  then  at  Montpelier,  his  country  residence;  but  he 
directed  that  a  barge,  duly  manned,  should  be  sent  from  Washington 
down  the  Potomac  to  bring  Mr.  Jackson  to  the  city  more  expeditiously 
than  could  be  done  by  the  packet  by  which  he  was  to  have  come  up 
from  Norfolk.  Mr.  Madison,  as  we  learn  from  the  private  cor- 
respondence on  file  at  the  Department  of  State,  transmitted,  through 
Mr.  Smith,  Secretary  of  State,  to  Mr.  Jackson,  cordial  expressions  of 
regret  that  he  was  obliged  to  be  absent  from  Washington  at  the  time 
of  Mr.  Jackson's  arrival,  inviting,  in  terms  of  great  friendliness,  Mr. 
Jackson  to  visit  Montpelier.  Mr.  Jackson  acknowledges  this  in  one 
of  those  singular  letters  be  wrote  to  his  family  shortly  after  his 
arrival — letters  of  vainglorious  satisfaction  at  the  attention  paid  him 
and  of  condescending  contempt  for  the  Government  by  whom  those 
attentions  were  paid.  It  was  not  unnatural  it  should  have  been  so. 
The  desire  on  the  part  of  Mr.  Madison,  always  placable  and  gentle, 
to  avoid  a  rupture  with  Great  Britain  was  then,  as  we  now  know, 
very  strong.  Mr.  Smith,  Secretary  of  State,  was,  as  connected  with  a 
large  commercial  house,  enlisted  by  interest  in  the  same  policy ;  and 
Mr.  Gallatin,  whose  Influence  in  the  Cabinet  far  transcended  that  of 
bis  associates,  was  devoted  to  the  maintenance  of  peace,  which  was 
at  once  a  part  of  his  political  philosophy  and  essential  to  his  finan- 
cial schemes.  But  while  the  zeal  shown  to  conciliate  Mr.  Jackson 
was  not  unnatural,  it  is  not  surprising  that  he  should  have  detailed 
to  his  family  the  exhibition  of  this  zeal  with  self-complimentary  com- 
placency. Ministers  from  the  United  States  of  no  little  eminence  had 
visited  London  prior  to  Mr.  Jackson's  mission.  Mr.  John  Adams,  at 
the  time  the  leading  statesman  of  his  country,  had  gone  there  as  Its 
first  envoy,  and  had  been  received  with  surly  neglect,  and  placed,  as 
he  tells  us,  in  social  ostracism.  Mr.  Jay.  Mr.  T.  Pinckney,  Mr. 
Monroe,  and  Mr.  William  Plnkney,  men  of  singular  courtesy,  culti- 
vation, and  dignity,  were  certainly  not  met  in  advance  with  barges 
on  the  Thames  to  make  more  comfortable  their  passage  over  that 
river,  nor  do  their  letters  tell  us  of  any  marked  social  courtesies 
bestowed  on  them  by  members  of  the  Government.  Part  of  the  re- 
membrance of  this  may  have  led  Mr.  Jackson,  familiar  as  he  was 
with  the  annals  of  British  diplomacy,  to  narrate  to  his  family  with 
peculiar  zest  the  honors,  almost  obsequious  as  he  describes  them, 
which  were  showered  on  him  when  he  reached  Washington.  While 
this,  however,  need  not  surprise  us,  wo  would  be  entitled,  from  what 
we  now  know  of  the  facts,  to  be  surprised  that,  after  his  *  Copen- 
hagen '  menaces  had  provoked  tlie  relniff  due  them,  and  after  the 
charge,  made  by  him  against  the  administration,  of  falsehood  and 
duplicity,  had  been  met  by  a  refusal  to  hold  further  intercourse 
with  him,  even  lie  should  have  had  the  audacity  to  tell  his  Govern- 
ment that  he  had  l)een  received  at  Washington  with  rudeness  and 
insult ;  that  he  was  in  danger  from  the  Washington  *  mob,'  and  that 
the  tone  of  society  tliere  was  so  low  that  he  and  his  wife  could  no 
longer  abide  it,  but  must  move  the  legation  to  New  York. 
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(2)  The  •  President's  table  *  Is  referred  to  by  Sir  A.  Alison  as  the  scene 
*of  marked  indifference,  if  not  of  studied  Insult/  to  Mr.  Jackson, 
and  from  this  table  *  to  the  lowest  ale-house  in  the  United  States/  we 
are  told,  *  there  was  nothing  but  one  storm  of  indignation/  &c  No 
doubt  this  is  what  Mr.  Jackson  told  his  Government  after  his  dis- 
missal ;  but  his  letters,  written  to  his  family  at  the  time  of  his  recep- 
tion, and  before  his  misconduct  led  to  his  dismissal,  show  that  this 
statement  was  untrue.  In  the  next  section  will  be  given  Mr.  Jack- 
son's contemporaneous  account  of  his  reception  at  the  *  President's 
table,'  and  of  the  contemptuous  conceit  with  whicl\  he  received  on 
his  first  visit  to  Mr.  Madison  the  simple  hospitalities  which  it  was 
natural  for  Mr.  Madison,  as  a  quiet,  unostentatious,  and  unaffected 
Virginia  gentleman,  to  pay.  Mrs.  Madison's  singular  grace  and  dig- 
nity, of  which  few  observers  but  Mr.  Jackson  were  unconscious,  he 
indeed  does  not  notice  in  the  letter  written  by  him  immediately  on 
his  first  visit ;  but  he  regales  his  family  with  a  statement  about  her 
early  life,  which,  false  as  it  is,  is  too  base  to  be  here  repeated.  He 
goes  with  his  wife,  however,  to  dine  with  Mr.  and  Mrs.  Madison,  and 
the  honors  there  paid  him  he  dilates  on  in  a  detail  which  shows  how 
without  foundation  are  his  subsequent  fabrications  about  Insults  at 
the  *  President's  table.'  When  the  equally  famous  dinner  invitation 
was  tendered  Mr.  Merry,  Mr.  Jefferson's  daughters  were  absent,  and 
Mr.  Jefferson  gave  only  informal  dinners,  following  the  French  usage 
under  such  circumstances  which  prevailed  when  be  was  at  Paris. 
There  was  no  *  lady,*  therefore,  *  at  the  table '  for  Mr.  Merry  to  'take 
in.'  When  Mr.  Merry  demanded  that  the  attention  of  precedence 
should  be  paid  him  it  was  impossible  to  accede  to  his  demand,  as 
otherwise  he  would  have  had  to  walk  in  advance  with  Mr.  Jefferson, 
leaving  his  own  wife  l>ehind.  Aside  from  this,  it  was  imi)ossible  for 
Mr.  Jefferson,  either  as  President  or  as  a  gentleman  in  his  own 
house,  giving  an  informal  entertainment,  to  admit  a  claim  to  arrange 
the  order  of  his  table,  made  by  the  British  minister  as  a  matter  of 
right  So  it  was  that  the  request  to  give  Mr.  and  Mrs.  Merry  pre- 
cedence at  Mr.  Jefferson's  table  was  declined,  as  will  be  presently 
noticed  more  fully,  and  this  was  reported  to  the  British  Government, 
and  dwelt  upon  by  English  writers,  as  a  mark  of  disrespect  and  a 
cause  of  grievance.  Mr.  Madison  recollected  this  well,  and,  Mrs. 
Madison  being  at  his  side  to  help  him,  he  took  pains,  in  his  own 
simple  and  kindly  way,  to  arrange  matters  so  as  to  avoid  the  prior 
difl9culties.  The  second  *  dinner  arrangement,'  which  was  to  take  so 
conspicuous  a  part  in  our  diplomatic  relations  with  Great  Britain, 
was  then  made  in  such  a  way  as  to  give  Mr.  and  Mrs.  Jackton  the 
position  they  claimed — Mrs.  Madison  leading  Mr.  Jackson,  Mr.  Madi- 
son Mrs.  Jackson;  which  distinction  Mr.  Jackson  dwells  on  with 
satisfaction  in  a  letter  written  to  his  family  immediately  after  the 
event,  not  refraining  from  mentioning  how  much  more  successful  his 
'diplomacy'  had  been  in  this  respect  than  that  of  Mr.  Merry,  nor 
from  intimating  that  Mrs.  Merry's  origin  was  such  as  to  place  her 
under  some  sort  of  stigma,  which  may  have  been  the  cause,  he  may 
have  desired  to  suggest,  why,  even  at  Washington,  precedence  was 
not  allowed  to  her.  But  however  this  may  be,  Mr.  Jackson's  subse- 
quent statements  of  '  insults  at  the  President's  table,'  sent  by  him  to 
the  British  Government  and  adopted  by  British  historians,  are  shown 
to  be  untrue  by  his  own  family  letters  contemporaneous  with  the 
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event  That  they  were  from  the  nature  of  things  untrue,  no  one  ever 
has  doubted  who  is  familiar  with  the  simple  but  gracious  and  uni- 
formly considerate  manners  of  Mr.  and  Mrs.  Madison  and  the  refined 
and  studied  courtesy  of  Mr.  Gallatin,  who  was  Mr.  Madison's  chief 
friend  and  adviser,  and  who  from  his  gentle  birth  and  training  at 
Geneva  was  at  least  as  competent  as  Mr.  Jackson  to  decide  questions 
of  social  bearing. 
**(3)  The  personal  indignities  at  Washington  claimed  by  Mr.  Jackson  to 
have  been  received  by  him,  have  been  already  noticed.  The  upshot 
of  these  was  that  Mr.  Jackson  attempted  to  bully  and  browbeat  the 
Government,  that  he  was  told  that  after  such  an  insult  no  further 
intercourse  could  be  held  with  him,  and  that  he  at  once  announced 
that  he  would  move  the  legation  to  New  York.  It  is  not  true  that 
hQ  met  with  any  indignities  at  Washington  beyond  this  merited 
refusal  by  the  members  of  the  administration,  and  of  its  leading  sup- 
porters, to  associate  with  him  personally,  or  to  receive  any  further 
communications  from  him.  There  was  no  complaint  whatever  made 
by  him  of  such  indignities  until  after  this  repulse.  There  is  no 
country  in  which  diplomatic  immunities  are  so  highly  regarded  as  in 
the  United  States.  There  are  no  courts  which  place  so  strong  a 
guard  on  these  immunities  as  the  courts  of  the  United  States,  Fed- 
eral and  State.  No  rulers  have  ever  lent  a  more  attentive  ear  and 
extended  a  prompter  arm  to  bring  offenders  in  such  cases  before  the 
courts  than  the  successive  Presidents  of  the  United  States.  Mr. 
Jackson,  as  an  experienced  diplomatist,  must  have  been  aware  how 
often  foreign  ministers  in  London  had  appealed,  sometimes  inef- 
fectively, for  the  protection  of  the  British  authorities.  He  could  not, 
also,  have  been  unconscious  of  the  masterly  skill  as  well  as  quiet 
courage  with  which,  as  the  highest  English  authorities  on  inter- 
national law  now  concede,  had  been  discharged  the  international 
duties  of  the  successive  administrations  of  the  United  States  down 
to  the  period  of  his  arrival.  He  must  have  known  that  if  any  in- 
dignities had  been  offered  to  him  or  his  legation  it  was  only  neces- 
sary for  him  to  state  the  fact  to  the  Secretary  of  State  in  order  to 
obtain  redress.  He  made  no  such  statement,  because  there  was  no 
such  indignity  offered  to  htm.  He  withdrew  from  Washington  when 
his  intolerable  insolence  made  it  Impossible  for  the  Government  to 
deal  officially  with  him,  and  when,  incensed  as  were  the  publicists 
and  statesmen  of  the  continent  of  Europe  at  his  overbearing  conduct 
at  Copenhagen,  as  well  as  at  the  arbitrary  and  arrogant  tone  as- 
sumed by  his  Government  even  to  those  European  powers  with 
which  It  was  at  peace,  he  found  at  Washington  no  defenders  among 
the  diplomatic  corps.  He  left  his  post  partly  because  in  a  place 
consisting  almost  entirely  of  official  society  he  thus  isolated  himself 
and  terminated  his  relations  with  the  Government,  and  partly  be- 
cause, to  his  perculiar  comprehension,  such  a  departure  was  to  be 
regarded,  as  his  departure  under  similar  circumstances  from  Copen- 
hagen had  been,  as  a  final  threat  of  the  swift  punishment  he  expected 
his  Government  to  inflict.  But  the  falsity  of  the  pretext  he  after- 
wards set  up  of  indignities  offered  to  him  by  Washington  *  mobs '  is 
shown,  not  merely  by  the  circumstances  of  the  case  which  made,  as 
we  will  presently  see,  such  'mobs'  impossible,  but  by  the  fact  that 
at  the  time  he  neither  mentioned  them  to  his  family,  in  the  copious 
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correspondence  he  maintained  with  them,  nor  asked  of  this  Govern- 
ment protection  from  tliem.  The  only  complaint  hearing  on  the  sub- 
ject that  is  discoverable  is  the  following: 
As  Mr.  Jackson  has  been  already  once  most  grossly  insulted  by  the 
inhabitants  of  the  town  of  Hampton,  in  the  unprovoked  language  of 
abuse  held  by  them  to  several  officers  bearing  the  King's  uniform, 
when  those  officers  were  themselves  violently  assaulted  and  put  In 
imminent  danger,'  he  requests  a  passport  for  himself  and  family. 
(Mr.  Oakley,  British  Sec.  of  Legation,  to  Mr.  Smith,  Sec.  of  State, 
undated  (received  Nov.  11,  1809).    3  Am.  St.  Pap.  (For.  Rel.),  319.) 

'  If  the  anecdotes  told  in  Mr.  Jackson's  family  letters  of  Mr.  Oakley's 
inefficiency  and  absurdity  are  to  he  relied  on,  Mr.  Oakley's  state- 
ments are  not  to  be  regarded  as  higli  authority.  But  giving  this  sol- 
itarj*^  complaint  which  was  made  by  the  British  legation  of  insults  to 
Mr.  Jackson  (sent,  also,  after  Mr.  Jackson's  dismissal),  its  utmost 
signification,  it  reduces  the  Insults  to  *  unprovoked  language  of  abuse' 
held  by  'several'  'of  the  Inhabitants  of  the  town  of  Hampton'  (a 
little  fishing  village  in  Virginia  near  the  mouth  of  tiie  James  River) 
'  to  several  officers  bearing  the  King's  uniform,'  abuse  of  these  officers 
being  by  construction  abuse  of  Mr.  Jackson,  who  was  not  within  an 
hundred  miles  of  the  place.  Mr.  Jackson,  having  previously  been 
dismissed  from  Washington,  asked,  uiK)n  this  *  insult,'  *  his  pass- 
port* But  what  for?  To  leave  the  country?  To  do  this  he  had  no 
Intention.  His  'passport'  was  to  take  him  to  Philadelphia  or  New 
York,  there  to  set  up  his  legation  as  a  center  of  hostile  operations  by 
acting  on  parties  whom  he  supposed  disaffected  to  the  Government. 

'  So  far  as  Washington  Is  concerned,  the  pretense  set  up  afterwards  by 
Mr.  Jackson  to  cover  his  retreat,  that  it  was  governed  by  a  *  mob,* 
who  threatened  him  with  personal  violence,  is  absurdly  untrue. 
Washington  was  at  the  time,  as  he  himself  in  his  family  letters 
declares,  a  mere  hamlet,  and  in  such  a  hamlet,  a  day's  long  journey 
even  from  Baltimore,  no  mob  could  be  collected  for  any  purpose  what- 
soever. Nor,  if  *  mobbing '  was  to  be  done,  would  anything  be  more 
unlikely  than  that  the  British  minister  should  have  been  selected  as 
its  victim.  The  Federalists  in  0)ngress,  though  not  numerous  in 
those  days,  attacked  the  administration  with  a  virulence  almost  with- 
out parallel  in  our  history;  and  It  is  sufficient  to  read  Mr.  Quiucy*s 
speech  on  Mr.  Jackson's  mission  to  see  that  if  there  had  been  any 
danger  of  insult  to  be  feared,  that  danger  was  to  have  been  feared 
by  Mr.  Quincy  and  those  who  sustained  him  in  his  vehement  assaults 
on  the  administration,  and  not  by  Mr.  Jackson,  whose  misdeeds 
were  covered  by  the  veil  of  diplomatic  confidence.  But  there  was 
no  danger  of  personal  insult  to  anyone.  The  fault  of  the  admin- 
istration was  not  undue  belligerent  animosity,  but  undue  pacific 
tendencies  toward  Great  Britain,  and  so  Mr.  Quincy  admitted,  when 
he  declared  in  Congress,  in  words  which  show  how  tolerant  was  public 
sentiments,  that  the  submisslveness  of  the  administration  to  Great 
Britain  was  such  that  it  could  not  *  even  be  kicked  into  a  war.*  It  is 
not  necessary  to  ascribe  Mr.  Jackson's  flight  from  Washington  to 
fear.  It  was  probably  partly  in  anger,  partly  in  conformity  with 
the  *  Co[)enhagen  *  precedent,  as  above  noticed.  But  a  hasty  and  angry 
departure  there  was,  and  a  removal  '  of  the  legation  to  New  York,' 
preceded  by  a  sort  of  political  progress  through  Baltimore  and  Phlla- 
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delphia,  where,  according  to  his  own  account  and  that  of  his  wife,  so 
far  from  being  met  with  Insults  (though  there  at  least  he  was  in  cities 
where  mobs  were  possible),  he  and  his  family  were  overwhelmed 
with  even  oppressive  hospitalitlea    After  these  alleged  ovations  he 
moved  to  New  York  and  Boston,  where  similar  receptions  he  declared 
awaited  him.    When  he  arrived  at  Boston  he  was  entertained  by 
the  extreme  Federalists,  then,  according  to  Mr.  J.  Q.  Adams,  brood- 
ing over  schemes  of  disunion,  at  a  dinner  in  which  he  gave  a  toast 
so  flagitiously  Insolent  to  the  Government  that  Mr.  Madison  was 
compelled  to  direct  that  his  recall  should  be  immediately  demanded. 
Sir  A.  Alison  thinks  that  this  was  one  of  the  causes  of  the  war  of 
1812.    The  dismissal  by  itself  was  not  such  a  cause,  for  it  was  justly 
merited.    But  the  announcement  of  the  British  Government  that  it 
saw  no  reason  to  be  displeased  with  Mr.  Jackson's  conduct  should 
have  been   met  by  the  Government  of  the  United   States  with  a 
demand  for  a  retraction,  the  refusal  of  which  to  have  been  followed 
by  a  declaration  of  war,  anticipating  by  three  years  that  of  1812. 
Had  a  minister,  accredited  by  the  United  States  to  the  British  Gov- 
ernment, begun  his  work  by  dictating  to  the  head  of  that  Government 
in  what  way  he  was  to  be  socially  entertained;   had  he  started  ofiF 
on  his  diplomatic  career  by  charging  that  Government  with  falsehood 
and  duplicity  in  its  prior  negotiations;  had  he  admitted,  when  this 
was  gravely  pointed  out  to  him,  that  such  was  his  intention,  and 
repeated  the  offense ;  had  he  declared,  when  further  intercourse  with 
him  was  refused,  that  he  would  no  longer  remain  at  the  seat  of 
government,   and,   supposing  the  sent  of  government  was  then   at 
some  sec'luded  village,  announced  that  he  left  from  fear  of  *  the  mob ;  * 
if,  after  such  a  departure,  and  after  being  requested  to  leave  the 
country,  instead  of  doing  so  he  had  gone  on  a  progress  through  a 
series  of  cities,  in  which  alone  *mobs*  could  have  been  collected, 
exciting  opposition  to  the  administration  and  giving  '  toasts '  insult- 
ing it;  if,  after  the  Government  of  the  United  States  had  been  in- 
formed of  this  conduct,   it  had   indeed  recalled  the  minister,  but 
announced  that  it  saw  nothing  in  his  proceedings  to  disapprove  of;   if 
such  should  have  been  the  course  taken  by  the  United  States  to  Great 
Britain,  the  reply  would  have  been  *  you  must  apologize  for  insults 
so  flagrant  and  for  actions  so  derogatory  to  our  position  as  a  great 
I)ower,   i'lniming   at   least   equality   with   any   power  on   the  globe. 
You  must  not  only  recall  your  minister  but  you  must  disavow  his 
proceedings.* 
"  That  this  course  was  not  taken  by  Mr.  Madison  is  to  be  explained  by  his 
constitutional  aversion  to  war,  strengthened  by  the  conviction  which 
he  had  inherited  from  Mr.  Jefferson,  and  which  was  shared  by  Mr. 
Gallatin,  his  chief  adviser,  that  war,  in  itself,  a  great  evil,  would  be 
peculiarly  so  when  waged  by  the  United  States,  with  resources  as  yet 
imi)erfectly  developed,  with  a  coast  as  yet  unfortified,  with  a  navy  as 
yet  in  embryo,  against  Great  Britain,  then  unchallenged  sovereign  of 
the  seas,  to  whom,  in  spite  gf  the  hardness  and  arrogance  of  her 
treatment  of  her  colonies,  which  Burke  had  so  vividly  descril)ed,  and 
which  continued  to  mark  her  demeanor  to  the  United  States,  a  large 
portion  of  tlie  country  still  looked  with  an  affection  which  even  two 
wars  have  not  been   able  yet  to  extinguish.     But   more  than  any 
purely  personal  affair  since  the  Revolution  did  Mr.  Jackson*s  conduct 
in  his  mission  and  its  approval  by  the  British  Government  tend  to 
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render  the  preservation  of  peace  difficult,  and  this  detaiieil  notice  of 
bis  mission  may  be  of  service  In  this  place  for  the  purpose  of  illus- 
trating the  importance  In  diplomatic  intercourse  of  courtesy,  of 
candor,  of  truthfulness,  of  manly  courage  and  dignity,  and  of  scrupu- 
lous avoidance  of  Interference  in  the  domestic  politics  of  the  country 
of  residence.  It  is  fortunate  that  the  recent  ingenuous  publication 
of  Mr.  Jackson's  family  correspondence,  and  the  possession  by  the 
Department  of  State  of  the  private  papers  of  Mr.  Jefferson,  Mr. 
Madison,  and  Mr.  Monroe  have  brought  to  light  the  true  circum- 
stances of  Mr.  Jackson*s  dismissal — a  dismissal  which  was  made  by 
the  British  administration  at  the  time,  as  well  as  by  Britis^h  histo- 
rians subsequently,  a  ground  for  grave  complaint  against  the  United 
States.  The  dismissal  was  a  necessity;  the  approval  of  his  conduct 
by  Great  Britain  was  an  Insult  which  no  high-spirited  nation  should 
have  tamely  borne. 

*'The  change  produced  by  the  war  of  1812  In  the  tone  of  the  British 
ministers  at  Washington  is  very  marked.  *  Their  first  \var  with  Eng- 
land,' said  the  London  Times  in  April,  1817,  speaking  of  the  United 
States,  *  made  them  independent :  their  second  made  them  formi- 
dable.' (3  Schouler,  U.  S.,  22.)  With  this  consciousness  on  the  part 
of  England,  the  English  attitude  to  the  United  States  underwent  a 
change.  Bagot,  who  was  the  first  permanent  minister  after  the  war, 
was  not  merely  an  experienced  practical  diplomatist,  but  a  man  of 
kindly  temper,  of  considerate  manners,  and  of  a  social  position  at 
home  so  high  as  not  to  make  him  think  it  necessary  to  set  up  pre- 
tensions to  superiority  when  abroad.  He  was  assisted  also  by  a  wife 
whose  attractiveness  and  good  sense  added  greatly  to  his  i)opularity 
in  all  quarters.  Under  the  era  of  ministers  which  thus  began  the 
diplomatic  relations  between  the  countries  were  freed  from  those  irri- 
tating elements  by  which  they  had  been  disturbed  prior  to  the  war. 

"Of  the  ministers  who  served  the  United  States  in  London  in  those 
troubled  days  it  may  at  least  be  said  that  they  were  not  only  well 
versed  in  that  system  of  International  law  in  relation  to  neutral 
rights,  in  formulating  which  the  United  States  is  now  universally 
acknowledged  to  have  taken  the  lead,  but  that  they  were  men  of 
marked  dignity  and  courtesy,  on  whom  even  the  most  supercilious 
critic  could  make  no  personal  criticism  and  to  w^hom  no  one  of  the 
British  secretaries  with  whom  they  did  business  Imputed  any  per- 
sonal fault  Of  Mr.  Jay  and  of  Mr.  Thomas  PInckney  it  is  scarcely 
necessary  to  say  that  men  of  higher  tone,  of  more  simple  truthfulness, 
of  more  delicate  sense  of  honor,  could  not  be  found.  Of  Mr.  Monroe 
and  Mr.  William  Pinkney,  whose  misfortune  it  was  to  negotiate  a 
treaty  with  Great  Britain  which  Mr.  Jefferson  when  President 
declined  to  accept,  on  the  ground  that  It  left  the  chief  causes  of  dif- 
ference still  open,  a  few  words  may  be  here  hazarded.  Mr.  Monroe 
has  had  a  singular  place  in  the  opinion  of  his  countrymen.  He  has 
always  been  regarded  as  a  man  of  marked  simplicity,  exact  truthful- 
ness, great  generosity,  and  a  high  sense  of  honor.  He  was  the  last 
officer  of  the  Revolutionary  war  to  fill  a  high  civil  station ;  he  was 
the  last  of  the  illustrious  line  of  the  Virginia  Presidents;  he  closed 
this  lineage  by  a  career  distinguished,  like  that  of  his  predecessors, 
by  dignity,  by  official  purity,  by  unsectlonal  patriotism,  and  by 
unflinching  fidelity  to  duty.  He  had  not,  like  Washington,  the  oppor- 
tunity to  exhibit  that  majestic  fortitude  and  wise  leadership  wliich 
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enabled  Washington  to  overthrow  an  old  goTemment  by  which  order 
and  liberty  were  imperiled,  and  to  establish  a  new  government  in 
which  order  and  liberty  were  to  be  established.  He  had  not  that 
political  genius  which  enabled  Jefferson  to  forestall  the  fature,  nor, 
while  accepting  Jefferson's  principles,  could  he  present  them  with 
Jefferson's  buoyant  and  fascinating  enthusiasm;  he  had  not  Madi- 
son's power  of  calm  judicial  statement ;  but  he  combined,  as  became  the 
last  of  that  remarkable  series  of  statesmen,  some  of  the  best  quali- 
ties of  each.  It  is  true  that  when  in  the  Senate  during  Washington's 
administration  he  opposed  that  administration  in  Its  foreign  policy, 
and  incurred  Washington's  displeasure.  But  in  his  old  age  his  earlier 
affection  towards  his  former  chief  revived.  With  Washington,  in 
fact,  he  had  much  in  common.  Like  Washington,  and  unlike  Jef- 
ferson, he  did  not,  by  bis  personal  genius,  impress  his  views  on  his 
Cabinet,  but,  collecting  statesmen  of  ability  of  different  schools,  he 
sought  not  merely  to  harmonize  their  counsels,  but  by  patiently 
weighing  these  counsels  when  conflicting  to  arrive  at  a  just  and  wise 
conclusion  of  his  own.  To  Jefferson's  distinctive  principles  of  lib- 
eralism he  always  remained  faithful  as  a  disciple,  though  it  would  not 
have  been  his  nature  to  have  originated  them  as  a  chief.  His  style 
in  his  political  papers  was  unassuming  and  plain,  and  sometimes, 
like  that  of  Washington,  inelegant  and  la1x>red,  wanting  Jefferson's 
felicity  and  Madison's  exact  lucidity.  In  his  bearing  and  social 
usages  as  President  he  followed  Washington  much  more  closely  than 
he  followed  Jefferson  or  Madison;  his  manner  became,  as  he  grew 
older,  more  formal  and  reserved;  his  diplomatic  experience,  in  par- 
ticular, as  ^el\  as  the  difficulties  of  his  immediate  predecessors, 
taught  him  how  great  were  the  embarrassments  arising  from  familiar 
conversation  between  the  Chief  Executive  and  foreign  ministers. 
This  dignified  reticence  he  gradually  applied  to  his  intercourse  with 
all  public  men,  outside  of  his  Cabinet  Not  a  cloud  ever  fell  on  his 
fair  fame.  Of  him,  as  well  as  of  his  predecessors  in  that  illustrious 
succession,  it  could  be  said  that  with  the  opportunities  of  wealth 
showered  on  them,  public  life  was  to  them  the  cause  of  pecuniary  loss, 
not  of  gain;  and  in  his  own  particular  case  it  Is  well  known  that 
his  hospitality  when  minister  abroad,  and  afterwards  at  Washington, 
involved  him  in  expenses  so  much  in  excess  of  his  salary  as  to  absorb 
his  modest  patrimony.  Of  neither  him  or  them,  also,  could  it  be  said 
that  political  patronage  was  used  to  favor  relatives  or  to  pay  personal 
services. 
During  Washington's  administration  Monroe's  affections  were  known 
to  turn  strongly  toward  France,  which  his  conduct  toward  that 
Government  when  minister  at  Paris  was  supposed  to  have  unduly 
displayed ;  negotiations  into  which  he  had  entered  with  France  were 
disavowed,  and  he  was  recalled  in  a  manner  marking  strong  disap- 
probation. That  this  was  in  a  large  measure  undeserved  subse- 
quent developments  have  shown ;  but  be  this  as  it  may,  his  next  ap- 
pearance In  the  diplomatic  field  was  marked  by  a  singular  triumph. 
Upon  the  question  of  the  comparative  efficiency  of  Mr.  Monroe  and 
of  Mr.  R.  Livingston  in  the  Louisiana  negotiation — a  question  after- 
wards so  much  debated — It  Is  not  necessary  now  to  enter;  It  is 
enough  to  say  that  the  negotiation  faltered  until  Monroe's  arrival 
at  Paris,  and  that  it  was  under  the  finishing  touch  given  by  him,  at  a 
period  when  Napoleon  was  forced  to  cede  Louisiana  or  to  run  the 
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risk  of  losing  it  altogether  in  the  war  about  to  reopen,  that  the 
purchase  of  that  splendid  province  was  effected.  Before  this  Mr. 
Monroe  had  been  looked  upon  as  a  destructive,  and  on  him  the  pe- 
culiar enmity  of  the  opposition  had  been  poured.  The  Louisiana 
treaty  showed  in  him  great  constructive  powers ;  In  his  negotiations 
with  Great  Britain,  so  far  from  indicating  undue  prejudice  against 
that  haughty  power,  his  course  was  marked  not  only  by  the  courtesy 
and  simplicity  which  under  no  circumstances  did  he  lose,  but  by 
concessions  to  Great  Britain  which,  as  has  been  said,  wise  as  they 
may  have  been,  went  as  far  in  some  respects  as  did  Mr.  Jay*s  treaty, 
and  went  too  far  to  be  accepted  by  Mr.  Jefferson.  During  the 
greater  part  of  Mr.  Madison's  Administration  he  was  Secretary  of 
State ;  during  the  whole  of  his  own  Administration  he  revised  every 
Important  dispatch  sent  out  by  Mr.  Adams,  Secretary  of  State,  and, 
as  we  learn  from  Mr.  Adams's  diary  and  from  the  drafts  still  exist- 
ing in  the  Department  of  State,  modified  them  so  as  to  adapt  them 
to  his  own  scheme  of  foreign  policy.  He  conducted  the  foreign* 
affairs  of  the  United  States,  therefore,  for  a  longer  period  than  has 
any  other  of  our  statesmen,  and  he  conducted  them  with  great  suc- 
cess through  great  vicissitudes. 
"At  the  beginning  of  his  political  career  he  was  looked  upon  by  the  more 
sober  part  of  the  community  as  a  reckless  revolutionist  During 
his  Presidency  he  was  regarded  by  men  of  bold  thought  as  a  cautious 
conservative.  He  was  the  only  President  except  Washington  whose 
reelection  was  unopposed.  Since  his  death  it  has  been  the  fashion 
to  speak  of  him  as  destitute  of  force;  but  as  to  the  ability  and 
strength  of  will  shown  by  him  it  is  only  necessary  to  repeat  what  was 
said  of  him  by  both  Mr.  Calhoun  and  Mr.  Adams,  that  among  all 
the  public  men  with  whom  they  had  dealt  he  most  perfectly  united 
conscientiousness,  courtesy,  thorough  knowledge  of  foreign  political 
conditions,  high  patriotism,  national  spirit,  sound  judgment,  patient 
industry  In  mastering  details,  with  resolute  maintenance  of  purpose. 

■ 

So  far  as  concerns  the  negotiations  with  England  while  he  was  min- 
ister there,  it  may  be  truly  said,  after  an  examination  of  the  large 
correspondence  relating  to  that  era,  now  accessible,  that  not  only 
is  there  not  one  word  coming  from  either  side  In  those  heated  con- 
troversies which  should  lead  a  citizen  of  the  United  States  to  look 
on  him  otherwise  than  with  pride,  but  that  In  ability,  candor,  and 
fairness,  Mr.  Monroe's  papers  stand  in  the  front  rank  of  diplomatic 
documents. 

"  These  remarks  in  respect  to  Mr.  Monroe  may  not  appear  too  discursive 
when  it  is  recollected  that  of  the  servants  of  the  public  he  Is  to  be 
looked  back  upon  as  the  one  who  was  longest,  as  minister.  Secretary, 
and  President,  connected  with  this  Department,  and  that  in  it,  in 
the  shape  of  the  papers  left  by  him,  still  exists,  unveiled,  his  monu- 
ment ;  and  it  may  thus  not  be  out  of  place  to  say  how  fully,  in  con- 
nection with  the  documents  published  In  these  volumes,  these  papers 
testify  to  his  high  honor,  his  wise  statesmanship,  his  steady  faith  in 
liberal  Institutions,  his  devotion  to  his  country  as  a  whole,  and  his 
perfect  dislnteredness  and  purity  as  a  public  man. 

"Mr.  Pinkney,  who  bore,  first  with  Mr.  Monroe  and  then  alone,  the 
difficult  and  ungracious  burden  of  those  eventful  negotiations,  was, 
as  a  lawyer,  recognized,  not  merely  by  the  body  of  the  bar  but  by 
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Chief  Justice  Marshall  and  Judge  Story,  as  at  the  head  of  his  profes- 
sion, both  ns  an  orator  and  a  jurist ;  and  international  law  had  been 
regarded  as  the  field  in  which  he  was  peculiarly  master.  He  was 
well  fitted,  by  his  courtesy  and  tact,  for  diplomatic  intercourse.  So 
far  from  being  embarrassed  by  any  national  antagonism  to  England, 
the  only  criticism  made  by  him  in  this  respect  was  that  sometimes 
suggested  by  his  countrj^men,  that  he  was  so  thoroughly  English  in 
his  habits  as  to  yield  too  much  socially  to  English  pretensions.  But 
he  yielded  nothing  in  his  public  relations.  Scrupulously  courteous 
he  always  was;  but  nowhere  are  the  arguments  for  the  positions 
talven  by  the  United  States  on  the  pending  issues  more  forcibly  put 
than  in  tliose  emanating  from  his  pen. 
"It  may  be  said  that  in  this  notice  of  the  diplomatic  treatment  of  the 
United  States  by  Great  Britain  prior  to  the  war  of  1812  the  ungra- 
cious attitude  of  Great  Britain  is  brought  out  in  undue  prominence, 
while  the  ungracious  attitude  of  France  is  left  out  of  sight  But 
there  is  this  material  difference.  France  wished  the  United  States 
to  l)ecome  a  great  nation.  Great  Britain,  not  yet  recovered  from  the 
humiliation  of  the  Revolutionary  war,  would  gladly  have  reduced 
the  United  States  to  the  servility  of  a  dependent  France  took  with 
us  the  liberties  o^  nu  affectionate  but  somewhat  extravagant  friend. 
Great  Britain,  not  yet  convinced  of  the  permanence  of  our  independ- 
ence, maintained  towards  us  the  attitude  of  an  offended  guardian, 
whose  title  to  ol)edience  remained  although  his  power  was  tempo- 
rarily thrown  off.  France  loolced  on  the  United  States  with  pride, 
as  a  nation  which  slie  had  aided  in  bringing  into  existence;  Great 
Britain  loolsed  on  the  United  States  with  anger  and  aversion,  as  a 
colony  which  had  ungratefully  flung  off  her  protecting  hand,  and 
aided  in  inflicting  on  her  a  crushing  defeat  Undoubtedly  Genet 
was  absurdly  disresi)ectful,  but  his  disrespect  was  of  a  character 
utterly  different  from  the  sulky  repulsiveness  of  Hammond,  the 
random  impertinence  of  Merry,  the  calculated  insolence  of  Jackson. 
Genet  rushed  into  the  country  with  his  arms  open  for  an  embrace, 
ready  to  enter  into  any  alliance  w^e  might  propose,  no  matter  how 
close;  Hammond  stood  moodily  with  his  hands  behind  him,  refus- 
ing even  to  answer  tlie  most  (x>nciiiatory  business  notes.  Genet  was 
offended  because  tlie  nation  did  not  exist  in  a  continuous  f^te 
devoted  to  lil)erty ;  Hammond  was  offended  because  the  nation 
existed  at  all.  Genet  would  have  adorned  the  nation  with  liberty 
caps  and  with  floral  symiiols  of  emancipation  that  might  have 
appeared  absurd.  Hammond  would  have  subjectetl  it  once  more, 
at  lejiFt  In  its  forelpn  politics,  to  the  yoke  of  (treat  Britain.  Genet, 
when  the  guarantee  by  the  United  States  of  France's  West  India 
IK)sscssions  was  brought  to  liis  notice  by  Jefferson,  with  the  state- 
ment that  this  guarantee  was  one  tlie  United  States  had  not  the 
means  to  execute,  said  at  once  that  it  would  be  released  by  France. 
When  Hanmiond  was  remonstrated  with  for  the  detention  by  Great 
Britain  of  Niaj2:ara,  of  Oswego,  of  Fort  Erie,  of  Mlchilimachinaw, 
of  Detroit,  and  the  adjacent  territory,  in  defiance  of  treaty,  and 
for  the  incitement  by  British  emissaries  to  prey  on  our  settlements, 
he  remained  defiantly  silent.  Genet  was  sometimes  ridiculously 
annoying  and  familiar,  imt  this  was  amply  atoned  for  by  his  recall, 
and  by  the  statement  of  the  French  directory  that  if  he  remained 
In    the    country    we    might    punisli    him    as    we    chose.      Hammond 
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retained  to  the  end  his  contemptuous  seclusion,  rejecting  hospitality 
and  refusing  to  explain  grievances,  and  in  this  course,  directed  by 
his  Government,  his  Government  sustained  him.  Revolutionary 
France  treated  us  with  the  ardor  and  freedom  with  which  one 
nation,  not  a  little  demonstrative.  Just  liberated  from  a  heavy  yoke, 
would  be  likely  to  treat  another  a  little  its  senior  in  the  work  of 
emancipation.  To  reactionary  Great  Britain  we  still  appeared  ns 
a  rebellious  dependent,  to  whom  the  attitude  of  domineering  superi- 
ority was  to  be  maintained.  It  is  true  that  afterwards,  when  the 
French  Government  progressed  in  its  tremendous  conflict  with 
Great  Britain,  it  authorized  outrageous  spoliations  on  our  com- 
merce and  treated  with  no  little  disrespect  our  ministers  whom  we 
sent  to  call  for  redress.  Great  Britain  also  did  the  same.  But 
there  was  this  difference.  The  spoliations  of  France  were  paid  for, 
those  before  1800  in  the  cession  of  Louisiana,  those  afterwards  very 
tardily,  it  is  true,  but  at  last  satisfactorily  by  treaty  under  Louis 
Phillii)pe.  Those  of  Great  Britain  after  1798  were  never  paid  for, 
and  the  claims  were  wiped  out  in  the  war  of  1812.  France,  also, 
under  the  directory,  withdraw  from  her  isolation,  and  proposed  to 
receive  our  ministers  with  the  respect  due  the  envoys  of  a  great 
and  independent  nation.  Whatever  may  have  been  the  insults 
offered  to  us  by  British  ministers,  Great  Britain,  while,  as  in  the 
case  of  Jackson,  accepting  a  dismissal,  approved  of  the  misconduct 
which  required  it.  Even  when  in  the  Napoleonic  wars  we  were 
exposed  to  almost  equal  aggression  from  the  two  great  contending 
powers,  there  was  the  same  contrast  in  diplomatic  tone.  The 
selfish  greed  of  Talleyrand  was  veiled  in  courtesy  and  respect; 
advances  from  Great  Britain,  equally  selfish,  though  meant  to  be 
friendly,  were  embittered  by  Wellesley*s  nonchalant  supercilious- 
ness or  Canning's  elaborate  sneers.  Nor  was  it  unnatural  that  it 
should  have  been  so.  The  peace  policy  of  Jefferson  and  Madison, 
necessary  as  it  may  have  been  at  the  time,  had  nothing  in  it  to  break 
the  illusion  of  Great  Britain  that  her  old  colonies  were  still  more 
or  less  subject  at  least  to  her  overwhelming  supremacy  on  the  sea. 
It  took  the  war  of  1812  to  destroy  this  last  pretense  of  retention 
of  her  old  authority,  and  to  place  the  diplomatic  relations  of  the  two 
powers  on  that  basis  of  mutual  respect  and  courtesy  on  which  they 
have  ever  since  remained." 

"  During  the  Presidency  of  Mr.  Madison,  when  the  language  of  a 
British  minister,  Mr.  Jackson,  residing  in  this  country,  had  proved 
offensive  to  this  Government,  that  minister  was  promptly  informed, 
without  even  first  submitting  his  correspondence  to  his  own  Govern- 
ment, that  no  further  communications  would  be  received  from  him, 
and  the  reason  for  the  step  was  afterwards  made  known  to  his  Gov- 
ernment. Mr.  Jackson  himself,  in  defending  the  positions  he  had 
taken,  accompanied  his  observations  with  the  remark  that  '  beyond 
this  it  Buffices  that  I  do  not  deviate  from  the  respect  due  to  the  Gov- 
emment  to  which  I  am  acfredited.'^  How,  then,  was  this  matter  re- 
garded at  the  British  foreign  office,  at  the  head  of  which,  at  that 
time,  was  Tx)rd  Wellesley?     His  lordship,  to  whom  the  correspond- 
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ence  had  been  submitted,  expressed  the  concern  of  His  Majesty  that 
the  interruption  of  the  intercourse  had  taken  place  by  the  command 
of  this  Government  before  it  had  been  possible  for  His  Majesty,  by 
any  interposition  of  his  authority,  to  manifest  his  invariable  dispo- 
sition to  maintain  the  relations  of  amity  with  the  United  States. 
He  conveyed  the  most  positive  assurances  from  Mr.  Jackson  that  it 
had  not  been  his  purpose  to  give  offense  to  the  United  States  Gov- 
ernment by  any  expression  contained  in  his  letters,  or  by  any  part 
of  his  conduct.  He  suggested,  indeed,  that  a  better  and  more  usual 
course  would  have  been  to  convey  to  his  Government  a  formal  com- 
plaint against  the  minister  with  a  view  to  suitable  redress.  And 
although  he  said  His  Majesty  had  not  marked  with  any  expression 
of  displeasure  the  conduct  of  Mr.  Jackson,  who  had  not  appeared  to 
him  on  the  occasion  to  have  committed  any  intentional  offense 
against  the  Government  of  the  United  States,  yet,  as  he  w^as  always 
disposed  to  pay  the  utmost  attention  to  the  wishes  and  sentiments  of 
states  in  amity  with  him,  he  had  directed  the  return  of  Mr.  Jackson 
to  England.  And  in  further  testimony  of  a  sincere  desire  to  culti- 
vate an  intercourse  with  the  United  States  on  the  most  friendly  terms, 
his  lordship  added,  that  he  was  authorized  to  assure  this  Government 
that  His  Majesty  was  ready  to  receive,  with  sentiments  of  undimin- 
ished amity  and  good  will,  any  communication  which  the  Government 
of  the  United  States  might  deem  beneficial  to  the  mutual  interests  of 
both  countries,  through  any  channel  which  might  appear  advanta- 
geous to  the  Government  of  the  United  States." 

Mr.  Clayton,  Sec.  of  State,  to  Mr.  Rives,  mln.  to  France,  Sept  14,  1849, 
MS.  Inst.  France,  XV.  94,  109. 

On  February  7,  1849,  M.  Poussin,  French  minister  at  Washington, 

presented  to  the  Department  of  State  a  claim  of  Mr. 
A.  Port,  a  French  citizen  domiciled  in  Mexico,  for 
the  value  of  certain  bales  of  tobacco,  of  which  he  alleged  that  he  had 
been  unjustly  deprived  by  the  general  in  command  of  the  American 
forces  at  Puebla.  It  apj^ears  that  Port  had  purchased  the  tobacco 
at  a  public  sale  held  under  the  authority  of  the  American  military 
officer  who  had  previously  been  in  command  at  Puebla;  that  the 
sale  was  made  under  the  mistaken  impression  that  the  tobacco  was 
public  property,  and  that  when  the  discovery  was  made  that  it  was 
private  property  the  sale  was  rescinded  and  Port's  money  returned 
to  him  with  interest.  On  these  facts,  as  reported  by  the  Secretary  of 
War,  Mr.  Clayton  informed  M.  Poussin,  March  28,  1849,  that  he 
had  come  to  the  conclusion  that  Port  had  no  just  claim.  In  the 
course  of  a  reply,  dated  April,  1840,  M.  Poussin  said:  "The  Govern- 
ment of  the  United  States  must  l)e  convinced  that  it  is  more  hon- 
orable to  acquit,  fairly,  a  debt  contracted  during  war,  under  the 
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pressure  of  necessity,  than  to  avoid  its  payment  by  endeavoring  to 
brand  the  character  of  an  honest  man."  On  receiving  this  reply 
Mr.  Clayton  requested  M.  Poussin,  who  was  then  in  New  York,  to 
repair  to  Washington  without  unnecessary  delay.  M.  Poussin  duly 
appeared  at  the  Department  of  State,  where,  after  a  conference  with 
Mr.  Clayton,  he  was  permitted  to  substitute  for  his  previous  com- 
munication a  note  omitting  the  sentence  above  quoted. 

Tinmediately  afterwards  a  correspondence  took  place  between  Mr. 
Clayton  and  M.  Poussin  with  reference  to  the  case  of  Commander 
Carpenter,  U.  S.  N.,  of  the  U.  S.  S.  /m,  and  his  claim  of  salvage 
for  the  rescue  of  the  French  ship  Eugenie^  of  Havre,  which  had  run 
upon  the  bank  of  Piso,  near  the  anchorage  of  Anton  Lizardo.  In 
the  correspondence  M.  Poussin  complained  of  the  action  of  Com- 
mander Carpenter  in  retaining  possession  of  the  Eugenie  till  his 
claim  of  salvage  was  satisfied,  and  asked  the  Government  of  the 
United  States  to  disavow  his  conduct  and  reprove  him.  In  a  note 
of  May  28,  1849,  Mr.  Clayton  declined  to  comply  with  these  de- 
mands, and  transmitted  to  M.  Poussin  certain  explanations  given 
by  Commander  Carpenter.  In  answering  this  communication,  M. 
Poussin,  in  a  note  of  May  30,  1849,  said : 

"  His  [Commander  Carpenter's]  opinions  have  little  interest  in 
our  eyes,  when  we  have  to  condemn  his  conduct. 

"  I  called  on  the  Cabinet  of  Washington,  Mr.  Secretary  of  State, 
in  the  name  of  the  French  Government,  to  address  a  severe  reproof 
to  that  oflScer  of  the  American  Navy,  in  order  that  the  error  he  has 
committed,  on  a  point  involving  the  dignity  of  your  national  marine, 
might  not  be  repeated  hereafter. 

"  From  your  answer,  Mr.  Secretary  of  State,  I  am  unfortunately 
induced  to  believe  that  your  Government  subscribes  to  the  strange 
doctrines  professed  by  Commander  Carpenter  .  .  .  ;  and  I  have 
only  to  protest,  in  the  name  of  my  Government,  against  these  doc- 
trines." 

In  a  note  of  June  5,  1849,  Mr.  Clayton  informed  M.  Poussin  that 
his  note  of  the  30th  of  May,  together  with  the  rest  of  the  corrCvSpond- 
ence  between  him  and  the  Department  on  the  case  of  Commander 
Carpenter,  had  been  transmitted  to  the  American  minister  at  Paris, 
with  instructions  to  submit  it  to  the  consideration  of  the  French 
Government. 

As  the  French  Government  did  not  consider  that  the  correspond- 
ence afforded  a  sufficient  ground  for  M.  Poussin's  recall,  Mr.  Clayton 
addressed  to  him,  September  14,  1849,  the  following  letter : 

"  The  President  has  devolved  upon  me  the  duty  of  announcing  to 
you  that  the  Government  of  the  United  States  will  hold  no  further 
correspondence  with  you  as  the  minister  of  France;  and  that  the 
necessity  which  has  impelled  him  to  take  this  step  at  the  present 
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moment  has  been  made  known  to  your  Government.  In  communi- 
cating the  President's  determination  in  regard  to  yourself  personally, 
I  avail  myself  of  the  occasion  to  add,  that  due  attention  will  be  cheer- 
fully given  to  any  communication  from  the  Government  of  France 
affecting  the  interests  of  our  respective  Republics,  which  may  reach 
this  Department  through  any  other  channel.  Your  own  Government 
will  be  able  to  explain  to  you  the  reasons  which  have  influenced  the 
American  Executive  in  delaying  the  present  communication  until 
this  period. 

"  The  President  has  instructed  me  to  say  that  every  proper  facility 
for  quitting  the  United  States  will  be  promptly  given  at  any  moment 
when  you  may  be  pleased  to  signify  that  it  is  your  desire  to  return  to 
France." 

In  an  instruction  to  Mr.  Rives,  of  September  14,  1849,  Mr.  Clayton 
said  that,  when  a  foreign  minister  used  in  his  correspondence  with  the 
Department  language  offensive  to  the  Government  of  the  United 
States,  no  further  correspondence  with  him  would  be  maintained. 

MSS.  Dept.  of  State. 

**  In  1849,  an  exciting  diplomatic  correspondence  took  place  between  Mr. 
Clayton,  Secretary  of  State,  and  M.  Poussin,  minister  plenipotentiary 
of  France,  named  by  the  provisional  government.  Though  this  occur- 
rence occasioned  some  delay  in  the  reception  of  the  letters  of  credence 
of  the  American  minister,  Mr.  Rives,  the  French  Government  dis- 
avowed and  recalled  its  minister.  Lesur,  Annuaire,  1849,  665." 
(Lawrence's  Wheaton  (1863),  438.) 

Mr.  Rives  arrived  in  London  September  26,  1849,  on  his  way  to  France. 
He  was  received  by  the  President  of  France  on  the  8th  of  November, 
as  he  rei)orted,  with  great  cordiality,  and  M.  Boislecombe  was  sent 
as  minister  to  the  United  States.  M.  de  Tocqueville,  who  had  con- 
ducted the  correspondence  with  Mr.  Clayton  in  reference  to  the 
request  for  M.  Poussin*s  recall,  had  left  the  ministry  of  foreign 
affairs,  and  the  matter  was  simply  dropped  by  his  successor. 

"  The  President  still  maintains  the  position  advanced  in  my  first 
note  to  Mr.  de  Tocqueville,  that  this  Government  is  the  guardian  of 
its  own  honor,  and,  of  course,  the  sole  judge  of  what  is  due  to  it.  He 
has  refused  to  hold  further  correspondence  with  Mr.  Poussin,  and  he 
will  refuse  to  hold  it  with  any  other  minister  from  any  country  who 
shall  use  similar  language,  or  prove  himself  equally  disrespectful  to 
this  Government.  He  accords  to  all  other  governments  the  same 
rights,  in  this  respect,  which  he  demands  for  his  own.  If  the  French 
Government  would  not  hold  such  language  disrespectful  when  applied 
to  itself,  we  shall  not  question  its  right  to  decide  as  it  shall  think  fit. 
The  law  of  nations  has  wisely  given  to  each  the  right  to  maintain  its 
own  honor  in  such  cases,  by  placing  the  remedies  for  insult  in  its  own 
power.  One  of  these  remedies  is  to  refuse  to  correspond  any  longer 
with  the  offender,  and  the  right  can  not  be  denied  without  incur- 
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ring  the  risk  of  involving  the  world  in  wars  about  the  meaning  of 
words  and  the  forms  of  diplomatic  etiquette." 

Mr.  Clayton,  Sec.  of  State,  to  Mr.  Rives,  mln.  to  France,  Nov.  12,  1849, 
MS.  Inst.  France,  XV.  112. 

In  March,  1855,  during  the  Crimean  war,  an  office  was  opened  in 

Halifax  for  the  enlistment  of  recruits  for  the  British 
p  nioase.    j^j.jj^y     q^  j^jy  g^  1855,  Mr.  Buchanan,  American 

minister  in  London,  acting  under  instructions,  advised  Lord  Claren- 
don that  the  Government  of  the  United  States  was  constantly  receiv- 
ing information  that  persons  were  leaving  the  country  under  engage- 
ments, contracted  within  its  limits,  to  enlist  as  soldiers  in  the  British 
army  on  their  arrival  in  Nova  Scotia ;  that  there  was  good  reason  to 
believe  that  an  extensive  plan  had  been  organized  by  British  function- 
aries and  agents,  and  was  in  successful  operation  in  different  parts  of 
the  Union,  to  furnish  recruits  for  the  British  army;  that  these  acts 
had  been  performed  in  violation  of  the  neutrality  laws  of  the  United 
States,  and  that  the  President  desired  to  ascertain  how  far  persons  in 
official  station,  under  the  British  Government,  who  had  been  concerned 
in  the  proceedings  in  question,  had  acted  with  or  without  its  appro- 
bation, and  what  measures,  if  any,  had  been  taken  to  restrain  their 
unjustifiable  conduct.  Lord  Clarendon  disclaimed  any  intention  of 
violating  the  neutrality  laws  of  the  United  States,  and  declared  that 
the  British  agents  were  instructed  to  observe  them ;  but  it  appeared  by 
his  statements  that  his  views  as  to  what  might  be  done  in  the  way  of 
making  enlistments  in  the  United  States,  without  violating  the  law, 
were  different  from  those  of  the  Government  of  the  United  States. 
Meanwhile,  prosecutions  had  been  begun  against  some  of  the  recruit- 
ing agents,  and  the  evidence  elicited  at  their  trial  deeply  implicated 
Mr.  Crampton,  the  British  minister  at  AVashington,  and  Messrs. 
Barclay,  Mathew,  and  Rowcroft,  British  consuls,  respectively,  at  New 
York,  Philadelphia,  and  Cincinnati,  as  conspicuous  participants  in 
the  organization  and  execution  of  the  scheme  of  recruitment,  the 
operation  of  which,  as  it  appeared,  began  in  January,  1855,  and  con- 
tinued till  August,  when  it  was  abandoned  by  order  of  the  British 
Government.  On  December  28,  1855,  Mr.  Buchanan  was  instructed 
by  Mr.  Marcy,  who  was  then  Secretary  of  State,  to  inform  the  British 
Government  that  Mr.  Crampton's  connection  with  the  affair  had  ren- 
dered him  an  unacceptable  representative  of  Her  Britannic  Majesty, 
and  to  ask  for  his  recall  as  well  as  for  the  removal  of  the  three  impli- 
cated consuls.  In  a  note  of  April  30,  1856,  to  Mr.  Dallas,  who  had 
succeeded  Mr.  Buchanan  as  minister  to  England,  Lord  Clarendon  dis- 
claimed any  intention  to  infringe  the  laws  or  violate  the  sovereignty 
of  the  United  States,  and,  as  an  answer  to  the  charges  made  against 
the  British  minister  and  consuls,  communicated  their  declarations  that 
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they  had  not  committed  any  of  the  acts  imputed  to  them,  and  ex- 
pressed the  hope  that  this  response  would  prove  satisfactory  to  the 
United  States  and  put  an  end  to  the  difference  between  the  two  Gov. 
emments. 

As  the  United  States  was  unable  to  accept  this  conclusion,  Mr. 
Marcy,  on  May  28,  1856,  announced  to  Mr.  Crampton  the  determina- 
tion of  the  President  to  "  discontinue  further  intercourse  "  with  him, 
and  stated  that  the  reasons  which  had  compelled  the  President  to 
take  this  step  had  been  communicated  to  Mr.  Crampton's  Govern- 
ment. Mr.  Marcy  stated  at  the  same  time  that  due  attention  would 
be  cheerfully  given  to  any  communications  from  the  British  Gov- 
ernment which  might  be  forwarded  through  any  other  channel, 
and  that  if  Mr.  Crampton  should  desire  to  retire  from  the  United 
States  he  would  be  furnished  with  the  usual  facilities  for  that  pur- 
pose. A  passport  was  also  enclosed  to  him.  On  the  same  day  the 
President  revoked  the  exequaturs  of  the  three  consuls. 

In  instructions  to  Mr.  Dallas  of  May  27,  1856,  which  were  com- 
municated to  Lord  Clarendon  on  the  11th  of  the  following  month, 
Mr.  Marcy  showed  that  Mr.  Crampton,  with  the  support  of  the 
consuls,  continued  to  carry  on  the  plan  of  recruitment  for  several 

nonths  after  he  was  admonished  that,  whatever  might  have  been  his 
intention,  it  constituted  a  violation  of  the  laws  of  the  United  States, 

o  lluit  his  moral  and  legal  responsibility  were,  as  Mr.  Marcy  main- 
tained, fullv  established. 

Message  of  President  Pierce,  May  29.  la^G.  H.  Ex.  Doc.  107,  34  Cong.  1 
sess. ;  47  Brit.  &  For.  State  Papers,  3r>8-*74 ;   48  id.  189-300. 

Lonl  Clarendon,  In  a  note  to  Mr.  Dallas  of  June  26,  1856,  stated  that  if 
Her  Majesty's  Government  bad  been  convinced,  like  that  of  the 
United  States,  that  the  British  representatives  had,  in  defiance  of 
their  instructions,  violated  the  laws  of  the  United  States,  Her 
Majesty's  Government  would  have  removed  them,  and  that  if  a  for- 
eign government  were  capriciously,  and  without  any  apparent  belief 
that  It  had  good  grounds  for  doing  so,  to  break  off  diplomatic  rela- 
tions with  the  British  minister  accredited  to  it.  Her  Majesty*s 
Government  could  not  hesitate  to  advise  Her  Majesty  equally  to 
break  off  diplomatic  intercourse  with  the  minister  of  such  Govern- 
ment ;  but  that,  in  the  i)resent  case.  Her  Majesty's  Government  were 
bound  to  accept  tlie  formal  and  repeated  declaration  of  the  Presi- 
dent of  his  belief  that  the  British  officials  in  question  had  violated 
the  laws  of  the  Union,  and  could  not  deny  to  the  United  States  a 
right  similar  to  that  which,  in  a  parallel  case.  Her  Majesty's  Govern- 
ment would  claim  for  themselves,  "the  right,  namely,  of  forming 
their  own  judgment  as  to  the  bearings  of  the  laws  of  the  Union 
upon  transactions  which  have  taken  place  within  the  Union."  How- 
ever much,  therefore,  said  Lord  Clarendon,  Her  Majesty's  Govern- 
ment might  regret  a  proceeding  which  could  not  but  be  considered  as 
of  an  unfriendly  character,  they  had  not  deemed  It  their  duty  on 
that  account  to  advise  Her  Majesty  to  suspend  diplomatic  inter- 
course with  the  American  minister  in  London.  (48  Brit  &  For.  St 
Papers,  298-300.) 
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On  June  30,  1856,  a  motion  was  made  in  the  House  of  Commons  to  the 
effect  that  the  conduct  of  Her  Majesty's  Government  in  the  Crampton 
affair  had  "not  entitled  them  to  the  approbation  of  this  House." 
The  motion  was  lost  by  a  vote  of  274  to  80.  The  reinforcement  of 
the  British  North  American  squadron  soon  after  Crampton*s  dis- 
missal gave  rise  to  rumors  of  war.  Crampton  was  soon  knighted,  and 
in  March,  1857,  was  sent  as  minister  to  Hanover.  He  afterwards 
served  as  the  representative  of  his  Government  at  St.  Petersburg  and 
at  Madrid.  (Dr.  Angell,  The  Recall  of  Ministers,  The  Forum  (Jan., 
1889),  VI.  495-49(>.) 

Attorney-General  Cushing,  on  being  consulted  as  to  the  action  that  should 
be  talcen  in  the  case  of  Crampton,  advised  that  a  foreign  mhiister 
who  engaged  in  the  enlistment  of  troops  in  the  United  States  for  his 
government  was  subject  to  be  summarily  exi)elled  from  the  coun- 
try, or,  after  a  demand  for  his  recall,  to  be  dismissed  by  the  Pres- 
ident.    ( Aug.  9,  1855,  7  Op.  307. ) 

January  28,  1877,  Dr.  Caleano,  Venezuelan  minister  of  foreign 

affairs,  addressed  to  Mr.  Thomas  Kussell,  then  United 
States  minister  at  Caracas,  a  note  breaking  off  official 
relations  with  him,  and  advising  him  that  the  ground  for  this  action 
was  that  in  his  despatch  No.  65,  of  May  8,  1875,  which  had  lately 
been  published  by  his  Government,  "  an  opinion  is  advanced  and 
statements  are  made  which  constitute  a  most  violent  attack  (?/na 
agreaion  violentisima) ,  because  they  insult  the  administration  most 
grievously,  besides  involving  a  notorious  falsehood."  Dr.  Caleano 
added  that  the  Venezuelan  Government  at  the  same  time  was  address- 
ing itself  to  the  Government  of  the  United  States  for  ^he  purpose  of 
informing  it  of  the  circumstances.  Mr.  Russell's  passports  were 
sent  to  him  on  February  12,  1877.  He  left  Venezuela  on  the  17th  of 
February,  and  after  a  visit  to  the  Danish  AVest  Indies  returned  to 
the  United  States  in  March. 

Mr.  Russell's  No.  65,  of  May  8,  1875,  to  which  Dr.  Caleano  had 
referred,  was  communicated  to  the  House  of  Representatives,  together 
with  other  correspondence,  in  response  to  a  resolution  of  May  10, 
1876,  and  was  printed,  with  the  rest  of  the  correspondence,  under  an 
order  of  July  31,  1876,  in  House  Report  787,  44th  Congress,  1st  ses- 
sion. The  despatch  doubtless  was  not  written  by  Mr.  Russell  for 
publication.  In  the  coui'sc  of  it  he  said :  "  I  feel  bound  to  add  that 
there  are,  in  my  opinion,  only  two  ways  in  which  the  payment  of  so 
large  an  amount  can  be  obtained.  The  first  is  by  sharing  the  pro- 
ceeds with  some  of  the  chief  officers  of  this  Government ;  the  second, 
by  a  display,  or,  at  least,  a  threat,  of  force.  The  first  course,  which 
has  been  pursued  by  one  or  more  nations,  will,  of  course,  never  be  fol- 
lowed by  the  United  States.  The  expediency  of  the  second  it  is  not 
my  province  to  discuss."" 

a  H.  Report  787,  44  Cong.  1  sess.  34. 
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Dr.  Caleafio^s  note  to  Mr.  Russell  of  January  28, 1877,  was  enclosed 
by  the  latter  to  the  Department  of  *6tate,  with  a  despatch  of  January 
29,  which  was  received  at  the  Department  on  the  3rd  of  March. 

April  2,  1877,  Mr.  Evarts,  as  Secretary  of  State,  addressed  to  Mr. 
Dalla  Costa,  Venezuelan  minister  at  Washington,  a  note  referring  to 
Mr.  Russell's  dismissal,  and  saying:  "As  yet  we  have  not  been  fur- 
nished with  any  explanation  by  the  Venezuelan  Government  in 
regard  to  this  abrupt  and  extraordinary  step.  Unless,  therefore,  you 
shall  have  been  authorized  to  make  one  which  may  be  regarded  as 
satisfactory,  the  dignity  of  this  Government  will  require  that  your 
relations  with  it  shall  also  terminate,  and  your  passports  will  be  sent 
to  you  accordingly."  Mr.  Dalla  Costa,  on  the  9th  of  April,  replied 
that  he  was  instructed  to  make  the  explanation  required  by  the 
Department,  but  that  he  was  obliged  to  postpone  doing  so  because  of 
the  loss  of  important  papers  by  shipwreck.  This  postponement  was 
acquiesced  in  by  the  Department  of  State  by  a  note  of  the  10th  of 
April. 

July  9,  1877,  Mr.  Dalla  Costa  informed  the  Department  that  he 
was  instructed  to  "  withdraw  and  cancel "  Dr.  Caleano's  note  to  Mr. 
Russell  of  the  28th  of  January.  The  Department  on  the  same  day 
expressed  its  satisfaction  with  this  communication.  During  the  en- 
suing autumn,  however,  Mr.  Dalla  Costa  submitted  to  the  Depart- 
ment of  State  instructions  from  his  government,  dated  September 
5,  1877,  in  which  it  was  intimated  that  Mr.  Russell  would  no  longer 
be  persona  grata  at  Caracas.  On  January  8,  1878,  a  copy  of  these 
instructions  was  communicated  by  the  Department  of  State  to  Mr. 
Russell.  He  resigned  on  the  24th  of  the  same  month,  but  expressed 
a  desire  to  return  to  Venezuela  to  present  his  letter  of  recall.  In 
compliance  with  this  wish  he  was  instructed,  January  29,  1878,  to 
proceed  to  Caracas  and  present  his  letter  of  recall  and  then  to  return 
immediately  to  the  United  States.  He  reached  Caracas  on  March  17, 
1878.  On  the  19th  of  March  the  Venezuelan  minister  for  foreign 
affairs  declined  to  receive  from  him,  "  directly  or  indirectly,"  any 
communication,  and  he  thereupon  returned  to  the  United  States. 

MSS.  I)ept.  of  state,  and  particularly  a  memorandum  of  April  2,  1877, 
MS.  Inst.  Venezuela,  III.  11.  That  a  government  will  resent  attacks 
made  upon  its  minister  on  account  of  his  faithful  execution  of  bis 
instructions,  see  Mr.  Hay,  Sec.  of  State,  to  Seiior  Blanco,  March  23, 
1901,  MS.  Notes  to  Venez.  I^g.  II.  53. 

ft 

''Near  the  close  of  the  nionth  of  October  last,  occurrences  of  a 

deeply  regrettable  nature  were  brought  to  my  knowl- 
Lord  SaokYiiie'i    edge,  which  made  it  my  painful  but  imperative  duty 

to  obtain,  with  as  little  delay  as  possible,  a  new  per- 
sonal channel  of  diplomatic  intercourse  in  this  country  with  the 
Government  of  Great  Britain. 
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"  The  correspondence  in  relation  to  this  incident  will  in  due  course 
be  laid  before  you,  and  will  disclose  the  unpardonable  conduct  of  the 
official  referred  to  in  his  interference  by  advice  and  counsel  with  the 
suffrages  of  American  citizens  in  the  very  crisis  of  the  presidential 
election  then  near  at  hand,  and  also  in  his  subsequent  public  declara- 
tions to  justify  his  actions,  superadding  impugnment  of  the  Executive 
and  Senate  of  the  United  States  in  connection  with  important  ques- 
tions now  pending  in  controversy  between  the  two  Governments. 

"  The  offense  thus  conmiitted  was  most  grave,  involving  disastrous 
possibilities  to  the  good  relations  of  the  United  States  and  Great 
Britain,  constituting  a  gross  breach  of  diplomatic  privilege  and  an 
invasion  of  the  purely  domestic  affairs  and  essential  sovereignty  of 
\he  Government  to  which  the  envoy  was  accredited. 

-^  Having  first  fulfilled  the  just  demands  of  international  comity, 
by  affording  full  opportunity  for  Her  Majesty's  Government  to  act 
in  relief  of  the  situation,  I  considered  prolongation  of  discussion  to  be 
unwarranted  and  thereupon  declined  to  further  recognize  the  diplo- 
matic character  of  the  person,  whose  continuance  in  such  function 
would  destroy  that  mutual  confidence  which  is  essential  to  the  good 
understanding  of  the  two  Governments,  and  was  inconsistent  with  the 
welfare  and  self-respect  of  the  Government  of  the  United  States. 

''The  usual  interchange  of  communication  has  since  continued 
through  Her  Majesty's  legation  in  this  city." 

President  Cleveland,  annual  message,  Dec.  3,  1888,  For.  Rel.  1888,  I.  xl. 
For  the  report  of  Mr.  Bayard,  Secretary  of  State,  of  Oct  29,  1888,  to  the 
President,  concerning  the  foregoing  ease  of  Lord  Sackville,  see  For. 
Rel.  1888,  II.  1670. 
Oct.  30,  1888,  Mr.  Bayard  addressed  to  Lord  Sackville  the  following  note : 
"My  Lord:  The  President  of  the  United  States  has  Instructed  me  to 
inform  you  that  for  good  and  sufficient  causes,  which  are  known  to 
yourself,  and  have  been  duly  brought  to  the  knowledge  of  your  Gov- 
ernment, he  has  with  great  regret  become  convinced  that  it  would  be 
incompatible  with  the  best  interests  and  detrimental  to  the  good 
relations  of  both  Governments  that  you  should  any  longer  hold  your 
present  official  position  in  the  United  States,  and  that  accordingly 
the  Government  of  Her  Britannic  Majesty  will  without  delay  be 
informed  of  this  determination,  in  order  that  another  channel  may 
be  established  for  the  transmission  of  such  communications  as  may 
be  found  desirable  by  the  two  Governments  in  the  transaction  of 
their  business. 
"Whenever  it  is  your  pleasure  to  depart  from  the  United  States,  I  am 
Instructed  to  furnish  you  with  the  usual  facilities,  and  with  that 
view  I  now  beg  leave  to  inclose  a  passport  in  the  customary  form." 
(For.  Rel.  1888,  II.  1672.) 
For  telegraphic  correspondence  between  Mr.  Bayard  and  Mr.   Phelps, 
then  American  minister  in  London,  from  Oct.  25  to  Oct  28,  see  For. 
Rel.  1888,  II.  1669-1673. 
See,  also,  Mr.  Bayard,  Sec.  of  State,  to  Mr.  Phelps,  min.  to  England,  No. 
900,  Oct.  31,  1888,  For.  Rel.  1888,  II.  1673;  Mr.  Phelps  to  Mr.  Bayard. 
No.  842,  Nov.  2,  1888,  id.  1676. 
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"  I  have  the  honor  to  acknowledge  the  receipt  of  your  letter  of  the 
4th  instant,  enclosing  the  reported  conversations  upon  which,  on  the 
27th  October  last,  you  principally  based  the  request  preferred  by  the 
President  of  the  United  States  that  Lord  Sackville,  Her  Majesty's 
minister  at  Washington,  should  be  recalled.  That  letter,  with  its 
enclosures,  has  been  referred  to  Lord  Sackville,  and  I  have  now  the 
honor  to  transmit  to  you  a  copy  of  his  reply  so  far  as  it  relates  to 
them. 

"  The  request  in  answer  to  which  you  have  been  good  enough  to 
forward  these  papers  was  made  in  order  that  Her  Majesty's  Gov- 
ernment might  be  enabled  to  form  a  judgment  on  the  complaint 
against  Lord  Sackville  which  was  based  upon  them.  But  it  has 
ceased  to  be  of  any  practical  importance,  inasmuch  as  on  the  follow- 
ing Tuesday  morning,  the  30th  October,  the  President  of  the  United 
States  terminated  all  diplomatic  intercourse  with  Lord  Sackville 
and  forwarded  his  passports  to  him. 

"  In  your  letter  under  reply  you  explain  the  course  thus  pursued 
by  observing: 

" '  In  asking  from  Her  Majesty's  Government  the  recall  or  with- 
drawal of  its  minister,  upon  a  representation  of  the  general  purport 
of  the  letter  and  statements  above  mentioned,  the  Government  of  the 
United  States  assumed  that  such  request  would  be  suflScient  for  that 
purpose,  whatever  consideration  the  reasons  for  it  might  afterwards 
demand  or  receive. 

" '  It  was  believed  that  the  acceptance  or  retention  of  a  minister 
was  a  question  solely  to  be  determined,  either  with  or  without  the 
assignment  of  reasons,  by  the  Government  to  which  he  was  accred- 
ited.' 

"  The  general  principles  admitted  by  the  practice  of  nations  upon 
this  matter  are  of  more  importance  than  the  particular  case  in  refer- 
ence to  which  the  above  doctrine  is  laid  down.  Her  Majesty's  Gov- 
ernment are  unable  to  assent  to  the  view  of  international  usage  which 
you  have  here  laid  down.  It  is,  of  course,  open  to  any  government,, 
on  its  own  responsibility,  suddenly  to  terminate  its  diplomatic  rela- 
tions with  any  other  state,  or  with  any  particular  minister  of  any 
other  state.  But  it  has  no  claim  to  demand  that  the  other  state  shall 
make  itself  the  instrument  of  that  proceeding,  or  concur  in  it,  unless 
that  state  is  satisfied  by  reasons,  duly  produced,  of  the  justice  of  the 
grounds  on  which  the  demand  is  made. 

"  The  principles  which  govern  international  relations  on  this  sub- 
ject appear  to  Her  Majesty's  Government  to  have  been  accurately 
laid  down  by  Lord  Palmerston  on  the  occasion  of  Sir  Henry  Bulwer's 
sudden  dismissal  from  the  court  of  Madrid  in  1848 : 

" '  The  Duke  of  Sotomayor,  in  treating  of  that  matter,  seems  to 
argue  as  if  every  government  was  entitled  to  obtain  the  recall  of  any 
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foreign  minister  whenever,  for  reasons  of  its  own,  it  might  wish  that 
he  should  be  removed;  but  this  is  a  doctrine  to  which  I  can  by  no 
means  assent. 

" '  It  is  quite  true,  as  said  by  the  Duke  of  Sotomayor,  that  the  law 
of  nations  and  international  usage  may  permit  a  government  to  make 
such  a  demand ;  but  the  law  of  nations  and  international  usage  also 
entitle  the  government  to  whom  such  a  request  may  be  preferred  to 
decline  to  comply  with  it.  I  do  not  mean  to  say  that  if  a  foreign 
government  is  able  to  state  to  the  Government  of  Her  Majesty  grave 
and  weighty  reasons  why  the  British  minister  accredited  to  such 
government  should  be  removed,  Her  Majesty's  Government  would 
not  feel  it  to  be  their  duty  to  take  such  representations  into  their 
serious  consideration,  and  to  weigh  them  with  all  the  attention  which 
they  might  deserve.  But  it  must  rest  with  the  British  Government 
in  such  a  case  to  determine  whether  there  is  or  is  not  any  just  cause 
of  complaint  against  the  British  diplomatic  agent,  and  whether  the 
dignity  and  interests  of  Great  Britain  would  be  best  consulted  by 
withdrawing  him,  or  by  maintaining  him  at  his  post.'  (Viscount 
Palmerston  to  Senor  Isturiz,  12th  June,  1848.) 

"  What  view  Her  Majesty's  Government  would  have  taken  of  Lord 
Sackville's  action  if  the  President  of  the  United  States  had  laid 
before  them  '  grave  and  weighty  reasons '  for  his  removal,  it  would 
be  superfluous  now  to  consider.  Private  communications  made  by  an 
ambassador  in  good  faith  have  never,  I  believe,  before  been  made  the 
subject  of  international  complaints,  and  considerable  doubt  seems  to 
rest  upon  the  precise  purport  of  the  more  public  statements  made 
by  Lord  Sackville  to  the  newspaper  reporters.  But  these  were  fair 
matters  for  examination  and  discussion,  if  any  such  discussion  had 
been  desired.  It  is  sufficient  under  existing  circumstances  to  say 
that  there  was  nothing  in  Lord  Sackville's  conduct  to  justify  so 
striking  a  departure  from  the  circumspect  and  deliberate  procedure 
by  which  in  such  cases  it  is  the  usage  of  friendly  states  to  mark 
their  consideration  for  each  other. 

"  I  will  abstain  from  comment  upon  the  considerations,  not  of  an 

international  character,  to  which  you  refer  as  having  dictated  the 

action  of  the  President.     I  will  only  join  with  the  Government  of 

the  United  States  in  expressing  my  regret  that  a  personal  incident 

of  this  character  should  have  in  any  degree  qualified  the  harmony 

which  for  a  long  time  past  the  enduring  sympathy  of  the  two  nations 

has  impressed  upon  the  mutual  relations  of  their  Governments." 

Lord  Salisbury,  Sec.  for  For.  Aff.,  to  Mr.  Phelps,  Am.  mln.,  Deo.  24,  1888, 
enclosed  with  Mr.  Phelps  to  Mr.  Bayard,  No.  874,  Dec.  29,  1888,  For. 
Rel.  1888,  II.  1710. 

"  I  have  received  your  dispatch  No.  874,  of  the  29th  of  December 
last,  in  which  you  transmit  the  reply  of  the  Marquis  of  Salisbury, 
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bearing  date  the  24th  of  the  same  month,  to  your  note  of  the  4th  of 
December,  in  relation  to  the  case  of  Lord  Sackville.  While  I  concur 
in  his  lordship's  opinion  that '  the  general  principles  admitted  by  the 
practice  of  nations  upon  this  matter  are  of  more  importance  than  the 
particular  case,'  yet  before  proceeding  to  consider  his  lordship's  posi- 
tion thereon  I  deem  it  essential  to  state  to  Her  Majesty's  Government, 
more  fully  than  heretofore,  the  views  of  this  Government  in  respect 
to  the  grounds  of  Lord  Sackville's  dismissal.  It  is  true  that  the 
Marquis  of  Salisbury,  in  the  note  to  which  I  have  now  the  honor  to 
reply,  has  observed  that  the  action  of  this  Government  has  rendered 
it  no  longer  necessary  for  that  of  Her  Majesty  to  consider  the  merits 
of  the  complaint  against  Lord  Sackville.  It  is  not  now,  however, 
and  has  not  been  my  purpose,  in  stating  to  Her  Majesty's  Government 
these  reasons,  to  invite  a  discussion  of  their  sufficiency.  On  this  sub- 
ject this  Government  has  entertained  no  doubt.  But  it  is  my  desire, 
in  a  friendly  way,  to  acquaint  Her  Majesty's  Government  with  the 
views  of  this  Government  in  regard  to  the  misconduct  of  their  envoy ; 
and  this  is  rendered  the  more  important  in  the  light  of  certain  ex- 
pressions contained  in  Lord  Salisbury's  note  and  its  enclosure. 

"  The  offense  of  Lord  Sackville,  as  heretofore  stated,  consisted  in 
what  this  Government  was  compelled  to  regard  as  his  intentional 
interference  in  our  domestic  politics,  in  assuming  by  his  advice  to 
control  the  political  action  of  persons  who,  though  formerly  his 
countrymen  and  fellow-subjects,  had  renounced  their  allegiance  to 
the  British  Government,  and,  in  obtaining  naturalization  as  American 
citizens,  had  assumed  its  duties  and  sworn  to  support  and  bear  true 
faith  and  allegiance  to  the  Government  of  the  United  States  alone. 

**0n  the  12th  of  September  last,  Lord  Sackville,  being  then  at 
Beverly,  in  the  State  of  Massachusetts,  received  a  letter  dated  Sep- 
tember 4  at  Pomona,  Cal.,  and  signed  '  Charles  F.  Murchison,' 
wherein  the  writer  was  described  to  be  a  naturalized  American  citi- 
zen of  English  birth,  who  yet  regarded  the  interests  of  '  England, 
the  motherland,'  as  paramount,  and  made  this  preference  his  '  apol- 
ogy '  for  applying  to  the  British  minister  for  counsel  as  to  the  course 
he  should  pursue  to  further  British  interests  in  the  affairs  of  his 
adopted  country.  He  stated  that  many  English  citizens  had  for 
years  refrained  from  being  naturalized,  since  they  thought  '  no  good 
would  accrue  from  the  act;'  but  that  the  policy  of  'Mr.  Cleveland's 
administration '  had  been  so  '  favorable  and  friendly  towards  Eng- 
land, so  kind  in  not  enforcing  the  retaliatory  act  passed  by  Congress, 
so  sound  on  the  free-trade  question,  and  so  hostile  to  the  dynamite 
school  of  Ireland,  that  by  the  hundreds — yes,  by  the  thousands — 
they  had  (have)  become  naturalized  for  the  express  purpose  of  help- 
ing tQ  elect  him  over  again,  the  one  above  all  of  American  politicians 
they  consider  their  own  and  their  country's  best  friend.'    The  writer 
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declared  himself  to  be  one  of  those  ^  unfortunates '  who  had  become 
so  naturalized,  and  whom  '  Mr.  Cleveland's  message  to  Congress  on 
the  fishery  question '  had  '  alarmed  *  and  compelled  to  '  seek  further 
knowledge  '  before  '  finally  casting  their  (our)  votes  for  him,  as  they 
(we)  had  intended  to  do.'  '  If,'  continued  the  writer,  '  Cleveland 
was  pursuing  a  new  policy  toward  Canada  temporarily  only,  and 
for  the  sake  of  obtaining  popularity  and  continuation  of  his  office 
four  years  more,  but  intends  to  cease  his  policy  when  his  reelection 
is  secured  in  November  and  again  favor  England's  interests,  then  I 
should  have  no  further  doubts,  but  go  forward  and  vote  for  him.' 
The  opposing  candidate,  Mr.  Harrison,  was  further  declared  to  be 
'  a  high-tariff  man,  a  believer  on  the  American  side  of  all  questions, 
and  undoubtedly  an  enemy  to  British  interests  generally.'  With 
such  statements  the  writer  applied  to  Lord  Sackville  for  advice,  and 
concluded  as  follows ;  ^ As  you  are  at  the  fountain  head  of  knowledge 
on  the  question,  and  know  whether  Mr.  Cleveland's  present  policy  is 
temporary  only,  and  whether  he  will,  as  soon  as  he  secures  another 
term  of  four  years  in  the  Presidency,  suspend  it  for  one  of  friend- 
ship and  free  trade,  I  apply  to  you,  privately  and  confidentially,  for 
information  which  shall  in  turn  be  treated  as  entirely  secret.  Such 
information  would  put  me  at  rest  myself,  and  if  favorable  to  Mr. 
Cleveland  would  enable  me,  on  my  own  responsibility,  to  assure 
many  of  our  countrymen  that  they  would  do  England  a  service  by 
voting  for  Cleveland  and  against  the  Republican  system  of  tariff.  As 
I  before  observed,  we  know  not  what  to  do,  but  look  for  more  light 
on  a  mysterious  subject,  which  the  sooner  it  comes  will  better  serve 
true  Englishmen  in  casting  their  votes.'       • 

"  Such  was  the  letter  addressed  to  and  received  by  Lord  Sackville 
as  the  representative  of  Her  Brittanic  Majesty.  Whether  it  was 
obviously  fraudulent,  or  a  thinly  veiled  fraudulent  scheme,  is  now  a 
question  of  minor  significance.  But  whether  fictitious  and  fraud- 
ulent or  no,  there  are  certain  facts  indubitably  and  indelibly  stamped 
upon  its  face.  It  declared  the  writer  to  be  actuated  by  motives  of 
manifest  perfidy  to  the  United  States.  It  grossly  impugned  and 
aspersed  the  motives  of  the  President.  It  solicited  from  the  official 
to  whom  it  was  addressed  an  authoritative  confirmation  or  denial  of 
those  impugnments  and  aspersions,  upon  information  which  his  offi- 
cial relations  to  this  Government  were  supposed  to  supply,  and  thus 
to  abuse  the  confidence  he  enjoyed. 

"  To  this  application  Lord  Sackville  promptly  responded  on  the 
13th  of  September,  that  '  any  political  party  which  openly  favored 
the  mother  country  at  the  present  moment  would  lose  popularity, 
and  that  the  party  in  power  is  fully  aware  of  this  fact ; '  and  that 
in  respect  to  the  '  questions  with  Canada,  which  have  been  unfortu- 
nately reopened  since  the  rejection  of  the  (fisheries)  treaty  by  the 
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Bepublican  majority  in  the  Senate,  and  by  the  President's  message 
lo  which  you  allude,  allowance  must  therefore  be  made  for  the 
political  situation  as  regards  the  Presidential  election.'  And,  to 
give  additional  emphasis  to  his  views,  he  enclosed  an  extract  from  a 
newspaper  in  which  electors  were  distinctly  advised  to  vote  for  Mr. 
Cleveland's  reelection. 

"  It  is  true  that  the  letter  of  Lord  Sackville  was  marked  '  private,' 
and  that  his  correspondent  stated  that  it  would  be  kept  secret.  In 
relation  to  this  the  Marquis  of  Salisbury  observes:  'Private  com- 
munications, made  by  an  ambassador  in  good  faith,  have  never,  I 
believe,  before  been  made  the  subject  of  international  complaint.' 

"  The  precise  force  or  applicability  of  this  observation  in  the  pres- 
ent case  is  not  perceived.  Lord  Sackville  has  stated  that  his  corre- 
spondent was  unknown  to  him.  The  request  for  his  advice  could  not, 
therefore,  rest  upon  personal  relations  of  intimacy,  duty,  or  confi- 
dence. The  sole  basis  of  the  appeal  for  his  counsel  was  declared  by 
the  correspondent  to  be  his  preference,  as  a  native  Englishman,  for 
the  interests  of  England  as  against  those  of  the  United  States.  On 
behalf  of  the  '  motherland '  he  made  his  appeal.  His  assurance  of 
secrecy  was  palpably  an  invitation  to  the  representative  of  that 
country  to  commit  an  act  of  impropriety,  inconsistent  with  his  duty 
and  wholly  outside  of  the  scope  of  his  functions.  He  plainly  in- 
formed Lord  Sackville  that  he  sought  his  advice  not  only  in  order  to 
determine  how  to  cast  his  own  vote,  but  also  in  order  to  influence  the 
political  course  of  '  many  of  our  countrymen '  in  an  election  which 
he  averred  to  be  critical;  referring,  by  that  designation,  to  persons 
who,  like  himself,  had  '  by  the  hundreds — ^yes,  by  the  thousands ' — 
become  American  citizens  with  the  intent  to  '  favor  England's 
interests.' 

"  Lord  Sackville  was  thus  applied  to  in  unmistakable  terms  to 
interfere  in  the  political  aiFairs  of  the  United  States,  and  at  a  time 
of  intense  public  feeling,  when  issues  of  deep  moment  were  awaiting 
popular  decision.  And  while  the  conditions  then  existing  did  not 
create  the  offense  of  Lord  Sackville,  they  must  be  taken  into  account 
in  estimating  its  gravity.  He  was  invited  to  assist  his  correspondent 
'  and  many  others '  to  abuse  and  betray  the  privileges  of  their  citizen- 
ship at  an  important  election  involving  the  control  of  the  Government 
itself,  not  in  the  interest  of  that  Government,  but  wholly  in  the  inter- 
est of  a  foreign  government. 

"  The  character  of  Lord  Sackville's  act  is  not  altered  by  the  fact 
that  another  purpose  than  the  one  avowed  may  have  been  and  prob- 
ably was  contained  in  the  application.  Nor  am  I  able  to  perceive  that 
any  diminution  of  his  offense  can  be  argued  from  the  supposition  that 
his  reply  '  would  be  treated  as  entirely  secret.' 
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'•  Even  as  to  this  assurance  of  his  unknown  correspondent,  the  com- 
ment of  Lord  Sackville,  in  his  interview  published  in  the  New  York 
Herald  of  the  23d  of  October,  is  noticeable.  '  He  understood,  from 
what  was  said  in  the  letter  to  which  he  was  replying,  that  his  answer 
would  be  shown  to  other  people  than  the  recipient.' 

"  The  case  can  not  be  altered  by  the  consideration  that,  by  reason 
of  a  breach  of  confidence  on  the  part  of  his  correspondent,  the  minis- 
ter's letter  did  not  affect  only  the  class  for  whom  it  was  professedly 
sought,  but  that  it  was  solicited  and  used  to  influence  another  and 
different  class  of  voters.  The  fact  of  the  offense  must  be  determined 
by  the  principles  which  it  violated,  and  without  respect  to  any  par- 
ticular direction  in  which  its  injurious  effects  operated.  In  this 
aspect  of  the  case,  the  question  is  simply  whether  a  foreign  diplo- 
matic representative  shall  assume  the  function  of  influencing  elec- 
tions in  this  country.  Such  an  usurpation  is  of  itself  an  intolerable 
offen^. 

"  The  correspondence  now  under  consideration  not  only  consti- 
tuted an  unprecedented  interference  in  our  domestic  politics,  but  it 
contained  gross  impugnments  of  the  President's  public  action. 
Hence,  had  the  objectionable  conduct  of  Lord  Sackville  ended  with 
his  reply  to  the  Murchison  letter,  the  situation  would  have  been  suffi- 
ciently serious ;  but  in  various  statements  made  by  him  to  representa- 
tives of  the  public  press  the  impugments  of  the  action  of  this  Govern- 
ment were  emphasized.  In  regard  to  these  statements,  I  shall  only 
say  that,  as  Lord  Sackville  has  in  a  general  way  questioned  their 
accuracy,  and  has  excused  himself  from  failing  to  make  any  public 
contradiction  or  explanation  of  them  on  the  ground  that  it  could 
only  have  led  '  to  unseemly  and  undignified  controversy,'  it  is  greatly 
to  be  regretted  that  his  lordship  should  originally  have  resorted  to 
such  channels  of  communication  in  order  to  comment  upon  the  seri- 
ous questions  raised  by  the  publication  of  his  correspondence.  That 
the  situation  was  rendered  more  difficult  by  his  lordship's  utterances 
through  the  public  press  is  manifest. 

"  I  advert,  however,  to  a  passage  in  Lord  Sackville's  letter  to  the 
Marquis  of  Salisbury  of  the  13th  of  December  last,  wherein  he  com- 
ments upon  your  note  of  the  4th  of  the  same  month,  saying:  '  That 
the  statement  that  no  contradiction  or  explanation  of  them  (his  news- 
paper utterances)  had  ever  been  published  by  me  is  true,  but  that  all 
mention  of  my  letter  to  Mr.  Bayard,  copy  of  which  was  enclosed  in 
my  dispatch  of  the  31st  October,  is  omitted ;  and  in  this  connection  I 
beg  to  refer  your  lordship  to  my  statement  forwarded  in  Mr.  Her- 
bert's dispatch  of  the  9th  of  November.' 

"As  this  forms  part  of  the  reply  of  Lord  Salisbury  to  your  note,  it 
should  be  noticed. 
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"  It  is  true  that  on  the  26th  of  October,  before  writing  the  letter  to 
me  of  that  date,  Lord  Sackville  called  upon  me  and  exhibited  the 
Murchison  letter.  I  then  drew  his  attention  very  seriously  to  his 
statements  in  the  Tribune^  but,  as  he  states,  made  no  expression  of 
personal  resentment  towards  him.  Yet,  it  is  also  true  that  in  the 
most  emphatic  language  I  expressed  to  him  my  amazement  at  and 
reprobation  of  his  conduct  and  avowed  my  sense  of  the  gravity  of  the 
situation  he  had  created.  Personal  displeasure  was  outside  the  case. 
His  letter  to  me,  as  published  by  him,  will  be  found  upon  examina- 
tion to  contain  not  a  denial  coextensive  with  the  offensive  language 
published  in  the  Tribune^  but  merely  a  disavowal  of  intent  to  offend 
and  of  the  use  of  special  words  attributed  to  him  in  other  newspapers 
than  the  Tribune. 

''  This  imperfect  denial,  which  did  not  meet  the  language  to  which 

his  attention  had  been  directed,  was  contained  in  a  personal  note  to 

me,  as  if  the  issue  was  personal  in  its  nature  between  his  lordship  and 

myself;    a  view  which  is  without  justification,  and  never  can  be 

•  accepted. 

^^  It  may  also  be  observed  that  in  his  explanatory  statement  of 
November  8  to  his  own  Government,  to  which  I  should  not  advert  if 
it  were  not  referred  to  in  the  enclosure  in  Lord  Salisbury's  note,  Lord 
Sackville  continued  his  impugnments  of  the  President,  saying  '  that 
party  exigencies  overruled  international  comity,'  and  referring  to 
*  telegrams  received  at  the  White  House,'  etc. 

"  I  now  proceed  to  consider  that  part  of  the  Marquis  of  Salisbury's 
note  laying  down  the  rule  which,  in  his  opinion,  governs  the  dis- 
missal of  diplomatic  agents. 

"  In  your  note  of  December  4,  you  had  stated  the  position  of  this 
Government,  as  follows : 

" '  In  asking  from  Her  Majesty's  Government  the  recall  or  with- 
drawal of  its  minister  upon  a  representation  of  the  general  purport 
of  the  letter  and  statement  above  mentioned,  the  Government  of  the 
United  States  assumed  that  such  request  would  be  sufficient  for  that 
purpose,  whatever  consideration  the  reasons  for  it  might  afterwards 
demand  or  receive. 

"  '  It  was  believed  that  the  acceptance  or  retention  of  a  minister  was 
a  question  solely  to  be  determined,  either  with  or  without  the  assign- 
ment of  reasons,  by  the  Government  to  which  he  was  accredited.' 

"  Replying  to  this,  the  Marquis  of  Salisbury  observes: 

" '  Her  Majesty's  Government  are  unable  to  assent  to  the  view  of 
international  usage  which  you  have  here  expressed.  It  is,  of  course, 
open  to  any  government,  on  its  own  responsibility,  suddenly  to  ter- 
minate its  diplomatic  relations  with  any  other  state  or  with  any  par- 
ticular minister  of  any  other  state.  But  it  has  no  claim  to  demand 
that  the  other  state  shall  make  itself  the  instrument  of  that  proceed- 
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ing,  or  concur  in  it,  unless  that  state  is  satisfied  by  reasons,  duly  pro- 
duced, of  the  justice  of  the  grounds  on  which  the  demand  is  made. 

"'The,  principles  which  govern  international  relations  on  this 
subject  appear  to  Her  Majesty's  Government  to  have  been  accurately 
laid  down  bv  Lord  Palmerston  on  the  occasion  of  Sir  Henry  Bulwer's 
sudden  dismissal  from  the  court  of  Madrid  in  1848:  [Here  follows 
the  passage  quoted  by  Lord  Salisbury,  supra,  pp.  538-539.  from  Lord 
Palmerston's  note  to  Sefior  Isturiz  of  June  12,  1848.] 

"The  case  of  Lord  Stratford  de  Redcliffe,  then  Mr.  Stratford 
Canning,  who  was  rejected  without  assignment  of  reasons  by  the 
Russian  Government,  and  the  acceptance  of  that  decision  by  Lord 
Palmerston,  might  be  cited  to  show  that  the  rule  laid  down  by  him 
a  few  years  later  in  Sir  Henry  Bulwer's  case  is  by  no  means  inflex- 
ible, and  can  be  applicable  only  to  that  very  peculiar  case. 

"The  circumstances  of  that  case,  briefly  stated,  are  that  on  the 
10th  of  March,  1848,  Lord  Palmerston  instructed  Her  Majesty's 
representative  at  Madrid  '  to  recommend  earnestly  to  the  Spanish 
Government,  and  to  the  Queen  Mother,  if  you  have  an  opportunity  of 
doing  so,  the  adoption  of  a  legal  and  constitutional  course  of  govern- 
ment in  Spain,'  and  his  lordship  concluded  his  instructions  with  the 
following  observations : 

" '  It  would  then  be  wise  for  the  Queen  of  Spain,  in  the  present 
critical  state  of  affairs  to  strengthen  the  executive  government  by 
enlarging  the  basis  upon  which  the  administration  is  founded,  and  by 
calling  to  her  councils  some  of  those  men  who  possess  the  confidence 
of  the  liberal  party.' 

"These  instructions  were  duly  made  known  by  Sir  Henry,  then 
Mr.  Bulwer,  who,  on  the  8th  of  April.  1848  transmitted  a  copy  to 
the  Duke  of  Sotomavor. 

"  On  the  10th  of  the  same  month  the  Duke  of  Sotomayor  returned 
these  communications  with  bitter  and  indignant  comments,  which  I 
forbear  to  reproduce,  and  in  regard  to  which  I  desire  merely  to 
observe  that  they  were  expressly  directed  against  '  Her  Britannic 
Majesty's  minister  for  foreign  affairs,'  and  condemned  '  the  unheard- 
of  pretensions  of  Ix)rd  Palmerston  thus  to  mix  himself  up  in  the 
internal  affairs  of  Spain.' . 

"  It  is  true  that  when  the  step  of  summarily  dismissing  Her 
Majesty's  minister  was  shortly  afterwards  taken,  objections  to  his 
personal  conduct  were  included  in  the  explanations  of  the  Spanish 
Government.  But  in  this  relation  it  is  pertinent  to  quote  from  the 
letter  of  Sir  II.  Bulwer  to  Ijord  Palmerston  of  the  30th  of  May, 
1848,  which  statements  were  fully  accepted  by  Her  Majesty's  Gov- 
ernment : 

"  '  I  did  not  fly  from  slander ;  I  was  less  likely  to  fly  from  menace ; 
but  a  triumph  was  to  be  gained  in  some  way  or  other  at  my  expense, 

H.  Doc.  551— vol  4 35 
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and  not  at  mine  individually.  Let  this  always  be  remembered :  Your 
lordship's  name — and  your  lordship's  name  is  in  foreign  affairs  the 
Government's  name — was  continually  connected  with  my  own,  and 
through  me  it  was  meant  to  strike  at  the  Government  itself.' 

"  The  account  of  the  episode  given  in  the  '  Life  of  Lord  Palmer- 
ston,'  by  the  Hon.  Evelyn  Ashley,  is  as  follows : 

" '  The  "  Spanish  marriages "  have  been  sufficiently  discussed  in 
recent  historias  to  warrant  their  omission  without  further  notice. 
General  Narvaez  had,  as  will  be  remembered,  caused  Sir  Henry 
Bulwer  to  quit  Madrid,  and  the  English  Government  had  been  com- 
pelled by  this  open  affront  to  send  the  Spanish  ambassador  his  pass- 
port. I  say  compelled,  because  the  recall  of  ambassadors  was  a  form 
of  protest  which  Lord  Palmerston,  as  a  rule,  disliked.  In  a  letter  to 
Lord  HoAvden  (September  1,  1850)  he  says:  "The  rupture  of  diplo- 
matic relations  seems  to  me  one  of  the  worst  ways  of  showing  dis- 
pleasure, unless  it  is  meant  to  be  an  immediate  forerunner  of  war. 
The  nonintercourse  situation  as  between  two  states  which  have 
political  and  commercial  interests  in  common  is  exceedingly  incon- 
venient to  both  parties,  and  probably  as  much  to  the  one  as  to  the 
other." '     (Vol.  1,  p.  IG,  ed.  1876.) 

"  If  applied  to  the  case  of  the  dismissal  of  a  minister  for  miscon- 
duct, I  hold  the  position  of  Lord  Palmerston,  for  reasons  already 
stated,  to  be  obviously  unsound.  But,  in  fact,  the  condition  of 
affairs  Lord  Palmerston  was  then  discussing  did  not  constitute  such 
a  case.  The  complaint  of  the  Spanish  Government  was,  in  fact, 
against  his  lordship  rather  than  against  his  envoy,  and  in  the  conse- 
quences which  ensued  Sir  H.  Bulwer  became  a  vicarious  sacrifice  for 
his  lordship,  which  naturally  the  latter  was  indisposed  to  permit. 
So  that  the  case  was,  in  realitv,  as  stated  bv  Lord  Palmerston  in  his 
letter  to  Lord  Howden,  a  suspension  of  diplomatic  intercourse. 

"  The  case  of  Lord  Sackville  is  wholly  dissimilar.  In  the  former 
the  objection  of  Spain  was  to  the  action  of  Lord  Palmerston  and  pre- 
sumptively of  the  ministry  of  Great  Britain,  of  which  Sir  Henry 
Bulwer  was  but  the  channel  of  communication,  and  throughout  the 
entire  transaction  Sir  Henry  Bulwer  received  the  entire  approval  of 
his  lordship. 

"  The  offense  of  Lord  Sackville  consisted  in  personal  misconduct, 
wholly  inconsistent  with  his  official  duty  and  relations,  of  which  no 
suggestion  of  approval  by  his  Government  has  j^et  been  intimated. 

"  Thus  the  present  issue  is  not  whether  it  is  requisite  that  a  sover- 
eign asking  the  recall  of  a  foreign  minister  should  give  the  reasons 
for  the  application,  but  whether,  when,  as  in  the  present  case,  such 
recall  has  l)een  asked  on  the  ground  of  interference  in  the  politics  of 
the  country  to  which  he  is  accredited,  the  question  of  the  culpability 
or  degree  of  such  interference  is  to  be  left  not  to  the  decision  of  the 
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offended  sovereign  but  to  the  determination  of  the  sovereign  by 
whom  the  offending  minister  was  accredited.  It  is  not  understood 
how  the  latter  view  can  be  held  by  Her  Majesty's  Government  to  be 
a  principle  of  the  law  of  nations,  for  it  would  be  equivalent  to  say- 
ing that,  by  such  law,  that  Government  is  entitled  to  determine  how 
far  it  will  interfere  in  the  politics  of  foreign  states,  and  what  degree 
of  interference  by  its  ministers  in  the  internal  affairs  of  such  states 
it  may  see  proper  to  sustain.  It  would  be  far  better  to  suspend  diplo- 
matic relations  entirely  than  to  continue  them  on  the  basis  of  such  a 
right  of  interference  in  the  domestic  politics  of  other  states  as  would 
appear  to  be  assumed,  and  under  which,  if  admitted,  the  independ- 
ence and  dignity  of  the  injured  nation  would  perish. 

"  What  I  deem  to  be  the  true  international  rule  on  this  subject  I 
find  stated  under  the  high  authority  of  Calvo : 

" '  When  the  government  near  which  a  diplomatic  agent  resided 
thinks  fit  to  dismiss  him  for  conduct  considered  improper,  it  is  cus- 
tomary to  notify  the  government  which  accredited  him  that  its  rep- 
resentative is  no  longer  acceptable,  and  to  ask  for  his  recall.  If  the 
offense  committed  by  the  agent  is  of  a  grave  character,  he  may  be  dis- 
missed without  waiting  the  recall  of  his  own  government.  The 
government  which  asks  for  the  recall  may  or  may  not,  at  its  pleasure, 
communicate  the  reasons  on  which  it  bases  its  request;  but  such  an 
explanation  can  not  be  required.  It  is  sufficient  that  the  representa- 
tive is  no  longer  acceptable.  In  this  case  international  courtesy  pre- 
scribes his  immediate  recall ;  and  if,  notwithstanding,  the  other  gov- 
ernment does  not  comply  with  the  request,  the  dismissal  of  the  agent 
follows  as  a  necessary  consequence,  it  is  effected  by  a  simple  notifica- 
tion and  the  sending  of  his  passport.  The  dismissal  of  a  diplomatic 
agent  for  improper  conduct,  either  in  his  individual  capacity  or  in 
the  discharge  of  his  official  duties,  is  not  an  act  of  discourtesy  or  hos- 
tility toward  the  government  which  accredited  him,  and,  conse- 
quently, can  not  be  a  reason  for  declaring  war.'  (Int.  Law,  vol.  3,  p. 
213,  4th  ed.  1888.) 

"  The  point  of  time  at  which  this  exclusive  discretion  is  to  be  exer- 
cised— whether  before  the  departure  of  the  envoy  for  his  post,  or  at 
his  entrance  upon  his  duties,  or  at  any  period  during  their  continu- 
ance— would  not  apparently  affect  the  claim  put  forward  by  the 
Marquis  of  Salisbury. 

"Under  the  rule  adopted  by  him  the  receiving  government  must 
take  whoever  may  be  sent;  and,  in  case  by  misbehavior  the  envoy 
should  render  himself  unacceptable,  its  rights  are  to  be  restricted  to  a 
submission  of  the  reasons,  which,  if  'grave  and  weighty,'  would  be 
taken  into  serious  consideration  and  weighed  by  Her  Majesty's  Gov- 
ernment '  with  all  the  attention  they  might  deserve.' 

*'To  accept  such  a  proposition  as  a  rule  of  international  intercourse 
would  be  absolutely  inconsistent  with  national  independence.     I  have, 
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therefore,  forborne  to  cite  from  Calvo  the  numerous  cases  from  which 
he  deduces  the  rule  laid  down  by  him. 

"An  envoy  is  intended  to  be  a  confidential  intermediary  between 
two  governments  professing  friendly  relations,  and  in  reliance  upon 
his  good  faith  the  best  assurance  of  continued  amity  and  good  under- 
standing will  be  found. 

"  It  can  not,  therefore,  be  justly  regarded  as  a  cause  of  international 
offense  to  request  the  recall  of  an  envoy  whenever  it  is  discovered  that 
his  conduct  has  been  such  as  to  unsettle  the  confidence  of  the  receiv- 
ing government;  nor  for  that  government  to  dismiss  him  whenever 
in  its  judgment  circumstances  have  arisen,  owing  to  his  misconduct, 
which  endanger  its  own  safety  and  welfare  or  tend  to  jeopardize  the 
good  relations  of  the  two  governments. 

"  I  renew  my  expressions  of  sincere  regret  that  what  Lord  Salis- 
bury has  correctly  termed  a  'personal  incident'  should  have  been 
thought  by  Her  Majesty's  Gx)vernment  in  any  degree  to  qualify  the 
harmony  of  intercourse  between  two  nations,  for  whose  amicable  rela- 
tions none  can  be  more  sincerely  desirous  than  the  President  and 
those  who,  together  with  him,  are  charged  with  the  administration  of 
{he  affairs  of  the  Government  and  people  of  the  United  States. 

"  You  are  authorized  to  communicate  a  copy  of  this  paper  to  Her 
Majesty's  Government." 

Mr.  Bayard,  Sec.  of  State,  to  Mr.  Phelps,  min.  to  England,  No.  1054,  Jan. 

30,  1889,  For.  Rel.  1888,  II.  1718. 
For  the  text  of  the  "  Murchlson  "  correspondence,  see  For.  Rel.  1888,  II. 

1667-1660. 

In  1895  there  was  published  by  the  Italian  Government  a  protocol 

signed  by  the  diplomatic  representatives  of  Belgium, 

Belgian  and  Frenoh  France,  Germany,  and  Spain,  at  Caracas,  which  was 

mixdater.  at  Car-  thought  by  the  Venezuelan  Government  to  contain 

matter  insulting  to  it.  Two  of  the  signers  after- 
wards left  the  country,  and  their  places  were  filled.  The  representa- 
tive of  Belgium,  Mr.  Ledeganck,  and  of  France,  the  Marquis  of 
Monclar,  remained,  and  the  President  of  Venezuela  sent  them  their 
passports.  This  dismissal  was  asserted  by  the  Venezuelan  Govern- 
ment to  be  "  a  purely  personal  act,  due  alone  to  the  circumstance 
that  those  individuals  had  joined  with  certain  other  foreign  repre- 
sentatives not  now  accredited  to  Venezuela  in  signing  a  certain 
protocol  of  conference  containing  gratuitous  and  defamatory  state- 
ments reflecting  upon  the  honor  of  the  State  and  the  integrity  of  its 
executive,  which  protocol  was  subsequently  made  public  by  the 
Italian  Government  in  the  annual  Green  Book."  The  Venezuelan 
Government  sent  an  explanation  of^  its  action  to  the  Belgian  and 
French  Governments  on  the  day  on  which  it  sent  their  ministers 
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their  passports.  It  alleged,  in  justification  of  its  course,  that,  on 
account  of  the  statements  made  by  the  representatives  in  question, 
"  the  public  excitement  had  reached  such  an  extreme  .  .  .  that 
the  most  energetic  measures  were  absolutely  necessary  to  prevent  a 
serious  conflict."  It  seems  that,  while  France  broke  off  diplomatic 
relations,  Belgium  made  no  "  demonstration."  This  meant  that 
Belgium  had  not  in  terms  broken  off  diplomatic  relations,  but  they 
were  in  fact  suspended,  so  that  the  good  offices  of  the  United  States 
were  invoked  by  Venezuela  to  try  to  bring  about  the  restoration  of 
such  relations  with  both  countries.  The  Venezuelan  Government 
declared  that  "  Venezuela  intended  no  affront  to  France  or  Belgium, 
whose  flags  she  had  conspicuously  saluted  on  the  same  day  that  she 
dismissed  their  personally  objectionable  agents." 

Mr.  Uhl,  Act  Sec.  of  State,  to  Mr.  Ewing,  mln.  to  Belgium,  No.  130,  May 
23,  1895,  For.  Rel.  1895,  I.  40 ;  Mr.  Ewing  to  Mr.  Uhl,  No.  128,  June 
14,  1895,  Id.  41 ;  Mr.  Uhl  to  Mr.  Ewlng,  No.  146,  July  3,  1895,  id.  42 ; 
Mr.  Uhl,  Act.  Sec.  of  State,  to  Mr.  Eustis,  amb.  to  France,  May  23, 
1895,  id.  422. 

See,  also.  For.  Rel.  1895,  II.  1474,  1480. 

"  The  Oovemment  has  used  its  good  offices  toward  composing  the  differ- 
ences between  Venezuela  on  the  one  hand  and  France  and  Belgium 
on  the  other,  growing  out  of  the  dismissal  of  the  representatives  of 
those  powers  on  the  ground  of  a  publication  deemed  offensive  to 
Venezuela.  Although  that  dismissal  was  coupled  with  a  cordial 
request  that  other  more  personally  agreeable  envoys  be  sent  in  their 
stead,  a  rupture  of  intercourse  ensued,  and  still  continues."  (Presi- 
dent Cleveland,  annual  message,  Dec.  2,  1895,  For.  Rel.  1895,  I. 
xxzvi.) 

5.  CmzENSHip  AS  Obstacle  to  Reception. 

§641. 

"  I  regret  the  delay  which  has  taken  place  in  answering  the  ques- 
tions on  Mr.  Sarmiento's  case  which  you  have  done  me  the  honor 
to  submit  for  my  opinion ;  but  this  delay  has  been  rendered  unavoid- 
able by  my  duties  in  the  Supreme  Court,  whose  session  has  just  closed, 
and  by  my  solicitude  to  come  to  a  correct  conclusion  on  the  very  deli- 
cate and  important  rights  which  Mr.  Sarmiento  asserts. 

"  Your  first  question  is  this :  '  Is  the  Government  of  the  United 
States,  by  the  laws  or  usages  of  nations,  bound  to  admit  or  acknowl- 
edge a  naturalized  citizen  of  the  United  States,  as  the  secretary  of 
a  foreign  legation  to  the  United  States? ' 

"  I  am  not  aware  of  any  principle  or  practice  in  the  laws  and 
usages  of  nations  which  prohibits  a  citizen  of  the  United  States  from 
entering  into  the  service  of  a  foreign  minister.  In  Europe,  not- 
withstanding the  principle  of  '  once  a  subject  always  a  subject,'  this 
is  continually  done  and  the  books  abound  with  cases  in  which  the 
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courts  of  that  country  have  protected  British  subjects  against  arrests 
on  account  of  the  privilege  annexed  by  the  laws  of  nations  to  such 
service.  I  will  cite  two  cases  only,  out  of  many,  of  English  subjects 
protected  in  the  very  office  which  Mr.  Sarmiento  professes  to  hold, 
that  of  secretary  of  legation  to  a  foreign  embassy:  The  first  is 
the  case  of  Evans  v.  Higgs,  reported  in  Strange,  797;  the  second 
is  the  case  of  Triquet  and  others  versus  Bath,  reported  in  3rd  Burrow 
1478.  These  cases  are  decided  upon  the  law  of  nations  and  estab- 
lish both  the  legality  of  the  employment  and  the  privilege  which  is 
annexed  to  it.  Indeed,  I  consider  both  these  principles  to  have  been 
settled,  by  unavoidable  implication,  in  the  same  way,  by  the  25th, 
26th,  and  27th  sections  of  the  act  of  Congress  of  the  30th  April, 
1790,  entitled  'An  act  for  the  punishment  of  certain  crimes  against 
the  United  States,'  to  which  I  shall  have  occasion  to  advert  more 
particularly  in  answer  to  your  second  question,  and  to  which,  there- 
fore, for  the  present,  I  shall  barely  refer.  It  would  be  extremely 
inconvenient  to  that  intercourse  between  nations  which  embassies  were 
instituted  to  subserve,  to  deny  to  a  foreign  minister  this  right  of  em- 
ploying the  services  of  the  people  among  whom  he  is  sent  to  reside : 
for  the  privilege  of  exemption  from  arrest  extends  to  all  his  domestics ; 
hence  to  deny  him  the  right  of  employing  our  citizens  in  this  char- 
acter would  be  to  require  him  to  bring  his  whole  retinue  of  servants 
from  home;  and  in  regard  to  his  immediate  intercourse  with  our 
Government,  to  subject  him  to  all  the  delays  and  embarrassments 
which  would  arise  from  a  difference  between  the  language  of  his 
nation  and  ours;  it  is  for  this  reason,  I  presume,  that  the  practise 
has  become  general. 

"  I  perceive  nothing,  therefore,  in  the  laws  or  usages  of  nations  by 
which  the  President  would  stand  justified  in  refusing  to  admit  or 
acknowledge  a  naturalized  citizen  of  the  United  States  as  the  sec- 
retary of  a  foreign  legation  to  the  United  States  on  the  mere  ground 
of  his  being  a  citizen." 

Opinion  of  Wm.  Wirt,  At  Gen.,  to  Mr.  Adams,  Sec.  of  State,  March  17, 
1818,  MS.  Misc.  Let,  in  response  to  an  inquiry  made  by  Mr.  Adams, 
March  2,  1818. 

"With  regara  to  your  claim  to  be  received  in  the  character  of 
charge  d'affaires  from  that  country  [Buenos  Ayres],  the  President 
does  not  think  proper  to  receive  as  invested  *with  the  privilege  pecu- 
liar to  the  diplomatic  agents  of  foreign  powers  any  person  being  a 
native  citizen  of  the  United  States  and  domiciliated  in  them." 

Mr.  Adams,  Sec.  of  State,  to  Mr.  De  Forest,  May  23,  1822,  MS.  Nofes  to 
For.  Leg.  III.  104. 

In  November,  1867,  Mr.  Anson  Burlingame  resigned  his  commis- 
sion as  envoy  extraordinary  and  minister  plenipotentiary  of  the 
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United  States  to  China,  and  accepted  from  the  Chinese  Government 
an  appointment  as  envoy  to  the  treaty  powers.  Associated  with  Mr. 
Burlingame  in  the  mission  were  two  Chinese  subjects.  They  an- 
nounced their  arrival  in  Washington  to  Mr.  Seward,  June  2,  1868, 
and  were  duly  presented  to  and  received  by  the  President  as  diplo- 
matic representatives  of  the  Chinese  Government.  After  concluding 
with  Mr.  Seward,  July  2,  1868,  a  new  treaty  between  the  United 
States  and  China,  they  departed  for  Europe. 

Dip.  Cor.  1868,  I.  461,  40^-495,  601-604. 

December  31, 1869,  Mr.  John  W.  Caldwell,  who  had  then  lately  been 
minister  resident  of  the  United  States  to  Bolivia,  addressed  to  the  De- 
partment of  State,  from  La  Paz,  Bolivia,  a  letter  stating  that  he  had 
been  commissioned  as  charge  d'affaires  of  that  country  to  the  United 
States.  In  reply  Mr.  Fish  said :  "  It  is  regarded  as  inexpedient  to 
receive  a  citizen  of  the  United  States  as  a  resident  diplomatic  agent 
of  a  foreign  power.  If,  however,  any  merely  special  service  in  the 
character  of  a  charge  d'affaires  should  be  required  of  you,  such  as 
would  not  lead  to  a  protracted,  continuous  residence  in  this  country, 
there  would  be  no  objection  to  receive  you." 

This  reply  was  written  February  12,  1870.  Mr.  Caldwell,  when 
he  received  it,  was  on  his  way  to  the  United  States.  He  duly  arrived 
in  Washington,  and  on  April  8,  1870,  presented  himself  as  charge 
d'affaires.  In  the  course  of  an  interview,  Mr.  Fish  informed  him 
that  his  reception  would  be  subject  to  the  conditions  previously  set 
forth ;  and  on  Mr.  Caldwell's  stating  that  he  had  no  special  or  tem- 
porary mission,  but  desired  to  be  recognized  as  resident  charge 
d'affaires,  Mr.  Fish  informed  him  that  his  application  could  not  be 
granted,  and  that  he  could  not  be  so  recognized.  This  decision  was 
communicated  to  the  Bolivian  Government,  with  the  explanation 
that  it  was  not  to  be  regarded  as  unfriendly  either  towards  that  Gov- 
ernment or  towards  Mr.  Caldwell,  but  that  it  had  been  "  deliberately 
adopted  as  necessary  for  the  occasion,  in  view  of  his  being  a  citizen 
of  the  United  States,  and  that  a  similar  decision  was  made  in  a  pre- 
vious case,  when  a  citizen  of  the  United  States  had  been  accredited 
as  the  diplomatic  representative  of  a  foreign  power."' 

Mr.  Fish,  Sec.  of  State,  to  Mr.  Caldwell,  Feb.  12,  1870,  MS.  Notes  to  Ecua- 
dor, I.  14;  Mr.  Fish,  Sec.  of  State,  to  Mr.  Markbreit,  min.  to  Itolivin, 
No.  17,  April  8,  1870,  MS.  Inst.  Rollvla,  I.  121. 

For  the  **  similar  decision  *'  in  **  a  previous  case,"  see  Mr.  Fish,  Sec.  of 
State,  to  Mr.  Squler,  March  5,  1870,  MS.  Notes  to  Honduras,  II.  7. 

In  acknowledging  the  receipt  of  a  letter  from  Mr.  II.  M.  Schief- 
felin  of  June  3,  1874,  which  stated  that  he  had  resigned  the  position 
of  charge  d'affaires  of  Liberia  to  the  United  States,  Mr.  Fish  said: 
"  With  reference  to  the  appointment  of  Mr.  Coppinger  to  be  your 
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successor,  I  have  to  observe  that  it  is  understood  that  the  gentleman 

adverted  to  is  a  citizen  of  the  United  States,  in  which  case,  under  the 

rules  of  this  Department,  he  could  not  be  received  in  a  diplomatic 

capacity;  but  he  can  be  recognized  as  consul-general  or  political 

agent,  should  the  Government  of  Liberia  see  fit  to  approve  him  as 

such." 

Mr.  Fish,  Sec.  of  State,  to  Mr.  Sehieffelin,  June  6,  1874,  MS.  Notes  to 
Liberia,  I.  21. 

"This  Government  objects  to  receiving  a  citizen  of  the  United 
States  as  a  diplomatic  representative  of  a  foreign  power.  Such  citi- 
zens, however,  are  frequently  recognized  as  consular  officers  of  other 
nations,  and  this  policy  is  not  known  to  have  hitherto  occasioned  any 
inconvenience." 

Mr.  Bvarts,  Sec.  of  State,  to  Mr.  Ix>gaii,  Sept  19,  1879,  MS.  Inst  Cent. 
Am.  XVIII.  36. 

In  1884  the  Government  of  the  United  States  declined  to  recognize  Mr. 
Bassett,  Haytian  consul  at  New  York,  as  charg6  d'affaires  ad  interim 
of  Hayti,  on  the  ground  that  such  recognition  would  not  be  "con- 
sistent with  established  usage,  he  being  an  American  citizen."  (Mr. 
Frellnghuysen,  Sec.  of  State,  to  Mr.  Langston,  min.  to  Hayti,  No. 
268,  March  21,  1884,  MS.  Inst  Hayti,  II.  399,  enclosing  copies  6t 
Mr.  Frellnghuysen,  Sec.  of  State,  to  Mr.  Preston,  Haytian  mln.,  Feb. 
1  and  11,  1884,  and  Mr.  Preston  to  Mr.  Frellnghuysen,  Feb.  29,  1884, 
MS.) 

In  April,  1880,  Sefior  Comacho,  a  native  of  Venezuela,  but  a 
naturalized  American  citizen,  was  received  by  the  United  States  as 
charge  d'affaires  of  Venezuela.  "  Being  a  naturalized  citizen  of  the 
United  States,  his  recognition  in  a  diplomatic,  and  therefore  extra- 
territorial, capacity,  departed  from  the  custom  ordinarily  observed, 
yet  it  was  deemed  inexpedient  to  interpose  any  technical  obstacle, 
however  sound,  to  the  immediate  resumption  of  official  relations  be- 
tween the  two  republics." 

Mr.  Evarts,  Sec.  of  State,  to  Mr.  Baker,  min.  to  Venezuela,  April  27, 
1880,  MS.  Inst.  Venezuela,  III.  m. 

See,  as  to  ttie  suspension  of  official  relations  between  the  two  countries, 
supra,  I.  §  52,  pp.  149-152. 

"Although  the  usage  of  diplomatic  interc()ui*se  between  nations  is  averse 
to  the  acceptance,  in  the  representative  capacity,  of  a  person  wIk), 
while  native-born  in  the  country  which  sends  him,  has  yet  acquired 
lawful  status  as  a  citizen  by  naturalization  of  the  country  to  which 
he  is  sent,  as  is  understootl  to  be  the  case  with  your  worthy  self, 
I  am  not  disposed  to  interpose  any  technical  obstacle,  however  sound, 
to  the  imniecUate  renewal  of  diplomatic  relations  with  Venezuela, 
and  it  will  give  me  much  pleasure  to  receive  from  your  hands  the 
original  letters  of  credence  you  bear,  at  such  time  to-morrow,  the 
21st  instant,  between  12  and  3  o'clock,  as  may  be  most  convenient 
to  you.*'  (Mr.  Evarts,  Sec.  of  State,  to  Mr.  Comacho,  Apr.  20,  1880, 
MS.  Notes  to  Venezuela,  I.  197.) 
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"  In  October  last  Gen.  James  R.  O'Beirn^,  a  distinguished  citizen 
of  New  York,  visited  the  Department  of  State,  intimating  that  he  was 
the  accredited  representative  of  the  South  African  Bepublic.  He 
was  courteously  received  and  informed  that  is  was  not  the  practice  of 
the  Department  of  State  to  recognize  a  citizen  of  the  United  States  as 
the  representative  of  a  foreign  power.  No  government  and  no  repre- 
sentative of  any  government  objected  or  protested  against  the  oflScial 
recognition  by  the  Government  of  the  United  States  of  General 
O'Beime,  or  of  anyone  else,  as  the  representative  of  the  South  Afri- 
can Republic." 

Mr.  Hay.  Sec.  of  State,  to  the  President,  Jan.  22,  1900,  S.  Doc.  113,  56 
Cong.  1  sess. 

Replying  to  an  inquiry  whetlier  the  Government  of  the  United  States 
would  object  to  the  appointment  of  Mr.  E.  Spencer  Pratt  as  Persian 
minister  at  Washington,  the  Department  of  State  said:  "The  un- 
broken rule  of  this  Government  forbids  the  extension  of  diplomatic 
immunities  and  extraterritorial  rights  to  one  of  its  own  citizens  by 
recognizing  him  as  resident  envoy  of  another  sovereign  power." 
(Mr.  Blaine,  Sec.  of  State,  to  Mr.  Ck)nger,  March  16,  1891,  181  MS. 
Dom.  Let.  244.) 

The  Government  of  the  United  States  declined  to  accept  Mr.  W.  P.  Clyde 
as  envoy  extraordinary  and  minister  plenipotentiary  from  the  Domini- 
can Republic,  on  the  ground  of  bis  American  citizenship.  (Mr. 
Gresham,  Sec.  of  State,  to  Mr.  Smythe,  Dec.  26,  1893,  MS.  Inst  Hayti, 
III.  365.) 

IV.  RIGHTS  AND  DUTIES  OF  MINISTERS. 

1.  Privileges. 

§  642. 

Jan.  24, 1900,  the  Argentine  Government  issued  a  decree  in  relation 

to  sanitary  matters.  Art.  5  reads :  *'  Until  an  offi- 
M^V^  ^  '  cial  declaration  has  been  made  of  the  existence  of 
an  exotic  disease  in  Argentine  territory,  no  national 
or  provincial  functionary,  nor  any  foreign  agent  accredited  to  the 
national  government,  may  affirm  in  any  document  the  existence 
of  such  disease,  whatever  may  be  the  data  or  reports  which  are 
thought  to  justify  the  assertion."  Art.  8  provided  that  national 
officials  who,  before  the  existence  of  exotic  disease  had  been  declared 
by  the  President,  should  affirm  its  existence  in  the  press  or  in  any 
official  document  should  be  dismissed,  and  that  "  the  functionaries  or 
agents  of  foreign  nations  who  commit  a  similar  transgression  against 
the  sanitary  regulations  of  the  country  will  be  denounced  to  the  gov- 
ernment in  whose  service  they  are  in  the  manner  prescribed  by  inter- 
national law." 
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After  a  consultation  of  the  diplomatic  corps  at  Buenos  Ayres,  the 
British  and  Brazilian  ministers  made  oral  representations  to  the  gov- 
ernment concerning  the  unusual  and  objectionable  clauses  of  the  de- 
cree. The  United  States  approved  this  remonstrance,  and,  calling  at- 
tention to  the  act  of  Congress  of  Feb.  15,  1893,  which  subjects  to  a 
fine  of  $5,000  a  vessel  arriving  in  the  United  States  from  a  foreign 
port  without  a  bill  of  health  from  the  Americm  consular  officer  at  the 
port  of  departure,  said  that  a  consul  who  failed  to  notify  his  govern- 
ment and  the  vessel  of  the  existence  of  an  epidemic,  "  no  matter  what 
conditions  a  foreign  government  may  impose,"  would  incur  a  "  severe 
reprimand." 

Mr.  Hay,  Sec.  of  State,  to  Mr.  Lord,  mln.  to  Argentine  Rep.,  May  8, 
1900,  For.  Rel.  1900,  6. 

"  A  mission  is  not  under  the  same  necessity  of  displaying  a  coat  of 

arms  and  raising  a  flag  as  a  consulate;  but  it  is  in 
^^^^*  ^*  most  capitals  customary  to  place  an  official  shield 
above  the  principal  entrance  of  the  diplomatic  representative's  resi- 
dence, or  the  offices  of  the  mission,  when  these  are  separate  from  his 
residence,  with  a  short  flagstaff  set  above  the  shield,  on  which  to  dis- 
play the  flag  of  the  United  States  on  occasions  of  special  ceremony." 

Inst,  to  Dip.  Off.  (1897),  sec.  64,  p.  24. 

Replying  to  an  inquiry  whether  diplomatic  agents,  residing  near 
the  Government  of  the  United  States,  were  permitted  to  hoist  a  flag 
of  their  country,  the  Department  of  State  said :  "  It  has  not  been  cus- 
tomary here  for  diplomatic  agents  to  avail  themselves  of  that  privi- 
lege, nor  is  the  utility  of  its  exercise  perceived,  except  in  the  event  of 
civil  commotion,  or  of  war  raging  in  the  bosom  of  the  country ;  but 
if  any  diplomatic  agent  thinks  proper  to  hoist  the  flag  of  his  country, 
no  law  is  believed  to  exist  which  would  prohibit  him  from  so  doing." 

Mr.  Clay,  Sec.  of  State,  to  Mr.  Obregon,  Mexican  min.,  Oct.  24,  1827,  MS. 
Notes  to  For.  Leg.  III.  393.  . 

"  In  respect  to  your  employment,  conjointly  with  the  British  min- 
ister, of  a  Protestant  clergyman,  at  your  own  expense 
Liberty  of  wor-     ^g  chaplain  to  the  American  and  British  legations,  I 

can  see  no  possible  reason  why  it  should  not  be  done, 
for  I  am  sure  that  while  you  would  not  conduct  your  religious  serv- 
ices in  a  surreptitious  or  undignified  manner,  you  would  on  the  other 
hand  be  careful  not  needlessly  to  bring  your  religion  into  disrepute, 
nor  to  deprive  yourself  of  the  comfort  you  anticipate  in  its  exercises 
by  making  it  in  any  manner  offensive  to  the  prevailing  creed  of  the 
inhabitants." 

Mr.  Seward,  Sec.  of  State,  to  Mr.  Crosby,  min.  to  Guatemala,  June  19, 
1862,  MS.  Inst.  Am.  States.  XVI.  219. 
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"  The  liberty  of  worship  is  very  generally  conceded  to  foreign  lega- 
tions in  countries  which  maintain  a  religious  establishment  different 
from  that  of  the  diplomatic  agent's  country.  If  any  diplomatic  agent 
should  assert  the  right  of  worship,  within  his  legation,  for  himself  and 
those  of  his  fellow-countrymen  who  profess  the  same  faith  as  he  does, 
he  would  be  upheld,  within  the  limits  of  the  like  privilege  conceded 
in  the  country  of  his  sojourn  to  other  foreign  legations." 

Printed  Personal  Instructions  to  Dip.  Agents  (1885),  sec.  49. 

About  1887  a  Chinaman,  named  Sun  Yat  Sen,  being  in  trouble 

with  his  government,  went  to  London  and  entered 
Umiti  of  author-  ^p^^  ^j^^  g^^^y  ^f  medicine.     On  or  about  October 

17,  1896,  he  was,  according  to  the  statement  of  his 
friends,  kidnapped  while  passing  the  Chinese  legation  in  London, 
and  was  held  a  prisoner  in  the  legation  on  the  charge  of  having 
been  engaged  in  a  conspiracy  against  the  Manchu  dynasty.  It  was 
stated  that  he  was  held  with  a  view  to  be  sent  to  China.  After 
he  had  been  detained  upwards  of  a  week,  the  facts  were  submitted 
on  affidavits  to  Lord  Salisbury,  who  immediately  sent  a  note  to  the 
Chinese  envoy  pointing  out  that  the  method  employed  of  arresting 
the  prisoner  was  unnecessary,  as  the  courts  were  open  to  the  Chinese 
officials  to  obtain  criminal  or  other  legal  process,  and  that  his  deten- 
tion was  an  act  savoring  of  unfriendliness  as  a  seeming  violation  of 
the  right  of  asylum  to  which  England  was  committed  by  tradition 
and  belief.  Lord  Salisbury  therefore  demanded  the  immediate 
release  of  the  prisoner.  Detectives  formed  a  cordon  around  the 
Chinese  legation,  under  orders  to  take  the  prisoner  and  release  him 
if  he  should  be  brought  out.  Later  in  the  day  the  counsellor  of  the 
legation  called  at  the  foreign  office  and  stated  that  the  prisoner  would 
be  released  without  prejudice  to  the  rights  of  the  legation,  and  he 
was  accordingly  set  at  liberty. 

New  York  Evening  Post,  Oct.  23,  1806,  containing  a  despatch  from  Lon- 
don of  the  same  date,  setting  forth  the  facts  above  narrated. 

An  extract  from  a  public  letter  of  Professor  Holland  on  the  foregoing 
case  is  printed  in  the  New  York  Sun^  of  November  8,  1896,  as 
follows : 

"A  refusal  on  the  part  of  the  Chinese  minister  to  release  his  prisoner 
would  have  been  a  sufficient  ground  for  reijuesting  him  to  leave  the 
country.  If  this  mode  of  proceeding  would  have  been  too  dilatory 
for  the  exigencies  of  the  case,  it  can  hardly  be  doubted  that  the 
circumstances  would  have  justified  an  entry  uiH)n  the  legation  prem- 
ises by  the  Ix)ndon  police.  An  ambassador's  hotel  is  said  to  be 
*  extraterritorial,*  but  this  too  compendious  phrase  means  no  more 
than  that  the  hotel  is  for  certain  purposes  inaccessible  to  the  ordi- 
nary jurisdiction  of  the  country  in  which  it  stands.  The  exemptions 
thus  enjoyed  are.  however,  strictly  defined  by  usage,  and  new  exemp- 
tions cannot  be  deduced  from  a  metaphor.    The  case  of  Gyllenburg. 
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in  1717,  gbowed  that  if  a  minister  is  suspected  of  conspiring  against 
tlie  government  to  whicli  be  is  accredited  lie  may  be  arrested  and  bis 
cabinets  may  be  ransaclced.  Tbe  case  of  the  coacbman  of  Mr.  Gal- 
latin, in  1827,  establishes  tbat,  after  courteous  notice,  tbe  police  may 
enter  a  legation  in  order  to  take  into  custody  one  of  its  servants  who 
has  been  guilty  of  an  offence  elsewhere.  There  is  also  a  general 
agreement  that,  except  iK)ssibly  in  Spain  and  in  the  South  American 
republics,  the  hotel  is  no  longer  an  asylum  for  even  political  offend- 
ers. Still  less  can  it  be  supposed  that  an  illegal  imprisonment  in  a 
minister's  residence  will  not  be  put  an  end  to  by  such  action  of  the 
local  i>olice  as  may  be  necessary." 
"As  Venezuela  is  an  independent  nation,  the  exercise  of  quasi-Judicial 
functions  by  tbe  representative  of  a  foreign  power  on  its  territory 
would  scarcely  have  been  in  accordance  with  any  known  principle  of 
intesnational  law."  (Mr.  Wharton,  Act.  Sec.  of  State,  to  Mr. 
Scruggs,  min.  to  Venezuela,  No.  305,  Oct  27,  1892,  MS.  Inst  Vene- 
zirela,  IV.  195.) 

2.  TBANsrr. 

(1)    BY   LAND. 

§643. 

"The  opinion  of  public  jurists  appears  to  be  somewhat  divided 
upon  the  question  of  the  respect  and  protection  to  which  a  public 
minister  is  entitled,  in  passing  through  the  territories  of  a  state 
other  than  that  to  which  he  is  accredited.  .  .  .  The  inviolability 
of  a  public  minister  in  this  case  depends  upon  the  same  principle 
with  that  of  his  sovereign,  coming  into  the  territory  of  a  friendly 
state,  by  the  permission,  express  or  implied,  of  the  local  government. 
Both  are  equally  entitled  to  the  protection  of  that  government 
against  every  act  of  violence  and  every  species  of  restraint  incon- 
sistent with  their  sacred  character.  We  have  used  the  term  per- 
mission^  expwss  or  implied;  because  a  public  minister  accredited  to 
one  country  who  enters  the  territory  of  another,  making  known  his 
official  character  in  the  usual  manner,  is  as  much  entitled  to  avail 
himself  of  the  permission  which  is  implied  from  the  absence  of  any 
prohibition,  as  would  be  the  sovereign  himself  in  a  similar  case." 

Wheaton's  Int  Law,  Dana's  ed.,  §§  244,  247,  pp.  321,  323. 

A  diplomatic  agent,  traveling  on  his  way  to  the  country  to  which 
he  is  accredited,  through  a  third  country,  pursuing  for  this  purpose 
a  natural  and  proper  route,  is  entitled  to  the  same  privilege  as  when 
traveling  through  the  country  to  which  he  is  accredited.  It  may 
be  that  such  country  is  in  a  state  of  war  with  the  third  power.  This 
does  not  destroy  his  right  of  transit:  but  if  a  convenient  route  is 
pointed  out  to  him  which  will  not  embarrass  an  occupying  army,  he 
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must  take  this  route,  and  can  not  be  permitted  to  insist  on  carving  out 
a  route  of  his  own. 

Whart  Com.  Am.  Law,  §  168. 

A  person  coming  into  the  United  States  as  the  diplomatic  repre- 
sentative of  a  foreign  state,  with  credentials  from  governing  powers 
not  recognized  by  this  Government,  is  accorded  diplomatic  privileges 
merely  of  transit,  and  this  of  courtesy,  not  of  right,  and  such  privi- 
leges may  be  withdrawn  whenever  there  shall  be  cause  to  believe  that 
he  is  engaged  in,  or  contemplates,  any  act  not  consonant  with  the 
laws,  peace,  and  public  honor  of  the  United  States. 

Gushing,  At  Gen.,  1855,  8  Op.  471. 

Such  a  person,  being  charged  with  unlawful  recruiting,  was  saved  from 
prosecution  on  condition  of  not  becoming  chargeable  with  any 
further  offense  and  of  departing  from  the  country  within  a  reason- 
able time.     (Gushing,  At.  Gen.,  1855,  8  Op.  473.) 

General  Henderson,  minister  from  Texas  to  France  (before  the 
annexation  of  Texas) ,  was  arrested  in  New  York,  on  his  return  from 
France  to  Texas,  on  an  alleged  debt.  The  court  discharged  him 
from  arrest,  and  held  that  the  want  of  a  passport  made  no  difference 
in  the  case. 

Holbrook  v,  Henderson,  4  Sandf.  619. 

A  foreign  minister  passing  through  this  country  on  his  way  to  his 
station  is  exempt  from  service  of  process  in  a  civil  suit 

Wilson  V,  Blanco,  4  N.  Y.  S.  714,  56  N.  Y.  Super.  Ct.  582. 

In  October,  1854,  Mr.  Soule,  American  minister  at  Madrid,  who 

had  been  attending  the  Ostend  conference,  arrived  at 
■  ease.  Calais,  in  France,  intending  to  return  to  his  post  by 
way  of  Paris.  On  his  arrival  at  Calais  he  was  provisionally  stopped 
under  an  order  of  the  minister  of  the  interior  that  he  should  not  be 
allowed  to  "  i>enetrate  into  France  "  without  the  knowledge  of  the 
Government.  Mr.  Mason,  American  minister  at  Paris,  on  hearing 
of  the  action  of  the  authorities  at  Calais,  immediately  addreased  a 
protest  to  the  French  Government,  not  only  against  the  interruption 
of  Mr.  Soule's  journey,  but  also  against  the  refusal,  as  he  supposed, 
of  the  French  Government  to  permit  Mr.  Soule  to  pass  through  that 
country.  Mr.  Drouyn  de  I'Huys,  then  minister  of  foreign  affairs, 
replied  that  the  Government  of  the  Emperor  had  "  not  wished 
.  .  .  to  prevent  an  envoy  of  the  United  States  crossing  French 
territory  to  go  to  his  post  in  order  to  acquit  himself  of  the  commis- 
sion with  which  he  was  charged  by  his  Government,''  but  that  '*  \ye- 
tween  this  simple  passage  and  the  sojourn  of  a  foreigner,  whose 
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antecedents  have  awakened,  I  regret  to  say,  the  attention  of  the 
authorities  invested  with  the  duty  of  securing  the  public  order  of  the 
country,  there  exists  a  difference,  which  the  minister  of  the  interior 
had  to  appreciate ;  "  that  "  if  Mr.  Soule  was  going  immediately  and 
directly  to  Madrid  the  route  of  France  was  open  to  him ;  "  that  if, 
on  the  contrary,  he  "  intended  to  go  to  Paris  with  a  view  of  tarrying 
there,  that  privilege  was  not  accorded  to  him.  It  was,  therefore, 
necessary  to  consult  him  as  to  his  intentions,  and  it  was  he  who  did 
not  give  the  time  for  doing  this." 

This  last  statement  refers  to  the  fact  that  Mr.  Soule,  on  being 
stopped  at  Calais,  inwnediately  left  and  returned  to  his  post  by  way  of 
England  and  Portugal. 

Mr.  Mason,  min.  to  France,  to  Mr.  Marcy,  Sec.  of  State,  No.  37,  Ck!t  30, 
1854,  H.  Ex.  Doc.  1,  .33  Ck)ng.  2  sess.  22 ;  Mr.  Mason  to  Mr.  Drouyn 
de  riluys,  Oct.  27.  1854,  id.  23 ;  Mr.  Drouyn  de  THuys  to  Mr.  Mason, 
Nov.  1,  1854,  id.  24r-27;  Lawrence's  Wbeaton  (1863),  422;  Calvo, 
Droit  Int.  (3rd  ed.).  I.  603. 

With  regard  to  the  action  of  the  French  Government  in  detaining  Mr. 
Soul^,  it  should  be  explained  that  Mr.  Soul^,  who  was  a  native  of 
France  and  a  naturalized  citizen  of  the  United  States,  was  cur- 
rently reported  to  have  made  speeches  adverse  to  the  Government  of 
Louis  Napoleon  and  to  have  held  communication  with  some  of  its 
adversaries. 

In  concluding  his  note  to  Mr.  Mason,  November  1,  1854,  M.  Drouyn  de 
THuys  said :  **  The  minister  of  the  United  States  in  Spain  is  free,  I 
rei)eat  it,  to  pass  through  France.  Mr.  Soul^,  who  has  no  mission  to 
fulfil  near  the  Emperor,  and  who,  conformably  with  a  doctrine 
sanctioned  by  the  law  of  nations,  would  need,  on  account  of  his 
origin,  a  special  agreement  to  enable  him  to  represent,  in  his  native 
land,  the  country  of  his  adoption — Mr.  Soul^,  as  a  simple  private 
individual,  comes  within  the  pale  of  the  common  law  which  has  been 
applied  to  him,  and  he  can  not  lay  claim  to  any  privilege." 

Mr.  Mason,  replying  on  November  6,  1854,  said :  "  I  have  not  failed  to 
observe  the  declaration  that  Mr.  Soul^'s  residence  in  France  will  not 
be  authorized  by  the  Emperor's  Government  As  his  public  duties 
require  him  to  reside  in  Spain,  he  has  no  intention,  as  far  as  I  am 
informed,  of  remaining  or  residing  in  France.  I  therefore  forbear 
entering  Into  any  examination  of  the  reasons  suggested  for  the 
determination  to  deny  to  him  the  privilege,  or  of  the  manner  In  which 
he  has  been  notified  of  the  purpose  of  the  Imperial  Government. 
.  .  .  I  have  much  satisfaction  in  receiving  the  assurance  given  in 
the  emphatic  declaration  of  your  excellency  *  that  the  minister  of  the 
United  States  to  Spain  is  at  liberty  to  traverse  France'  towards  his 
post,  and  obeying  the  commission  with  which  he  is  charged  by  his 
Government.  The  recognition  of  this  right  is  all  that  I  have  to  ask 
of  the  Emperor's  Government  in  the  premises."  (H.  Ex.  Doc.  1,  33 
Cong.  2  sess.  27-28.) 

As  to  the  case  of  Mr.  Soul6  and  a  diplomatic  agent's  rights  of  innocent 
passage,  see  Hall,  Int  Law  (4th  ed.),  .322-324. 

That  the  nation  through  whose  territory  the  minister  passes,  may  at  its 
option  prescribe  his  line  of  transit,  is  stated  in  Field's  Code  of  Int. 
Law,  §  136.     See  2  Philimore's  Int.  Law,  186-189. 
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As  to  the  transmisBion  through  a  third  country  of  packages  addressed  by 
a  foreign  office  to  its  ministers,  without  examination  by  customs 
officers  of  such  third  country,  see  Mr.  Bayard,  Sec.  of  State,  to  Mr. 
Phelps,  min.  to  England,  No.  947,  Aug.  8,  1888,  MS.  Inst.  Great 
Britain,  XXVIII.  580,  enclosing  a  copy  of  Mr.  Bayard  to  Mr.  Tree, 
min.  to  Belgium,  No.  371,  July  24,  1888. 

Exemption  from  customs  duties  is  usually  conceded  to  a  diplomatic  rep- 
resentative in  transit  through  a  third  state;  but  his  status  in  such 
state  "  lacks  the  extraterritorial  element  of  immunity  belonging  to 
him  in  the  country  to  which  he  is  accredited."  (Inst  to  Dip.  Off. 
(1807),  sees.  6,  61. 

(2)    BT  SEA. 

§  644. 

"  I  received  your  letter  of  the  14th,  suggesting  the  idea  of  asking 
open  letters  from  the  French  and  British  ministers  addressed  to  the 
commanders  of  their  armed  vessels,  to  insure  to  you  an  uninterrupted 
passage,  leaving  me  to  determine  on  the  propriety  of  asking.  On 
reflection,  I  am  persuaded  they  can  not  be  necessary,  and  I  exceed- 
ingly doubt  the  propriety  of  asking  for  them.  The  armed  vessels  of 
neither  nation  would  violate  the  rights  of  a  public  minister;  and  no 
passport  to  him  could  afford  security  to  the  merchant  vessel  in  which 
he  takes  his  passage.  She  must  at  all  events  be  subjected  to  the  usual 
examinations.  If  a  public  minister  going  to  his  place  of  destination 
must  pass  through  the  territories  of  the  belligerent  powers,  passports 
for  him  though  a  neutral  would  be  expedient;  but  the  ocean  being 
the  highway  of  all  nations,  it  would  seem  to  me  to  derogate  from  our 
equal  rights  as  a  sovereign  power,  to  seek  protection  there  under  any 
passport  but  our  own." 

Mr.  Pickering,  Sec.  of  State,  to  Mr.  King,  min.  to  England,  June  17,  1796, 
MS.  Inst  U.  States  Ministers,  III.  178. 

A  belligerent  has  no  right  to  stop  the  passage  of  a  minister  from  a 
neutral  state  to  the  other  belligerent,  unless  the  mission  of  such  minis- 
ter be  one  hostile  to  the  first  belligerent. 

Mr.  J.  Q.  Adams,  Sec.  of  State,  to  Mr.  Brown,  Dec.  23,  1823,  MS.  Inst 
U.  States  Ministers,  X.  140. 

By  a  despatch  of  February  8,  1866,  Mr.  Charles  A.  Washburn, 

minister  resident  of  the  United  States  to  Paraguay, 
informed  the  Department  of  State  that  he  had  been 
hindered  and  delayed  in  the  military  lines  of  the  allies  who  were  then 
at  war  with  Paraguay  on  his  return  to  Asuncion.  On  April  16,  1860, 
Mr.  Seward  wrote  to  Mr.  Washburn  that  the  President  considered 
this  action  to  be  "  inconvenient "  and  "  not  altogether  courteous," 
although  he  desired  "  to  regard  it  as  a  not  unfriendly  proceeding." 
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Should  the  hindrance  on  recepit  of  this  instruction  continue,  Mr. 
Washburn  was  to  address  himself  to  the  commander  of  the  allied 
forces  and  to  the  President  of  "the  Argentine  Republic,  and,  while 
informing  them  that  he  was  charged  with  no  duties  "  inconsistent 
with*  the  neutrality  "  which  the  United  States  had  maintained  in 
the  war,  to  ask  them,  in  the  name  of  his  Government,  to  give  him, 
together  with  his  family  and  domestics,  "  safe  conduct  through  their 
military  lines."  Should  the  hindrance  then  now  cease  within  a  rea- 
sonable time,  Mr.  Washburn  was  to  apply  to  Admiral  Godon,  then  in 
command  of  the  United  States  naval  forces  in  that  quarter,  "  for 
pasage  on  a  ship  of  war  with  sufficient  naval  escort  to  convey  him  to 
his  destination." 

By  another  despatch  of  April  27, 1866,  written  of  course  before  the 
foregoing  instruction  was  received,  Mr.  Washburn  stated  that  the 
hindrance  not  only  continued  but  was  renewed  at  the  time  by  direct 
action  of  the  President  of  the  Argentine  Republic  and  of  the  com- 
mander of  the  allied  fleet  in  the  river  Parana. 

On  receiving  this  despatch,  Mr.  Seward  addressed  identic  instruc- 
tions to  Mr.  Webb,  American  minister  at  Rio  de  Janeiro,  and  Mr. 
Asboth,  American  minister  at  Buenos  Ayres,  June  27,  1866,  in  which 
it  was  stated  that  the  sovereignty  and  honor  of  the  United  States 
would  admit  of  no  hesitation  and  delay  in  the  matter,  and  that  Mr. 
Washburn  was  therefore  directed  to  return  at  once  to  the  United 
States  if  the  hindrance  in  question  should  not  have  ceased  through 
some  proceeding  of  the  governments  concerned;  and  both  ministers 
were  directed,  unless  they  should  have  received  satisfactory  explana- 
tions which  they  had  previously  been  instructed  to  request,  to  de- 
mand such  explanations  peremptorily,  and  if  they  should  not  be  given 
within  six  or  eight  days  to  ask  for  their  passports  and  return  to  the 
United  States. 

September  23,  1866,  Mr.  Seward  acknowledged  the  receipt  of  a 
"  confidential "  despatch  from  Mr.  Webb,  reporting  the  settlement 
of  the  question  of  Mr.  Washburn's  detention.  Mr.  Seward  stated, 
however,  that  he  could  not  allow  the  despatch  to  maintain  that  char- 
acter; that  he  inferred  that  all  obstructions  had  been  removed,  but 
that  the  opposition  to  Mr.  Washburn's  passage  was  at  length  with- 
drawn under  protest;  and  that  the  United  States  could  not  consent 
to  consider  the  question  of  Mr.  Washburn's  right  of  passage  to  his 
destination  debatable.  Mr.  Webb  was  instructed  to  inform  the  Bra- 
zilian Government  of  this  fact,  as  well  as  to  say  that  the  sensibilities 
of  the  American  people  had  been  wounded  by  the  transaction. 

Mr.  Seward,  Sec.  of  State,  to  Mr.  Washburn,  min.  to  Paraguay,  AprU  16, 
1866,  MS.  Inst.  Paraguay,  I.  79;  Mr.  Seward,  Sec.  of  State,  to  Mr. 
Welles,  Sec.  of  Navy,  April  16.  1866,  72  MS.  Dom.  Let  499;  Mr. 
beward,  Sec.  of  State,  to  Mr.  Webb,  No.  171,  June  27,  1866,  MS.  Inet 
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Brazil,  XVI.  144;  Mr.  Seward,  Sec.  of  State,  to  Mr.  Asboth.  No.  3, 
June  27,  1866,  MS.  Inst.  Argentine  Republic,  XV.  252;  Mr.  Seward, 
Sec.  of  State,  to  Mr.  Washburn,  No.  47,  June  27,  1866,  MS.  Inst. 
Paraguay,  I.  83;  Mr.  Seward,  Sec.  of  State,  to  Mr.  Webb,  No.  180, 
Sept.  23,  1866,  MS.  Inst.  Brazil,  XVI.  153. 

After  the  objection  of  the  allies  to  Mr.  Washburn's  passage  was  roniovefl. 
there  was  further  delay  in  his  proceeding  to  his  post.  This  delay 
was  understood  by  the  Department  of  State  to  be  duo  to  iiuestions 
of  punctilio  which  were  raised  by  Mr.  Washburn,  who  also  made 
charges  against  Admiral  Godon.  October  23,  1866,  Mr.  Washburn 
was  instructed  that  the  President  expected  him  "to  overUwIv  all 
points  of  ceremony  and  of  past  offence,  real  or  imaginary,  on  the  part 
of  the  allied  governments  or  any  of  them,  and  of  past  neglect,  real 
or  imaginary,  on  the  part  of  Admiral  Godon,  and  adopt  whatever 
course  in  your  discretion  may  seem  best  to  reach  Asuncion."  (MS. 
Inst.  Paraguay,  I.  90.) 

In  a  later  instruction  Mr.  Seward  said:  "The  allies  have  at  length 
yielded  to  the  final  and  more  positive  demand  that  you  should  be 
allowed  to  pass;  and  you  have  thus  safely  arrived  at  Asuncion. 
After  this,  it  would  be  as  inconvenient  as  it  is  unusual  for  the  United 
States  to  prefer  any  retrospective  complaints  against  either  Brazil, 
the  Argentine  Republic,  or  that  of  Uruguay,  more  especially  as  with 
each  of  those  Governments  we  have  friendly  relations,  and  as  each 
of  them,  and  especially  Brazil,  has  made  concessions  to  us  in  relin- 
quishing objections  both  to  the  fact  and  the  manner  of  your  passing 
their  fleets  and  lines  on  the  rivers  Parana  and  Paraguay."  (Mr. 
Seward,  Sec.  of  State,  to  Mr.  Washburn,  No.  67,  May  24,  1867,  MS. 
Inst.  Paraguay,  I.  101.) 

See  H.  Ex.  Doc.  79,  40  Cong.  3  sess. ;  H.  Ex.  Doc.  o,  41  Cong.  1  sess. ; 
II.  Misc.  Doc.  8,  41  Cong.  1  sess. ;  H.  Report  65,  41  Cong.  2  sess. 

In  the  spring  of  1868  Admiral  Davis,  who  was  then  in  command  of 
the  South  Atlantic  squadron,  sent  the  U.  S.  S.  Wasp  to  the  seat 
of  war  in  Paraguay  for  the  purpose  of  taking  Mr.  Washburn  out 
of  Paraguay,  in  compliance  with  Mr.  Seward's  request  that  he  be 
relieved  from  the  embarrassing  and  probably  dangerous  situation 
in  which  he  then  stood  at  Asuncion.  The  Wasp  arrived  at  Curupaiti, 
the  headquarters  of  the  allies,  on  the  25th  of  April,  and  remained 
there  till  the  11th  of  June,  when  her  commander  returned  to  Monte- 
video without  accomplishing  the  object  of  his  visit,  in  consequence 
of  the  refusal  of  the  Brazilian  admiral,  the  Marquis  of  Caxias,  who 
commanded  the  allied  fleet,  to  permit  the  vessel  to  pass  up  to 
Asuncion.  His  refusal  was  based  on  "  military  reasons,"  and  he 
suggested  other  modes  of  exit  for  Mr.  Washburn,  which  the  latter 
did  not  consider  desirable  or  feasible.  Admiral  Davis  laid  the 
matter  before  Mr.  Webb,  the  American  minister  at  Rio  de  Janeiro, 
with  a  suggestion  that  he  procure  an  order  from  the  Brazilian  Gov- 
ernment to  allow  the  Wasp  to  proceed  up  the  Paraguay  to  a  con- 
venient point  of  embarkation. 
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Mr.  Webb,  on  July  1,  1868,  accordingly  addressed  himself  to  Mr. 
Silveira  de  Souza,  Brazilian  minister  of  foreign  affairs;  and  as  the 
latter  sustained  the  position  of  the  Brazilian  admiral,  a  discussion 
ensued  in  which  Mr.  Webb  quoted  from  his  instructions  of  1866,  as 
given  above,  and  demanded  that  the  Wasp  be  allowed  to  pass. 

In  advising  the  Department  of  State  of  his  request  to  the  Brazilian 
Government  for  permission  for  the  Wasp  to  pass,  Mr.  Webb,  refer- 
ring to  the  instructions  of  1866,  intimated  that  in  the  event  of  an 
unfavorable  reply  he  would  ask  for  his  passports  and  retire  from 
Brazil.  In  an  instruction  of  August  17,  1868,  Mr.  Seward  said  that 
he  was  not  then  authorized  nor  did  he  deem  it  necessary,  with  such 
information  as  he  possessed,  to  pronounce  the  sense  of  the  Govern- 
ment of  the  United  States  concerning  Mr.  Webb's  contemplated 
close  of  his  mission;  but  that,  with  regard  to  the  other  matters,  it 
was  not  thought  to  be  premature  to  say  that  the  United  States 
held  that  it  had  a  lawful  right  to  send  a  ship  of  war  up  the  Parana 
to  Asuncion  for  the  purpose  of  receiving  the  American  minister  and 
his  family  and  conveying  them  from  the  scene  of  siege  and  war  to 
neutral  territorial  waters ;  that  the  refusal  of  the  Brazilian  admiral 
to  permit  the  Wasp  to  pass  up  to  Asuncion  "  violates  becoming 
comity  on  the  part  of  Brazil  and  the  allies  towards  the  United 
States,  and  is  in  contravention  of  the  law  of  nations; "  and  that  the 
alternative  modes  of  exit  suggested  for  Mr.  Washburn  were  properly 
declined. 

During  the  discussion  at  Rio  de  Janeiro,  a  change  in  the  Brazilian 
cabinet  took  place,  and  on  August  5,  1868,  the  new  minister  of  for- 
eign affairs,  in  a  note  to  Mr.  Webb,  stated  that,  if  the  other  modes  of 
relieving  Mr.  Washburn  sliould  be  declined,  the  allies  would  agree 
that  a  United  States  man-of-war  should  proceed  to  Asuncion,  "  sub- 
ject only  to  such  trifling  delay  as  may  arise  from  the  active  execu- 
tion of  any  military  operation  which  may  transpire  at  the  time;  the 
allies  being  well  assured  that  the  assertions  of  General  Webb  (which 
thoy  have  never  doubted)  with  regard  to  the  observance  of  the  duties 
of  a  strict  neutrality  on  the  part  of  the  vessel  and  of  the  representa- 
tive of  the  Union  shall  most  rigorously  be  carried  out." 

September  15,  1868,  Mr.  Webb,  who  had  accepted  the  foregoing 
note  as  a  settlement  of  the  question,  was  instructed  to  express  the 
appreciation  of  the  Government  of  the  United  States  of  "  the  just 
and  friendly  manner  in  which  the  transaction  has  been  brought  to 
a  satisfactory  end  on  the  part  of  the  Government  of  Brazil." 

Mr.  Webb,  iiiin.  to  Brazil,  to  Mr.  Seward,  Sec.  of  State,  No.  68.  July  7, 
1808,  Dip.  Cor.  1.SG8,  II.  27:5;  Mr.  Webb  to  Mr.  Sllvelra  de  Souza, 
min.  of  for.  aff.,  July  1,  18()8,  id.  275;  Mr.  SUveira  de  Sotusa  to  Mr. 
Webb,  ,VuIy  0,  18(>8,  id.  287;  Mr.  Webb  to  Mr.  Silveira  de  Souza,  July 
13,  18G8,  id.  289-294,  with  extracts  from  the  instructions  of  1866; 
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Visconnt  Paranhos,  mln.  of  for.  aff.,  to  Mr.  Webb,  Aug.  5,  1868,  id 

296 ;  Mr.  Seward,  Sec.  of  State,  to  Mr.  Webb,  No.  233,  Aug.  17,  1868, 

and  No.  235,  Sept  15,  1868,  id.  298,  299. 
That  safe  conducts  sbould  La  granted  to  neutral  diplomatic  representatives 

through  a  blockading  squadron,  and  that  this  privilege  is  secured  by 

the  law  of  nations,  see  Mr.  Fish,  Sec.  of  State,  to  Mr.  Kirk,  min. 

to  Argentine  Republic,  June  17,  1869,  MS.  Inst.  Argentine  Republic, 

XV.  317. 
In  relation  to  the  incident  of  the  Wasp,  see  Davis's  Life  of  Charles  Henry 

Davis,  321  et  seq. 

3.  Rksidbnce  at  Cafttai.. 

§645. 

In  1816,  with  a  view  to  facilitate  communication  and  the  transac- 
tion of  public  business,  a  circular  was  issued  to  the  foreign  ministers 
in  the  United  States  requesting  them  to  reside  at  the  seat  of  govern- 
ment. 

A  similar  circular  was  issued  in  1833. 

Mr.  McLane,  Sec.  of  State,  to  for.  mins.  residing  in  the  U.  S.,  circular, 
July  13,  1833,  MS.  Notes  to  For.  Legs.  V.  134.  See,  also,  Mr.  Van 
Buren,  Sec.  of  State,  to  Mr.  B1116,  Danish  charge  d'affaires,  Oct  23, 
1830,  MS.  Notes  to  For.  Legs.  IV.  312. 

"  If  the  President  has,  in  one  or  two  instances,  acquiesced  in  the 
residence  of  foreign  ministers  in  a  distant  city  of  the  Union,  it  has 
been  because  they  have  but  little  business  to  transact  with  this  gov- 
ernment, and  because  their  residence  there  has  given  rise  to  no  com- 
plaint of  breach  of  privileges  on  the  one  hand  or  of  personal  injury 
to  American  citizens  on  the  other." 

Mr.  Clay.  Sec.  of  State,  to  Chev.  de  Tacon.  Dec.  10,  1828,  MS.  Notes  to 

For.  Legs.  IV.  98. 
See,  also,  Chev.  de  Tacon  to  Mri  Clay,  Dec.  20,  1828,  MS.  Notes  from 

Spanish  Leg.,  and  Mr.  Clay  to  Chev.  de  Tacon,  Feb.  7,  1829,  MS. 

Notes  to  For.  Legs.  IV.  139. 

In  December,  1886,  the  American  minister  at  La  Paz,  Bolivia, 
reported  that  the  President  and  his  cabinet  had  for  some  time  been 
at  Sucre,  and  that,  as  the  President  was  a  resident  of  that  place,  it 
was  feared  that  he  would  keep  the  government  there  during  the 
remaining  two  years  of  his  term.  The  government,  however,  had 
not  communicated  with  the  diplomatic  corps  on  the  subject.  In  the 
absence  of  any  definite  information  as  to  what  was  to  be  the  perma- 
nent seat  of  the  legation,  the  minister  was  instructed  that,  as  the 
utility  of  diplomatic  intercourse  depended  on  the  facilities  of  an 
envoy  for  communicating  with  his  own  government,  as  well  as  on  his 
presence  at  the  actual  seat  of  the   government   to    which    he    was 
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accredited,  it  was  probable  that  he  would  find  it  inexpedient  to 
remove  from  La  Paz,  unless  the  permanency  of  some  other  seat  of 
government  should  be  reasonably  certain. 

Mr.  Bayard,  Sec.  of  State,  to  Mr.  Seay,  min.  to  BoUvia,  No.  23,  Jan.  21, 
1887,  For.  Rel.  1887,  4G. 

As  to  certain  cases  in  which  the  minister  to  Boliyla  was  permitted  to 
reside  temporarily  at  Arequipa,  in  Peru,  for  the  reestablishment  of 
his  health,  Arequipa  being  apparently  the  nearest  accessible  spot 
for  the  purpose,  and  the  office  at  La  Paz  being  kept  open  and  the 
minister  continuing  in  constant  communication  with  It,  see  Mr.  Adee, 
Act.  Sec.  of  State,  to  Mr.  Bridgman,  min.  to  Boliyla,  Aug.,  1899,  MS. 
Inst.  Bolivia,  II.  125. 

In  July,  1893,  the  minister  of  foreign  affairs  of  Nicaragua,  in  con- 
sequence of  the  bombardment  of  Managua,  the  capital  of  the  country, 
by  revolutionists,  on  the  same  day  wrote  to  the  American  minister 
urging  him  to  take  up  his  temporary  residence  at  Granada,  where  the 
legation  would  be  safe  from  such  dangers.  The  minister  replied 
that  his  official  duty  seemed  to  require  his  presence  during  the  exist- 
ing troubles  at  the  seat  of  the  American  legation,  in  the  capital  of  the 
country,  at  the  same  time  intimating  that  the  Government  seemed  to 
be  able  to  protect  the  city.  This  reply  was  commended  by  the  De- 
partment of  State,  which  said :  ''  The  first  test  of  an  organized  gov- 
ernment being  its  ability  to  maintain  public  order  at  the  seat  of  its 
capital,  your  intimation  that  your  post  of  duty  is  at  Managua  was 
timely  and  proper." 

Mr.  Adee,  Acting  Sec.  of  State,  to  Mr.  Baker,  min.  at  Nicaragua,  Sept  7, 
1893,  For.  Rel.  189.3,  213.     See  Mr.  Baker's  despatch,  id.  205. 

The  Department  of  State  does  not  regard  sec.  1742,  Revised  Stat- 
utes, forbidding  diplomatic  officers  to  be  absent  from  their  posts 
beyond  a  certain  time,  as  requiring  them  to  reside  throughout  the 
year  at  the  seat  of  government.  There  are  long  periods  in  every 
year  when,  by  reason  of  the  departure  of  the  principal  members  of 
the  government  from  the  capital  or  of  other  causes,  the  public  inter- 
ests will  not  suffer  in  cons(»quence  of  the  temporary  residence  of  a 
minister  at  some  other  place.  In  such  case,  however,  the  office  of 
(he  mission  is  to  be  opened  as  usual  for  the  transaction  of  business 
by  a  secretary  thereof,  and  the  diplomatic  representative  is  expected 
to  fix  his  residence  at  some  point  within  the  territories  of  the  power 
to  which  he  is  accredited,  from  which  he  can  visit  the  office  without 
delay  and  can  be  reached  l)V  telegrapli;  and  he  must  report  to  the 
Department  of  State  where  he  thus  establishes  himself,  the  day  of 
his  departure  from  the  seat  of  government,  and  the  day  of  his  return 
thereto.  With  this  exception,  a  diplomatic  representative  will  be 
regarded  as  at  his  post  only  when  he  is  at  the  seat  of  government. 

Inst,  to  Dip.  Off.  (1807),  soc.  2(IG;   soo.  also,  sec.  207. 
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4.  Instructions. 

§646. 

"  If  amidst  the  inevitable  convulsions  personal  danger  be  appre- 
hended, no  line  can  be  chalked  out  by  us  for  your  guidance,  and  your 
own  judgment  and  discretion  must  decide.  But,  without  the  most 
unequivocal  necessity,  it  is  thought  best  that  you  should  not  quit  the 
country,  until  you  shall  be  so  instructed.'' 

Mr.  Randolph,  Sec.  of  State,  to  Mr.  Adams,  inin.  to  the  Netherlands,  Feb. 

27,  1795,  MS.  Inst.  U.  S.  Ministers,  II.  323. 
See  Mr.  Jefferson,  Sec.  of  State,  to  Mr.  Morris,  min.  to  France,  March 

12,  1793,  supra,  §  43,  I.  120. 

A  diplomatic  representative  should  not  break  oflf  international  inter- 
course ''  without  the  authority  of  his  government,  except  perhaps 
in  an  extraordinary  case  of  an  indignity  offered  to  him  in  his  char- 
acter as  an  individual  or  minister.  Even  in  such  a  case  he  proceeds 
upon  the  presumption  that,  when  the  facts  are  made  known  to  his 
government,  it  will  approve  of  his  conduct." 

Mr.  Marcy,  Sec.  of  State,  to  Mr.  Jackson,  charge  at  Vienna,  April  8,  1856, 
MS.  Inst.  Austria,  I.  117. 

5.  Support  of  Private  Interests. 

§  647. 

A  public  minister  can  not  act  as  agent  for  the  collection  of  private 
claims  without  injury  to  the  dignity  and  decorum  of  the  public 
service. 

Mr.  J.  Q.  Adams,  as  reported  In  4  Mem.  J.  Q.  Adams,  347. 

"  It  is  not  within  the  province  of  a  minister  of  the  United  States 
abroad  to  present  private  claims  unless  they  are  the  result  of  a  viola- 
tion of  international  law  by  the  government  addressed." 

Mr.  Fish,  See.  of  State,  to  Mr.  Eliot,  May  12,  1869,  80  MS.  Dom.  Let.  94. 

"  The  aid  of  the  diplomatic  representatives  of  the  Government  is 
frequently  requested  for  the  prosecution  of  private  investigations, 
but  this  Department  does  not  feel  justified  in  being  the  medium  of 
conveying  requests  of  that  character,  which  necessarily  involve  much 
labor  and  investigation,  and  ocQ^sionally  considerable  expense, — and 
when  sometimes  an  official  sanction  may  be  inferred  from  the  source 
through  which  certain  facts  are  obtained,  to  the  private  and  indi- 
vidual theories  of  the  author  who  may  use  the  information  thus 
obtained  through  official  channels.    .    .    . 
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"  In  the  present  case  it  is  believed,  from  the  nature  of  the  informa- 
tion sought,  that  Mr.  Burt  will  find  little  difficulty  in  obtaining  it 
through  other  agencies.  There  will  be  no  objection  to  his  making 
an  individual  application  in  his  own  name  to  the  minister  at  Vienna, 
who  will  be  at  liberty,  if  he  is  thus  inclined,  to  undertake  the  labor. 
But  this  Department  can  not  impose  the  task  upon  him." 

Mr.  Fish,  Sec  of  State,  to  Mr.  Richardson,  Nov.  1,  1873,  100  MS.  Dom. 
Let  323. 

"  A  standing  rule  of  the  service  prevents  ministers  from  acting  as 
claim  agents  or  bankers  for  citizens  at  home  in  their  dealings  with  the 
foreign  government  to  which  they  are  accredited,  unless  the  Depart- 
ment gives  them  permission  to  do  so." 

Mr.  FreUngbuysen,  Sec.  of  State,  to  Mr.  Wright,  Apr.  5,  1884,  150  MS. 
Doin.  Let.  494.  See  Mr.  Evarts,  Sec.  of  State,  to  Mr.  Yoder,  May  24, 
1880,  133  MS.  Dom.  Let.  146. 

'^  It  is  no  part  of  the  business  of  a  legation  to  act  as. a  safe  deposit 
institution,  and  no  responsibility  (of  insurance)  can  attach  to  the. 
minister  if  he  yield  to  the  request  and  take  such  property  into  his 
keeping  without  valuable  consideration." 

Mr.  Bayard,  Sec.  of  State,  to  Mr.  Cox,  mln.  to  Turltey,  Dec.  23,  1885,  MS. 
Inst.  Turkey,  IV.  336. 

"  It  is  no  part  of  the  duty  of  this  Department  or  of  the  diplomatic 
or  consular  officers  of  the  United  States  abroad  to  attend  to  the  prose- 
cution of  the  private  claims  of  American  citizens  in  foreign  states, 
especially  in  countries  like  Great  Britain,  where  the  courts  of  justice 
are  open  to  them." 

Mr.  Bayard,  Sec.  of  State,  to  Miss  Heald,  July  9,  1886,  160  MS.  Dom.  Let 
666. 

"  The  interposition  of  diplomatic  representatives  is  often  asked 
by  their  countrymen  to  aid  in  the  collection  of  claims  against  the 
government  to  which  they  are  accredited.  If  the  claim  is  founded  in 
contract,  they  must  not  interfere  without  specific  instructions  to  do 
so.  If  it  is  founded  in  tort,  they  will,  as  a  general  rule,  in  like  man- 
ner, seek  previous  instructions  before  interfering,  unless  the  person  of 
the  claimant  be  assailed  or  there  be  pressing  necessity  for  action  in  his 
l:)ehalf  before  they  can  communicate  with  the  Department  of  State; 
in  which  event  they  will  communicate  in  full  the  reasons  for  their 
action." 

Instructions  to  Dip.  Officers  (ia97),  §  174,  p.  68. 

The  Department  of  State  could  not  properly  request  the  American 
minister  at  Madrid  to  procure  an  affidavit  of  a  Spanish  gentleman 
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there  in  a  matter  connected  with  the  settlement  of  an  estate,  since  such 
a  request  would  be  outside  the  legitimate  business  of  the  legation. 

Mr.  Bayard,  Sec.  of  State,  to  Mr.  Friend,  March  25,  1885,  154  MS.  Dom. 
Let  581. 

That  it  is  no  part  of  the  duty  of  the  Department  of  State  or  of  a  diplo- 
matic or  consular  officer  to  attend  to  the  claims  of  American  citizens 
to  property  in  foreign  countries,  and  especially  in  countries  where 
the  courts  of  justice  are  open,  see  Mr.  Bayard,  Sec.  of  State,  to  Mr. 
Wettengel,  March  18,  1885,  154  MS.  Dom.  Let.  516. 

Persons  desiring  to  collect  the  money  due  on  bonds  of  a  foreign  govern- 
ment should  resort  for  the  purpose  to  a  reputable  bani^er.  (Mr. 
Bayard,  Sec.  of  State,  to  Mr.  Ulscocls,  May  11,  1887,  164  MS.  Dom. 
Let  143.) 

The  rule  that  a  diplomatic  agent  is  not  expected  to  attend  to  pri- 
vate professional  matters,  such  as  taking  testimony,  does  not  apply 
to  the  usual  oflScial  action  to  facilitate  the  taking  of  testimony  by 
letters  rogatory. 

Mr.  Olney,  Sec.  of  State,  to  Mr.  Thomas,  No.  37,  Jan.  10,  1896,  MS.  Inst 
Venezuela,  IV.  377. 

A  legation  of  the  United  States  is  not  authorized  to  testify,  or 
certify,  to  the  accuracy  of  a  statement  of  law  made  by  attorneys  in 
the  United  States  for  use  as  evidence  in  the  courts  of  the  country 
in  which  the  legation  is  situated. 

Mr.  Ifill,  Act  Sec.  of  State,  to  Mr.  Herdiislta,  charge,  No.  105,  Sept  10, 
1900,  MS.  Inst  Austria,  IV.  513. 

"  Fully  desirous  as  I  am  of  extension  of  our  commercial  interests 
with  China  and  having  relations  of  mutual  benefit,  yet,  at  the  basis 
of  all  just  influence,  confidence  in  the  honor  and  integrity  of  our 
people  and  their  Government  must  be  found. 

"  Responsible  citizens  whose  enterprises  have  the  practical  guar- 
anty of  pecuniary  ability  and  personal  character  and  standing  will, 
at  all  times,  receive  whatever  of  aid  it  may  be  possible  and  practicable 
for  the  Department  to  lend,  but  such  action  should  originate  in  this 
Department,  where  the  opportunity  for  estimating  the  nature  of  the 
proposed  enterprise  and  the  character  and  responsibility  of  the  par- 
ties proposing  to  embark  in  it  can  be  better  formed. 

"  Our  representatives  abroad  will  be  less  embarrassed  by  follow- 
ing this  rule  and  abstaining  from  the  furtherance  of  individual  plans 
and  contracts  connected  with  foreign  governments,  until  they  have 
been  submitted  to  this  Department  and  received  its  approval." 

Mr.  Bayard,  Sec.  of  State,  to  Mr.  Denl)y,  uiin.  to  China,  No.  274,  Dec.  15, 
1887,  MS.  Inst  China,  IV.  334. 
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For  an  instruction  to  the  American  legation  at  Constantinople,  authoriz- 
ing it  to  use  unofficially  proper  good  offices  to  secure  for  an  American 
company  a  full  opportunity  to  submit  bids  and  obtain  contracts  for 
the  manufacture  of  military  supplies  on  an  equal  footing  with  other 
comi)etitors,  see  Mr.  Bayard,  Sec.  of  State,  to  Mr.  King,  charge  at 
Constantinople,  No.  185,  Jan.  29,  1887,  MS.  Inst  Turkey,  IV.  493. 

"  I  have  to  acknowledge  the  receipt  of  your  No.  2632,  of  November 
5,  1896,  concerning  American  enterprises  in  China,  and  to  say  that 
while  agreeing  with  you  that  you  should  not  assume,  directly  or 
impliedly,  in  the  name  of  this  Government,  any  responsibility  for  or 
guarantee  of  any  American  commercial  or  industrial  enterprise  try- 
ing to  establish  itself  in  China,  the  Department  thinks  that  you 
should  use  your  personal  and  official  influence  and  lend  all  proper 
countenance  to  secure  to  reputable  representatives  of  such  concerns 
the  same  facilities  for  submitting  proposals,  tendering  bids,  or  ob- 
taining commercial  enterprise  in  the  country.  It  is  not  practicable 
to  strictly  define  your  duties  in  this  connection,  nor  is  it  desirable 
that  any  instructions  which  may  havcf  been  given  should  be  too 
literally  followed;  your  own  judgment  and  experience,  the  standing 
of  the  firms  who  seek  your  assistance,  and  of  their  agents,  must  all 
be  given  due  weight  and  your  action  shaped  accordingly.  Broadly 
speaking,  you  should  employ  all  proper  methods  for  the  extension  of 
American  commercial  interests  in  China,  while  refraining  from  ad- 
vocating the  projects  of  any  one  firm  to  the  exclusion  of  others. 

"  In  this  connection  it  is  proper  to  remark  that  the  Department 
does  not  consider  it  any  part  of  your  duty  or  that  of  the  staff  of  your 
legation  to  devote  so  much  time  and  labor  as  you  state  they  do  to 
writing  and  translating  papers  for  Americans  desirous  of  submitting 
them  to  the  Chinese  Government. 

"  The  Department  trusts  that  you  will  koep  it  thoroughly  advised 
as  to  all  American  enterprises  of  which  you  may  hear  in  China." 

Mr.  Olney,  Sec.  of  State,  to  Mr.  Denby,  min.  to  China,  No.  1376,  Dec.  19, 

1896,  MS.  Inst.  China,  V.  398;  For.  Rel.  1897,  56. 

See  Mr.  Uhl,  Act.  See.  of  State,  to  Mr.  Denby,  tel.,  May  14,  1895,  id.  183. 

With  reference  to  a  despatch  of  Mr.  Denby,  American  minister  at 
Peliing,  reporting  an  interview  with  the  Tsung-li  yam^n,  In  which 
he  urged  upon  them  the  making  of  contracts  with  Americans  to 
build  a  railway  from  Hankow  to  Peking,  the  Department  of  State, 
while  commending  his  advancement  of  American  enterprises  in 
China,  cautioned  him  against  giving  what  might  be  understood  as  an 
official  endorsement  of  the  financial  standing  of  the  i)ersons  seeking 
contracts  with  the  Chinese  Government.  (Mr.  Sherman,  Sec.  of 
State,  to  Mr.  Denby,  min.  to  China.  No.  1404,  March  8,  1897,  For.  Rel. 

1897,  59.) 

January  3,  1897,  the  Department  of  State  enclosed  to  Mr.  Denby  a  letter 
from  the  president  of  the  Columbia  Iron  Works  and  Dry  Dock  Co., 
of  Baltimore,  Md.,  by  which  it  appeared  that  a  certain  person  bad 
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been  appointed  Its  agent  in  China  to  negotiate  contracts  with  the 
government  for  the  construction  of  ships  of  war.  It  was  understood 
that  the  person  In  question  was  possessed  of  the  necessary  documents 
to  demonstrate  the  financial  ability  of  his  principals,  and  Mr.  Denby 
was  instructed  that  his  duty  would  end  with  the  simple  statement 
that  such  person  was  the  accredited  agent  of  the  corporation  under 
his  letter  of  appointment  Mr,  Denby  was  further  instructed  that,  in 
case  he  should  find  it  necessary  to  take  any  action  in  the  matter,  it 
should  appear  that  the  government  of  the  United  States  did  not  make 
itself  responsible  for  any  statement  the  company's  agent  might  make. 
(Mr.  Sherman,  Sec.  of  State,  to  Mr.  Denby,  min.  to  China,  No.  1527, 
Jan.  3,  1897,  MS.  Inst.  China,  V.  506.) 

'*In  using  your  good  oflfices  to  obtain  for  the  American  Iron  and  Steel 
Association  of  Philadelphia,  or  any  other  reputable  and  responsible 
enterprise,  an  opportunity  to  compete  In  the  Netherlands  with  for- 
eign bidders,  you  will,  of  course,  understand  that  the  favoring  of 
Dutch  bidders  by  their  own  government  might  not  be  an  appropri- 
ate case  for  remonstrance,  but  that  your  representations  may  now  bo 
confined  to  obtaining  for  American  enterprises  opportunity  to  com- 
pete on  an  equal  footing  with  competitors  of  any  third  nationality.'* 
(Mr.  Sherman,  Sec.  of  State,  to  Mr.  Newel,  No.  33,  Oct  21,  1897, 
MS.  Inst.  Netherlands,  XVI.  312.) 

It  being  represented  that  opposition  was  made  by  the  Dutch  Government 
to  the  inclusion  of  valuable  American  Interests  In  a  Dutch  company 
to  be  formed  for  producing  and  refining  petroleum  in  Sumatra,  It 
was  considered  proper,  as  citizens  of  other  countries  were  reported 
to  have  previously  been  permitted  to  acquire  such  Interests,  that  the 
American  minister,  If  the  alleged  discrimination  against  citizens  of 
the  United  States  should  be  found  to  exist  should  make  suitable 
representations  and  discreetly  remonstrate.  (Mr.  Sherman,  Sec.  of 
State,  to  Mr.  Newel,  tel.,  Feb.  28,  1898,  MS.  Inst  Netherlands,  XVI. 
339.) 

With  reference  to  a  Haytian  loan  which  American  capitalists  were 
said  to  be  willing  to  take,  the  American  minister  at  Port  au  Prince ' 
was  authorized  to  endeavor  to  secure  for  them  an  opportunity  to 
compete  equally  with  others.  The  United  States,  it  was  said,  did 
not  stand  sponsor  for  the  ability  of  its  citizens  to  make  good  any 
financial  promises  to  foreign  governments,  but  expected  that,  other 
things  being  equal,  they  might  have  an  equal  opportunity  to  com- 
pete with  the  capitalists  of  other  countries. 

Mr.  Hay,  Sec.  of  State,  to  Mr.  Powell,  min.  to  Hayti,  tel.,  Nov.  28,  1898. 
MS.  Inst  Hayti,  IV.  89;  Mr.  Hill,  Act.  Sec.  of  State,  to  Mr.  Powell, 
No.  286,  Dec.  21,  1898,  id.  101. 

Under  §  5498,  R.  S.  [U.  S.  Comp.  Stats.  1901,  p.  3707],  prohibiting 
a  person  holding  a  place  of  trust  or  profit  under  the  government 
from  acting  as  agent  for  the  prosecution  of  a  claim  against  the  United 
States,  a  person  who,  after  making  a  contract  with  a  city  for  the 
prosecution  of  a  claim  against  the  United  States,  accepted  the  post  of 
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minister  to  a  foreign  country,  and  held  such  post  during  the  prose- 
cution and  collection  of  the  claim,  can  not  recover  any  fee  for  services 
in  such  prosecution,  though  he  may  recover  from  an  associate  any 
attorney's  fees  and  costs  advanced  for  the  latter 's  benefit. 

Fox  v.  Wmis  (1903),  72  S.  W.  330,  24  Ky.  Law  Rep.  1773. 

6.  Pbebentations  at  Court. 

§648. 

"  I  very  freely  confess  to  the  opinions,  first,  that  an  audience  or 
presentation  of  any  but  diplomatic  persons  at  court,  is  to  be  regarded 
not  in  any  degree  as  a  right  of  the  person  received,  but  as  a  courtesy 
extended  to  him.  Secondly,  that  the  imperial  court  is  entirely  at  lib- 
erty to  define  and  prescribe  the  qualifications,  conditions,  and  terms  on 
which  strangers  shall  be  admitted  into  its  society.  Thirdly,  if  Amer- 
ican citizens  request  you  to  present  their  wishes  for  admission  at 
court,  you  can  only  present  them  by  complying  with  the  terms  and 
conditions  prescribed.  Fourthly,  referring  to  the  questions  which 
have  actually  arisen,  I  think  that  you  can  properly,  in  all  cases,  give 
the  occupation  or  profession  of  any  person  whose  wishes  you  present. 
You  can  not,  indeed,  undertake  to  assign  the  social  position  of  each 
person,  for  that  would  be  to  discriminate,  or  to  seem  to  discrimi- 
nate, by  European  rules,  between  persons  who,  being  all  alike  citizens, 
may  justly  claim  to  be  equals  in  social  position  at  home,  and,  there- 
fore, equals,  in  the  consideration  of  this  Government  itself,  when  they 
are  abroad.  It  seems  to  me,  however,  that  in  many  cases,  there  are 
circumstances  belonging  to  the  persons  you  propose  to  present  which 
may  be  properly  stated,  such  as  official  positions  held  by  individuals 
at  the  time,  or  even  at  some  previous  time;  distinctions  arising  from 
personal  merit,  such  as  military,  scientific,  or  literary,  or  of  a  polit- 
ical character,  and  distinctions  as  founders  of  scientific,  literary,  or 
humane  institutions.  But,  even  w'hen  these  suggestions  are  made  in 
compliance  with  the  rules  of  the  court,  it  is  not  to  be  claimed  as  a 
matter  of  right,  or  even  as  a  matter  of  national  comity,  that  the  pres-. 
entations  or  audiences  shall  tlierefore  be  granted. 

"  I  have  dwelt  on  the  subject  longer  than  was  due  to  any  impor- 
tance that  it  can  claim.  It  is  peculiarly  uncomfortable  at  this 
moment  to  find  American  citizens  leaving  their  country,  a  prey  to 
faction  and  civil  war,  disturbing  the  court  of  a  friendly  power, 
and  embarrassing  our  representative  there  with  questions  of  personal 
interest  and  pretension.  Let  the  Emperor  and  Empress  of  France 
receive  w^hom  they  will,  and  as  man^'^  or  few  as  they  will,  and  let 
all  others,  as  well  as  those  w^ho  are  admitted,  turn  their  attention  to 
the  question  how  they  can  serve  their  country  abroad ;  and  if  they 
find  no  better  way  to  do  it  than  by  making  their  attendance  in  the 
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saloons  of  the  Tuileries,  let  them  return  home  to  a  country  that  now, 
for  the  first  time,  needs  the  active  efforts  of  every  one  of  its  loyal 
children  to  save  itself  from  destruction. 

"  Finally,  above  all  things,  have  no  question  with  the  Government 
of  France  on  this  subject.  Rather  introduce  nobody,  however  justly 
distinguished,  than  let  a  question  of  fashion  or  ceremony  appear  in 
the  records  of  the  important  period  in  which  we  are  acting  for  the 
highest  interests  of  our  country  and  of  humanity." 

Mr.  Seward,  Sec.  of  State,  to  Mr.  Dayton,  Feb.  3,  1862,  S.  Ex.  Doc.  19, 
37  CoDg.  2  sess. 

Adopted  in  Mr.  Bayard,  Sec.  cf  State,  to  Mr.  Magee,  min.  to  Sweden  and 
Norway,  No.  120,  Jan.  12,  1889,  MS.  Inst.  Sw.  &  Nor.  XV.  189. 

John  Quincy  Adams,  while  minister  to  Russia,  recciveii  a  note  from  a 
fellow-countryman,  in  which  the  latter,  referring  to  a  report  that 
there  was  to  be  a  ball  in  the  evening  at  the  French  ambassador's, 
asked  to  be  presented  to  the  ambassador  and  to  be  allowed  to  accom- 
pany Mr.  Adams  to  the  ball.  Mr.  Adams  replied  that  he  could  not 
present  any  American  at  the  French  ambassador's  unless  he  had 
previously  been  presented  at  court.  Commenting  on  the  incident, 
Mr.  Adams  said :  "  I  had  adopted  as  rules  which  experience  had 
rendered  necessary:  1.  To  present  no  gentleman  at  court  without 
first  obtaining  i)ermission  from  Count  Uomanzoff.  2.  To  present  in 
person  no  one  to  Count  Uomanzoff,  to  the  foreign  minister,  or  to 
anybody,  except  at  court.  3.  To  solicit  no  letters  from  any  one  to 
persons  in  other  countries.  The  ambition  of  young  Americans  to 
crowd  themselves  upon  European  courts  and  into  the  company  of 
nobility  is  a  very  ridiculous  and  not  very  proud  feature  of  their 
character.  There  is  nothing,  in  my  estimate  of  things,  meaner  than 
courting  society  where,  if  admitted,  it  is  only  to  be  despised.  Yet 
such  is  this  vicious  appetite  for  great  acquaintance,  and  so  little 
delicacy  has  it,  that  an  American  minister  abroad  can  preserve  him- 
self from  sharing  in  the  scorn  which  it  excites  only  by  adopting 
some  such  general  rules  as  these."  (J.  Q.  Adams,  Sept.  19,  1811, 
2  Memoirs,  305-306.) 

The  line  to  be  adopted  by  foreign  ministers  as  to  presentation  of 
Americans  at  court  must  be  settled  by  such  ministers,  and  can  not  be 
determined  by  the  Department  of  State.  But  "  it  would  certainly 
be  preferable  to  refuse  to  present  any  one  not  belonging  to  the  lega- 
tion than  to  incur  the  risk  of  offending  by  introducing  persons  of 
questionable  character  and  antecedents,  or  to  make  such  invidious 
distinctions  as  would  be  unavoidable  by  extending  the  list." 

Mr.  Fish,  Sec.  of  State,  to  Mr.  Jay,  Jan.  29,  1872,  MS.  Inst.  Austria,  II.  56. 

Adopted  in  Mr.  Bayard,  Sec.  of  State,  to  Mr.  Magee,  min.  to  Sweden  & 
Norway,  No.  120,  Jan.  12,  1889,  MS.  Inst.  Sw.  &  Nor.  XV.  189. 

"  Presentations  to  members  of  reigning  families  cannot  be  made  by  pri- 
vate citizens  through  the  diplomatic  agency  of  the  Government. 
They  should  be  made  through  the  diplomatic  representative  of  the 
foreign  Government.''  (Mr.  Fish,  Sec.  of  State,  to  Mr.  Montgomery, 
Dec.  5,  1871,  91  MS.  Dom.  Let  487.) 
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The  Department  of  State  is  not  aware  that  any  instruction  was 
ever  given  by  Mr.  Fish  or  Mr.  Evarts  that  no  presentations  at  court 
were  to  be  made  by  an  American  diplomatic  representative  without 
the  Department's  advice.  Such  presentations  have,  on  the  contrary, 
been  uniformly  regarded  as  a  social  privilege  "  to  be  regulated  by 
the  custom  of  the  local  court  and  subjected  to  the  personal  discretion 
of  the  minister."  A  government  founded,  as  is  that  of  the  United 
States,  on  the  equality  of  the  rights  of  its  citizens,  can  not  prescribe 
or  countenance  any  invidious  social  distinctions  among  them,  and  the 
Department  has  therefore  uniformly  declined  to  express  any  judg- 
ment upon  such  personal  applications  as  have  been  brought  to  its 
notice.  "  The  minister  is  regarded  as  best  able  to  determine  for 
himself  the  extent  to  which  he  is  willing  to  stand  as  the  sponsor  for 
the  personal  good  repute  of  such  of  our  citizens  as  may  come  within 
the  usual  prescriptions  of  etiquette  at  the  court  of  his  residence.  The 
social  right  to  choose  one's  own  company  is  obvious  and  pertains  no 
less  to  courts  than  to  individuals." 

Mr.  Bayard,  Sec.  of  State,  to  Mr.  Magee,  No.  120,  Jan.  12,  1889,  MS.  Inst 
Sweden  and  Norway,  XV.  189. 

Replying  to  a  request  that  the  American  ambassador  at  London  be  ad- 
vised to  procure  for  certain  i)ersons  a  presentation  at  the  Queen's 
drawing  room,  Mr.  Olney  said :  "  The  Department  .  .  .  has 
uniformly  replied  that  the  ceremonial  presentation  of  American 
citizens  at  the  court  of  St.  James  is  a  matter  wholly  within  the  dis- 
cretion of  the  United  States  ambassador,  who  arranges  therefor 
in  consultation  with  the  chamberlain,  taking  into  account  the  very 
limited  number  of  introductions  i)ermitted  to  each  embassy  and 
mission  on  such  occasions.  I  will  have  pleasure  in  sending  a  copy 
of  your  letter  to  Mr.  Bayard  for  such  action  as  he  may  be  able  to 
take."  (Mr.  Olney,  Sec.  of  State,  to  Mr.  Johnson,  March  6,  1896, 
208  MS.  Dom.  Let  358. ) 

As  to  presentations  at  the  Italian  court,  see  Mr.  Draper,  ambass.  to 
Italy,  to  Mr.  Sherman,  Sec.  of  State,  Feb.  3,  1898,  For.  Rel.  1898,  410. 

7.  Noninterference  in  Politics. 

§649. 

The  alleged  course  of  Gouverneur  Morris,  when  in  France,  in 
rendering  advice  and  support  to  the  reactionary  party,  was  the  cause 
of  much  embarrassment  to  President  Washington. 

"  He  [the  President]  said  he  considered  the  extracts  from  Ternant 
very  serious,  in  short,  as  decisive ;  that  he  saw  that  Gouverneur  Mor- 
ris could  be  no  longer  continued  there  consistent  with  the  public  good ; 
that  the  moment  was  critical  in  our  favor,  and  ought  not  to  be  lost; 
that  he  was  extremely  at  a  loss  what  arrangement  to  make.  I  asked 
him  whether  Gouverneur  Morris  and  Pinckney  might  not  change 
places.    He  said  that  would  be  a  sort  of  remedy,  but  not  a  radical  one. 
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That  if  the  French  ministry  conceived  Gouverneur  Morris  to  be  hos- 
tile to  them ;  if  they  would  be  jealous  merely  on  his  proposing  to  visit 
London,  they  would  never  be  satisfied  with  us  at  placing  him  at  Lon- 
don permanently." 

Conversation  between  Mr.  Jefferson,  Sec.  of  State,  and  President  Wash* 
ington,  Feb.  20,  1703,  2  Randall's  Life  of  Jefferson,  116.  See  further, 
for  criticisms  on  Morris's  course,  1  John  Adams's  Works,  500;  3  id. 
219,  320 ;  9  id.  307. 

As  to  embarrassments  arising  from  Mr.  Gouverneur  Morris's  active  par- 
ticipation when  abroad  in  European  politics,  see  Mr.  Vaughan,  in 
Monroe  MSS.,  Mem.  of  1826. 

For  Gouverneur  Morris's  correspondence  in  Paris,  in  1792-93,  see  1  Am. 
St  Pap.  For.  Rel.  312,  329. 

The  policy  of  the  United  States  precludes,  as  a  rule,  the  appoint- 
ment of  special  diplomatic  agents  to  confer  with  those  concerned  in 
political  movements  abroad. 

Mr.  Forsyth,  Sec.  of  State,  to  Mr.  Kaufman,  April  30,  1840,  31  MS.  Dom. 
Let  53. 

"  The  plain  duty  of  the  diplomatic  agents  of  the  United  States  is 
.scrupulously  to  abstain  from  interfering  in  the  domestic  politics  of 
the  countries  where  they  reside.  This  duty  is  specially  incumbent  on 
those  who  are  accredited  to  governments  mutable  in  form  and  in  the 
persons  by  whom  they  are  administered.  By  taking  any  open  part  in 
the  domestic  affairs  of  such  a  foreign  country  they  must,  sooner  or 
later,  render  themselves  obnoxious  to  the  executive  authority,  which 
can  not  fail  to  impair  their  usefulness." 

Mr.  Buchanan,  Sec.  of  State,  to  Mr.  Shields,  Aug.  7,  1848,  MS.  Inst 
Venez.  I.  73. 

The  duty  of  diplomatic  representatives  of  the  United  States  in 
foreign  countries  in  times  of  insurrection  is  scrupulously  to  a,yoid 
interference  in  the  struggle,  and  to  refuse  to  acknowledge  insurgent 
authorities  until  permanently  established. 

Mr.  Marcy,  Sec.  of  State,  to  Mr.  Wheeler,  Nov.  8,  1855,  MS.  Inst,  Am. 

St.  XV.  240. 
Mr.  Seward's  report  of  Dec.  29,  18(52,  on  the  "  alleged  interference  of 

our  minister  to  Mexico  in  favor  of  the  French,"  is  given  in  House 

Ex.  Doc.  No.  23,  37  Cong.  3  sess. 

In  January,  1877,  the  Turkish  minister  at  Washington,  by  direc- 
tion of  his  government,  brought  to  the  notice  of  Mr.  Fish,  Secretary 
of  State,  certain  reports  concerning  Bulgarian  affairs  which  were 
alleged  to  have  been  published  by  Mr.  Eugene  Schuyler,  then  secre- 
tary of  legation  at  Constantinople.  The  Turkish  minister  also  com- 
plained that  at  a  dinner  at  Adrianople  Mr.  Schuyler  had  openly 
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expressed  himself  as  hostile  or  unfriendly  to  Turkey.  Mr.  Fish 
brought  the  complaints  to  Mr.  Schuyler's  notice,  with  a  view  to  an 
explanation. 

A  year  later  further  representations  made  by  the  Turkish  minister, 
in  relation  to  Mr.  Schuyler's  alleged  acts  of  unfriendliness  by  expres- 
sions of  opinion  through  public  channels  against  the  Turkish  gov- 
ernment, constrained  the  Department  of  State  to  request  from  him 
explanations,  and  to  that  end  to  instruct  him  to  report  at  Washington 
as  soon  as  practicable. 

Mr.  Fish,  Sec.  of  State,  to  Mr.  Schuyler,  Jan.  26,  1877,  MS.  Inst  Turkey, 
III.  213;  Mr.  Evarts,  Sec.  of  State,  to  Mr.  Schuyler,  Jan.  22,  1878, 
id.  269. 

Soon  after  bringing  the  original  complaint  of  the  Turkish  minister  to  Mr. 
Schuyler's  attention,  Mr.  Fish  stated  that  the  latter*s  unauthorized 
correspondence  with  the  press  and  with  private  persons  about  public 
affairs  in  Turkey  was  a  just  cause  of  offense  against  Turkey,  a  viola- 
tion of  sec.  1751  of  the  Revised  Statutes  and  of  the  standing  Instruc- 
tions to  diplomatic  agents,  and  a  sufficient  cause  for  removal ;  and 
that  Mr.  Gladstone  had  lately  adduced  a  new  instance  of  such  viola- 
tion. (Mr.  Fish,  Sec.  of  State,  to  Mr.  Maynard,  min.  to  Turkey,  tel., 
Jan.  30,  1877,  MS.  Inst.  Turkey,  III.  217.) 

In  1894  the  minister  of  the  United  States  at  La  Paz,  Bolivia,  re- 
quested the  Bolivian  government,  "  if  consistent  with  the  views  of 
the  government  and  the  custom  in  like  cases,"  to  promote  a  certain 
officer  of  the  army  for  courtesies  and  kindnesses  extended  to  the 
minister  on  his  arrival  and  reception.  The  minister  took  this  step 
on  the  assurance,  as  he  stated,  that  it  "  was  according  to  custom  and 
was  expected."  The  Department  of  State  replied  that,  however 
usual  such  a  proceeding  might  be  in  Bolivia,  it  was  so  entirely  con- 
trary to  §  1751  of  the  Revised  Statutes  that  it  could  not  be  approved; 
and  an  explanation  to  this  effect  was  made  to  the  Bolivian  govern- 
ment. 

Mr.  Oresham,  Sec.  of  State,  to  Mr.  Moonlight,  mln.  to  Bolivia,  June  4, 

1894,  For.  Rel.  181M,  r)5-5(J. 
See,  to  the  same  effect,  in  a  similar  case,  Mr.  Wharton,  Act.  Sec.  of  State, 

to  Mr.  Hidden,  March  25,  1891,  181  MS.  Dom.  Let.  315. 

8.  Speeches. 

§  650. 

"  By  standing  instniction  of  this  Department,  the  diplomatic  and 
consular  officers  of  the  United  States  abroad  have,  for  some  time  past, 
been  prohibited  from  corresponding  with  newspapers.  As  a  sequel 
to  that  regulation,  it  is  deemed  advisable  to  extend  a  similar  prohibi- 
tion against  their  making  addresses  to  the  public  anywhere,  except 
upon  those  festal  occasions  to  which  they  may  be  invited  in  the 
country  which  may  be  the  scene  of  their  official  duties.     Even  upon 
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such  occasions,  however,  the  utmost  caution  must  be  observed  in 
touching  upon  political  matters.  In  no  event  is  a  minister  or  consul 
to  make  an  address  to  the  public,  or  which  may  be  published,  in  any 
other  country  than  that  where  he  may  officially  reside." 

Mr.  Seward,  Sec.  of  State,  to  Dip.  and  Consular  Officers,  circular,  Oct.  1, 

1862,  MS.  Circulars,  I.  212. 
See  Rev.  Stats,  fi  1751 ;  Instructions  to  Dip.  Officers  (1897),  §  68,  p.  26. 
For  comments  by  Mr.  Seward  on  sijeeches  of  Mr.  Reverdy  Johnson,  in 

England,  see  Moore,  Int.  Arbitrations,  I.  5()6. 

In  December,  1895,  a  motion  was  made  in  the  House  of  Representa- 
tives to  impeach  Mr.  Bayard,  then  ambassador  to  Great  Britain,  on 
account  of  language  used  by  him  in  two  public  speeches  in  that  coun- 
try. One  of  the  cited  passages,  contained  in  a  report  of  a  speech 
made  by  him  August  2,  1895,  on  the  occasion  of  the  distribution  of 
prizes  at  the  grammar  school  at  Boston,  in  Lincolnshire,  was  as  fol- 
lows: ''  The  President  stood  in  the  midst  of  a  strong,  self-confident, 
and  oftentimes  violent  people;  men  who  sought  to  have  their  own 
way.  It  took  a  real  man  to  govern  the  people  of  the  United  States." 
The  other  cited  passage,  contained  in  an  address  read  before  the 
Philosophical  Institution  of  Edinburgh,  Nov.  7,  1895,  on  the  "  Law 
of  the  Land,"  read  thus:  ''  In  my  own  country  I  have  witnessed  the 
insatiable  growth  of  a  form  of  socialism  styled  protection,  which 
has  done  more  to  corrupt  public  life,  to  banish  men  of  independent 
mind  from  public  councils,  and  to  lower  the  tone  of  national  repre- 
sentation than  any  other  single  cause.  Protection,  now  controlling 
the  sovereign  power  of  taxation,  has  been  perverted  from  its  proper 
functions  of  creating  revenue  to  support  the  government  into  an 
engine  for  selfish  profit,  allied  with  combinations  called  trusts.  It 
thus  has  sapped  the  popular  conscience  by  giving  corrupting  largesse 
to  special  classes,  and  it  throws  legislation  into  the  political  market, 
where  jobbers  and  chafferers  take  the  place  of  statesmen." 

On  the  recommendation  of  the  Committee  on  Foreign  Affairs,  a 
milder  form  of  action  than  that  of  impeachment  was  employed ;  and 
on  March  20, 1896,  by  a  vote  of  180  to  71,  a  resolution  of  censure  was 
adopted  by  the  House. 

H.  Ex.  Doc.  152,  54  Cong.  1  sess. ;    For.  Rel.  1895,  I.  581 ;    Pollt.  Science 

Quarterly  (1896),  XI.  375. 
For  Btatementfl  of  Mr.  Bayard  concerning  the  utterances  In  question,  see 

For.  Rel.  1895,  I.  581-584. 

Public  addresses  by  diplomatic  officers  of  the  United  States  are  pro- 
hibited, "  unless  upon  exceptional  festal  occasions,  in  the  country  of 
official  residence.  Even  upon  such  occasions  any  reference  to  polit- 
ical issues,  pending  in  the  United  States  or  elsewhere,  should  be  care- 
fully avoided." 

Instructions  to  Dip.  Officers  of  the  United  States  (1897),  i  69,  p.  26. 
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9.  Presents. 

§  651. 

"  I  have  to  acknowledge  the  receipt  of  your.  No.  80,  of  the  3d  of 
January  last,  in  which  you  ask  instructions  on  the  subject  of  receiv- 
ing from  the  Japanese  Government  medals  and  other  gifts  for  Amer- 
ican citizens,  commemorative  of  events  in  which  thev  mav  have  been 
participants,  or  of  services  of  a  humane  or  other  character  which 
they  may  have  rendered. 

"  By  section  9,  article  1,  of  the  Constitution  of  the  United  States 
it  is  provided  that  'no  person  holding  any  office  of  profit  or  trust 
under  them  [the  United  States]  shall,  without  the  consent  of  the 
Congress,  accept  any  present,  emolument,  office,  or  title,  of  any  kind 
whatever,  from  any  king,  prince,  or  foreign  state.' 

"  This  provision  applies  to  the  acceptance  by  officials  of  the 
United  States  of  presents,  emoluments,  offices,  or  titles  for  them- 
selves. By  section  1751  of  the  Revised  Statutes  of  the  United  States 
it  is  provided  that  '  no  diplomatic  or  consular  officer  shall  .  .  . 
ask  or  accept,  for  himself  or  any  other  person,  any  present,  emolu- 
ment, pecuniary  favor,  office,  or  title  of  any  kind,'  from  any  foreign 
government.  To  the  constitutional  prohibition  against  the  accept- 
ance by  any  officer  of  the  United  States  for  himself  of  a  present  from 
a  foreign  government,  this  statute  adds  the  inhibition  that  diplo- 
matic and  consular  officers  shall  not  even  receive  such  a  present  for 
anyone  else.  This  provision  is  absolute,  and  the  words  '  present, 
emolument,  pecuniary  favor,  office,  or  title  of  any  kind'  seem  to 
comprehend  everything  that  can  be  the  subject  of  a  gift. 

"  The  course  generally  observed  in  such  matters  is  for  the  foreign 
government  to  transmit  the  present  (if  it  be  to  a  person  competent 
to  receive  it)  through  its  own  officials.  Where  the  present  is  in- 
tended for  an  officer  of  the  United  States  who  is  precluded  by  the 
Constitution  from  receiving  it,  unless  authorized  by  Congress  so  to 
do,  the  course  to  ha  followed  is  prescribed  by  section  3  of  the  act 
of  January  31,  1881  (Stats,  at  Large,  vol.  21,  p.  604),  which  pro- 
vides that  'Any  present,  decoration,  or  other  thing  which  shall  be 
conferred  or  presented  by  any  foreign  government  to  any  officer 
of  the  United  States,  civil,  naval,  or  military,  shall  l>e  tendered 
through  the  De})artment  of  State,  and  not  to  the  individual  in  per- 
son; but  such  present,  decoration,  or  other  thing  shall  not  be  deliv- 
ered by  the  Department  of  State  unless  so  authorized  by  act  of 
Congress.' " 

Mr.  Blaine,  Sec.  of  State,  to  Mr.  Swift,  min.  to  Japan,  No.  61,  March  20, 

1890,  For.  Rel.  1890,  598. 
See  Inatructioins  to  Dip.  Officers  of  the  United  States  (1897),  §§  71,  72, 

pp,  27-28, 
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A  decoration  conferred  by  Queen  Liliuokalani,  of  the  Hawaiian  Islands, 
In  1891,  can  not  be  accepted  without  the  consent  of  Congress,  not- 
withstanding the  fact  that  the  Queen  has  since  been  deposed  and  a 
republican  form  of  government  established  in  the  Hawaiian  Islands. 
(Mr.  Uhl,  Act  Sec.  of  State,  to  Mr.  Woods,  U.  S.  N.,  March  23,  1895, 
201  MS.  Dom.  Let  264.) 

A  delegate  of  the  United  States  to  the  Eighth  Pharmaceutical  Congress 
at  Brussels  in  1897,  not  being  a  person  holding  an  office  of  trust  or 
profit  under  the  United  States,  does  not  come  within  the  Inhibition 
of  the  Constitution.  (Mr.  Moore,  Act.  Sec.  of  State,  to  Mr.  Penning- 
ton, July  9,  1898,  230  MS.  Dom.  Let.  109.) 

In  1876  the  GoTemment  of  the  Netherlands  desired  to  make  presents  to 
Mr.  Alfred  T.  Goshom,  director-general  of  the  Centennial  Exhibition, 
Gen.  Joseph  R.  Hawley,  president  of  the  Centennial  Commission, 
and  Mr.  Myer  Ash,  secretary  of  the  executive  committee.  The 
Attorney  General  held  that  the  constitutional  prohibition  applied  to 
Mr.  Goshorn  and  General  Hawley,  since  they  held  appointments 
from  the  President  as  commissioners  and  were  to  be  considered  as 
officers  holding  ixMsItlons  of  trust  under  the  United  States ;  but  that 
this  did  not  apply  to  Mr.  Ash,  since  he  held  his  appointment  from 
the  commission  itself  and  not  from  the  President  nor  from  any 
Department  of  the  National  Government.  (Mr.  Fish,  Sec.  of  State, 
to  Gen.  Hawley,  Jan.  25,  1877,  116  MS.  Dom.  Let  624.) 

For  a  report  In  favor  of  General  Hawley*s  acceptance  of  decorations  from 
the  Governments  of  the  Netherlands  and  Japan,  July  15,  1882,  see 
H.  Report  1652,  47  Cong.  1  sess. 

By  t  1751,  R.  S.,  the  Department  of  State  is  debarred  from  taking  any 
steps  toward  securing  for  a  citizen  of  the  United  i^tates  a  decoration 
from  a  foreign  government,  even  after  the  decoration  has  been 
awarded  to  him.  (Mr.  Hill,  Assist  Sec.  of  State,  to  Mr.  Howe,  Oct 
19,  1899,  240  MS.  Dom.  Let  561.) 

The  provisions  of  the  Constitution  "neither  prevent  nor  authorize  per- 
sons who  may  hold  office  under  any  one  of  the  States  from  accepting 
an  appointment  under  a  foreign  government.*'  (Mr.  Hale,  Assist  Sec. 
of  State,  to  Mr.  Rosenberg,  May  22,  1872,  94  MS.  Dom.  Let  163.) 
A  simple  photograph  of  the  German  Emperor,  given  by  the  German 
minister  at  Tokio  to  an  American  naval  officer  on  a  chance  acquaint- 
ance, in  personal  recognition  of  courtesies  which  the  officer  had  shown 
him,  is  not  In  any  sense  a  "  present "  from  "  any  king,  prince,  or  for- 
eign state"  or  from  "any  foreign  government"  so  as  to  fall  within 
the  constitutional  inhibition  or  within  that  of  section  3  of  the  act  of 
1881.  (Mr.  Ilay,  Sec.  of  State,  to  Mr.  Houston,  March  20,  1899,  235 
MS.  Dom.  Let  541.) 

Before  the  adoption  of  the  Constitution  diplomatic  representatives 
of  the  United  States  received  from  foreign  governments  the  pres- 
ents then  usually  given  to  a  retiring  minister.  In  a  letter  to  Mr. 
W.  T.  Franklin,  April  20,  1790,  Mr.  Jefferson,  who  was  then  Secre- 
tary of  State,  with  the  remark,  "  We  are  now  alwut  making  up  our 
minds  as  to  tlie  presents  which  it  would  l)e  proper  for  us  to  give  to 
diplomatic  characters  which  take  leave  of  us,"  inquired  as  to  the 
practice  of  other  nations,  and  particularly  as  to  the  form  and  esti- 

H.  Doc.  551— vol  4 37 
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mated  value  of  the  present  given  to  Dr.  Franklin  on  his  departure 
from  France.  In  his  reply,  April  27, 1790,  Mr.  Franklin  stated  that, 
so  far  as  he  could  learn  when  in  Europe,  the  retiring  minister,  after 
he  had  had  his  audience  of  leave,  received  a  testimonial  according  to 
his  rank,  the  estimation  in  which  he  was  held,  or  the  consideration 
entertained  for  his  sovereign,  and  sometimes  according  to  the  impor- 
tance of  the  business  which  he  had  transacted.  These  presents,  said 
Mr.  Franklin,  consisted  either  of  jewels,  plate,  tapestry,  or  porcelain, 
or  sometimes  of  money.  The  present  received  by  Dr.  Franklin  was, 
as  he  understood,  more  valuable  than  was  generally  given  to  a  min- 
ister plenipotentiary,  the  King  having  expressly  told  Count  Ver- 
gennes  that  he  desired  Dr.  Franklin  to  be  well  treated.  Mr.  Franklin 
did  not  recollect  the  value  of  the  present  usually  given  by  the  court  of 
France  to  an  ambassador,  but  it  was  his  recollection  that  the  value 
of  the  present  given  to  a  minister  plenipotentiary  was  about  1,000 
louis  d'ors.  The  present  to  Dr.  Franklin  "was  supposed  to  be 
worth  1,500  louis  d'ors,  and  consisted  in  a  large  miniature  of  the 
King  set  with  480  diamonds  of  a  beautiful  water,  forming  a  wreath 
round  the  picture  and  a  crown  on  the  top."  The  presents  to  Messrs. 
I^ee  and  Deane,  who  were  commissioners,  consisted,  according  to  Mr. 
Franklin's  recollection,  of  gold  snuffboxes,  curiously  enamelled,  with 
a  miniature  of  the  King  or  Queen  set  round  with  diamonds,  and 
were  each  estimated  at  about  300  louis  d'ors.  Mr.  Franklin  added: 
"  It  is  the  custom  w^hen  a  diplomatic  character  has  received  his  pres- 
ent, to  make  a  present  to  the  introductor  and  his  assistant ;  and  he  is 
ouided  therein  by  the  value  of  the  present  he  receives.  My  grand- 
father, I  think,  gave  the  introductor  a  gold  enamelled  snuffbox  of 
about  150  louis  d'ors  value;  and  understanding  that  it  would  be 
more  agreeable  to  his  assistant  ...  to  receive  his  present  in  money 
he  sent  him  a  rouleau  of  50  louis  d'ors." 

Mr.  Jefferson.  Sec.  for  for.  aff.,  to  Mr.  Franklin,  April  20,  1790,  4  MS. 
Am.  Let.  120 ;  Mr.  Franklin  to  Mr.  Jefferson,  April  27,  1790,  Id.  132. 

According  to  the  practice  at  the  Court  of  St.  James's  in  1817,  presents 
were  given  to  amliassadors  of  the  value  of  1.000  pounds,  and  to  min- 
isters of  the  second  order,  of  500  pounds.  (3  J.  Q.  Adams's  Memoirs, 
527). 

The  first  case  brought  before  Congress  under  the  Constitution  was 
that  of  General  Thomas  Pinckney,  of  South  Carolina,  who,  on  leav- 
ing London  and  Madrid,  respectively,  where  he  had  served  as  Amer- 
ican minister,  received  a  tender  of  the  usual  presents.  He  replied 
that  he  could  not  accept  them  without  the  consent  of  Congress,  for 
which  he  would,  however,  in  due  time  apply.  In  1798  a  resolution 
authorizing  him  to  receive  them  passed  the  Senate,  but  it  was  re- 
jected in  the  House,  which  unanimously  adopted,  however,  a  resolu- 
tion declaring  that  the  ground  of  the  rejection  was  public  policy. 
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5  Hildreth'8  History  of  the  United  States,  237. 

See,  also,  the  Hon.  John  W.  Foster,  In  the  Washington  Post,  Dec.  7,  1902, 
citing  Annals  of  Cong.  5  Cong.  Vol.  II.  pp.  1570,  15&3,  1775. 

The  practice  of  making  presents  was  adopted  as  a  relief  from  the  bur- 
densome custom,  which  at  one  time  prevailed,  for  the  monarch  to 
whom  an  embassy  was  sent  to  defray  the  cost  of  its  living.  It  seems 
that  the  first  state  to  oppose  the  practice  of  making  presents  was  the 
United  Provinces  of  the  Netherlands,  or  Dutch  Republic,  which 
adopted  in  1651  a  regulation  by  which  their  ministers  In  foreign  parts 
were  forbidden  "  to  take  any  presents,  directly  or  indirectly.  In  any 
manner  or  way  whatever  " — a  regulation  severely  censured  by  Wlc- 
quefort  in  his  treatise  on  "The  Embassador  and  his  Functions,'*  as 
implying  on  the  part  of  its  authors  a  disposition  to  "  condemn  the 
sentiments  of  ail  the  other  kings  and  potentates  of  the  universe," 
as  well  as  a  "  Pretension  to  found  a  Republick  of  Plato  in  their  fens 
and  marshes."  (J.  B.  Moore,  The  Old  Diplomacy  and  the  New :  The 
Alumni  Bulletin  of  the  University  of  Virginia,  Aug.  1899,  pp.  46,  50.) 

"As  the  Constitution  of  the  United  States  has  left  with  Congress 
the  exclusive  authority  to  permit  the  acceptance  of  presents  from  for- 
eign governments  by  persons  holding  offices  under  the  United  States, 
the  President  has  thought  it  most  proper  that  the  ornaments  ad- 
dressed to  Mrs.  Humphreys  by  the  Queen  of  Spain  should  be  re- 
turned into  your  hands,  without  deciding  how  far  the  Constitution 
may  or  may  not  be  applicable  to  this  particular  case.  The  casket 
will  accordingly  be  herewith  delivered." 

Mr.  Madison,  Sec.  of  Btate,  to  Mr.  Humphreys,  Jan.  5,  1803,  14  MS.  Dom. 
Let  116. 

Prior  to  1801  it  was  the  practice  of  Congress  to  make  appropria- 
tions to  defray  the  contingent  expenses  of  Barbary  intercourse.  In 
that  year,  however,  it  became  necessary  to  make  an  additional  appro- 
priation of  $200,000  in  order  to  fulfill  engagements  with  the  Medi- 
terranean powers.  It  was  afterwards  deemed  expedient  annually  to 
appropriate  $50,000  to  meet  contingent  demands.  These  demands 
comprised,  (1)  biennial  presents,  which  custom  required  of  all  Chris- 
tian powers  maintaining  consuls  in  the  regencies;  (2)  presents  on  the 
change  of  any  of  the  principal  officers  of  government;  (3)  presents  to 
the  minister  of  marine  and  other  principal  officei-s  to  ensure  favorable 
prices  of  naval  or  military  stores  sent  out  in  payment  of  the  stipu- 
lated annuities;  (4)  presents  on  the  presentation  of  new  consuls;  (5) 
expenses  of  dragomans;  (6)  expenses  of  secretaries  of  consuls;  (7) 
outfits  of  consuls. 

When  Mr.  Hodgson  was  sent  as  consul  to  Tunis,  he  was  allowed 
$3,000  for  presents ;  but  the  allowance  was  accompanied  with  a  notice 
that  it  would  never  again  be  renewed.  It  was  in  fact  found  to  be  un- 
necessary, "  the  usage  in  this  respect  which  had  been  so  long  acqui- 
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esced  in  having  been  entirely  done  away  with  since  the  treaty  between 
Tunis  and  France  of  1830." 

Mr.  R.  Smith,  Sec.  of  State,  to  Gen.  S.  Smith,  M.  C.  15  MS.  Dom.  Let  414 ; 
Mr.  P^letelicr  Webster,  Act.  Sec.  of  State,  to  John  Howard  Payne, 
consul  for  Tunis,  Sept.  8,  1842,  MS.  Inst  Barbarj'  Powers,  XIV.  29. 

"The  acceptance  of  .  .  .  presents  by  ministers  of  the  United 
States  is  expressly  prohibited  by  the  Constitution ;  and  even  if  it  were 
not,  while  the  United  States  have  not  adopted  the  custom  of  making 
such  presents  to  the  diplomatic  agents  of  foreign  powers,  it  can 
scarcely  be  consistent  with  the  delicacy  and  reciprocity  of  intercourse 
between  them,  for  the  ministers  of  the  United  States  to  receive  such 
favors  from  foreign  princes  as  the  ministers  of  those  princes  never  can 
receive  from  this  government  in  return.  The  usage,  exceptionable  in 
itself,  can  be  tolerated  only  by  its  reciprocity.  It  is  expected  by  the 
President,  that  every  offer  of  such  present  which  may,  in  future,  be 
made  to  any  public  minister  or  other  officer  of  this  government, 
abroad,  will  be  respectfully,  but  decisively,  declined." 

Mr.  J.  Q.  Adams,  Sec.  of  State,  to  Mr.  Rush,  minister  at  London,  Nov.  6, 
1817,  House  Report  302,  23  Cong.  1  sess.  3. 

"  The  practice  of  interchanging  presents  of  jewelry  or  other  arti- 
cles of  pecuniary  value,  which  is  likewise  customary  among  European 
sovereigns  upon  the  conclusion  of  treaties,  would  probably  be  con- 
sidered as  applicable  to  this  occasion  also.  The  Constitution  of  the 
United  States  does  not  admit  that  their  minister  should  accept  of  any 
such  presents,  but  as  the  minister  of  the  Emperor,  and  the  subordi- 
nate officers  employed  in  drawing  or  copying  papers,  will  be  charged 
by  this  transaction  with  certain  duties  for  which  they  have  no  com- 
pensation in  their  ordinary  appointments,  and  as  they  usually  con- 
sider these  gratuities  as  perquisites  of  office,  if  after  the  conclusion  of 
the  business  you  should  think  it  advisable  to  make  any  such  customary 
present  either  to  the  minister  or  to  the  subalterns,  you  are  authorized 
to  make  them.  You  will  imderstand  that  the  presents  hereby  meant 
are  customary  presents  made  and  accepted  with  the  knowledge  and 
consent  of  the  Emperor.  It  is  known  to  him  and  to  his  government 
that  the  ministers  of  the  United  States  can  receive  none." 

Mr.  Adams.  Sec.  of  State,  to  Mr.  Middleton,  rain,  to  Russia,  No.  1,  July  5, 
1820,  MS.  Inst  U.  States  Mlns.  IX.  18. 

In  1830  Charles  Rhind,  who  liad  acted  as  one  of  the  commissioners 
of  the  United  States  in  concluding  the  treaty  of  commerce  and  navi- 
gation with  Turkey  of  the  7th  of  May  in  that  year,  obtained  permis- 
sion from  the  Ottoman  authorities  to  export  to  the  United  States  two 
Arabian  liorses.  Subsequently  the  Sultan,  hearing  that  Mr.  Rhind 
was  on  the  eve  of  making  a  purchase,  directed  that  four  horses  be 
sent  him  as  a  gift.    Mr.  Rhind  being  advised,  as  he  stated,  that  a 
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refusal  of  the  horses  would  be  considered  an  insult  bv  the  Sultan,  but 
being  desirous  of  avoiding  any  appearance  of  an  unlawful  acceptance 
of  presents  from  a  foreign  ruler,  shipped  the  horses  to  the  United 
States  as  a  commercial  adventure,  in  the  name  and  for  account  of  the 
owners  of  the  vessel.  On  arriving  in  the  United  States,  Mr.  Rhind 
addressed  a  letter  on  the  subject  to  President  Jackson.  The  horses 
were  then  in  the  possession  of  the  owners  of  the  vessel,  but  Mr.  Rhind 
stated  in  his  letter  that  if  the  United  States  had  a  claim  for  their 
value  he  presumed  that  the  owners  would  pay  it  over  should  the 
horses  sell  for  more  than  the  expenses  attending  their  transportation. 
As  for  himself,  he  said  that  he  was  readv  to  transfer  to  the  United 
States  any  interest  he  might  have  in  the  horses,  should  it  be  required. 
On  February  22,  1831,  President  Jackson  communicated  Mr.  Rhind's 
letter  to  Congress  without  making  any  recommendation.  Congress 
took  no  action  on  the  matter,  and  Mr.  Rhind,  apparently  feeling  that 
he  had  been  badly  treated,  manifested  a  disposition  to  assert  his  indi- 
Aadual  interests.  President  Jackson,  however,  sternly  discountenanced 
such  action,  and  at  his  request  Mr.  Rhind  executed  a  release  of  all 
his  interests  to  the  owners  of  the  vessel  and  requested  them  to  unite 
in  the  sale  of  the  horses,  and  after  deducting  the  expenses  to  pay  over 
the  balance  to  the  order  of  the  President.  The  horses  were  sold  at 
New  York  by  public  auction  for  the  aggregate  sum  of  $1,990,  which 
seems  not  to  have  been  enough  to  defray  the  expenses. 

Message  of  President  Jackson,  Feb.  22,  1831,  transmitting  to  Congress 
Mr.  Rhind's  letter  of  Dec.  10,  18:^0,  Cong.  Debates  (18.10-31),  VII. 
782 ;  Reminiscences  of  James  A.  Hamilton,  212,  213,  2ir>-219,  233-234. 

November  7,  1833,  Mr.  Leib,  United  States  consul  at  Tangier, 
reported  that  the  Emperor  of  Morocco  had  presented  him  with  "  an 
enormous  lion  and  two  fine  horses  " — the  lion  being  intended  for  the 
government  of  the  United  States  and  the  horses  for  himself — ^which 
he  was  keeping  at  the  consulate,  at  considerable  expense,  as  the  prop- 
erty of  the  United  States.  He  "  earnestly  "  requested  instructions 
concerning  them.  President  Jackson,  January  6,  1834,  communicated 
the  letter  to  Congress  for  its  consideration,  and  in  so  doing  invited 
attention  to  the  presents  which  had  previously  been  made  to  public; 
officers  of  the  United  States,  and  which  had  been  deposited,  by  order 
of  the  government,  in  the  Department  of  State,  the  constitutional 
provision  having  been  considered  as  satisfied  by  the  surrender  of  th  ^ 
articles  to  the  government.  President  Jackson  also  stated  that  he 
had  directed  instructions  to  be  given  to  all  American  represcMitatives 
abroad,  requiring  that  in  future,  unless  previously  authorized  by 
Congress,  they  should  not,  under  any  circumstances,  accept  presents 
of  any  description  from  any  foreign  state. 

Congress,  by  a  joint  resolution  of  Feb.  13,  1835,  authorized  the 
President  to  cause  the  two  horses  to  be  sold  at  public  auction  and  the 
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proceeds  paid  into  the  Treasury,  and  the  lion  to  be  presented  "  to 
such  suitable  institution,  person,  or  persons  "  as  he  might  designate. 

Message  of  President  Jackson,  Jan.  6,  1834,  H.  Ex.  Doc.  28,  23  Ck>ng.  1 
sess. ;  Joint  Res.,  4  Stat.  792.  See,  also,  Joint  resolution,  July  20, 
1840,  5  Stat  409. 

"  I  am  directed  by  the  President  to  instruct  the  ministers,  consols,  and 
other  diplomatic  and  commercial  agents  of  the  United  States,  that 
it  is  required  of  them  that.  In  future,  they  will  not,  unless  the  con- 
sent of  Congress  shall  have  been  previously  obtained,  accept,  under 
any  circumstances,  presents  of  any  kind  whatever,  from  any  king, 
prince,  or  foreign  state."  (Circular,  Mr.  McLane,  Sec.  of  State,  Jan. 
6,  1834,  H.  Report  302,  23  Cong.  1  sess.  4.) 

See  report  of  Mr.  Archer,  Com.  on  For.  Aff.,  March  4,  1834,  H.  Report  302, 
23  Cong.  1  sess. 

See,  also,  Mr.  Forsyth,  Sec.  of  State,  to  Mr.  Swartwout,  collector  at  New 
York,  Sept.  20,  1834,  27  MS.  Dom.  Let.  45;  Mr.  Forsyth  to  Capt 
Riley,  Nov.  4,  1834,  id.  97 ;  Mr.  Forsyth  to  Mr.  Swartwout,  Nov.  15, 
1834,  id.  114. 

May  2,  1840,  a  firm  of  merchants  in  New  York  advised  the  Presi- 
dent that  the  ship  Sultaiiee  and  cargo,  belonging  to  the  Imaum  of 
Muscat,  had  just  arrived  from  Zanzibar,  and  that  the  commander, 
Ahmet  Ben  Haman,  was  charged  to  deliver  to  him  two  Arabian 
horses,  one  case  of  ottar  of  roses,  five  demijohns  of  rose  water,  one 
package  of  cashmere  shawls,  a  Persian  rug,  a  box  of  pearls,  and  a 
sword.  The  merchants,  in  reply,  were  requested  to  inform  Ahmet 
Ben  Haman  that  the  President  was  precluded  by  the  Constitution 
from  accepting  the  presents  for  his  own  use,  but  that  he  would 
make  such  other  disposition  of  them  as  would  best  comport  with  the 
wishes  of  the  Sultan.  Under  the  circumstances  the  commander  of 
the  ship  thought  that  he  could  best  carry  out  the  Imaum's  intentions 
by  asking  that  the  presents  be  considered  as  intended  for  the  Gov- 
ernment of  the  United  States.  May  21,  1840,  President  Van  Buren 
communicated  the  correspondence  to  the  Senate.  By  a  joint  resolu- 
tion of  July  20,  1840,  he  was  authorized  to  dispose,  in  such  manner 
as  seemed  fit,  of  such  of  the  presents  as  could  not  be  conveniently 
deposited  or  kept  in  the  Department  of  State  and  to  cause  the  pro- 
ceeds to  be  placed  in  the  Treasury. 

Subsequently,  in  1848,  the  Imaum  presented  to  the  President, 
through  the  American  consul  at  Zanzibar,  two  more  Arabian  horses. 
The  disposition  of  this  gift  was  submitted  to  Congress;  and  by  a 
joint  resolution  of  March  1,  1845,  the  President  was  authorized  to 
cause  the  horses  to  be  sold  by  public  auction  and  the  proceeds  to  be 
placed  in  the  Treasury. 

Message  of  President  Van  Buren,  May  21.  1840,  S.  Doe.  488,  26  Cong. 

1  sess. ;   joint  resolution,  July  20,  1840,  5  Stat.  409. 
Message  of  President  Tyler,  May  10,   1844,  H.  Ex.  Doc.  256,  28  Ck)ng. 

1  sess. ;  joint  resolution,  March  1,  1845,  5  Stat  730. 


§652.]  JOINT  ACTION.  583 

"  While  recognizing  to  the  fullest  extent  the  eminent  services  of 
Captain  Martinez,  of  the  Chilian  ship  of  war  '  Meteor,'  in  rescuing  the 
survivors  of  the  crew  of  the  United  States  merchant  ship  '  Manches- 
ter,' under  circumstances  of  extreme  distress,  the  uniform  practice  of 
this  government  forbids  the  presentation  to  that  officer,  in  its  own 
name,  of  any  tangible  token  of  this  recognition.  As  all  officers  of  the 
United  States  are  forbidden  to  receive  such  rewards  from  foreign 
governments  for  actions  or  services  of  striking  merit,  it  is  deemed 
delicate  not  to  confer  obligations  in  this  respect  upon  foreign  officers, 
which  their  governments  could  not,  under  similar  circumstances,  be 
permitted  to  reciprocate. 

"  In  the  mercantile  marine  no  such  difficulty  exists,  and  Congress, 
as  you  are  aware,  has  placed  a  liberal  fund  at  the  disposal  of  the 
President  for  the  purpose  of  enabling  him  to  offer  suitable  testi- 
monials to  those  brave  men  who  so  often  imperil  their  own  lives  in 
behalf  of  others." 

Mr.  Marcy,  Sec.  of  State,  to  Mr.  Starkweather,  Sept  1,  1855,  MS.  Inst 
Chill,  XV.  125. 

10.  Joint  Action. 

§  652. 
See,  Infra,  §  917. 

"  The  policy  of  this  Government  is  distinctly  opposed  to  joint  action 
with  other  powers  in  the  presentation  of  claims,  even  when  they  may 
arise  from  an  act  equally  invading  the  common  rights  of  American 
citizens  and  the  subjects  of  another  state  residing  in  the  country  to 
whose  government  complaint  is  made.  WTiile  this  Government  is 
ready  to  secure  any  advantage  which  may  be  derived  from  a  coinci- 
dent, and  even  identical  representation  with  other  powers  whose  cause 
of  complaint  may  be  common  with  our  own,  it  is  averse  to  joint 
presentation,  as  the  term  is  strictly  understood.  A  sufficient  reason 
for  this  is  found  in  the  consideration  that  a  truly  joint  demand  for 
redress  in  a  given  case  might  involve  a  joint  enforcement  of  what- 
ever remedy  might  become  imperative  in  the  event  of  denial ;  and  this 
Government  is  indisposed  to  contemplate  such  entanglement  of  its 
duties  and  interests  with  those  of  another  power." 

Mr.  Bayard,  Sec.  of  State,  to  Mr.  Scott,  Oct  14,  1886,  MS.  Inst  Vene- 
zuela, III.  540. 

See  Mr.  Bayard,  Sec.  of  State,  to  Mr.  Phelps,  min.  to  England,  No.  428, 
confid.,  Oct  15,  1886,  MS.  Inst  Gr.  Br.  XXVIII.  142,  citing  Mr.  Fish, 
Sec.  of  State,  to  Gen.  Schenck,  min.  to  England,  No.  5,  confid.,  June  2, 
1871. 

For  an  invitation  of  coincident  action  in  Venezuela,  In  1899,  to  put  an  end 
to  the  practice  of  the  Venezuelan  Government  in  requiring  ship's 
papers  to  be  delivered  to  the  local  authorities,  see  Mr.  Hay,  Sec.  of 
State,  to  Mr.  Loomis,  Am.  min.,  tel.,  Nov.  18,  1899,  For.  Rel.  1899,  791. 
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With  reference  to  a  joint  note  to  the  Ecuadorian  government  signed 
by  the  American  minister  at  Quito,  in  concert  with  his  British  and 
Grerman  colleagues,  representing  to  the  Ecuadorian  government  the 
necessity  of  so  amending  its  laws  as  to  recognize  the  validity  of  non- 
Catholic  marriages,  the  Department  of  State  said:  "As  a  general 
thing  the  Department  discourages  the  united  action  of  its  represent- 
atives with  those  of  other  powers  in  the  form  of  a  joint  note,  except 
when  such  a  course  is  specially  instructed,  preferring  the  device  of 
similar  but  independent  notes  of  equal  date,  each  to  be  presented  by 
the  minister  whose  signature  it  bears." 

Mr.  Day,  Sec.  of  State,  to  Mr.  Sampson,  mln.  to  Ecuador,  No.  28,  June  13, 
1898,  MS.  Inst.  Ecuador,  I.  535. 

As  to  the  action  of  Mr.  Jones,  American  minister  to  Colombia,  in  uniting 
with  the  representatives  of  France,  Great  Britain,  and  Pern  in  a 
Joint  formal  protest  to  the  Colombian  Government  against  a  decree 
of  the  governor  of  Cauca  of  December  31,  1860,  see  Mr.  Seward,  Sec. 
of  State,  to  Mr.  Burton,  rain,  to  Colombia,  No.  19,  Feb.  19,  1862,  MS. 
Inst  Colombia,  XVI.  28.    See,  also,  infra,  §  017. 

11.  Good  Offices  fob  Citizens  of  Thibd  Countbies. 

(1)  general  pbinciples. 

§  653. 

The  Government  of  the  United  States  has  from  time  to  time,  upon 
the  request  of  friendly  powers,  authorized  its  diplomatic  and  consular 
officers  voluntarily  to  extend,  with  the  consent  of  the  government  of 
the  country  in  which  they  reside,  their  protection  to  the  citizens  of 
third  powers  at  places  where  the  latter  had  no  official  representatives. 
Ordinarily  such  an  arrangement  has  been  exigent  and  temporary; 
but,  whether  temporary  or,  as  in  the  case  of  Swiss  citizens,  more  or 
less  permanent,  it  has  been  understood  by  the  United  States  simply 
to  authorize  its  representatives,  with  their  own  consent,  to  employ 
iheir  services  and  good  offices.  TVTien  this  function  is  accepted — 
which  must  be  done  only  with  the  approval  of  the  Department  of 
State — the  diplomatic  or  consular  officer  becomes  the  agent  of  the 
foreign  government  as  to  the  duties  which  he  may  perform  for  its 
citizens.  He  is  responsible  to  it  for  the  discharge  of  such  duties,  and 
it  alone  is  responsible  for  his  acts  in  relation  thereto.  He  does  not, 
however,  for  this  purpose  l)ecome  a  diplomatic  or  consular  officer  of 
the  foreign  government. 

See  Inst  to  Dip.  Off.  of  the  U.  S.  (1897),  sec.  172,  p.  66. 

For  the  performance  of  such  services  diplomatic  and  consular  officers  of 
the  United  States  are  forbidden  to  accei)t,  without  the  previous  au- 
thority of  Congress,  any  compensation,  present,  or  favor  from  the 
foreign  government.  (Inst,  to  Dii).  OflF.,  sees.  71,  72,  p.  27,  citing 
Constitution,  Art.  I.,  sec.  9,  cl.  8,  and  Rev.  Stat.  sec.  1751.) 

See  Mr.  Wharton,  Act.  Sec.  of  State,  to  Count  Crennevllle,  Aust  charge, 
July  29,  1889,  MS.  Notes  to  Austria,  VIII.  598. 
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A  minister  plenipotentiary  of  the  United  States  can  not,  without 
the  consent  of  Congress,  accept  a  similar  commission  from  another 
power,  though  he  is  not  prohibited  from  rendering  a  friendly  service 
to  a  foreign  power,  even  that  of  negotiating  a  treaty  for  it,  provided 
he  does  not  become  an  officer  thereof. 

Akennan,  At  Gen.,  1871,  13  Op.  537. 

The  protection  here  referred  to  is  not  to  be  confused  with  the  sys- 
tem that  prevails  in  Mohammedan  countries  in  the  East.  The  latter 
subject  has  already  been  discussed,  and  although  the  United  States 
has  endeavored  to  confine  the  operation  of  the  system,  so  far  as  its 
own  representatives  were  concerned,  to  the  narrowest  possible  limits, 
jet  even  this  Government  has  on  various  occasions  asserted  the  special 
privileges  which  custom  has  sanctioned  in  the  countries  in  question. 
As  a  rule,  however,  the  Government  of  the  United  States  has  enjoined 
upon  its  representatives  in  Turkey,  as  well  as  in  other  countries  in 
which  similar  conditions  prevail,  the  refusal  to  extend  protection  and 
immunity  to  persons  other  than  citizens  of  the  United  States,  and 
official  dependents  or  employees  of  the  respective  legations  and  con- 
sulates. 

Mr.  Cass,  Sec.  of  State,  to  Mr.  Williams,  Feb.  20,  1858,  MS.  Inst  Turkey, 

I.  408;    Mr.  Seward,  Sec.  of  State,  to  Mr.  Morris,  Dec.  23,  1867,  id. 

II.  202;    Mr.  Fish,  Sec.  of  State,  to  Mr.  MacVeagh,  April  18,  1871, 
id.  II.  329. 

For  the  full  discussion  of  this  subject  see  supra,  §§  287-290. 

"A  very  important  and  useful  feature  of  the  status  of  foreigners  in 
Turkey  is  the  solidarity  among  them.  Foreigners  have  for  centuries 
been  classed  under  the  generic  name  of  Franks.  Their  rights  and 
privileges  are  analogous,  and  the  protection  of  the  representatives  of 
one  great  power  has  been  not  infrequently  extended  to  the  citizens 
resident  in  Turkey  of  another.  The  files  of  your  legation  will  afford 
many  instances  of  recourse  to  the  good  offices  of  British  consuls  in 
Turkish  dominions  for  the  protection  of  our  citizens  in  quarters  where 
no  consular  representation  of  the  United  States  has  been  established. 
This  friendly  aid  is  cheerfully  given  whenever  sought.  The  exercise 
of  such  protection  is  an  inherent  Frankish  right,  and  resort  to  Frank- 
ish  protection  is  in  like  manner  the  prerogative  of  every  Frank.  In- 
deed, the  rule  in  Turkey  recognizes  the  right  of  any  Frank  to  be 
enrolled  in  the  protected  list  of  any  Frankish  consulate,  whether  of 
his  own  nationality  or  not." 

Mr.  Foster,  Sec.  of  State,  to  Mr.  Thompson,  min.  to  Turkey,  Not.  29,  1892, 
For.  Rel.  1892.  609,  612. 

With  reference  to  the  application  of  a  Mexican  citizen  in  Peru 
for  protection,  Mr.  J.  Randolph  Clay,  American  minister  at  Lima, 
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inquired  how  far  United  States  ministers  should  use  their  friendly 
offices  with  the  governments  to  which  they  were  accredited  in  favor 
of  foreigners  whose  nation  was  not  represented  by  a  diplomatic  agent 
or  consul.  Mr.  Marcy  replied :  "Any  good  offices  which  a  minister 
may  undertake  to  render  under  such  circumstances  must  be  entirely 
of  a  personal  character,  or  such  as  may  be  demanded  by  humanity  or 
the  pressing  urgency  of  the  case;  but  in  rendering  such  services  the 
minister  must  exercise  very  great  prudence,  lest  he  give  offence  to 
the  government  near  which  he  resides,  or  compromise  his  own  immu- 
nities by  seeming  to  interfere  with  the  administration  of  the  internal 
affairs  of  that  government." 

Mr.  Marcy,  Sec.  of  State,  to  Mr.  Clay,  min.  to  Pern.  No.  23,  Dec.  28, 
1854,  MS.  Inst  Peru,  XV.  150. 

"  In  countries  in  a  state  of  revolution,  and  during  periods  of  pub- 
lic excitement,  it  is  the  practice  of  modern  times  for  the  foreign 
representatives  residing  there  to  interpose  by  the  exertion  of  their 
influence  for  the  protection  of  the  citizens  of  friendly  powers,  exposed 
to  injury  or  danger,  and  left  without  any  minister  of  their  own  coun- 
try to  watch  over  them.  It  is  a  commendable  procedure,  humane 
indeed,  to  which  it  is  difficult  to  discover  any  well-founded  objection. 
.  .  .  The  President  would  not  hesitate  to  visit  with  marks  of  his 
displeasure  any  American  minister  who  should  have  it  in  his  power 
to  afford  protection  to  the  persons  or  property  of  the  citizens  of  a 
friendly  nation,  placed  in  peril  by  revolutionary  commotions,  and 
having  no  national  representative  to  appeal  to,  and  should  fail  to 
exert  his  influence  in  their  behalf." 

Mr.  Cass,  Sec.  of  State,  to  Mr.  DaHas,  May  12,  1859,  MS.  Inst.  Or. 
Britain,  XVII.  190. 

See,  also,  Mr.  Cass,  Sec.  of  State,  to  Mr.  de  Ealo,  Jan.  15,  1859,  49  MS. 
Dom.  Let  502. 

The  instruction  to  Mr.  Dallas,  supra,  related  to  the  action  of  the  British 
minister  in  Mexico  in  declining  to  Interpose  for  the  protection  of 
the  persons  and  property  of  American  citizens  against  the  acts  of 
the  Miramon  Government,  which  had  revoked  the  exequatur  of  the 
American  consul  at  the  city  of  Mexico  because  the  United  States 
had  recognized  the  Juarez  Grovernment  (Lawrence's  Wheaton 
(1863),  373-374.) 

In  1868  the  American  minister  at  Constantinople,  ha\nng  been 
requested  by  the  departing  Greek  minister  to  protect  Greek  interests, 
consented  to  do  so,  subject  to  the  sanction  of  the  Department  of  State. 
Mr.  Seward  replied :  "  During  the  suspension  of  diplomatic  relations 
between  Turkey  and  Greece,  you  may  informally  lend  your  good 
offices  to  either  government  for  communicating  with  the  other,  in  no 
case,  however,  committing  or  compromising  the  United  States.  You 
will  adhere  to  my  former  instructions  concerning  protection  and 
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asylum  in  Turkey,  so  as  to  avoid  entangling  complications,  and  you 
will  fully  report  every  proceeding  on  your  part." 

Mr.  Seward,  Sec.  of  State,  to  Mr.  Morris,  mln.  to  Turkey,  No.  202,  Dec. 
31,  1868,  MS.  Inst  Turkey,  II.  242. 

During  the  Russo-Turkish  war,  Russian  interests  in  Turkey  were  com- 
mitted to  the  German  embassy.  See,  in  this  relation,  Mr.  Evarts, 
Sec.  of  State,  to  Mr.  Maynard,  min.  to  Turkey,  No.  1.33,  June  18, 
1877,  MS.  Inst.  Turkey,  III.  246. 

As  to  the  war  between  Greece  and  Turkey  in  1897,  see  Mr.  Sherman, 
Sec.  of  State,  to  Mr.  Terrell,  min.  to  Turkey,  tel.,  April  20,  1807,  MS. 
Inst.  Turkey,  VII.  79. 

With  reference  to  an  order  of  the  Ottoman  Porte  requiring  all  subjects 
of  Greece  to  depart  from  the  Empire  in  fifteen  days,  Mr.  Terrell, 
United  States  minister  at  Constantinople,  on  April  24,  1897,  expressed 
the  hope  that  the  time  would  be  extended  for  the  departure  of  a 
number  of  peaceful  Greeks  who  were  in  the  employ  of  American  citi- 
zens. It  was  represented  that  their  abrupt  expulsion  would  result 
in  serious  pecuniary  loss,  as  in  the  case  of  the  Stamford  Manufac- 
turing Company,  among  whose  employees  at  Alexandretta  were  three 
Greeks,  one  of  whom  had  $40,000  of  the  company's  property  in  his 
hands  unaccounted  for,  and  t\^'o  were  engineers  whose  departure 
would  cause  the  factory  to  be  closed. 

May  7,  1807,  Mr.  Terrell  reported  to  the  Department  of  State  that  per- 
mission had  been  given  for  the  Greek  agent  of  the  Stamford  Manu- 
facturing Company  to  remain  for  a  time  to  settle  his  accounts,  and 
that  a  general  order  for  further  extension  of  time  for  Greeks  to 
depart  had  been  issued  by  the  Porte.  A  disposition  was  shown  to 
make  special  exemptions  for  individuals  on  the  application  of  diplo- 
matic representatives.     (For.  Rel.  1897,  585-588.) 

"With  reference  to  your  repeated  suggestion  as  to  the  advisabil- 
ity of  concerted  action  between  British  and  American  consulates 
throughout  the  Ottoman  Empire,  I  have  to  say  that  the  usual  rule  of 
this  Department  in  authorizing  one  of  its  diplomatic  or  consular  rep- 
resentatives abroad  to  take  charge  of  the  interests  of  unrepresented 
citizens  or  subjects  of  another  nation,  is  to  make  acceptance  of  the 
friendly  trust  conditional  on  the  acquiescence  of  the  government  or 
authority  to  which  our  agent  is  accredited.  If  the  consent  of  the 
government  of  the  country  be  necessary  to  enable  one  of  our  consuls 
to  use  his  good  offices  in  behalf  of  the  citizens  or  subjects  of  another 
nation,  it  is  expected  that  such  consent  will  be  sought,  just  as  it  is 
when  our  consul  takes  temporary  charge  of  the  affairs  of  a  consulate 
of  another  country  which  may  for  any  cause  become  vacant  for  the 
time  being. 

"  Inasmuch  as  the  consul  temporarily  acting  does  not  become  the 
official  representative  of  another  government,  recognition  of  his 
competency  to  exert  his  friendly  offices  does  not  involve  application 
for  or  issuance  of  an  exequatur,  but  merely  the  usual  courteous  ac- 
quiescence of  the  government  of  the  country,  followed  by  appropriate 
notification  to  its  local  officers. 
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"  You  will  communicate  these  views  to  your  British  colleague  and 
confer  with  him  further  upon  the  subject." 

Mr.  Adee,  Acting  Sec.  of  State,  to  Mr.  Leishinan,  mln.  to  Tnrke7f  Aug.  7, 
1901,  For.  Rel.  1901,  523. 

This  Instruction  was  in  reply  to  Mr.  Leishman^s  No.  60,  of  July  22,  1901, 
enclosing  copy  of  a  letter  of  the  17th  of  July,  from  Mr.  Gilbertson, 
British  consul  at  Broussa,  who  stated  **that  although  the  British 
Government  authorized  its  consuls  to  give  friendly  assistance  and 
support  to  American  citizens  in  places  where  there  is  no  United  States 
representative,  and  which  they  have  done  for  the  last  twenty  years, 
the  local  authorities  have  lately,  under  the  pretext  that  they  have  no 
order  from  the  minister  of  foreign  affairs  to  recognize  us  as  being 
in  charge  of  American  interests,  commenced  not  only  to  contest  our 
right  to  assist  American  citizens,  but  insist  upon  the  latter  applying 
directly  to  them  for  any  assistance  they  may  need.  Under  these 
circumstances  your  excellency  will  no  doubt  see  the  necessity  of  in- 
structions being  sent  to  the  vali  in  the  sense  required."  (For.  Rel. 
1901,  522.) 

As  to  the  protection  of  American  interests  by  the  British  consular  r^>- 
resentatives  at  Tabriz  and  Van,  In  1898,  see  For.  ReL  1898,  355-^356. 
356-358. 

As  to  the  exercise  by  the  British  agent  and  consul-general  in  Bulgaria  of 
good  offices  in  behalf  of  American  citizens,  see  For.  Rel.  1894,  247. 
See,  also,  Mr.  Uhl,  Act  Sec.  of  State,  to  Mr.  Bayard,  amb.  to 
England,  No.  223,  Nov.  29,  1893,  30  MS.  Inst  Gr.  Br.  412. 

"  Your  No.  164,  dated  at  Guatemala,  May  17th,  is  accompanied  by 
a  copy  of  correspondence  with  Mr.  Friedrich  Augener,  consul  of 
(jermany,  and  with  the  minister  of  foreign  affairs,  in  regard  to  the 
extension  of  protection  to  German  subjects  in  Guatemala  until  the 
arrival  of  the  gentleman  who  is  to  assume  the  charge  of  that  consu- 
late. 

"  Mr.  Augener's  note  to  you  says  that  you  have  '  consented  to  watch 
over  the  interests  of  the  German  subjects  during  the  interval  men- 
tioned,' &c.  In  your  letter  to  the  minister  of  foreign  affairs,  refer- 
ring to  Mr.  Augener's  request,  you  speak  of  it  as  a  '  request  that  the 
citizens  of  his  country  in  Guatemala  may  be  taken  under  the  protec- 
tion of  (your)  this  legation,'  while  the  minister  of  foreign  affairs 
considers  that  you  have  been  '  desired  to  take  charge  of  the  German 
subjects  residing,'  &c. 

"  The  nature  of  the  duties  which  you  are  to  assume  with  regard  to 
these  German  residents  in  Guatemala  is  best  defined  in  the  expres- 
sion used  by  Mr.  Augener  in  his  request  addressed  to  you.  It  is 
imderstood  to  amount  to  the  granting,  during  the  interval  referred  to, 
to  such  Germans  as  may  have  occsaion  to  seek  your  aid,  and  with  the 
consent  of  the  Government  of  Guatemala,  of  your  good  services  in 
their  behalf.  In  the  discharge  of  such  duties  as  may  devolve  upon 
you,  in  this  relation,  you  are  to  be  responsible  to  the  Government  of 
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Germany,  and  that  Government,  and  not  the  Government  of  the 
United  States,  is  responsible  for  your  acts  relative  thereto. 

"  In  view  of  the  probability  that  there  was  not  sufficient  time  to 
consult  your  Government  and  obtain  its  assent  before  answering  the 
request  made  of  you,  your  acceptance  of  the  charge  as  above  ex- 
plained is  approved." 

Mr.  Fish,  Sec.  of  State,  to  Mr.  Williamson,  min.  to  Guatemala,  No.  83, 

June  18,  1874.  MS.  Costa  Rica,  XVII.  179. 
See,  also,  Mr.  Fish,  Sec.  of  State,  to  Mr.  Peirce,  min.  to  Hawaii,  No.  54^ 

Nov,  18,  1871,  MS.  Inst.  Hawaii,  II.  219. 

WTien  diplomatic  intercourse  between  Brazil  and  Portugal  was 
suspended,  in  1894,  by  the  former  Government's  recalling  its  minister 
from  Lisbon  and  giving  passports  to  the  charge  d'aflFaires  of  Portu- 
gal, the  Government  of  the  United  States,  on  being  requested  to 
authorize  its  minister  at  Lisbon  to  protect  citizens  of  Brazil  during 
the  suspension  of  diplomatic  relations,  cabled  to  its  minister  at  Lis- 
bon "  to  use  his  friendly  offices,  with  the  acquiescence  of  the  Portu- 
guese Government,  for  the  protection  of  Brazilian  citizens  in  Portu- 
gal or  the  Portuguese  dependencies  during  the  present  suspension  of 
diplomatic  relations  between  those  countries." 

Mr.  Gresham,  Sec.  of  State,  to  Mr.  Mendonca,  May  31,  1894,  For.  Rel. 
1894,64. 

The  minister  of  the  United  States  at  Lisbon  subsequently  reported  that 
the  minister  of  foreign  affairs  had  told  him  that  in  case  of  need 
during  the  suspension  of  diplomatic  relations,  it  would  be  entirely 
agreeable  to  the  Government  to  have  Brazilian  citizens,  resident  in 
Portugal,  placed  under  the  protection  of  the  American  minister. 
(For.  Rel.  1804,  72.) 

"A  serious  tension  of  relations  having  arisen  at  the  close  of  the  war 
between  Brazil  and  Portugal  by  reason  of  the  escape  of  the  insurgent 
Admiral  da  Gama  and  his  followers,  the  friendly  offices  of  our  repre- 
sentatives  to  thos-'e  countries  were  exerted  for  the  protection  of  the 
subjects  of  either  within  the  territory  of  the  other."  (President 
Cleveland,  annual  message,  Dec.  3,  1894,  For.  Rel.  1894,  viil.) 

"  I  have  to  inclose  a  copy  of  a  note  from  the  Chinese  minister,  of 
the  16th  instant,  concerning  the  petition  addressed  to  him  by  Chinese 
subjects  residing  in  Guatemala. 

"  He  asks,  in  consequence  of  the*  absence  of  any  treaty  relations 
with  that  Republic  permitting  Chinese  to  appoint  consular  repre- 
sentatives therein,  that  you  may  be  allowed  to  exercise  your  good 
offices  in  behalf  of  the  Chinese  subjects  living  in  Guatemala. 

"  This  is  not  an  unusual  request,  and  the  good  offices  of  the  diplo- 
matic and  consular  representatives  of  the  United  States  have  been 
employed  for  the  protection  of  Chinese  elsewhere,  as  well  as  other 
foreigners.    The  interests  of  our  own  people  in  parts  of  Turkey, 
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where  no  United  States  consular  officer  resided,  have  been  looked  after 
by  British  consular  officers. 

"  In  the  present  instance  your  eflForts  are  to  be  confined  to  the 
friendly  intervention  in  case  of  need  for  the  protection  of  the  Chinese 
in  their  person  and  property  from  unjust  and  harsh  treatment.  You 
are  not  to  hold  any  representative  character  or  function  as  respects 
the  Chinese  Government,  and  are  to  act  informally.  Before  taking 
any  steps  in  the  matter,  however,  you  should  represent  to  the  Guate- 
malan Government  the  wish  of  the  Chinese  minister,  and  the  willing- 
ness of  your  Government  to  accede  thereto,  as  herein  indicated,  pro- 
vided the  assent  of  the  Guatemalan  authorities  is  entirely  favorable." 

Mr.  Gresham,  Sec.  of  State,  to  Mr.  Young,  min.  to  Guatemala,  Aug.  18, 
18^,  For.  Rel.  189C,  377. 

See,  also,  For.  Rel.  1894,  175,  331.  332. 

A  similar  request  was  made  in  behalf  of  Chinese  subjects  residing  in 
Nicaragua,  Salvador,  and  Costa  Rica.  Costa  Rica  declined  to  accede 
to  it,  on  the  ground  that  the  number  of  Chinese  there  was  small,  and 
that  the  immigration  of  Chinese  was  forbidden  by  law.  (Mr.  Olney, 
Sec.  of  State,  to  Chinese  Leg.  No.  46,  Nov.  3,  1896,  MS.  Notes  to 
China,  I.  519.) 

The  minister  for  foreign  affairs  of  Guatemala  having  considered  it  due 
to  his  Government  that  the  request  should,  as  a  matter  of  courtesy, 
be  made  by  the  Chinese  Government  or  by  its  representative  in 
Washington,  the  latter  addressed  to  him  a  sealed  communication, 
which  was  transmitted  through  United  States  diplomatic  channels,, 
conveying  such  a  request.  It  appears,  however,  that  the  good 
offices  of  the  United  States  were  previously  recognized.  (For.  Rel. 
1896,  377-379.) 

See,  as  to  a  certificate  to  be  given  to  Chinese  in  Guatemala,  in  conformity 
with  the  laws  of  the  Republic,  For.  Rel.  1896,  379-380. 

In  protecting  Chinese  subjects  in  Guatemala,  the  minister  of  the 
United  States  was  instructed  to  endeavor,  "  by  way  of  good  offices,'' 
"  to  secure  for  them  the  same  degree  of  protection  from  tort "  as  he 
"  could  demand  of  right  for  an  American  citizen  similarly  circum- 
stanced." His  discretion  did  not  extend  to  the  "  presentation  of 
claims;  "  and,  if  any  were  preferred,  he  was  to  report  them  to  the 
Department  of  State,  w^hich  would  bring  them  to  the  knowledge  of 
the  Chinese  Government. 

« 

Mr.  Loom  is,  Acting  Sec.  of  State,  to  Mr.  Combs,  No.  IG,  March  16,  1903, 
For.  Rel.  1903,  573. 

As  to  protection  of  Chinese  in  Nicaragua  and  Salvador,  see  For. 
Rel.  1897,  94-97,  425-426. 

Mr.  Olney,  Secretary  of  State,  in  an  instruction  to  Mr.  Baker, 
United  States  minister  to  Nicaragua  and  Salvador,  of  February  6, 
J  897,  suggested  that  a  certificate  for  the  Chinese  might  be  prepared 
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in  consultation  with  the  Salvadorian  minister  of  foreign  affairs,  and 
that  a  form  like  this  probably  would  suffice : 

"  I, ,  of  the  United  States  of  America,  certify :  That 

claims  to  be  a  subject  of  the  Emperor  of  China,  resi- 
dent in  Salvador,  and  that  upon  proving  his  status  as  such  Chinese 
pubject  he  is  under  the  protection  of  the  Government  of  the  United 
States  and  entitled  to  the  good  offices  of  the  diplomatic  and  consular 
officers  thereof  in  case  of  need,  in  pursuance  of  an  understanding 
between  the  Governments  of  Salvador  and  China  to  that  end." 

For.  Rel.  1897.  426. 

As  to  the  protection  of  Swedish  and  Norwegian  vessels  in  Nicaraguan 

ports,  see  Memorandum,  April  14,  1809,  MS.  Notes  to  Swedish  Leg. 

VIII.  125. 

March  12,  1895,  the  United  States  instructed  its  ambassador  at 
Paris  as  follows:  "At  the  request  of  the  Venezuelan  Government 
you  will,  with  the  acquiescence  of  the  Government  of  France,  upon 
the  retirement  of  the  Venezuelan  minister  and  upon  application  by 
him,  afford  your  friendly  good  offices  for  the  protection  of  Venezue- 
lan citizens  in  France;  but  you  will  not  represent  Venezuela  diplo- 
matically, nor  will  consuls  under  you  act  in  official  representation  of 
Venezuela."  The  French  Government  "  acquiesced  in  the  proposed 
arrangement,  provided,  however,  that  the  pending  diplomatic  ques- 
tions would  have  to  be  settled  between  France  and  Venezuela  them- 
selves." This  proviso  was  in  accord  with  the  instruction  that  the 
embassy  was  not  to  represent  Venezuela  diplomatically. 

Mr.  Uhl.  Act.  Sec.  of  State,  to  Mr.  Vignaud,  charge,  tel..  March  12,  1895, 
For.  Rel.  1895,  I.  424;  Mr.  Vignaud,  charge,  to  Mr.  Gresham,  Sec.  of 
State,  March  22,  1895,  For.  Rel.  1895,  I.  424. 

December  2,  1871,  Mr.  Pile,  the  American  minister  at  Caracas,  was  in- 
structed that  he  might,  with  the  consent  of  the  Venezuelan  Govern- 
ment, present  certain  claims  of  Italian  subjects.  The  Venezuelan 
GoTemment  consented  to  his  acting  in  that  capacity.  (Mr.  Fish» 
Se<*.  of  State,  to  Baron  Blanc,  Feb.  1,  1876,  MS.  Notes  to  Italy,  VII. 
281.) 

August  6,  1901,  hostilities  between  China  and  Venezuela  seeming 
to  impend,  Mr.  Russell,  United  States  charge  at  Caracas,  was  au- 
thorized "  to  take  charge  of  Colombian  interests  by  way  of  good 
offices,  without  assuming  any  representative  character,"  if  the  Colom- 
bian minister  requested  him  to  do  so  and  Venezuela  acquiesced.  The 
Colombian  minister  left  Caracas  a  few  days  later,  after  delivering 
the  keys  of  the  legation  building  to  Mr.  Russell  and  leaving  in  his 
care  the  archives,  which  were  sealed  up  in  boxes  or  parcels,  and  the 
legation  seals,  official  newspapers,  and  books.  Mr.  Russell,  who  was 
charged  by  the  minister  with  no  other  function,  assumed  this  custo- 
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dial  duty,  and  so  informed  the  Venezuelan  Government,  which  ac- 
knowledged-his  communication,  without  express  assent  or  dissent. 

For.  Rel.  1901.  551-553. 

In  the  civil  war  in  Chile  tii  1891,  the  British  Government,  on  the  request 
of  that  of  Germany,  directed  that  the  protection  of  British  ships  of 
war  in  Chilean  waters  be  extended  to  German  subjects.  (Pari. 
Papers,  Chile,  No.  1  (1892).  pp.  8-9.) 

In  May,  1897,  the  minister  of  the  United  States  at  Teheran  inter- 
posed unofficially  his  good  offices  in  behalf  of  the  Jews  in  that  city, 
who  were  then  being  subjected  to  mob  violence  at  the  hands  of  the 
Mohammedans.  His  course  was  approved  with  the  statement  that 
his  "  good  offices  in  this  somewhat  delicate  question  seem  to  have 
been  discreetly  used  in  the  interest  of  common  humanity  and  in 
accordance  with  the  precepts  of  civilization." 

Mr.  Sherman,  Sec.  of  State,  to  Mr.  McDonald,  mlu.  to  Persia,  July  8,  1897, 

For.  Rel.  1897,  431. 
See,  also,  Mr.  Rives,  Act.  Sec.  of  State,  to  Mr.  Pratt,  min.  to  Persia,  No. 

147,  dip.  series,  Oct.  24,  1888,  MS.  Inst.  Persia,  I.  23G. 

In  April,  1899,  during  a  revolution  in  Bolivia,  Mr.  Bridgman, 
United  States  minister  at  La  Paz,  was,  on  the  request  of  the  British 
Government,  instructed  to  protect  British  subjects  and  interests  if 
necessary,  and  to  notify  the  Bolivian  authorities  accordingly.  In 
notifying  the  Bolivian  authorities,  Mr.  Bridgman,  as  he  stated,  "  was 
careful  to  explain  that,  with  my  secretary,  Mr.  Zalles  (also  United 
States  consul),  we  were  asked  to  temporarily  assume  the  duties  of 
charge  d'affaires,  I  as  diplomatic  interests  might  require  and  Mr. 
Zalles  as  consular  interests  might  require,  .  .  .  until  English 
consular  officers  were  appointed."  The  Bolivian  secretary  of  foreign 
relations  replied :  "  It  will  be  very  satisfactory  to  me  to  receive  the 
usual  documents  which  will  accredit  your  excellency  and  Mr.  Zall?  ? 
in  this  new  character,  and  that  will  procure  me  the  pleasure  to  culti  - 
vate  with  your  excellency  double  diplomatic  relations."  Concernirg 
this  correspondence,  the  Department  of  State  wrote :  "  It  is  some- 
what unfortunate  that  in  your  request  to  the  Bolivian  Government 
you  announced  your  temporary  assumption  of  the  duties  of  British 
charge,  and  also  Mr.  Zalles's  temporary  assumption  of  British  con- 
sular representation.  So  presented,  the  Bolivian  Government  may 
not  unnaturally  have  attached  a  formality  to  your  official  position 
which  would  not  have  been  the  case  had  you  followed  the  general  rule 
of  stating  that  you  had  been  asked  to  continue  your  good  offices  in 
behalf  of  British  subjects  and  interests  pending  the  designation  of 
British  officers.  The  object  was,  not  to  invite  your  recognition  in  the 
character  of  British  charge  d'affaires  ad  interim,  but  to  ask  that  in  the 
absence  of  any  British  representative  you,  as  the  United  States  min- 
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ister,  might  be  permitted  to  speak,  unofficially  and  by  way  of  good 
offices,  in  favor  of  any  British  interests  which  might  appear  to  deserve 
that  kind  of  mediation  on  your  part.  The  latter  is  the  usual  way  of 
proceeding  when  unrepresented  foreign  interests  are  provisionally 
intrusted  to  a  representative  of  the  United  States  in  a  foreign  country. 
The  officer  whose  good  offices  are  thus  permitted  is  in  no  sense  an 
officer  of  the  unrepresented  government — he  does  not  report  to  it  nor 
take  its  orders.  His  communication  with  it  is  indirectly  effected 
through  his  own  government.  Upon  your  making  this  clear  to  the 
Bolivian  government  it  is  thought  there  can  be  no  difficulty  in  the  way 
of  your  exerting  your  good  offices  in  thfe  manner  asked  by  the  British 
government  and  contemplated  by  the  instruction  sent  you." 

Mr.  Hay,  Sec.  of  State,  to  Mr.  Bridgman,  min.  to  BollTia,  Jan.  4,  1900, 
For.  Rel.  1899.  109. 

See,  also,  For.  Rel.  1899,  342-n344. 

See  further,  Mr.  Hay.  Sec.  of  State,  to  Lord  Pauncefote,  British  amb..  No. 
1G49,  Jan.  4,  1900,  MS.  Notes  to  Br.  Leg.  XXV.  43;  Mr.  Hay,  Sec.  of 
State,  to  Mr.  Bridgnian,  May  21,  1900,  MS.  Inst.  Bolivia,  II.  146. 

As  to  the  use  of  good  offices  by  the  United  States  minister  in  Bolivia,  in 
belialf  of  George  Melville,  a  British  subject  imprisoned  in  that 
country,  see  For.  Rel.  1901,  24. 

As  to  the  protection  of  Italian  subjects  on  the  west  coast  of  South  Amer- 
ica, during  the  Chile-Peruvian  war,  see  Mr.  Evarts,  Sec.  of  State,  to 
Mr.  Thompson,  Sec.  of  Navy,  Oct.  18,  1880,  134  MS.  Dom.  Let.  649. 

(2)    CASE  OF  SWISS  crrizEMS. 

§  654. 

"The  undersigned,  minister  of  the  Swiss  Confederation,  has 
repeatedly  had  the  honor  to  have  verbal  conferences  with  you  rela- 
tive to  the  question  of  the  protection  of  Swiss  citizens  by  the  repre- 
sentatives of  the  United  States  in  those  countries  in  which  the 
Confederation  has  no  diplomatic  or  consular  representative,  and  the 
undersigned  has  not  failed  to  inform  his  Government,  on  each  of 
these  occasions,  of  the  kindness  with  which  you  have  expressed 
vourself. 

"  The  President  of  the  Confederation  has  instructed  the  under- 
signed to  convey  to  you  his  warmest  thanks  for  the  readiness  with 
which  you  have  been  pleased  to  comply  with  our  wishes  in  this 
matter,  and  to  avail  himself,  at  the  same  time,  of  this  occasion  to 
express  to  you  the  thanks  of  the  federal  council  for  the  valuable 
services  which  have  been  rendered  since  1871  by  your  representa- 
tives to  Swiss  citizens.  The  undersigned  assures  you  that  the  federal 
council  fully  appreciates  the  good  will  and  the  friendly  sentiments 
which  have  been  manifested  by  the  United  States  Government  in 
this  matter. 

H.  Doc.  551— vol  4 38 
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"  With  regard  to  the  scope  of  the  protection  hereafter  to  be 
extended  to  our  citizens  by  your  representatives,  I  have,  however, 
the  honor,  in  obedience  to  the  instructions  x)f  the  President  of  the 
Confederation,  to  remark  that  the  views  expressed  by  you  on  this 
subject  do  not  appear  to  accord  in  all  respects  with  those  of  the 
federal  council,  nor,  as  we  think,  with  the  position  taken  in  relation 
to  this  matter  by  the  United  States  Government  in  the  year  1871. 

"  In  the  opinion  of  the  President  of  the  Confederation,  proteges 
should  be  treated  in  all  respects  as  if  they  were  citizens  of  the  pro- 
tecting country.  A  Swiss,  by  placing  himself  under  the  protection 
of  the  United  States,  becomes  assimilated,  in  the  opinion  of  the 
President  of  the  Confederation,  while  he  is  under  that  protection, 
to  a  citizen  of  the  United  States;  his  character  as  a  Swiss  is  for  the 
time  being  not  to  be  considered,  and,  so  far  as  the  foreign  state  is 
concerned,  he  is  covered  by  the  United  States  flag.  Diplomatic 
protection,  if  it  is  to  have  any  real  meaning,  must  not  be  conditional 
or  limited ;  it  must  be  more  than  an  unofficial  mediation  in  behalf  of 
such  claims  for  indemnity  as  may  arise;  otherwise  it  would  be  of 
no  avail  when  most  needed — that  is  to  say,  at  the  time  when  the 
violated  rights  of  the  protege  are  to  be  asserted. 

"  This  view  of  the  scope  of  the  protection  to  be  afforded  by  no 
means  involves  any  direct  intercourse  of  the  federal  council  with  the 
diplomatic  or  consular  officers  of  the  protecting  state,  and  there 
consequently  seems  to  be  no  ground  for  the  assumption  that  those 
officers  by  protecting  Swiss  citizens  assume  the  role  of  officers  of  the 
Swiss  Confederation.  It  might  rather  be  assumed  that  a  contrary 
state  of  things  took  place,  since  a  Swiss,  who  places  himself  under 
foreign  protection,  loses,  to  a  certain  extent,  the  outward  character- 
istics of  his  nationality. 

"  The  President  of  the  Confederation  does  not,  of  course,  abso- 
lutely decline  to  accept  the  view  that  we  can  not,  by  any  means, 
claim  the  protection  of  our  citizens  by  the  representatives  of  the 
United  States  as  a  right.  He  must,  however,  regard  it  as  his  duty 
to  inform  himself  concerning  the  nature  and  scope  of  the  protection 
of  Swiss  citizens  which  has  been  guaranteed  to  us." 

Col.  Frey,  Swiss  min.,  to  Mr.  Bayard,  Sec.  of  State,  April  15,  1887.  For. 
Rel,  1887,.  1074. 

"I  have  the  honor  to  acknowledge  the  receipt  of  Colonel  Frey's 
note  of  April  15,  last,  on  the  question  of  the  protection  of  Swiss  citi- 
zens by  the  representatives  of  the  United  States  in  those  countries 
where  the  Confederation  has  no  diplomatic  or  consular  representa- 
tive, and  conveying  the  thanks  and  appreciation  of  the  President  of 
the  Confederation  and  of  the  federal  council  for  the  services  which 
have  been  rendered  in  this  way  by  our  representatives  since 
1871.    ... 
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"As  regards  the  scope  of  such  past  or  future  protection,  a  study  of 
the  instructions  issued  to  our  foreign  representatives  does  not  suggest 
any  difference  in  the  assistance  rendered  to  the  Swiss  nation  over  and 
above  any  other  which  might  stand  in  need  of  similar  services, 
nor  does  it  appear  that  such  services  or  protection  went  beyond  the 
authority  given  to  the  minister  in  his  discretion  to  use  his  good  offices 
for  Swiss  citizens  when  in  trouble.  I  do  not  find  myself  in  a  position 
to  altogether  accept  the  view,  if  I  correctly  understand  it,  of  your 
President  that  '  proteges  should  in  all  respects  be  treated  as  if  they 
were  citizens  of  the  protecting  country ;  that  a  Swiss  under  such  cir- 
cumstances becomes  assimilated  to  a  citizen  of  the  United  States ;  that 
his  character  as  a  Swiss  is  for  the  time  not  to  be  considered ;  that  dip- 
lomatic protection  must  not  be  conditioned  or  limited,  and  must  be 
something  more  than  an  unofficial  mediation  on  behalf  of  such  claims 
for  indemnity  as  may  arise.'  All  this  is  to  be  accomplished,  you  also 
suggest,  without  any  direct  correspondence  between  our  representa- 
tives and  the  Swiss  federal  council,  the  more  especially  as  those  of 
your  citizens  who  are  thus  protected  are  supposed  by  your  Govern- 
ment to  a  certain  extent  to  '  lose  the  outward  characteristics  of  their 
nationality.' 

"The  practice  as  regards  this  question  in  the  past  appears  to  be 
based  on  a  circular  addressed  to  our  foreign  representative  by  this 
Department  on  the  15th  of  December,  1871,  explanatory  of  one  of 
June,  1871,  as  follows: 

" '  You  are  informed  that  you  are  not  expected  to  become  a  diplo- 
matic or  consular  officer  of  the  Swiss  Republic,  which  is  prohibited 
by  the  Constitution  to  officers  of  the  United  States  who  are  citizens. 

"'The  intention  is  that  you  should  merely  use  your  good  offices 
in  behalf  of  any  Swiss  in  your  vicinity  who  might  request  them  in 
the  absence  of  a  diplomatic  or  consular  representative  of  Switzer- 
land, and  with  the  consent  of  the  authorities  where  vou  reside.' 

"  This  was  repeated  in  a  circular  issued  by  Mr.  Secretary  Evarts, 
dated  the  28th  June,  1877,  during  the  hostilities  between  Russia  and 
Turkey,  as  follows: 

" '  You  are  consequently  authorized  to  continue  the  exercise  of  your 
good  offices  in  l)ehalf  of  Swiss  citizens  under  the  limitations  pre- 
scribed by  my  predecessor  of  June  16  and  December  15,  1871.' 

"Another  circular,  dated  March  17,  1882,  authorized  our  diplomatic 
and  consular  agents  to  draw  on  this  Department  for  any  expenses 
incurred  in  protecting  Swiss  citizens. 

"  Instructions  to  our  minister  in  China,  dated  July  25,  1872,  stated : 

"'The  protection  referred  to  must  necessarily  be  confined  to  the 
personal  and  unofficial  good  offices  of  such  functionaries;  although, 
when  exercised  to  this  extent  merely,  this  can  properly  be  done  only 
with  the  consent  of  the  Chinese  Government,    ,    ,    ,    Protection  of 
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Swiss  citizens  in  China,  such  as  was  contemplated  by  the  circular 
adverted  to,  by  no  means  necessarily  implies  official  interposition  in 
their  behalf.  They  may  have  efficient  protection  by  personal  appli- 
cation in  their  favor  to  Chinese  or  other  authorities  in  that  country.' 

"  I  find  that  on  August  26, 1885,  our  consul-general  at  Panama  was 
instructed  to  use  the  same  good  offices  for  the  protection  of  Chinese 
subjects  on  the  Isthmus  as  were  covered  by  the  conditions  and  rules 
for  the  use  of  good  offices  by  our  agents  in  behalf  of  Swiss  citizens 
in  the  above-named  circular,  it  being  distinctly  understood  that  the 
United  States  consular  officer  should  not  therebv  become  a  consular 
officer  of  the  Chinese  Government,  and  that  the  consent  of  the  Colom- 
bian Government  should  first  be  obtained. 

"  On  November  9,  1885,  in  the  case  of  a  claim  of  a  Turkish  citizen 
r. gainst  the  Government  of  Colombia,  this  Department  instructed  our 
consul-general  at  Panama: 

" '  It  must  be  distinctly  understood  that  your  friendly  negotiation 
is  only  an  act  of  courtesy  and  an  exercise  of  good  offices,  which  may 
or  may  not  meet  with  a  satisfactory  response  on  the  part  of  the 
Colombian  Government.  The  failure  of  any  response  or  action  on 
the  part  of  that  Government  could  not  be  regarded  by  you  as  a  ground 
of  oflFense,  or  be  followed  by  more  rigorous  measures.  Your  services 
in  the  case  should  be  limited  to  the  simple  transmission  of  the  claim 
or  request  for  information,  without  any  examination  or  discussion  of 
its  justness  or  presentation  of  reasons  why  it  should  be  paid.' 

"A  case  more  directly  in  point  is  the  note  to  your  own  legation  of 
October  8  last,  in  which  I  had  the  honor  to  inform  you  that  our 
minister  at  Bogota  would  be  instructed  to  present  the  claim  of  J. 
Bauer,  a  Swiss  citizen  residing  at  Colon,  to  the  Colombian  Govern- 
ment, with  the  understanding  that  in  so  doing  the  minister  is  to  act 
as  the  agent  to  hand  over  the  papers,  and  not  as  the  representative 
of  Switzerland.  Essentially  the  same  instructions  were  given  on 
the  same  subject  to  the  same  minister  on  October  19,  1886. 

"  It  is  evident  that  anything  further  than  this,  on  behalf  of  other 
nations,  might  involve  this  government  in  great  complications  with 
the  government  to  which  the  protecting  minister  or  consul  was  ac- 
credited, and  on  which,  as  regarded  our  own  aflFairs,  we  had  no  dis- 
puted claims,  and  might  eventually  be  of  as  little  benefit  to  the  Swiss 
nation  as  to  the  United  States." 

Mr.  Bayard,  See.  of  State,  to  Maj.  Kloss,  Swiss  charge,  July  1,  1887,  For. 
Kel.  1887,  107r>. 

**  I  have  received  instructions  from  my  government  to  convey  to  you  its 
warmest  tlianlcs  for  your  aforesaid  note  of  July  1  and  for  the  friendly 
sentiments  therein  expressed.  Although  the  Federal  Ck)uncil  is  unable 
fully  to  share  the  view  stated  in  your  note  with  regard  to  the  nature 
and  scop*»  of  the  relatior:  Iwtween  the  [U'otecting  state  and  ])ersons 
commendeoL  to  its  i)rotectiou,  it  has  nevertheless  been  glad  to  be  in- 
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formed,  In  a  definite  manner,  by  your  note  what  your  Interpretation 
of  the  relation  in  question  Is.  While  the  Federal  Council  now  con- 
siders this  matter  as  settled,  it  desires  to  return  Its  thanks  for  your 
kindness  in  expressing  your  willingness  to  authorize  the  cH)nsular 
representatives  of  the  United  States  to  use  their  good  offices  in  future 
In  behalf  of  Swiss  citizens,  of  which  kindness  the  Federal  Council 
proposes  to  avail  itself,  If  there  shall  be  any  necessity  therefor." 
(Col.  Frey,  Swiss  min.,  to  Mr.  Bayard,  Sec.  of  State,  Oct.  24,  1887,  Id. 
1077,  1078.) 

As  American  consuls  are  not  authorized  to  Incur  expense  In  relieving 
destitute  American  citizens  (not  being  seamen),  neither  are  they 
authorized  to  Incnir  exi)en8e  In  relieving  citizens  of  Switzerland. 
(Mr.  Hunter,  Act.  Sec.  of  State,  to  Mr.  Springer,  act.  cons.  gen.  at 
Havana,  No.  101,  Nov.  6,  1883,  108  MS.  Inst.  Consuls,  G18.  The 
matter  was,  however,  brought  to  the  attention  of  the  Swiss  Gov- 
ernment, with  a  view  to  the  possibility  of  reimbursing  Mr.  Springer.) 

The  consul  at  Guayaquil  was  Instructed  to  use  his  good  offices  in  behalf 
of  Swiss  citizens  who  were  galled  on  for  military  service  in  Ecuador. 
(Mr.  Frellnghuysen,  Sec.  of  State,  to  Col.  Frey,  MS.  Notes  to  Switz.. 
I.  59.) 

As  to  the  declination  of  the  Chilean  government  to  accept  the  good 
offices  of  the  American  minister  in  the  presentation  of  claims  of 
Swiss  citizens  against  Chile,  except  on  the  basis  of  a  formal  agree- 
ment, see  Mr.  Frellnghuysen,  Sec.  of  State,  to  Col.  Frey,  Swiss  mlu., 
Dec.  18,  1883,  MS.  Notes  to  Swltz.,  I.  58;  Mr.  Hunter,  Act.  Sec.  of 
State,  to  C^ol.  Frey,  Sept.  24,  18H4,  Id.  80;  Mr.  Frellnghuysen  to  Col. 
Frey,  Dec.  11,  1884,  Id.  91 ;  Mr.  Bayard.  Sec.  of  State,  to  Col.  Frey, 
June  13,  1885,  Id.  103. 

For  subsequent  conventions  between  Switzerland  and  Chile  concerning 
claims,  see  Moore,  Int.  Arbitrations,  V.  4857. 

As  to  the  presentation  of  Swiss  claims  against  Colombia  through  the 
American  minister  at  Bogota,  see  Mr.  Porter,  Act  Sec.  of  State,  to 
MaJ.  Kloss,  charge,  Aug.  11,  1SS5,  MS.  Notes  to  Swltz.  I.  107. 

As  to  an  explanation  to  the  Guatemalan  Government  of  the  limits  of  the 
protection  extended  to  Swiss  citizens,  see  Mr.  Hall,  mln.  to  Cent. 
Am.,  to  Mr.  Bayard.  Sec.  of  State,  No.  717.  Oct.  7,  1887,  For.  Kel. 
1888,  I.  82. 

As  to  the  case  of  a  Swiss  citizen  In  Brazil,  see  For.  Rel.  1804,  675-077. 

"As  to  the  protection  from  violence  of  Swiss  citizens  now  sojourning  at 
treaty  ports  In  China,  the  shliw  of  war  of  the  United  States  will, 
whenever  necessity  arises,  grant  them  the  same  protection  as  they 
would  to  any  other  citizens  or  subjects  of  a  neutral  foreign  power 
residing  In  the  same  ix)rt."  (Mr.  Uhl,  Act  Sec.  of  State,  to  Mr. 
Travel,  Swiss  Leg.,  Nov.  13.  1894,  For.  Uel.  1894,  677. 

In  1899  a  Swiss  citizen,  who  had  for  some  years  been  engaged  in 
business  in  Morocco,  having  become  the  agent  of  the  Philadelphia 
Commercial  Museums,  at  Mazagan,  renounced  the  French  protection, 
under  which  he  had  been  living,  and  applied  to  the  consul-general 
of  the  United  States  at  Tangier  for  American  protection,  and  for 
three  certificates  for  semsars  and  mahalats  in  his  employ.  The  con- 
sul-general declined  to  issue  the  certificates,  since  it  would  be  an 
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official  act.  His  action  was  approved,  the  Department  of  State  hold- 
ing that  the  issuance  of  the  certificates  "  would  invDlve  not  merely 
protection  to  a  Swiss  citizen,  but  would  be  an  unwarranted  attempt 
to  extend  to  persons  who  are  citizens  of  neither  the  United  States 
nor  Switzerland  the  rights  guaranteed  by  a  treaty  to  which  Switzer- 
land is  not  a  party." 

Mr.  Hay.  Sec.  of  State,  to  Mr.  Doucher,  No.  250,  Nov.  3,  1899,  MS.  Notes 
to  Switz.  I.  573. 

See,  also,  Mr.  Adee,  Second  Assist  Sec  of  State,  to  Mr.  Gummer^,  No.  143, 
Nov.  7,  1899,  169,  MS.  Inst  Consuls,  654. 

See  Mr.  Adee,  Second  Assist  Sec.  of  State,  to  Mr.  Partridge,  consul- 
general  at  Tangier,  No.  20,  March  19,  1898,  160  MS.  Inst  Ck>n8ul8, 
624,  referring  to  Department's  No.  44,  May  6,  1895,  to  the  Tangter 
consulate,  as  containing  copies  of  all  the  circulars  relating  to  the 
protection  of  Swiss  citizens. 

"  The  Federal  Council  leaves  each  one  of  its  citizens  who  may  settle 
in  a  country  where  the  Confederation  has  no  diplomatic  or  consular 
agent  entirely  free  to  place  himself  under  the  protection  of  such 
power  as  he  sees  fit,  and  has  therefore  no  objection  to  the  represen- 
tatives of  the  United  States  at  Cairo  and  at  Alexandria  being 
instructed  to  comply  with  the  request  of  Dr.  E.  Ceresole  and  A. 
du  Souchet  and  to  enter  their  names  in  their  list  of  proteges. 

'*  Yet,  as  the  protection  afforded  by  the  United  States  of  America 
to  Swiss  citizens  is  confined,  when  granted,  to  extending  to  them 
their  unofficial  good  offices,  while  Germany  and  other  powers  make 
absolutely  no  distinction,  in  this  connection,  between  the  Swiss  pro- 
teges and  their  own  people,  it  would  be  desirable  that  in  each  indi- 
vidual case  Swiss  citizens  who  apply  for  the  protection  of  the  United 
States  of  America  be  expressly  warned  of  the  fact  that  the  protection 
of  representatives  of  the  United  States  is  limited,  and  particularly 
that  the  latter  are  under  no  circumstances  permitted  to  intervene  offi- 
cially in  their  behalf  with  the  authorities  of  the  country  to  which 
they  are  accredited." 

Mr.  Lardy,  Swiss  charge,  to  Mr.  Hill,  Act  Sec.  of  State,  July  25,  1901. 
For.  Rel.  1901,  507. 

Mr.  Adee,  Acting  Secretary  of  State,  replying  to  Mr.  Lardy,  August  5, 
1901,  stated  that  a  translation  of  his  note  lind  been  sent  to  the  consul- 
general  at  Caiix).  with  instructions  to  follow  the  suggestion  to  inform 
such  Swiss  citlxens  as  might  put  themselves  under  his  protection 
that  he  would  b^  able  only  to  extend  unoflicially  his  good  offices  in 
their  behalf  in  cmfe  of  need.     (For.  Rel.  1901,  508.) 

-iU*e,  also.  For.  Hel.  1901,  5(^,  505,  506. 

Set  Mr.  Fish,  Sec.  of  State,  to  Mr.  Cubisol,  June  27,  1876 ;  to  Mr.  Heap, 
Oct.  12,  and  Dec.  11,  1877:  MS.  Inst.  Barbary  Powers,  XV.  479,  484, 
487. 
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(3)    CITIZENS   OF  BELLI0ERENT8. 

§655. 

In  1867,  on  the  execution  of  Maximilian,  the  diplomatic  and  con- 
sular representatives  of  various  European  powers 
were  withdrawn  from  Mexico,  so  that  those  powers 
were  left  without  representation  near  the  Government  of  President 
Juarez.  Under  these  circumstances  requests  were  made  by  the 
powers  in  question  for  the  protection  of  their  citizens  or  subjects 
by  the  representatives  of  the  United  States.  On  August  10,  1867, 
Mr.  Seward  instructed  the  minister  of  the  United  States  at  Mexico 
that  the  United  States,  in  conformity  with  a  political  custom  which 
had  long  obtained  and  was  sanctioned  by  the  general  interests  of 
civilization,  had  consented  .to  allow  its  diplomatic  and  consular 
representatives  in  Mexico  to  take  charge  of  the  interests  of  citizens 
of  the  states  in  question  and  of  any  other  states  whose  governments 
were  found  in  the  same  condition  of  nonrepresentation.  Mr.  Seward 
added  that  this  could  be  done,  however,  only  with  the  consent  and 
acquiescence  of  the  Government  of  Mexico,  and  that  no  proceedings 
should  be  taken  by  the  representatives  of  the  United  States  in  be- 
half of  the  citizens  of  such  foreign  states  "  different  from  the  course 
prescribed  by  this  Government,  for  its  representatives,  for  the  pro- 
tection of  the  interests  of  citizens  of  the  United  States." 

The  Mexican  Government,  September  7,  1867,  when  the  matter 
was  brought  to  its  attention,  particularly  in  respect  of  French  and 
Belgian  subjects,  replied :  "  The  Government  of  Mexico,  desiring  to 
avoid  all  danger  of  differences  in  its  friendly  relations  with  the 
United  States,  does  not  think  it  desirable  that  you  should  interpose 
any  mediation  of  an  official  character  in  the  affairs  that  may  be  pre- 
sented by  French  and  Belgian  subjects.  Without  the  necessity  of 
a  mediation  of  an  official  character,  if  you  should  desire  to  interpose 
in  some  cases  your  private  goo<l  offices,  the  Government  will  attend  to 
the  same  with  all  possible  consideration." 

With  reference  to  this  response,  Mr.  Seward,  October  25, 1867,  said : 
"  You  will  respect  the  wishes  of  the  Government  of  Mexico  in  this 
matter,  and  will  lend  your  good  offices  to  the  subjects  of  France  and 
Belgium  in  that  country  under  the  instructions  heretofore  given  you, 
in  such  manner,  whether  public  and  official  or  private  and  unofficial, 
as  shall  l)e  most  acceptable  to  the  Government  of  the  Republic." 
Subsequently,  on  November  19,  1867,  Mr.  Seward,  referring  to  this 
instruction,  said:  "You  will  be  able  to  bring  to  the  notice  of  the 
Government  of  Mexico  any  grave  complaint  made  to  you  without 
transcending  the  proprieties  of  unofficial  and  confidential  communi- 
cations." # 
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Mr.  Seward,  Sec.  of  State,  to  Mr.  Otterbourg,  min.  to  Mexico,  Aug.  10, 
1867,  Dip.  Cor.  1867,  II.  447;  Mr.  Lerdo  de  Tejada,  niin.  of  for.  aff., 
to  Mr.  Otterbourg,  Sept  7,  1867,  id.  459,  463;  Mr.  Seward,  Sec.  of 
State,  to  Mr.  Plumb,  chargC*,  No.  13,  Oct.  25,  1867,  Id.  465,  466 ;  same 
to  same,  No.  20,  Nov.  19,  1867,  id.  479,  480. 

9 

"  North  German  Government  asks  United  States  to  exert  good  offi- 
ces through  their  legation  at  Paris  during  war,  for 
Franeo-Germmn    protection  of  North  Germans  in  France.    President 

directs  you  to  notify  the  Duke  de  Gramont  of  this 
request,  and  say  that  if  the  French  Government  consents  thereto,  the 
United  States  will  extend  to  North  Grermans  same  care  which  they 
extended  to  subjects  of  the  Emperor  in  Mexico." 

Mr.  Fish,  Sec.  of  State,  to  Mr.  Wasbburne,  min.  to  France,  tel.,  July  19, 
1870,  For.  Rel.  1870,  65. 

"  Soon  after  the  existing  war  broke  out  in  Europe,  the  protection  of 
the  United  States  minister  in  Paris  was  invoked  in  favor  of  North 
Germans  domiciled  in  .French  territory.  Instructions  were  issued  to 
grant  the  protection.  This  has  been  followed  by  an  extension  of 
American  protection  to  citizens  of  Saxony,  Hesse,  and  Saxe-Coburg, 
Gotha,  Colombia,  Portugal,  Uruguay,  the  Dominican  Republic,  Ecu- 
ador, Chili,  Paraguay,  and  Venezuela,  in  Paris.  The  charge  was  an 
onerous  one,  requiring  constant  and  severe  labor,  as  well  as  the  exer- 
cise of  patience,  prudence,  and  good  judgment.  It  has  been  per- 
formed to  the  entire  satisfaction  of  this  Government,  and,  as  I  am 
officially  informed,  equally  so  to  the  satisfaction  of  the  Government  of 
North  Germany." 

President  Grant,  annual  message,  Dec.  5,  1870,  For.  Rel.  1870,  p.  3. 

For  details  of  aid  rendered  through  Mr.   Washburne,  minister  of  the 

United  States  In  Paris,  to  Germans  in  Paris  In  August,  1870,  see  Mr. 

Washburne  to  Mr.  Fish,  Aug.  15  and  Aug.  22,  1870,  and  other  papers 

forwarded  with  President  Hayes's  message  of  Feb.  6,  1878,  S.  Ex. 

Doc.  24,  45  Cong.  2  sess. 
As  to  Mr.  Washburne's  exercise  of  good  offices  in  behalf  of  the  Archbishop 

of  Paris,  who  was  imprisoned  and  afterwards  executed  by  order  of 

the  Commune,  see  message  of  President  Hayes,  Feb.  6,  1878,  and 

accompanying  documents,  id.  187,  209. 

"  I  was  glad  to  know  that  the  Department  coincided  with  Mr.  Ban- 
croft and  myself  in  the  opinion  that  all  these  expenses  [those  for 
the  relief  of  Germans  in  Paris  during  the  siege]  should  be  paid  by  the 
United  States.  It  would  certainly  have  been  unworthy  of  a  great 
government  like  ours  to  permit  itself  to  be  paid  for  hospitalities 
extended  to  the  subjects  of  other  nations  for  whom  our  protection  had 
been  sought."  • 
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Mr.  Washburne,  minister  at  Paris,  to  Mr,  Fish,  Nov.  18,  1870,  Franco- 
German  War,  President  Hayes's  message  of  Feb.  6,  1878,  S.  Ex.  Doc. 
24,  45  Cong.  2  sess.  97,  98. 

"Have  i-eceived  a  telegram  from  the  United  States  minister  in 

Japan   with   reference  to   taking  Japanese   citizens 

ChinMe-JapmnMe  under  the  protection  of  the  United  States  in  case  of 

^*'*  war.     Chinese   Government  has  given   consent  and 

asks  the  United  States  to  protect  Chinese  in  Japan.    A  reply  is 

requested." 

Mr.  Denby,  charge,  to  Mr.  Gresham,  Sec.  of  State,  July  24,  1894,  For.  Rel. 
1894,  95. 

"China  acceding,  you  may  act  as  custodian  Japanese  legation  and 
afford  friendly  offices  for  protection  Japanese  subjects  in  China, 
either  directly  or  through  consuls  acting  under  your  instructions, 
but  you  will  not  represent  Japan  diplomatically." 

Mr.  Gresham,  See.  of  State,  to  Mr.  Denby,  Jr.,  charge,  tel.,  July  26,  1894, 
For.  Kel.  1894,  95.  The  same,  mutatis  mutandis,  was  cabled  to  Mr. 
Dun,  min.  to  Japan,  July  26,  1894,  For.  Rel.  1894,  372,  in  response  to 
China's  request  that  the  United  States  undertalwe  the  protection  of 
Chinese  in  Japan. 

"  The  action  of  the  Government  of  Japan,  in  committing  the 
interests  of  its  subjects  in  China  to  the  care  of  the  diplomatic  repre- 
sentative of  the  United  States  during  the  existence  of  hostilities 
between  China  and  Japan,  renders  it  expedient  that  you  should  be 
instructed  as  to  the  nature  of  your  duties  in  the  delicate  situation 
in  which  you  are  thus  placed. 

"  The  Japanese  Government,  when  it  solicited  the  interposition  of 
our  diplomatic  representative  in  China  in  behalf  of  Japanese  sub- 
jects during  hostilities,  was  informed  that  such  interposition  would 
be  permitted  with  the  consent  of  the  Chinese  Government.  Such 
consent  has  been  given.  Moreover,  the  diplomatic  representative 
of  the  United  States  at  Tokyo  has,  at  the  request  of  the  Chinese 
Government,  and  with  the  consent  of  the  Government  of  Japan,  been 
charged  with  the  care  of  the  interests  of  Chinese  subjects  in  the  latter 
country  pending  hostilities. 

"  The  function  with  which  you  are  thus  charged,  with  the  consent 
of  the  Government  to  which  you  are  accredited,  is  one  that  calls  for 
the  exercise  of  personal  judgment  and  discretion.  It  is  an  unofficial, 
not  an  official,  function.  A  minister  of  the  United  States  can  not  act 
officially  as  the  diplomatic  representative  of  another  power,  such 
an  official  relation  being  prohibited  by  the  Constitution  of  the  United 
States.  But,  apart  from  this  fact,  the  circumstances  under  which  the 
function  in  question  is  to  be  discharged  imply  personal  and  unofficial 
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uction.  The  state  of  war  into  which  China  and  Japan  have  entered 
is  inconsistent  with  the  continuance  of  diplomatic  intercourse  between 
them.  Your  position  is  that  of  the  representative  of  a  neutral  power, 
whose  attitude  toward  the  parties  to  the  conflict  is  that  of  impartial 
amity.  Your  interposition  in  behalf  of  the  subjects  of  one  of  them 
is  not  to  be  considered  as  an  act  of  partisanship,  but  as  a  friendly 
office  performed  in  accordance  with  the  wishes  of  both  parties.  This 
principle  you  are  constantly  to  bear  in  mind,  in  order  that,  while 
doing  what  you  can  consistently  with  international  law  for  the  pro- 
tection of  the  interests  of  Japanese  subjects  in  China,  you  may  not 
compromise  our  position  as  a  neutral. 

"  By  consenting  to  lend  its  good  offices  in  behalf  of  Japanese  sub- 
jects in  China,  this  Government  can  not  assume  to  assimilate  such 
subjects  to  citizens  of  the  United  States,  and  to  invest  them  with  an 
extraterritoriality  which  they  do  not  enjoy  as  subjects  of  the  Emperor 
of  Japan.  It  can  not  assume  to  hold  them  amenable  to  the  laws  of 
the  United  States  nor  to  the  jurisdiction  of  our  minister  or  consuls ; 
nor  can  it  permit  our  legation  or  our  consulates  to  be  made  an  asylum 
for  offenders  against  the  laws  from  the  pursuit  of  the  legitimate 
agents  of  justice.  In  a  word,  Japanese  subjects  in  China  continue  to 
be  the  subjects  of  their  own  sovereign,  and  answerable  to  the  local  law 
to  the  same  extent  as  heretofore.  The  employment  of  good  offices  in 
their  behalf  by  another  power  can  not  alter  their  situation  in  this 
regard. 

"  On  several  proper  occasions  the  Government  of  the  United  States 
has  permitted  its  diplomatic  and  consular  representatives  to  exercise 
iheir  good  offices  in  behalf  of  the  citizens  or  subjects  of  a  third 
power,  as  in  Mexico  in  1867  and  in  the  Franco-German  war  in 
1870.  For  many  years  good  offices  have  been  exercised  by  our  dip- 
lomatic and  consular  representatives  in  behalf  of  citizens  of  Switzer- 
land in  China,  as  well  as  in  other  countries,  where  the  Swiss  Republic 
is  without  such  representatives.  In  this  relation  it  is  proper  to 
refer  to  an  instruction  of  this  Department  to  its  diplomatic  repre- 
sentative in  China,  of  July  25,  1872,  in  which  the  protection  to 
be  extended  by  our  minister  and  consuls  to  Swiss  citizens  in  that 
country  is  defined  as  follows: 

" '  The  protection  referred  to  must  necessarily  be  confined  to  the 
personal  and  unofficial  good  offices  of  such  functionaries.  Although 
when  exercised  to  this  extent  merely,  this  can  properly  be  done 
only  with  the  consent  of  the  Chinese  Government,  that  consent 
must  not  be  allowed  to  imply  an  obligation  on  the  part  of  a  diplo- 
matic or  consular  officer  of  the  United  States  in  that  countrv  to 
assume  criminal  or  civil  jurisdiction  over  Swiss  citizens,  or  to  make 
himself  or  his  government  accountable  for  their  acts.' 
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"  But,  while  you  are  to  act  unofficially,  you  will  carefully  examine 
any  complaints  that  may  be  laid  before  you  in  behalf  of  Japanese 
subjects,  and  make  such  representations  to  the  Chinese  Government 
as  the  circumstances  may  be  found  to  warrant;  and  in  all  ways 
you  will  do  what  you  can,  consistently  with  the  principles  hereto- 
fore stated,  for  the  protection  of  Japanese  subjects  in  China,  and 
their  interests." 

Mr.  Gresbam,  Sec.  of  State,  to  Mr.  Denby,  Jr.,  cbarg^  at  Peking,  Aug.  20, 
1894,  For.  Rel.  1894,  106.  Tbe  Hame  iustruetion.  mutatis  mutandis, 
was  sent  on  tbe  same  day  to  Mr.  Dun.  luin  at  Tokyo,  in  relation  to 
tbe  protection  of  Cbinese  in  Japan. 

"  Referring  to  my  instructions  of  the  29th  ultimo,  in  relation  to 
the  exercise  by  our  diplomatic  and  consular  representatives  in  China 
of  good  offices  in  behalf  of  Japanese  subjects  in  that  country,  I 
inclose  herewith  for  your  information  a  copy  of  an  imperial  ordi- 
nance promulgated*  at  Tokyo  on  the  4th  of  August  last,  touching 
the  status  of  Chinese  subjects  in  Japan. 

"  By  the  treaty  between  China  and  Japan,  signed  at  Tientsin  Sep- 
tember 13,  1871,  it  is  provided  in  article  13,  which  relates  to  the 
trial  and  punishment  of  offenses  committed  in  the  jurisdiction  of 
one  of  the  contracting  parties  by  subjects  of  the  other,  that  '  when 
arrested  and  brought  up  for  trial,  the  offender,  if  at  a  port,  shall 
be  tried  by  the  local  authority  and  the  consul  together.  In  the 
interior  he  shall  be  tried  and  dealt  with  by  the  local  authority,  who 
will  officially  communicate  the  facts  of  the  case  to  the  consul.' 

"The  treaties  between  China  and  Japan  being  abrogated  by  the 
state  of  war  now  existing  between  the  two  countries,  the  consuls 
of  the  one  country  no  longer  exercise  the  powers  and  the  qualified 
jurisdictional  intervention  with  which  they  were  invested  by  the 
treaties  in  the  territory  of  the  other  in  time  of  peace.  The  Japanese 
Government,  therefore,  in  the  first  article  of  the  imperial  ordinance, 
declares  that  Chinese  subjects  in  Japan  shall  be  wholly  subject  to 
the  jurisdiction  of  the  Japanese  courts.  The  abrogation  of  the 
treaties  is  necessarily  attended  with  the  same  effect  upon  the  status 
of  Japanese  subjects  in  China  as  upon  that  of  Chinese  subjects  in 
Japan;  and  this  Government,  as  has  heretofore  been  stated,  can 
not  invest  Japanese  subjects  in  China,  or  Chinese  subjects  in  Japan, 
with  an  extraterritoriality  which  they  do  not  possess  as  the  subjects 
of  their  own  sovereign. 

"  The  good  offices,  however,  which  this  Government  has  granted 
are  to  be  exercised  on  all  proper  occasions  and  to  the  full  extent 
allowed  by  international  law." 
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Mr.  Gresham,  Sec.  of  State,  to  Mr.  Denby,  Jr.,  charg^'  at  Peking.  Sept.  18, 
1894.  For.  Rel.  1804,  117.     See,  also,  375. 

[Inclosure. — The  Japan  Dally  Mall. — Yokohama,  Thursday,  August  9,  1894.] 

"  Imperial  ordinance, 

**  We  publish  below  an  authorized  translation  of  the  important  imi)erial 

ordinance  of  the  4th  instant. 
"  We  hereby  sanction  the  present  regulations  relating  to  Chinese  subjects 

residing  In  Japan,  and  order  the  same  to  l>e  promulgated. 
"(Privy  seal.) 

"(H.  I.  M*s  Sign  Manual.) 
"  The  4th  day,  the  8th  month,  the  27th  year  of  Meiji, 
"  (  Countersigned  ) 

"Count  Ito  IIibobumi, 

"  Minister  President  of  State. 
"Count  Inouye  Kaoru, 
** Minister  of  State  for  Howe  Affairs. 

"  MUTSU  MUNEMITSU. 

"  Minister  of  State  for  Foreign  Affairs. 

"  YOSHIKAWA  AKIMASA, 

"  Minister  of  State  for  Justice. 


tt 


Imperial  ordinance,  No.  137. 


'Abt.  1.  Chinese  subjects  are  authorized,  subject  to  the  provisions  of  this 
ordinance,  to  continue  to  reside  in  those  places  In  Japan  where  they 
have  hitherto  been  permitted  to  reside  and  there  to  engage  In  all 
peaceful  and  lawful  occupations  with  due  protection  of  life  and  prop- 
erty, and  subject  to  the  Jurisdiction  of  Japanese  courts. 

'Abt.  2.  Chinese  subjects  residing  in  Japan  in  accordance  with  the  pre- 
ceding article  shall,  within  twenty  days  after  the  promulgation  of 
this  ordinance,  apply  to  the  governor  of  the  prefecture  where  they 
reside  to  register  their  residences,  occupations,  and  names. 

'Abt.  3.  Certificates  of  registration  will  be  issued  by  the  governors  of 
prefectures  to  Chinese  subjects  who  I'egister  themselves  In  pursuance 
of  the  preceding  article. 

'Abt.  4.  Chinese  subjects  who  register  themselves  according  to  article  2 
shall  be  entitled  to  change  their  places  of  residence,  provided  they 
obtain  from  the  governor  of  the  prefecture  where  they  are  registered 
vls<?s  upon  the  certificates  of  registration  and  apply  to  the  governor 
of  the  prefecture  of  their  new  residence  within  three  days  after 
arrival  to  be  reregistered  as  prescribed  by  article  2. 

'Art.  5.  The  governors  of  prefectures  may  expel  from  the  territories  of 
Japan  Chinese  sul)Jects  who  fail  to  register  themselves  as  required 
by  this  ordinance. 

Abt.  6.  Chinese  subje<.'ts  who  Injure  the  Interests  of  Japan  commit 
offenses,  or  disturb  order,  or  are  suspected  of  any  of  the  above  acts, 
shall,  In  addition  to  the  i>enalties  denounced  for  such  acts,  be  liable 
to  expulsion  by  the  governors  of  prefectures  from  the  territories  of 
Japan. 

'Abt.  7.  The  present  ordinance  applies  to  Chinese  subjects  employed  by 
the  Japanese  Government  or  subjects. 
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"Abt.  8.  The  present  ordinance  does  not  affect  the  orders  and  measures  of 
the  imperial  military  authorities  which  may  be  issued  against  Chinese 
subjects  residing  in  Japan  In  connection  with  wariilse  mattei's. 

"Abt.  9.  Permissions  to  Chinese  subjects  to  enter  the  territories  of  Japan 
after  the  promulgation  of  this  ordinance  shall  be  limited  to  those 
specially  granted  by  the  minister  of  home  affairs  through  governors 
of  prefectures. 

"Art.  10.  The  present  ordinance  shall  be  enforced  from  the  date  of  pro- 
mulgation." 

See,  also.  President  Cleveland,  annual  message,  Dec.  3,  1894. 

Mr.  Charles  Donby,  jr.,  charge  d'affaires  ad  interim,  sent  to  the  consuls  of 
the  United  States  In  China,  July  31,  1894,  a  confidential  circular,  i:i 
which  he  instructed  them  that  while  they  were  to  exert  their  go.nl 
offices  for  the  protection  of  Japanese  subjects  in  their  vicinity,  they 
were  to  act  as  consuls  of  the  United  States  and  not  as  representa- 
tives of  Japan,  and  were  to  confine  themselves  strictly  to  such  acts  as 
might  be  performed  by  the  consul  of  a  power  friendly  to  and  at  peace 
with  China.  They  might,  if  requested  so  to  do,  become  the  custodian 
of  the  Japanese  consulate  and  take  charge  of  the  archives,  but  it  would 
not  be  proper  to  raise  the  American  flag  on  the  buildings.  Their  duty 
would  be  conflned  to  the  protection  of  Japanese  subjects  only,  and 
they  would  not  be  charged  with  any  Japanese  consular  functions  or 
authority.  (For.  Rel.  1894,  97.)  The  Japanese  charge  d'affaires 
turned  over  his  legation  to  Mr.  Denby,  August  1,  1894,  and  left  Peking 
on  the  afternoon  of  the  next  day. 

"The  governments  of  both  China  and  Japan  have  in  special  dispatches 
transmitted  through  their  respective  diplomatic  representatives 
expressed  in  a  most  pleasing  manner  their  grateful  appreciation  of 
our  assistance  to  their  citizens  during  the  unhappy  struggle  and  of 
the  value  of  our  aid  in  paving  the  way  to  their  resumption  of  peace- 
ful relations."  (President  Cleveland,  annual  message,  Dec.  2,  1895, 
For.  Rel.  1895,  I.  xxiii.) 

For  the  thanks  of  the  Emperor  of  Japan,  see  For.  Rel.  1895,  II.  969. 

"As  a  friendly  recognition  of  the  assistance  rendered  by  the  diplomatic 
and  consular  officers  of  the  United  States  to  Japanese  subjects  during 
the  war  of  1895  between  Japan  and  China,  the  Japanese  Government 
tendered,  through  the  representative  channel,  valuable  gifts  to  those 
officers.  Inasmuch  as  the  friendly  offices  so  exerted  by  the  agents  of 
the  United  States  In  that  quarter  were  in  pursuance  of  formal  instruc- 
tions, and  were  impartially  given,  as  well  to  Chinese  in  Japan  as  to 
Japanese  in  China,  at  the  request  of  each  government  and  as  a  usual 
act  of  international  consideration,  motives  of  delicacy  prompted 
avoidance  gf  ail  api)earance  of  i)ersonal  service  on  the  part  of  officers 
who  only  discharged  a  simple  duty  Imposed  by  their  own  government. 
The  Japanese  minister  at  Washington  was  therefore  requested  to 
make  known  to  the  Japanese  Government  the  sentiments  of  this  Gov- 
ernment in  the  matter,  expressing  due  appreciation  of  Its  amicable 
desires  with  equal  regret  at  being  unable  to  permit  acceptance  of  the 
proffered  gifts."  (Report  of  Mr.  Olney,  Sec.  of  State,  to  the  Presi- 
dent, Dec.  7,  1896,  For.  Rel.  189C,  I.  xxvii.) 

In  Instructing  the  American  minister  at  St.  Petersburg,  concerning  the 
request  of  the  Korean  minister  there,  that  he  discharge  diplomatic 
functions  tenuwrarily  in  behalf  of  the  latter's  country,  the  Department 
of  State  said; 
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"  You  will  of  course  understand  that  the  authority  vested  in  you,  subject 
to  the  consent  of  the  Russian  GoTernment,  is  intended  to  mean  that 
you  may  exercise  your  good  offices  in  behalf  of  Korean  subjects.  It  is 
not  expected  that  you  will  act  as  the  responsible  diplomatic  agent  of 
Korea,  neither  can  you  perform  representative  functions  under 
instruction  from  the  Korean  foreign  office."  (Mr.  Sherman,  Sec.  of 
State,  to  Mr.  Breckinridge,  No.  419,  June  4,  1897,  MS.  Inst  Russia, 
XVII.  579.) 

August  6,  1894,  the  Tsung-li-Yamen  informed  the  diplomatic  rep- 
resentative of  the  United  States  at  Peking,  who  was 
Cue  of  JaptnoM    h^qj^  charged  with  the  protection  of  Japanese  subjects 

in  China,  that  it  was  reported  that  Japanese  spies  had 
been  sent  into  the  interior  of  China  in  disguise  and  that  they  would  be 
severely  dealt  with  if  apprehended.®  The  minister  of  China  at  Wash- 
ington subsequently  complained  that  the  United  States  consul  at 
Shanghai  was  protecting  Japanese  spies.  The  legation  at  Peking  was 
instructed  to  report  inmiediately  and  fuUy.^  Mr.  Charles  Denby,  jr., 
then  charge  d'affaires  ad  interim,  replied  that,  according  to  the  state- 
ment of  the  Yamen,  the  prefect  of  Shanghai  saw  in  the  French  conces- 
sion two  Japanese  wearing  Chinese  clothing  and  secured  their  arrest 
by  the  French  consul.  The  latter  delivered  them  over  to  the  consul- 
general  of  the  United  States,  who  refused  to  give  them  up  without  defi- 
nite instructions  from  the  United  States  legation.  The  Chinese  Gov- 
ernment demanded  their  delivery.  Mr.  Denby  suspended  action  and 
requested  instructions.  He  did  this,  as  he  stated,  for  two  reasons. 
One  was  that  the  exclusive  jurisdiction  of  the  Chinese  authorities 
over  subjects  of  a  ix)wer  at  war  with  China,  resident  in  the  foreign 
settlements  at  Shanghai,  was  sufficiently  in  doubt  to  justify  the  for- 
eign authorities  in  demanding  proof  of  guilt  and  stipulating  for  a 
fair  trial  before  giving  up  such  subjects  when  accused.  The  custom 
in  time  of  peace  as  to  foreigners  residing  in  Shanghai,  who  were  sub- 
jects of  a  foreign  power  having  no  treaty  with  China  and  hence  not 
enjoying  the  privileges  of  extraterritoriality,  was  to  be  tried  when 
arrested  for  crime  by  the  "  mixed  court,"  namely,  a  Chinese  magis- 
trate sitting  with  a  foreign  "  assessor."  The  foreigners  at  Shanghai 
wished  to  establish  the  principle  that  this  procedure  should  be  fol- 
lowed in  time  of  war  against  subjects  of  a  belligerent  power.  They 
were  strongly  averse  to  establishing  the  precedent  that  China  should 
have  exclusive  jurisdiction  over  such  persons.  During  the  Franco- 
ChinCse  war,  Russia,  said  Mr.  Denby,  used  her  good  offices  for  the 
protection  of  the  French  in  China,  and  French  subjects  arrested  at 
Shanghai  were  actually  brought  before  the  Russian  consul  for  hear- 

a  For.  Rel.  1894,  100. 

»  Mr.  Greslinm.  Seo.  of  State,  to  Mr.  Denby,  Jr.,  charge  d'affaires  ad  Int  at 
Peking,  Aug,  18,  1894,  For.  Rel.  189i,  103. 
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ing,  and  China  had  made  no  effort  to  interfere  with  them.  The 
second  reason  for  suspending  action  was  stated  to  be  that  of 
humanity.  It  was  suggested  that  the  consuls  of  the  United  States 
should  act  as  arbitrators  in  the  matter.*'  The  Government  of  the 
United  States  replied  that  the  nature  of  the  protection  to  be  rendered 
to  Japanese  in  China  seemed  to  be  misapprehended;  that  lending 
good  offices  did  not  invest  Japanese  with  extraterritoriality,  nor 
should  the  legation  or  consulates  be  made  an  asylum  for  Japanese 
who  violated  the  local  laws  or  committed  belligerent  acts;  that  the 
protection  was  to  be  exercised  unofficially  and  consistently  with 
neutrality;  that  the  consul-general  should  not  have  received  the  two 
Japanese  and  was  not  authorized  to  hold  them ;  and  that  the  sugges- 
tion that  the  American  consuls  act  as  arbitrators  was  not  entertained.^ 
Instructions  were  given  to  surrender  them  unconditionally.^ 

Mr.  Denby  accordingly  instructed  the  consul-general  at  Shanghai 
that  he  was  not  authorized  to  hold  the  alleged  spies  and  directed 
him  to  deliver  them  over  to  the  taotai.  They  were  thereupon 
delivered  over.'  They  were  decapitated  at  Nanking  on  the  8th  of 
October.  The  Japanese  minister  at  Washington  stated  that,  in  the 
opinion  of  his  Government,  the  consul  of  the  United  States  at  Shang- 
hai could  not  under  the  circumstances  have  held  the  men  against  the 
demand  of  the  authorities.  It  appears,  however,  that  the  Chinese 
minister  at  Washington,  when  advised  of  the  decision  to  give  the  men 
up,  was  requested  that  they  might  not  be  tried  till  the  return  of  Mr. 
Denby,  senior,  the  minister  of  the  United  States,  who  was  then  absent 
on  leave,  to  Peking.  The  request  was  made,  not  with  a  view  to 
exact  a  condition,  but  with  a  view  to  prevent  any  precipitate  or 
aggravated  action,  and  it  was  afterwards  understood  that  the  Chi- 
nese Government  had  acceded  to  it.  Mr.  Denby,  however,  had  not 
reached  his  post  when  the  execution  took  place/ 

"  I  have  to  acknowledge  the  receipt  of  dispatch  of  the  1st  of  Sep- 
tember  from   our  charge  at   Peking,   in   relation   to  the   deliverj' 

«  For.  Rel.  1894,  109. 

ft  Mr.  Gresham,  Sec.  of  State,  to  Mr.  Denby,  charge  d'affaires,  tel.,  Aug.  29, 
1894,  For.  Rel.  1894.  106. 

cFor.  Rel.  1894,  108.  It  seems  that  the  two  Japanese  were  arrested  by  the 
French  police  on  the  French  concession  at  the  instance  of  the  Chinese  authori- 
ties, and  that  the  French  consul-general  then  sent  them  to  the  consul-general 
of  the  United  States.  The  action  of  the  French  consul-general  appears  to  have 
l)€en  approved  by  the  French  minister  at  Peking,  who  stated  to  the  charge 
d'affaires  of  the  United  States  that  the  French  consul-general  not  only  was  not 
required  to  surrender  the  men  to  China,  but  that  he  bad  not  the  right  to  dc  so. 
(For.  Rel.  1894,  112.) 

d  For.  Rel.  1894.  115. 

«  For.  Rd.  18M,  124-127. 
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of  the  two  alleged  Japanese  spies  at  Shanghai  into  the  custody  of  the 
Chinese  authorities. 

"As  it  is  probable  that  you  have  already  received  the  formal  in- 
structions of  the  Department  in  regard  to  the  exercise  of  good  ofTict^s 
in  behalf  of  Japanese  subjects  in  China,  pending  the  war  between 
that  country  and  Japan,  it  is  not  necessary,  in  replying  to  the  present 
dispatch,  to  amplify  the  views  previously  expressed  on  that  subject. 

"  In  dealing  with  the  case  of  the  alleged  spies  at  Shanghai,  it  has 
not  been  the  purpose  of  the  Department  to  prejudge  any  question  that 
might  arise  in  any  other  war  than  that  now  existing  between  China 
and  Japan.  The  stipulations  in  the  treaties  between  those  countries 
on  the  subject  of  jurisdiction  are  reciprocal.  As  you  will  learn  by  the 
instructions  of  the  Department  heretofore  sent  to  your  legation,  the 
Japanese  (lovernment,  on  the  4th  of  A^ugust,  two  days  after  the  pub- 
lication in  the  official  gazette  of  its  declaration  of  war  against  China, 
issued  an  imperial  ordinance  in  which  it  was  declared,  as  one  of  the 
fir':t  results  of  the  state  of  war,  that  Chinese  subjects  in  Japan  should 
bo  wholly  subject  to  the  jurisdiction  of  the  Japanese  courts. 

'^After  the  alleged  spies  at  Shanghai  were  delivered  over  to  the 
Chinese  authorities,  a  report  was  published  in  the  newspapers  to  the 
effect  that  they  had  l)een  immediately  l)eheaded.  Refering  to  this 
report,  the  secretary  of  legation  and  charge  d'affaires  ad  interim  of 
Japan  in  this  city  made,  on  the  5th  of  September,  a  statement  which 
was  published  by  the  press  on  the  following  day,  in  which  it  was 
declared  that  the  delivery  of  the  two  suspected  Japanese  into  the 
hands  of  the  Chinese  authorities  was  entriely  in  conformity  with  the 
Japanese  interpretation  of  the  authority  and  power  of  neutral  con- 
Fuls.  A  copy  of  this  statement  is  herewith  inclosed.  On  the  JOth  of 
Septemlx»r  a  further  statement  from  the  same  quarter,  on  the  same 
subject,  was  published ;  a  copy  of  this  statement  is  also  enclosed. 

"  While  holding  that  under  the  particular  circumstances  the  alleged 
spies  were  not  subject  to  the  jurisdiction  of  the  consul-general  of  the 
United  States,  and  could  not  be  given  asylum  by  him,  I  took  proper 
measures  to  prevent  any  summary  action  by  the  Chinese  authorities, 
and,  as  the  Department  is  at  present  advised,  no  such  action  was  taken. 
When  I  informed  the  Chinese  minister  of  the  views  of  the  Department 
touching  the  authority  of  the  consul-general,  I  requested  that  the 
prisoners  should  not  be  tried  until  the  return  of  the  minister  of  the 
United  States  to  his  post.  This  specific  time  was  suggested,  as  it 
afforded  ample  opportunity  for  investigation  and  deliberation.  The 
Chinese  minister  agreed  to  my  suggestion,  and  at  once  telegraphed  to 
his  Government  in  regard  to  our  understanding. 

"  I  have  no  reason  to  suppose  that  this  understanding  has  not  been 
kept.  On  the  9th  of  October,  more  than  a  month  after  the  first  report 
of  the  execution  of  the  alleged  spies,  the  consul-general  at  Shanghai 
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telegraphed  to  the  Department  that  they  were  alive  and  had  been  well 
treated.  I  had  already  been  assured  by  the  Chinese  minister  of  this 
fact,  and  he  has  also  given  me  an  assurance  within  the  last  few  days 
of  the  groundlessness  of  the  more  recent  report  of  their  execution. 
The  Department  observes  the  statement  made  by  our  charge  that  it 
never  was  his  intention  ultimately  to  refuse  to  give  up  the  alleged 
spies,  and  appreciates  the  solicitude  he  felt  to  secure  every  possible 
guarantee  of  just  and  humane  treatment  for  them;  and  it  is  gratify- 
ing to  believe  that  the  Chinese  authorities  have  exhibited  due  appre- 
ciation of  the  circumstances. 

"  This  Government  would  be  glad  to  see  an  arrangement  made 
between  China  and  other  interested  powers  which  should  define  the 
jurisdictional  rights  of  the  foreign  settlement  at  Shanghai,  with  re- 
spect to  crimes  charged  to  have  been  committed  therein  in  time  of 
war,  as  well  as  in  time  of  peace.  AMiether  China  would  lye  willing  to 
yield  her  jurisdiction  in  respect  to  subjects  of  a  belligerent  charged 
with  offenses  against  the  laws  of  war,  may  be  doubtful.  It  is  not 
supposed  that  any  of  the  French  subjects  to  whom  the  dispatch  of 
our  legation  refers  as  having  been  brought  before  the  Russian  consul 
at  Shanghai  for  hearing,  during  the  Tonquin  war,  were  charged  with 
offenses  of  that  character.  However  this  may  be,  the  consuls  of  the 
United  States  in  China,  as  has  been  pointed  out  in  prior  instructions 
of  the  Departemnt,  have  never  been  invested  with  power  to  exercise 
jurisdiction  over  the  citizens  or  subjects  of  another  nation. 

"  The  Department  had  repeatedly  so  held,  even  in  respect  to  citi- 
zens of  Switzerland,  who  have  for  many  years  been  under  the  protec- 
tion of  our  ministers  and  consuls.  It  may  also  be  noticed  that  Hall, 
in  his  recent  work  on  Extraterritoriality  in  the  East,  adverts  to  the 
fact  that,  while  what  is  known  as  the  doctrine  of  assimilation  has 
prevailed  in  Turkey  and  certain  other  countries,  the  British  orders  in 
council  touching  consular  jurisdiction  in  China  do  not  purport  to 
authorize  the  exercise  of  such  jurisdiction  by  British  consuls  except 
in  the  case  of  British  subjects." 

Mr.  Gresbam,  Sec.  of  State,  to  Mr.  Denby,  cbarg6  in  China,  Oct.  30,  1804, 
For.  Rel.  1894.  119. 

**  [Inclosure  1.     United  Press  Dispatch.] 

"  Statement  of  Japanese  legation,  September  5,  1894, 

"  Wabhinoton,  September  5. 
'•  Mr.  Tsunejlro  Miyaoka,  Japanese  secretary  of  legation,  said  this  morn- 
ing In  relation  to  the  reported  action  of  United  States  Consul-General 
Jernigan  at  Shangbai,  in  delivering  the  two  suspected  Japanese  into 
the  hands  of  the  Chinese  authorities,  that  It  was  entirely  In  con- 
formity with  the  Japanese  interpretation  of  the  authority  and  power 
of  neutral  consuls  In  a  belligerent  country,  and  that  should  Japan 

H.  Doc.  551— vol  4 39 
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Rnflpeot  any  Chinese  subject,  resident  in  Japan,  of  being  openly  hostile 
to  the  Japanese  Government,  or  believe  that  justice  warranted  their 
arrest,  Japan  would  not  recognize  the  jurisdiction  of  any  neutral 
consul  over  the  8U8i>ect 
**The  neutral  consuls,  while  expected  to  exert  their  friendly  offices  to 
prevent  as  far  as  i)ossibIe  any  injustice  or  undue  severity  being  done 
the  natives  of  one  country  while  in  the  land  of  the  other,  had  no 
actual  jurisdiction  whatever.  Neither  our  consul's  action  nor  the 
summary  punishment  meted  out  to  the  unfortunate  Japanese  by 
Chinese  authorities,  it  was  said,  occasioned  any  surprise  at  the 
Japanese  legation." 

"  [Inclosure  2.] 

**  Statement  of  Japanese  secretary  of  legation  and  charge  d'affaires  ad 
interim,  yew  York  Herald,  September  10,  1894. 

**  Speaking  of  the  status  of  the  Japanese  and  Chinese  In  their  respective 
countries  he  said : 

"  *  One  of  the  results  of  war  between  the  Chinese  and  the  Japanese  was 
the  abrogation  of  all  treaties  between  the  two  Governments.  One  of 
these  was  in  relation  to  the  jurisdiction  held  by  consular  courts  over 
the  subjects  of  the  two  Governments  In  their  respective  jurisdictions. 

*'  *  CONSULAR  COUBT  JUBISDICTION  ABROGATED. 

•*  •  Knowing  what  would  be  the  result  of  a  formal  declaration  of  war,  the 
Japanese  Government,  before  making  it,  informed  its  consular  officers 
in  China  of  its  intended  action.  The  formal  declaration  of  war, 
which  it  made  in  the  imperial  rescript  of  August  1,  was  published 
in  the  official  gazette  of  the  Japanese  Government  on  August  2.  On 
August  4  an  imperial  ordinance  was  issued  relating  to  the  status  of 
Chinese  subjects  residing  within  the  territory  of  Japan.  The  ordi- 
nance prescribes  regulations  for  the  protection  of  the  Chinese  In  my 
country,  and  consists  of  ten  articles.  The  first  article  provides  that 
Chinese  subjects  shall  enjoy  the  protection  of  their  persons  and  prop- 
erty, and  shall  continue  to  reside  In  those  localities  to  which,  under 
treaty  stipulations,  they  have  been  iiermitted  to  come.  The  article 
also  sets  forth  that  they  shall  be  permitted  to  continue  their  avoca- 
tions which  they  were  pursuing  before  the  declaration  of  war,  but 
shall  be  sul)ject  to  the  jurisdiction  of  the  Japanese  courts. 

"  *  From  this  article  you  can  see  that  Japan  claims,  In  spite  of  the  treaty 
stipulations,  the  right  to  exercise  jurisdiction  over  all  Chinese  resid- 
ing In  her  territory,  and  allows  them  to  remain  only  under  condition 
that  they  shall  l>e  amenable  to  our  courts,  giving  them  in  return  the 
entire  protection  of  tlie  law  and  administrative  authority. 

"  *  So  far  as  the  ruite<l  States  is  concerned,  this  much  of  Its  attitude 
toward  the  two  countries  is  clear.  The  protection  which  the  United 
States  consular  and  diplomatic  officers  shall  extend  to  Chinese  in 
Japan  and  Japanese  in  China  can  not  include  consular  jurisdiction.' " 

"  When  I  arrived  at  Yokohama  I  Intended  to  leave  on  the  first  ship  that 
was  bound  for  Shangliai.  I  was  Induced  to  delay  my  departure  three 
days  in  order  to  see  Viscount  Mutsu,  secretary  for  foreign  affairs,  who 
proposed  to  come  up  from  Hiroshima  to  see  me.  My  interview  with 
the  secretary  was  not  important. 
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"  It  soon  appeared  that  he  emphatically  repudiated  the  Idea  that  Ameri- 
can consuls  could  exercise  Jurisdiction  over  Chinese  In  Japan.  The 
whole  question,  therefore,  both  In  China  and  Japan,  remains  exactly 
as  ordered  by  you."  (Mr.  Denby,  min.  to  China,  to  Mr.  Greeham, 
Sec.  of  State.  Oct.  30,  1894,  For.  Rel.  1894,  122.) 

April  5,  1898,  the  Department  of  State  made  to  the  British  ambas- 
sador at  Washington  a  confidential  request  that  in 
Bpaniih-Ameriean  ^^^  ^f  trouble  between  Spain  and  the  United  States, 

the  British  consul-general  at  Havana  might  take 
charge  of  the  property  and  papers  belonging  to  the  American  consu- 
late there. 

April  5,  1898,  a  telegraphic  instruction  was  sent  to  the  American 
ambassador  in  London  accepting  the  offer  of  the  British  ambassador 
at  Madrid  to  take  charge  of  the  American  legation  there  in  case  of 
necessity.  Coupled  with  this  acceptance,  the  hope  was  expressed 
that  the  British  consuls  might  be  authorized  to  extend  a  like  courtesy 
should  any  American  consuls  in  Spanish  territory  request  them  to 
take  charge  of  the  consular  archives.  Authority  for  the  purpose  was 
given  by  the  British  Government. 

For.  Rel.  1898,  966-967. 

In  July,  1898,  relief  In  money  was  extended  by  the  United  States  through 
the  acting  British  consul-general  at  Havana  to  a  number  of  Ameri- 
cans who  were  reiwrted  to  be  in  danger  of  starving  in  that  city. 
(For.  Rel.  1898,  998-1000.) 

See,  as  to  the  exercise  by  the  British  consular  representative  at  Havana 
during  the  war  of  good  offices  in  behalf  of  the  interests  of  the 
Missionary  Society  of  the  Southern  Baptist  Convention,  For.  Rel. 
1898,  987-989. 

See,  as  to  the  death  of  Mr.  Rawson- Walker,  British  consul  at  Manila, 
who  had  charge  of  ^Vmerican  interests  in  Manila  during  the  war  with 
Spain,  For.  Rel.  1898,  375-379. 

See,  as  to  the  protection  of  British  interests  by  the  American  consul  at 
La  Guayrn,  in  Venezuela.  For.  Rel.  1898,  379. 

See,  as  to  the  death  of  Mr.  Ramsden,  formerly  British  consul  at  Santiago 
de  Cuba,  who  rendered  services  in  guarding  American  interests  dur- 
ing the  war  with  Spain,  For.  Rel.  1898,  380-.S82. 

"  Our  relations  with  Great  Britain  have  continued  on  the  most  friendly 
footing.  Assenting  to  our  rcijuest,  the  protection  of  Americans  and 
their  interests  in  Spanish  jurisdiction  was  assumed  by  the  diplo- 
matic and  consular  representatives  of  Great  Britain,  who  fulfilled 
their  delicate  and  arduous  trust  with  tact  and  zeal,  eliciting  high 
commendation.  I  may  be  allowed  to  make  fitting  allusion  to  the 
instance  of  Mr.  Ramsden,  Her  Majesty's  consul  at  Santiago  de 
Cuba,  whose  untimely  death  after  distinguished  service  and  untiring 
effort  during  the  siege  of  that  city  was  sincerely  lamented."  (Presi- 
dent McKlnley,  annual  message,  Dec.  5.  1898,  For.  Rel.  1898,  Ixxvi.) 

As  to  the  thanks  of  the  Government  of  the  United  States  extended  through 
the  British  foreign  office  to  the  diplomatic  and  consular  representa- 
tives of  Great  Britain,  and  esx)ecially  to  Sir  U,  Druminoud  Wolff, 
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British  ambassador  at  Madrid,  for  their  friendly  offices  to  the  United 
States  and  its  citizens  during  the  suspension  of  diplomatic  relations 
l>etween  the  United  States  and  Spain,  see  Mr.  Hay,  Sec.  of  State,  to 
Mr.  Choate,  ambass.  to  England,  June  27,  lSd9,  For.  Rel.  18d9, 348-^50. 

"  I  have  the  honor  to  inform  you  that  before  leaving  Washington, 
and  in  fulfillment  of  the  instructions  of  his  Government,  Mr.  Polo  y 
Bernabe  confided  to  me  and  at  the  same  time  to  the  minister  of 
Austria-Hungary  the  protection  of  Spanish  subjects  and  interests  in 
the  United  States. 

''  With  a  view  to  simplify  in  practice  the  accomplishment  of  the 
mission  which  our  respective  governments  have  accepted,  the  minis- 
ter of  Austria-Hungary  and  I  have  made  in  common  accord  the  fol- 
lowing arrangements  : 

''  First.  The  archives  of  the  Spanish  legation  in  Washington  will 
remain  stored  in  the  legation  of  Austria-Hungary. 

"  Second.  The  care  of  the  consular  archives  and  the  protection  of 
Spanish  interests  will  be  confided  to  the  consulates-general  of  Austria- 
Hungary  in  New  York  and  Chicago  and  the  consulates  of  France  in 
New  Orleans,  San  Francisco,  and  Philadelphia. 

"  Third.  In  those  localities  where  only  one  of  the  two  countries  has 
a  representative,  he  will  assume  the  j)rotection  of  Spanish  interests ; 
in  those  places  where  the  two  countries  are  only  represented  by  con- 
sular agents,  such  protection  will  be  exercised  by  the  French  agent. 

"  Fourth.  Questions  the  adjustment  of  which  may  necessitate  rep- 
resentations to  the  Department  of  State  will  be  dealt  with  either  by 
the  minister  of  Austria-Hungary  or  by  me,  accordingly  as  the  Aus- 
trian or  French  consul  shall  have  had  the  initiative  therein. 

"  Fifth.  In  all  other  cases  I  shall  charge  myself  alone  with  the  steps 
to  be  taken  with  respect  to  the  Government  of  the  United  States. 

"  I  to-day  send  instructions  in  this  sense  to  the  French  consuls,  and 
I  will  be  grateful  to  you  to  be  pleased  to  invite  the  competent  authori- 
ties to  extend  to  them,  the  case  arising,  all  the  needful  facilities." 

M.  Cambon,  French  amb.,  to  Mr.  Sherman,  Sec.  of  State,  April  22,  1898, 

For.  Rel.  1898,  785. 
An  identic  note,  mutatis  mutandis,  was  sent  to  the  Secretary  of  State  on 

the  same  day  by  Mr.  IlengelmliUer,  minister  of  Austria-Hungary. 

(For.  Rel.  1898,  785.) 

"  I  beg  to  inform  you  that  the  Government  of  the  United  States 
admits  your  friendly  action  in  assuming  charge  of  the  protection  of 
Spanish  subjects  and  interests  in  the  United  States,  and  that  the 
scheme  which  you  and  the  Austro-Hungarian  minister  have  devised 
for  the  practical  division  of  the  charge  you  have  simultaneously 
assumed  is  provisionally  accepted  so  long  as  experience  shall  show  its 
convenience  in  practice.    It  is,  of  course,  understood,  in  conformity 
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with  the  international  usage  which  obtains  in  circumstances  like  the 
present,  that  the  arrangement  contemplates  only  the  friendly  offices 
of  yourself  or  of  your  esteemed  colleague,  as  well  as  of  the  consular 
representatives  of  your  respective  nations,  should  occasion  therefor 
arise,  with  regard  to  Spanish  subjects  and  their  interests  actually 
within  the  jurisdiction  of  the  United  States,  and  embraces  no  repre- 
sentative office  by  either  of  you  on  behalf  of  the  Government  of 
Spain,  between  which  and  the  Government  of  the  United  States  a 
condition  of  war  unhappily  exists. 

"  I  shall  communicate  to  the  competent  authorities  copies  of  the 
notes  thus  addressed  to  me  by  yourself  and  the  Austro-Hungarian 
minister,  to  the  end  that  they  may  give  all  due  heed  to  such  repre- 
sentations as  the  agents  of  either  country  may  feel  called  upon  to 
make  in  behalf  of  Spanish  subjects  and  interests  in  fulfillment  of  the 
friendly  office  of  protection  thus  assumed  and  admitted.  In  order, 
however,  that  no  confusion  may  exist  as  to  the  distribution  of  pro- 
tective functions  among  the  respective  consulates,  I  beg  that  you  will 
favor  me  with  a  list  of  the  French  consular  officers  who  have  been 
designated  to  act  in  the  manner  stated  in  your  note." 

Mr.  Sherman,  Sec.  of  State,  to  M.  Cambon,  French  amb.,  April  25,  1898, 
For.  Rel.  1898,  786,  787. 

A  similar  eommunioation  was  also  sent  to  Mr.  HengelmUlIer,  minister  of 
Austria-Hungary.     (For.  Rel.  1898,  787.) 

April  2G,  1898,  M.  Cambon  and  Mr.  Hengelmtiller  transmitted  to  the 
Department  of  State,  in  compliance  with  4ts  request,  lists  of  the 
consular  officers  of  their  respective  countries  charged  at  various 
places  in  the  United  States  with  the  care  of  Spanish  interests.  (For. 
Rel.  1898,  788-789. ) 

At  the  request  of  the  Spanish  minister  in  Mexico,  the  Mexican  consuls  at 
Laredo,  Texas,  and  Nogales,  Arizona,  where  there  were  no  French  or 
Austrian  consuls,  were  permitted,  with  the  consent  of  the  United 
States,  to  extend  their  friendly  protection  in  case  of  need  to  Spanish 
interests  in  those  quarters,  with  the  understanding  that  such  corre- 
spondence as  the  Mexican  minister  at  Washington  might  receive  from 
tlie  consuls  in  question  would  be  turned  over  to  M.  Cambon  for 
action.     (For.  Rel.  1898,  791-792.) 

See  Mr.  Moore,  Assist.  Sec.  of  State,  to  Governor  of  Arizona,  May  12, 
1898,  228  MS.  I)om.  Let.  423. 

Aug.  12,  1898,  M.  Cambon,  tlie  French  ambassador,  acting  under  special 
authority  from  the  Spanish  Government,  concluded  with  the  Secre- 
tary of  State  the  preliminary  peace  protocol  of  that  date. 

"  I  have  the  honor  to  acknowledge  the  receipt  of  your  note  of  the 
17th  instant,  in  which  you  state  that  the  Spanish  (lovernment,  not 
wishing  to  make  use  any  longer  of  the  good  offices  which  the  Govern- 
ment of  France  has  rendered  it  in  its  diplomatic  communications 
with  the  United  States,  wishes  to  send  to  Washington  one  of  its 
con.suls  from  Canada,  who  would  be  authorized  to  attend  to  all  the 
questions  of  detail  the  settlement  of  which  the  cessation  of  hostilities 
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will  naturally  permit  or  necessitate.  You  therefore  inquire,  by  order 
of  your  Government,  whether  the  Government  of  the  United  States 
is  disposed  to  permit  such  a  consul  to  be  sent  to  Washington  in  the 
capacity  of  an  unofficial  agent. 

"  The  general  terms  in  which  the  Spanish  Government  has  caused 
its  suggestion  to  be  conveyed  leave  the  Department  in  some  doubt 
as  to  the  precise  object  with  which  it  is  made  or  as  to  the  precise 
capacity  in  which  the  proposed  unofficial  agent  is  to  act,  but  the 
statement  that  the  Spanish  Government  does  not  wish  any  longer  to 
make  use  of  the  good  offices  which  your  Government  has  rendered 
it  in  its  diplomatic  communications  with  the  United  States  indicates 
that  such  agent,  who,  although  a  consul  accredited  to  another  Govern- 
ment, would  have  no  official  standing  with  reference  to  this  Gov- 
ernment, would  be  expected  to  discharge  in  some  sense  diplom:  tic 
functions. 

"  To  such  a  measure  there  are,  it  is  conceived,  two  objections.  In 
the  first  place,  although  hostilities  have  been  .suspended,  the  state  of 
war  between  the  United  States  and  Spain  still  continues. 

"  In  the  second  place,  the  Department  is  not  informed  as  to  the 
questions  of  detail  to  which  the  suggestion  of  the  Spanish  Govern- 
ment refers.  Arrangements  have  already  been  made  fer  the  treat- 
ment of  the  particular  matters  with  reference  to  which  the  suspension 
of  hostilities  was  proclaimed.  The  immediate  evacuation  of  Cuba, 
Porto  Rico,  and  other  Spanish  islands  in  the  West  Indies  is  to  be 
carried  out  by  commissioners  specially  appointed  for  that  purpose, 
and  the  question  of  peace  is  to  be  treated  of  by  specially  appointed 
commissioners  who  are  to  meet  in  Paris. 

"  Under  these  circumstances,  it  seems  to  this  Government  to  be 
desirable  that  diplomatic  communications  between  the  United  States 
and  Spain  in  relation  to  any  questions  other  than  those  above  men- 
tioned should  for  the  present  continue  to  be  conducted  through  the 
very  acceptable  channel  through  which  they  have  heretofore  been 
made  since  the  beginning  of  the  war." 

Mr.  Moore,  Acting  Sec.  of  State,  to  M.  Cambon,  French  amb.,  Aug.  19, 
1S9S,  For.  Rel.  1808,  803.     See,  also,  804,  805,  806. 

On  the  request  of  the  British  Government  the  United  States  con- 
sul at  Pretoria  was  instructed,  in  the  event  of  the  nec- 
oerwar.  eSvSarv  withdrawal  from  Pretoria  of  the  British 
agent,  to  afford  to  British  interests,  with  the  assent  of  the  South 
African  (Tovernnient,  "  the  friendly  protective  offices  usual  in  such 
contingencies.''  In  another  place  the  phrase  "  friendly  and  neutral 
protective  offices  ''  was  employed. 

Mr.  Hill,  Act.  Sec.  of  State,  to  Mr.  Tower,  British  charge,  Oct  11.  1899, 
For.  Hel.  ISiKi.  liTii);  Mr.  Adee,  Act.  Sec.  of  State,  to  Mr.  Tower, 
Bntish  charges  Oct  13,  1899,  id.  351. 
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In  January,  180G,  It  being  represented  that  the  American  consul  at  Pre- 
toria was  disabled  by  fever,  and  that  the  case  was  urgent,  the  United 
States  unofficially  requested  that  the  necessary  measures  for  the  pro- 
tection of  John  Hays  Hammond  and  other  American  citizens,  then 
under  arrest  In  the  Transvaal  for  alleged  complicity  in  the  Jameson 
raid,  might  be  taken  through  the  British  representative  at  Pretoria. 
On  this  request  the  British  (Jovernnient  instructed  its  high  commis- 
sioner in  South  Africa  to  extend  the  same  protection  In  l>ehalf  of 
the  American  citizens  involved  in  the  charge  of  rebellion  as  would  be 
taken  In  the  interest  of  British  subjects  under  like  circumstances. 
(For.  Rel.  ISIXJ,  rK;2-r)(5J). ) 

Subsequently  Hammond  and  other  leaders  pleaded  guilty,  and  were  sen- 
tenced to  death.  The  sentences  were  subsequently  commuted  to  a 
fine  of  £2r>,0()0  each,  and  this  amount  having  been  paid,  the  prisoners 
were  released.     (For.  Rel.  1896.  50^-581.) 

On  the  eve  of  the  war  with  Russia,  the  Japanese  Government,  refer- 
ring to  the  action  of  the  United  States  in  the  Chinese- 

BnMo-Japtneie    Japanese  war,  asked  that  the  diplomatic  and  consular 

representatives  of  the  United  States  should  be  per- 
mitted to  assume  charge  of  Japanese  interests  in  Russia  upon  the 
withdrawal  of  the  diplomatic  and  consular  representatives  of  Japan. 
The  United  States  granted  this  request,  with  the  assent  of  Russia, 
and  the  American  ambassador  at  St.  Petersburg  was  directed  to 
instruct  the  American  consuls  that  they  might  take  charge  of  Japan- 
ese consulates  and  archives,  but  that  they  had  no  Japanese  functions 
or  authority,  and  could  use  their  good  offices  only  for  the  protection 
of  Japanese  subjects  and  their  interests. 

For.  Rel.  1904,  430,  714. 

.  12.  Relations  wrrn  the  Nayt. 

"  Your  despatch  of  the  25th  of  March,  No.  18,  has  been  received. 
I  learn  from  it  that  the  Argentine  Government  has  not  given  you 
an  answer  to  the  tender  of*  good  offices  which  the  United  States 
have  made  to  the  belligerents  in  the  Paraguayan  war.  While  the 
delay  is  regretted,  your  proceedings  in  regard  to  that  matter  are 
approved. 

"  You  have  informed  me  of  the  proposition  which  you  submitted 
to  Admiral  Godon,  that  he  should  furnish  vou  facilities  to  secure 
a  personal  interview  with  Mr.  Washburn,  our  representative  at  Para- 
guay, with  a  view  to  the  same  propositions  of  peace,  and  of  the 
decision  of  the  admiral  that  he  could  convey  despatches  only,  thus 
virtually  declining  to  convey  yourself  to  the  vicinity  of  Mr.  Wash- 
burn's residence.  You  have  also  informed  me  that  the  admiral 
thought  it  not  inconsistent  with  his  duty  to  hold  such  communica- 
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tion  with  the  Brazilian  minister  at  Buenos  Ayres  as  to  afford  ground 
for  a  report  that  he  had  so  arranged  with  them  that  you  should  not 
hold  the  personal  interview  with  Mr.  Washburn  which  you  desired. 

"  Mr.  Washburn  in  a  recent  despatch  has  brought  the  same  facts 
to  the  notice  of  this  Department. 

"  In  connection  with  this  subject  it  seems  to  be  expected  by  yourself 
as  well  as  by  Mr.  Washburn  that  this  Department  will  define  the 
proper  relations  subsisting  between  the  political  representatives  of 
the  United  States  and  the  naval  officer  commanding  the  United  States 
squadron  in  the  South  Atlantic. 

"  I  think  proper,  therefore,  to  say  on  this  occasion  that  in  regard 
to  so  distant  a  theatre  as  that  in  which  the  Paraguayan  war  is  carried 
on,  it  is  not  possible  for  the  Government  of  the  United  States  to 
foresee  distinctly  at  any  time  the  future  course  of  military  or  polit- 
ical events,  and  so  to  anticipate  possible  emergencies.  For  these 
reasons  it  is  inconvenient  to  give  specific  instructions  for  the  govern- 
ment of  either  its  political  representatives  or  its  naval  agents  in 
regard  to  many  possible  contingencies.  Powers  concerning  political 
questions  distinguished  from  naval  affairs  are  entrusted  to  the  care 
of  the  ministers  of  the  United  States,  and  the  President's  instructions 
are  communicated  by  this  Department.  Responsibilities  of  a  pecu- 
liar character  are  devolved  upon  the  commander  of  the  squadron 
and  the  President's  instructions  are  conveyed  through  the  Navy 
Department.  It  seldom  happens  that  political  and  naval  instructions 
which  may  bear  upon  such  mere  contingencies  are,  in  fact,  or  practi- 
cally can  be,  harmonized  between  the  two  Departments,  each  of  which 
generally  holds  under  survey  a  peculiar  and  limited  field,  and  knows 
of  no  special  occasion  to  look  beyond  that  field.  If  in  any  case  it 
is  foreseen  that  cooperation  between  a  minister  and  a  naval  com- 
mander will  be  practicable  and  useful,  that  cooperation  is  distinctly 
commanded  by  the  President.  If,  however,  it  is  not  foreseen  that 
such  cooperation  would  be  practicable  and  necessary  or  useful,  the 
agent  of  each  class  is  necessarily  left  to  proceed  according  to  his 
own  discretion  within  the  range  of  the  general  instructions  he  has 
received  from  the  Department  under  which  he  is  employed.  It  is 
expected  that,  in  the  absence  of  instructions,  the  agents  of  the  two 
classes,  if  practicable,  will  confer  together  and  agree  in  any  unfore- 
seen emergencies  which  may  arise  and  in  regard  to  which  no  specific 
instructions  for  the  common  direction  of  both  may  have  been  given 
by  the  President. 

"  There  is  no  subordination  of  the  ministers  to  the  commanders  of 
a  squadron,  and  no  subordination  of  the  commander  of  the  squadron 
to  a  minister.  It  is  always  unfortunate  that  agents  of  the  two  classes 
are  not  able  to  agree  upon  a  course  to  be  adopted  in  an  unforeseen 
emergency.    But  that  inconvenience  is  less  than  the  inconveniences 
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which  must  result  from  giving  authority  to  a  minister  in  one  state  to 
control  the  proceedings  of  a  fleet  of  whose  condition  he  is  not  neces- 
sarily well  informed  and  whose  prescribed  services  are  required  to  be 
performed  not  only  in  the  vicinity  of  the  minister,  but  also  in  distant 
fields  over  which  he  has  no  supervision.  Nor  would  it  be  more 
expedient  to  give  a  general  authority  to  the  commanding  officer  of  a 
squadron  to  control  or  supersede  the  proceedings  of  political  repre- 
sentatives of  the  United  States  in  the  several  States  which  he  might 
have  occasion  to  visit. 

"  You  had  no  special  instructions  from  this  Department  to  seek 
or  hold  an  interview  with  the  minister  at  Paraguay.  Such  a  pro- 
ceeding would  have  been  exceptional,  and  Admiral  Godon  seems  to 
have  regarded  it  in  that  light.  Your  effort,  however,  is  regarded 
as  judicious  and  is  approved  as  an  exceptional  proceeding  not  within 
the  customary  range  of  your  diplomatic  duties,  but  altogether  outside 
of  that  range.  On  the  other  hand,  the  President  sees  no  reason  to 
doubt  that  Admiral  Godon's  proceedings  in  declining  to  favor  such 
a  personal  interview  was  loyal  and  patriotic,  nor  does  he  perceive  any 
reason  for  thinking  it  injudicious  or  unwise  on  his  part,  before 
deciding  upon  that  matter  to  confer  with  the  Brazilian  agents  at 
Buenos  Ayres.  It  is  not  every  sinister  misconstruction  of  a  public 
officer's  proceedings  that  is  to  be  received  and  entertained  by  the 
Government.  It  is  even  now  impossible,  with  all  the  information  of 
which  the  Government  is  possessed,  to  determine  which  party,  your- 
self or  the  admiral,  practiced  the  wisest  and  soundest  discretion  in 
the  matter  referred  to.  Meantime  the  emergency  has  passed  and  the 
question  has  become  an  abstraction. 

"  While,  therefore,  your  own  proceedings  are  approved,  those  of 
Admiral  Godon  are  not  disapproved.  In  all  such  cases  it  is  eminently 
desirable  that  mutual  confidence  shall  be  maintained  between  the 
ministers  and  the  naval  authorities;  that  they  cooperate  where  they 
can  agree  and  that  they  suffer  no  difference  of  honest  and  loyal 
judgment  to  produce  alienation. 

"  I  have  now  to  inform  you  that,  without  any  reference  to  the 
subject  which  I  have  thus  considered.  Rear- Admiral  Charles  H.  Davis 
has  been  heretofore  ordered  to  sail  from  Boston  in  the  Guerriere  to 
relieve  Rear- Admiral  Godon  in  command  of  the  South  Atlantic  Sta- 
tion. The  Guerriere  is  expected  to  sail  on  the  first  of  June  or  within 
a  few  days  thereafter,  and  the  transfer  of  flags  will  be  made  at  Rio 
early  in  July.  Rear- Admiral  Godon  will  return  to  the  United  States 
in  the  Brooklyn^  his  present  flagship." 

Mr.  Seward,  Sec.  of  State,  to  Mr.  Asbotb,  min.  to  Arg.  Rep.,  No.  34,  May 
18,  1867,  MS.  Inst  Arg.  Rep.  XV.  281. 
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"A  menacing  rupture  between  Costa  Rica  and  Nicaragua  was  happily 
composed  by  the  signature  of  a  convention  between  the  parties,  with 
the  concurrence  of  the  Guatemalan  representative  as  a  mediator, 
the  act  being  negotiated  and  signeci  on  board  the  United  States 
steamer  Alert,  then  lying  in  Central  American  waters.  It  is  believed 
that  the  good  offices  of  our  envoy  and  of  the  commander  of  that 
vessel  contributed  toward  this  gratifying  outcome."  (President 
McKinley,  annual  message,  Dec.  5,  1898,  For.  Rel.  1898,  Ixix.) 

Referring  to  a  dispatch  from  the  American  consul  at  Teneriffe  re- 
lating to  the  omis.sion  of  Admiral  Case,  U.  S.  N.,  to  salute  the 
Spanish  flag  there,  Mr.  Fish  said  that,  although  the  admiral  had  no 
express  orders  to  make  such  a  salute,  his  impre.ssion  was  that  it  would 
have  been  preferable  to  have  taken  that  course,  and  added :  "  A 
salute  to  the  flag  of  a  country  in  a  foreign  port  is  not  conceived  to 
imply  a  recognition  of  any  particular  party  which  for  the  time  being 
may  be  in  the  ascendant.  There  may  be  reasons  for  omitting  or 
delaying  to  acknowledge  such  a  government,  and  sometimes  for 
saluting  the  national  flag.  The  omission  of  such  a  courtesy,  how- 
ever, may  be  regarded  as  an  act  the  responsibility  for  which  a  naval 
commander  should  rarely  assume  without  express  orders." 

Mr.  Fish,  Sec.  of  State,  to  Mr.  Robeson,  Sec.  of  Navy,  April  7,  1875,  107 

MS.  Dom.  Let.  373. 
As  to  the  censure  of  Commodore  Stanton,  U.   S.  N.,  for  saluting  the 

national   flag  when  borne  by  an   insurgent  ship,  see  supra,   i  73, 

240-241. 

April  7,  1895,  the  Turkish  minister  at  Washington,  referring  to 
a  report  in  the  press  that  two  United  States  men-of-war  were  to 
be  sent  into  Turkish  waters  on  account  of  rumors  that  the  safety  of 
Christians  was  menaced,  inquired  whether  it  was  true,  as  was  pub- 
licly asserted,  "  that  the  American  naval  authorities  have  been  in- 
structed to  confer  with  your  diplomatic  and  consular  authorities  with 
a  view  to  the  examination  of  certain  matters  which  come  within  the 
exclusive  province  of  the  latter." 

The  Department  of  State  replied  that  the  intended  visit  of  the 
ships  was  "  without  any  unfriendly  purpose,"  and  that  their  pres- 
ence on  the  coasts  of  Asia  Minor  would  "  aflFord  an  opportunity  to 
learn  whether  there  is  just  ground  for  the  apprehensions  of  inse- 
curity of  life  and  property,"  which  American  citizens  in  that  region 
had  expressed  and  which  had  called  forth  assurances  of  protection 
from  the  Porte. 

The  instructions  to  the  naval  officers  directed  them  to  visit  certain 
places  on  the  coast  of  Asia  Minor  and  ascertain,  by  conference  with 
the  United  States  consuls  and  citizens  there,  what  foundation  existed 
for  the  rumors  that  Christians  were  in  danger,  and,  in  case  they 
should  discover  ground  for  anxiety,  to  intimate  to  the  Turkish  officials 
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that  it  was  the  intention  of  the  United  States  to  afford  protection  to 
its  citizens. 

Mavroyeni  Bey,  Turkish  min.,  to  Mr.  Gresham,  Sec.  of  State,  April  7,  1895, 
For.  Rel.  1895,  II.  1249;  Mr.  Uhl,  Act.  Sec.  of  State,  to  Mavroyeni 
Bey,  April  8,  1885,  id.  1250;  Instructions  to  naval  officers,  id.  1247 
et  seq. 

"  It  is  proper  for  me  to  recur  to  that  part  of  your  .  .  .  note  of 
April  7  last,  in  which  you  asked  to  be  informed  whether  the  American 
naval  authorities  had  been  instructed  to  confer  with  the  diplomatic 
and  consular  authorities  touching  matters  which  you  deem  to  be 
'  within  the  exclusive  province  of  the  latter.' 

"  I  can  not  suppose  you  thereby  intended  to  question  the  right  of 
this  Government  to  use  its  several  agencies  in  its  own  discretion  for 
the  purpose  of  gaining  information  or  carrying  out  its  determined 
policies,  and  I  assume  you  had  in  view  merely  the  performance  of  the 
usual  formalities  of  international  representation.  Our  naval  com- 
manders, carrying  neither  diplomatic  credentials  nor  consular  com- 
missions, discharge  no  representative  duty  save  in  conformity  with 
the  ordinary  etiquette  of  the  naval  intercourse  of  nations.  This  mis- 
sion, I  am  pleased  to  learn,  has  been  fulfilled  with  friendly  cordiality 
by  Admiral  Kirkland  and  his  commanders,  consistently  with  the 
instructions  given  to  them  as  stated  in  my  note  to  you,  No.  10,  of  April 
8, 1895." 

Mr.  Uhl,  Acting  Sec.  of  State,  to  Mavroyeni  Bey,  June  6,  1805,  For.  Rel. 
1895,  II.  1251. 

Mr.  Terrell,  United  States  minister  at  Constantinople,  December 
10,  1895,  enclosed  a  copy  of  a  letter  which  he  had  received  from 
Admiral  Selfridge,  dated  November  30,  1895,  conveying  a  copy  of  a 
letter  which  the  admiral  had  on  the  same  day  addressed  to  the  vali 
of  Aleppo.  This  letter  referred  to  the  burning  of  buildings  belong- 
ing to  the  American  mission  at  Marash,  affirmed  the  peaceable  dis- 
position and  charitable  work  of  the  American  missionaries,  called 
attention  to  the  fact  that  their  persons  and  property  were  "  guaran- 
teed by  solemn  treaty  between  the  United  States  of  America  and 
Turkey,"  and  stated  that  it  was  the  admiral's  duty,  as  commander 
in  chief  of  the  United  States  naval  forces,  to  remind  the  vali  "  of  the 
fact  that  the  United  States  will  hold  your  Government  to  a  strict 
responsibility  for  all  infractions  of  the  treaty  between  it  and  Tur- 
key." It  concluded  with  an  expression  of  confidence  that  the  vali 
would  "  take  all  necessary  measures  to  give  immediate  and  efficient 
protection  to  all  Americans  "  residing  within  his  jurisdiction. 

Mr.  Terrell,  in  acknowledging  the  receipt  of  the  admiral's  letter, 
observed  that  the  notice  that  Turkey  would  be  held  responsible  for 
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the  safety  of  the  missionaries  doubtless  would  have  a  good  effect,  and 
that  a  similar  notice  had  been  given  to  the  Government  at  Constan- 
tinople on  several  occasions  since  the  preceding  February. 

In  his  despatch  communicating  this  correspondence  to  the  Depart- 
ment of  State,  Mr.  Terrell  remarked  that  he  supposed  that  the  ad- 
miral's action  was  only  intended  to  emphasize  that  already  taken  by 
the  Department  of  State,  and  added :  "  The  vali  of  Aleppo  had 
already  been  removed  on  my  demand.  If  it  has  been  deemed  best  for 
the  Department  of  the  Navy  to  secure  American  interests  by  opening 
correspondence  with  provincial  governors  through  its  admirals,  it 
would  seem  but  proper  that  the  representatives  of  your  Department 
here  should  be  informed  of  the  scope  and  limits  of  his  authority." 

It  appears  that  Admiral  Selfridge,  on  receiving  information  of  a 
more  favorable  character  from  Marash,  recalled  his  letter  of  the 
30th  of  November  to  the  vali  of  Aleppo,  which  had  not  yet  been  for- 
warded from  Alexandretta,  and  substituted  for  it  another  letter, 
dated  December  2,  1895,  in  which  he  stated  that  his  Government 
would  hold  to  a  strict  accountability  those  who  were  responsible  for 
injury  done  to  American  citizens  and  their  property,  and  expressed 
the  expectation  that  the  vali  would,  in  accordance  with  the  orders 
of  the  Sultan,  at  once  arrest  and  punish  those  who  were  concerned  in 
the  outrage  at  Marash,  and  also  make  strenuous  efforts  to  protect 
in  the  future  Americans  and  their  property  within  his  vilayet. 

With  reference  to  this  correspondence  Mr.  Olney,  Secretary  of 
State,  in  a  letter  to  the  Secretary  of  the  Navj^,  January  2,  1896,  said : 

"  As  to  the  substance  of  the  two  letters  written  by  the  admiral  to 
the  vali,  the  later  communication  appears,  on  several  accounts,  to  be 
the  more  preferable,  in  that  it  more  correctly  recites  the  injury  done 
to  the  establishments  of  the  American  mission  at  Marash  and  omits 
reference  to  treaty  guarantees,  which  might  have  opened  the  way  to 
unnecessary  discussion  of  a  diplomatic  question  between  himself  and 
a  subordinate  official  of  the  Turkish  Government. 

"  Without  being  aware  how  far  the  instructions  given  to  the  admi- 
ral contemplate  direct  correspondence  by  him  with  provincial  gov- 
ernors, it  may  be  observed  that  independent  local  treatment  of 
diplomatic  questions,  which  are  necessarily  the  subject  of  direct  cor- 
respondence through  the  accredited  channels  of  international  com- 
munication, may  be  as  a  general  thing  undesirable  in  dealing  with  a 
government  like  that  of  the  Ottoman  Empire,  in  which  power  and 
responsibility  are  centralized  at  the  capital ;  and  that  it  would  seem 
preferable  that  correspondence  affecting  the  international  rights  of 
our  citizens  in  Turkey,  or  of  this  Government  as  their  protector, 
should  be  conducted  through  diplomatic  channels,  unless  some  emer- 
gency should  render  that  course  impossible  and  make  immediate 
action  on  the  spot  necessary  to  avert  imminent  peril. 
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"  This  Government  had  already  through  the  minister  at  Constan- 
tinople notified  the  Government  of  the  Porte  that  it  would  be  held  to 
strict  accountability  for  injury  to  xVmerican  citizens  and  their  i)rop- 
erty,  and  a  suitable  demand  in  the  premises,  through  the  same  chan- 
nel, only  awaits  ascertainment  of  the  measure  of  reparation  to  be 
asked. 

"  I  highly  appreciate  the  zeal  and  energj'-  shown  by  Admiral  Self- 
ridge  in  his  efforts  to  further  the  interests  of  American  citizens  in 
that  locality ;  and  I  doubt  not  that,  occasion  arising,  his  cooperation 
toward  the  attainments  of  the  ends  in  view  by  this  Government  will 
be  energetic  and  effective." 

Mr.  Herbert,  Secretary  of  the  Navy,  acknowledging,  on  January 
14,  1896,  Mr.  Olney's  letter  of  the  2d  of  that  month,  stated  that  a 
copy  had  been  "  transmitted  to  the  commander  in  chief  of  the  United 
States  naval  force  on  the  European  station  for  his  guidance." 

For.  Rel.  1895.  II.  1385-1386,  1440,  1441,  1459. 

On  the  night  of  December  4, 1898,  the  U.  S.  S.  Bancroft  was  enter- 
ing the  harbor  of  Smyrna,  Turkey,  when  there  was  fired  from  the 
fort  and  across  her  bows  a  blank  shot,  which  was  followed  by  a 
volley  of  musketry.  Subsequently  another  volley  was  fired  at  a  boat 
which  was  lowered  and  ordered  to  communicate  with  the  officer  in 
command  of  the  fort,  one  of  the  bullets  falling  upon  the  deck  of  the 
Bancroft.  Orders  had  been  given  prohibiting  the  entrance  of  the 
harbor  at  night,  but  of  this  the  Bancroft  was  unaware.  The 
governor-general  expressed  his  regrets  at  the  occurrence.  Subse- 
quently the  legation  of  the  United  States  at  Constantinople  brought 
the  case  to  the  attention  of  the  Turkish  Government,  representing 
that  as  the  lights  showed  that  the  vessel  was  a  man-of-war,  and  as 
there  was  no  reason  to  suppose  that  it  belonged  to  any  but  a  friendly 
power,  the  firing  of  the  volleys  of  musketry  was  an  unjustifiable 
and  reckless  act,  unwarranted  by  military  usage  and  violative  of 
international  courtesy,  for  which  amends  should  be  made  by  the 
removal  of  the  responsible  officers  and  an  expression  of  regret.  The 
Turkish  Government,  while  observing  that  the  "  attitude "  of  the 
men  on  duty  at  the  fort  in  firing  blank  shots  to  warn  the  Bancroft 
was  "  according  to  the  regulations,"  affirmed  that  the  musket  shots 
were  fired  to  warn  a  sailboat  which  was  endeavoring  to  enter  the 
harbor,  but  stated  that,  as  the  falling  of  one  of  the  balls  on  the 
Bancroft  "  denoted  a  lack  of  attention,"  the  two  officers  on  duty  had 
been  ordered  under  eight  days'  arrest  and  would  be  replaced.  To 
this  statement  was  added  an  expression  of  regret  for  the  incident, 
which  was  then  treated,  on  both  sides,  as  closed. 

For.  Rel.  1898,  1113-1117. 
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"  Referring  to  your  No.  390  of  November  12  last,  relative  to  Rear- 
Admiral  Schley's  application  in  the  first  instance  to  the  United 
States  consul  at  Montevideo  to  obtain  mitigation  of  quarantine,  I 
quote  for  your  information  the  Navy  Department's  regulation  on 
the  subject :  '  He  will  as  a  general  rule,  when  in  foreign  ports,  com- 
municate with  local  civil  officials  and  foreign  diplomatic  and  consular 
authorities  through  the  diplomatic  or  consular  representative  of  the 
United  States  on  the  spot.'  The  Department  has  advised  the  Navy 
Department  that  it  thinks  that  Rear-Admiral  Schley's  course  was 
proper." 

Mr.  HIH,  Act.  Sec.  of  State,  to  Mr.  Finch,  min.  to  Uruguay,  No.  180, 
January  7,  1901,  MS.  Inst  Uruguay,  II.  71. 

V.  RIGHT  TO  PROTECTION. 
1.  Of  Person. 

§  657. 

"  As  in  war,  the  bearers  of  flags  of  truce  are  sacred,  or  else  wars 
would  be  interminable;  so  in  peace,  embassadors,  public  ministers, 
and  consuls,  charged  with  friendly  national  intercourse,  are  objects 
of  especial  respect  and  protection,  each  according  to  the  rights 
belonging  to  his  rank  and  station." 

President  FUmore,  annual  message,  Dec.  2,  1851,  H.  Ex.  Doc.  2,  32  Cong. 

1  sess.  7. 
Mr.  Webster,  Sec.  of  State,  to  Mr.  Calderon  de  la  Barca,  Span,  min., 

.  Nov.  13,  18.')!,  G  Webster's  Works,  507. 
See,  infra,  §  704. 

"  The  person  of  a  public  minister  is  sacred  and  inviolable.  Who- 
ever  offers  any  violence  to  him,  not  only  affronts  the  sovereign  he 
represents,  but  also  hurts  the  common  safety  and  well-being  of 
nations;  he  is  guilty  of  a  crime  against  the  whole  world.     .     .     . 

"  The  comites  of  a  minister,  or  those  of  his  train^  partake  also  of 
his  inviolability.  The  independency  of  a  minister  extends  to  all  his 
household ;  these  are  so  connected  with  him,  that  they  enjoy  his  privi- 
leges and  follow  his  fate.  The  secretary  to  the  embassy  has  his  com- 
mission from  the  sovereign  himself;  he  is  the  most  distinguished 
character  in  the  suite  of  a  public  minister,  and  is  in  some  instances 
considered  as  a  kind  of  public  minister  himself."' 

McKean.  Chief  Justice,  Respublica  v,  De  Longchamps,  Court  of  Oyer  and 
Terminer  at  Philadelphia,  1784  (1  Dallas,  111,  116). 

It  is  said  that  in  the  case  of  the  Russian  ambassador,  when  Lord 
Holt  sat  in  the  King's  Bench,  the  offenders  were,  after  conviction, 
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detained  in  prison,  from  term  to  term,  without  judgment,  till  the 
Czar  Peter  was  satisfied,  the  reason  for  this  procedure  being  that  the 
Czar  would  not  have  considered  any  sentence  adequate  short  of  death, 
which  the  court  could  not  pronounce. 

McKenn.  Ch.  Justice,  KespubHcat  r.  De  LongchampR,  Court  of  Oyer  mid 
Terminer  at  Philadelphia,  1784,  1  Dallas  111.  117. 

In  the  course  of  his  opinion.  Chief  Justice  McKean  remarked,  parenthetic- 
ally, that  the  house  of  a  public  minister  was  "  to  l)e  considered  as  a 
foreiifn  domicih  where  the  minister  resides  in  full  representation  of 
Bis  sovereign,  and  where 'the  laws  of  the  state  do  not  extend."  lie 
api)ears,  however,  not  to  have  meant  this  language  to  be  understooil 
literally,  since  he  in  the  same  breath  charged  the  jury  that  the 
defendant  a  citizen  of  France,  might  he  convicted  and  punished  by 
fine  and  imprisonment  for  an  assault  on  the  secretary  of  legation  of 
France  in  the  dwelling  of  the  French  minister;  and  the  defendant 
was  accordingly  (x>nvicted  and  sentenced.  His  sentence  probably  was 
made  severe  for  the  reason  that  France  had  demanded  his  surrender, 
which  was  not  granted. 

By  the  act  of  April  30,  1790,  now  incorporated  into  the  Revised 
Statutes  of  the  United  States,  every  person  who  "  violates  any  safe 
conduct  or  passport  duly  obtained  and  issued  under  authority  of 
the  United  States,"  or  who  "  assaults,  strikes,  wounds,  imprisons,  or 
in  any  other  manner  offers  violence  to  the  person  of  a  public  minister, 
in  violation  of  the  law  of  nations,  shall  be  imprisoned  for  not  more 
than  three  years,  and  fined,  at  the  discretion  of  the  court." 

Revised  Statutes,  §  4062 ;  act  of  April  30,  1790,  1  Stat.  118. 

A  riot  before  the  house  of  a  foreign  consul  by  a  tumultuous  assem- 
bly, requiring  him  to  give  up  certain  persons  supposed  to  be  resident 
with  him,  and  insulting  him  with  improper  language,  is  not  an  offense 
within  the  act  of  the  30th  of  April,  1790,  which  prescribes  the  pun- 
ishment "  for  any  infraction  of  the  law  of  nations,  by  offering  violence 
to  the  person  of  an  ambassador  or  other  public  minister^ 

Bradford,  At.  Gen.,  1794,  1  Op.  41. 

General  Alvear,  the  Argentine  minister  in  the  United  States,  hav- 
ing complained  of  an  assault  committed  in  the  city  of  New  York  on 
the  person  of  his  son,  who  was  also  secretary  of  the  Argentine  lega- 
tion, the  Department  of  State,  in  the  name  of  the  President,  ex- 
pressed regret  for  the  occurrence  and  sympathy  for  its  victim,  and 
added  that,  while  the  assailant  was  understood  to  have  been  held  to 
bail  by  a  court  of  the  State  of  New  York,  the  United  States  attorney 
for  the  southern  district  of  New  York  would  be  "  instructed  to  pro- 
ceed against  him  also  and  to  commence  such  process  as  the  laws  of 
nations  and  of  the  United  States  authorize." 
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Mr.  Webster,  Sec.  of  State,  to  Gen.  Alvear,  Sept.  IG,  1841,  MS.  Notes  to 
Argentine  Leg.  VI.  8. 

For  requests  for  proceedings  against  i^ersons  annoying  tbe  Spanish  min- 
ister's carriage  and  servants,  see  Mr.  Hunter,  Act  Sec.  of  State,  to 
Mr.  Fendall,  U.  S.  attorney,  May  3,  1852,  40  MS.  Dom.  Let.  101; 
Mr.  Hunter,  Act.  Sec.  of  State,  to  Mr.  Lennox,  mayor,  May  8,  1852, 
id.  112. 

Where  a  certain  person  wrote  to  the  French  minister,  Count  Sar- 
tiges,  letters  intended  to  provoke  the  latter  to  challenge  him  to  fight 
a  duel,  and  it  seemed  probable  that,  when  he  found  that  his  provo- 
cations had  failed,  he  would  as.sault  the  minister,  it  was  advised  that 
he  should  be  held  to  bail  to  keep  the  peace. 

Mr.  Hunter,  Act.  Sec.  of  State,  to  Mr.  Fendall,  U.  S.  attorney  for  the  Dis- 
trict of  Columbia,  May  25,  1852,  40  MS.  Dom.  Let.  151. 

As  to  a  complaint  of  Mr.  Hollister,  American  minister  to  Hayti,  which 
seems,  however,  not  to  have  been  well  founded,  of  his  detention  on 
board  the  Haytian  man-of-war  Maratanzas  while  it  apparently  was 
bombarding  the  town  of  Jeremie,  see  Mr.  Seward,  Sec.  of  State,  to 
Mr.  Hollister,  No.  20,  Feb.  3,  1869,  MS.  Inst  Hayti,  I.  124. 

Proof  that  a  person  assaulted  is  received  and  recognized  by  the 
Executive  of  the  United  States  is  conclusive  as  to  his  public  charac- 
ter, and  that  he  is  entitled  to  all  the  immunities  of  a  foreign  min- 
ister. But  if  a  foreign  minister  commits  the  first  assault  he  forfeits 
his  immunity  so  far  as  to  excu.se  the  defendant  for  returning  it. 

United  states  v.  Ortega,  4  Wash.  C.  C.  531. 

A  note  of  Baron  von  Gerolt,  Prussian  minister,  of  June  18,  1852, 
relative  to  the  violence  threatened  or  committed  on  him  or  his  house- 
hold by  a  German  named  Duplessis,  "  having  been  referred  to  the 
Attorney-General  of  the  United  States  for  his  opinion  as  to  the  right 
of  a  justice  of  the  peace  to  issue  a  warrant  for  the  arrest  of  an  indi- 
vidual upon  the  mere  declaration,  unaccompanied  by  an  oath,  of  a 
member  of  the  diplomatic  body,"  the  Attorney-General  gave  an  opin- 
ion justifying  the  magistrate,  to  whom  the  minister  had  applied, 
"  in  refusing  to  issue  a  warrant  without  an  oath  of  some  person 
against  the  aggressor  complained  of."  The  Department  of  State,  in 
communicating  a  copy  of  this  opinion  to  the  minister,  said:  "If, 
however,  a  diplomatic  agent  should  he  the  only  person  who  may  have 
witnessed  the  acts  of  an  aggressor  in  such  a  case,  and  therefore  the 
only  one  capable  of  testifying  in  regard  to  them,  it  can  not  be  per- 
ceived why  it  should  Ik?  considered  incompatible  with  either  his 
dignity,  or  the  exemption  from  the  jurisdiction  of  the  country  to 
which  he  is  entitled,  for  him  voluntarily  to  offer  his  testimony  in  the 
usual  form." 

Mr.  Hunter,  Act.  Sec.  of  State,  to  Baron  Von  Gerolt,  Prussian  niin.,  Aug. 
2,  1852,  MS.  Notes  to  German  States,  VI.  310. 
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For  injuries  done  by  private  persons  to  foreign  ministers,  redress 
is  to  be  had  through  the  regular  judicial  tribunals. 

Black,  At.  Gen.,  1857,  9  Op.  7. 

An  indictment  charging  one  with  offering  violence  to  the  person 
of  a  public  minister,  contrary  to  the  law  of  nations  and  the  act  of 
Congress  in  such  case  provided,  is  not  a  case  "  affecting  ambassadors, 
other  public  ministers,  and  consuls,"  within  section  2,  Article  III., 
of  the  Constitution. 

United  States  i;.  Ortega.  11  Wheat.  467. 

The  act  of  Congress  referred  to  is  that  of  1790,  1  Stat  118,  now  R.  S. 
S  4062  et  seq. 

"  In  the  case  of  all  offenses  against  the  law,  committed  in  this 
country,  no  arrest  can  be  made,  nor  can  any  judicial  proceedings  be 
instituted,  except  upon  complaint  sustained  by  the  oath  of  a  credible 
witness.  The  mere  allegations  in  notes  of  a  diplomatic  representa- 
tive, although  they  may  command  the  entire  confidence  of  the  execu- 
tive branch  of  the  Government,  are  not  such  proof  as  the  law  requires 
or  as  the  judicial  tribunals  of  the  country  can  recognize." 

Mr.   Fish,   Sec.   of   State,   to   Mr.   Mantilla,    Span,   min.,   Sept.   27,   MS. 
Notes  to  Spain,  IX.  386. 

The  Haytian  minister  having  complained  of  the  failure  of  the  local 
authorities  of  the  United  States  to  institute  criminal  proceedings 
against  a  person  who  was  alleged  to  have  assaulted  his  son,  who  was 
stated  to  be  an  officer  of  his  legation,  he  was  advised  that  the  Consti- 
tution guaranteed  to  every  person  accused  of  crime  the  right  to  be 
tried  by  jury,  to  be  informed  of  the  nature  and  cause  of  the  accusa- 
tion, and  "  to  be  confronted  with  the  witnesses  against  him,"  and  that 
criminal  proceedings  could  not  be  instituted  against  the  person 
charged  with  assault  unless  upon  the  complaint  of  the  person  as- 
saulted or  of  a  witness  to  the  assault. 

Mr.  Frelinghuysen*  Sec.  of  State,  to  Mr.  Preston,  Haytian  min.,  July  10, 
1883.  MS.  Notes  to  Hayti,  I.  301. 

"  I  have  received  and  considered  your  dispatches  numbered  2004 
and  2065,  of  December  18  and  20, 1804,  in  relation  to  bringing  foreign 
troops  to  Peking  as  guards  for  the  legations  established  there,  and  in 
particular  to  your  claim  that  such  a  guard  or  '  escort '  for  the  United 
States  legation  is  a  specific  treaty  right. 

"  I  do  not  find  that  article  5  of  the  treaty  of  1858,  to  which  you  ap- 
peal, secures  to  the  United  States  a  right  to  maintain  at  Peking  a 
military  or  other  guard  of  20  men.  That  article  relates  to  the  privi- 
lege, then  stipulated,  of  making  diplomatic  visits  to  the  Chinese 

H.  Doc,  551— vol  4 40 
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capital  for  the, transaction  of  business,  not  exceeding  one  visit  each 
year;  and  the  'entire  suite'  of  the  minister  (exclusive  of  Chinese 
servants)  on  such  journeys  is  limited  to  20  persons.  This  is  quite 
different  from  a  military  guard  of  20  soldiers  in  addition  to  the  per- 
sonnel of  the  legation. 

"  Moreover,  the  provisions  of  article  5  of  the  treaty  of  1858  are  vir- 
tually obsolete,  since  by  the  Anglo-Chinese  treaty  of  June  26,  1858, 
the  Franco-Chinese  treatj'  of  June  27, 1858,  and  subsequent  treaties  of 
China  with  other  countries,  the  right  of  maintaining  permanent  lega- 
tions at  Peking  has  been  granted  to  certain  powers,  and  enjoyed  by 
the  United  States  as  a  favored-nation  privilege. 

"  I  do  not  find  in  any  of  the  treaties  with  China  provisions  author- 
izing the  protection  of  the  legations  by  foreign  troops.  You  state  in 
j'our  dispatch  that '  The  question  of  the  right  of  the  legations  to  have 
escorts  here  [Peking]  is  abstract  and  independent  of  the  probability 
of  its  exercise.'  If  this  Government  has  the  right,  independently  of 
treaty,  to  keep  its  own  troops  at  Peking  for  the  service  of  the  legation, 
then  it  necessarily  is  the  judge  as  to  the  character  and  strength  or 
number  of  the  guard.  But,  as  a  recognized  principle  of  international 
intercourse,  no  government  would,  if  it  could  prevent  it,  permit  the 
introduction  into  its  territory  of  such  a  foreign  military  force.  China, 
like  any  other  government,  is  bound  to  afford  adequate  protection  to 
our  legation.  On  the  occasion  of  Mr.  Burlingame's  visit  to  Peking  in 
1862,  a  Chinese  escort  was  furnished  to  him. 

"  The  President  sees  no  reason  why  the  legation  should  court  dan- 
ger by  remaining  at  Peking  in  the  face  of  imminent  or  threatening 
peril ;  and  you  would  have  the  right  to  an  adequate  escort  to  assist 
you  in  avoiding  it  by  removal  to  a  place  of  safety  where  you  would  be 
under  the  immediate  and  legitimate  protection  of  your  own  flag. 
Xevertheless,  in  view  of  your  telegram  of  the  18th  instant,  reporting 
that  other  legations  are  bringing  military  guards  to  Peking  with  the 
consent  of  the  Chinese  Government,  I  telegraphed  the  19th  instant,  as 
follows : 

" '  You  say  troops  have  arrived  with  China's  consent  to  protect 
other  legations.  In  cooperation  with  Carpenter  you  are  authorized 
to  bring  up  marines  under  similar  conditions.' " 

Mr.  Gresham,  Sec.  of  State,  to  Mr.  Denby,  min.  to  China,  Feb.  28,  18d5, 

For.  Rel.  1895,  I.  198. 
As  to  the  murder  of  Baron  vou  Kettler,  German  minister  at  Peking,  and 

the  guarding  of  the  legations  there,  see  Infra,  §  §  808-810. 
By  an  imperial  decree  of  Sept.  25,  1900^  funeral  sacrifices  were  granted 

in  Baron  von  Kettler's  honor.     (For.  Rel.  1900,  209-210.) 
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2.  Of  Domicile  and  Pbopebty. 
§  658. 

"All  the  reasons,  which  establish  the  independency  and  inviolability 
of  the  person  of  a  minister,  apply  likewise  to  secure  the  immunities  of 
his  house.  It  is  to  be  defended  from  all  outrage;  it  is  under  a 
peculiar  protection  of  the  laws;  to  invade  its  freedom  is  a  crime 
against  the  state  and  all  other  nations." 

MeKean,  C.  J.,  Resp.  v.  De  Longcbamps  (Court  of  Oyer  and  Terminer,  at 

Pbiladelphia,  1784),  1  Dallas,  111,  117. 
Tbe  invasion  of  the  freedom  of  the  minister's  house  in  this  case  was  the 

commission  of  an  assault  on  the  secretary  of  legation  therein. 

The  immunities  of  the  domicile  do  not  extend  to  an  annexed  garden. 

Ix)ndon,  At.  Gen.,  1804,  1  Op.  141. 

X 

The  tearing  down,  in  a  riot  in  the  city  of  Philadelphia,  in  1802,  of 
the  flag  of  the  Spanish  minister, ''  with  the  most  aggravating  insults," 
was  held  to  be  cognizable  in  the  State  courts  of  Pennsylvania. 

Mr.  Madison,  Sec*,  of  State,  to  Governor  McKean,  May  11,  18(>2,  14  MS. 

Doni.  Let.  18. 
As  to  tlie  case  of  the  Spanish  consul  at  New  Orleans,  see  infra,  S  ^  704, 

1023. 

The  charge  d'affaires  of  Russia,  having  a  large  party  at  his  house, 
had  a  transparent  painting  at  his  window,  at  which  a  mob,  which  had 
collected,  took  offen.se;  the  defendant  fired  two  pistols  at  the  window, 
his  intention  being  to  destroy  the  painting  without  doing  injury  to  the 
person  of  the  minister  or  of  any  one.  The  defendant  was  indicted 
for  an  assault  upon  the  charge  d'affaires  and  for  infracting  the  laws 
of  nations  by  offering  violence  to  the  person  of  the  mini.ster.  It 
was  held  that  the  law  of  nations  identified  the  property  of  a  for- 
eign minister,  attached  to  his  person  or  in  his  use,  with  his  person, 
so  that  an  attack  upon  it  was  equivalent  to  an  attack  on  the  minister 
and  his  sovereign;  and  that  it  appeared  to  have  been  the  intention  of 
the  act  of  Congress  to  punish  offenses  of  this  kind.  But  it  was  said 
that  to  constitute  such  an  offen.se  against  a  foreign  minister  the  de- 
fendant must  have  known  that  the  house  on  which  the  attack  was 
made  was  the  domicile  of  a  minister;  otherwise  it  was  only  an  offense 
against  the  municipal  laws  of  the  State. 

Unlte<l  States  r.  Hand,  2  Wash.  C.  C.  43.1. 

"  We  had  a  grand  iuii)erial  fete  last  night  in  our  neighlmrhood,  which 
had  liiie  to  have  lieen  turne<l  into  a  repul>Iican  auto-da-fO — M.  &  Mde. 
de  Daschlwoff,  to  do  honor  to  tiie  anniversary  of  tlieir  master's  coro- 
nation. Invited  one-third  of  Philadelphia  to  a  ball,  and  to  give  the 
greater  Mat,  tbe  front  of  the  house  was  illuoiiuated  and  an  einhleni- 
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atic  transparency  exhibited  from  one  of  the  windows,  on  which, 
among  other  things,  one  of  the  most  prominent  was  a  crown.  A 
crowd  of  vagabond  lx>ys  were  collected  about  the  door  the  whole 
evening,  but  the  constables  who  mounted  guard— our  gens  d'armes — 
easily  kept  them  in  order.  Just,  however,  as  the  company  were 
descending  to  supper,  word  was  brought  that  a  mob  of  more  magni- 
tude, with  a  naval  officer  at  their  head,  in  full  uniform  and  armed 
cap-a-pie,  were  making  regular  advances  and  demanded  that  the 
crown  should  be  pulled  down — &  has  la  couronne.  Mr.  Alleyne 
Smith,  of  Russian  memory,  and  several  others  went  out  and  en- 
deavoured to  explain  to  the  gentlemen  in  the  mud  that  the  transpar- 
ency was  intended  to  do  them  honor — that  one  ship  was  sailing  into 
Petersburg,  another  into  Archangel  and  so  on — but  all  in  vain — ^the 
crown  must  come  down,  and  it  was  not  true  that  the  ship  was  going 
into  port,  for  her  sails  were  aback — a  mistake,  it  seems,  the  painter 
very  innoc?eutly,  ignorant  of  setting  sails,  liad  made  in  the  drawing. 
In  tlie  meanwhile  tlie  ladies  were  seated  to  a  very  good  supper,  the 
door  was  kept  fast  and  we  did  as  well  as  it  was  possible  in  a  l)esieged 
place,  with  plenty  of  provisions.  The  result  of  the  parley  was  that 
finding  the  beleaguerers  inexorable  the  odious  diadem  should  be 
removed.  Accordingly  M.  Daschkoflf  himself,  with  four  others,  clam- 
bered up  into  the  window  and  were  surrendering  as  fast  as  they  could, 
when  an  officer,  who  to  the  disgrace  of  tlie  country  proves  to  he  .i 
sou  of  Gen.  Hand  of  Lancaster  and  a  doctor  in  the  Navy,  fired  two 
pistols  in  quick  succession,  the  ball  from  one  of  which  passed  thro' 
the  window  where  there  were  five  persons,  by  great  good  fortune 
without  doing  any  personal  harm.  The  ball  was  found  and  handed 
about  the  rooms  afterwards;  among  the  rest  I  had  it  in  my  hands. 
The  mob  shouted  victory  and  marched  off.  This  was,  I  think,  a 
scene  at  the  same  time  the  most  disgraceful  &  ridiculous  that  ever 
occurred  in  this  i>eaceable  town.  Our  ix)lice  is  so  extremely  bad,  that 
I  have  no  doubt  if  the  mayor  of  the  city  had  been  acquainted  with 
the  affair  he  would  have  been  the  principal  rioter."  (Mr.  Ingersoll  to 
Mr.  Rufus  King,  March  27,  1810,  Meigs's  Life  of  Charles  Jared 
Ingersoll,  59.) 

3.  Of  Reputation. 

§  659. 

"  The  minister  plenipotentiary  of  France  has  inclosed  to  me  the 
copy  of  a  letter  of  the  l()th  instant,  which  he  addressed  to  you,  stat- 
ing that  some  libellous  publications  had  been  made  against  him  by 
Mr.  Jay,  Chief  Justice  of  the  United  States,  and  Mr.  King,  one  of 
the  Senators  for  the  State  of  New  York,  and  desiring  that  they 
might  be  prosecuted.  This  letter  has  been  laid  before  the  President, 
according  to  the  request  of  the  minister;  and  the  President,  never 
doubting  your  readiness  on  all  occasions  to  perform  the  functions  of 
your  office,  yet  thinks  it  incumbent  on  him  to  recommend  it  specially 
on  the  present  occasion,  as  it  concerns  a  public  character  peculiarly 
entitled  to  the  protection  of  the  laws.    On  the  other  hand,  as  our 
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citizens  ought  not  to  be  vexed  with  groundless  prosecutions,  duty  to 
them  requires  it  to  be  added,  that  if  you  judge  the  prosecution  in 
question  to  be  of  that  nature,  you  consider  this  recommendation  as 
not  extending  to  it;  its  only  object  being  to  engage  you  to  proceed  in 
this  case  according  to  the  duties  of  your  office,  the  laws  of  the  land 
and  the  privileges  of  the  parties  concerned." 

Mr.  Jefferson,  Sec.  of  State,  to  the  Attorney-General,  Dec.  18,  1793,  5  MS. 
Dom.  Let  399. 

An  article  in  Greenleaf 's  New  York  Joumcil  and  Patriotic  Register^ 
of  Sept.  13,  1794,  on  "The  British  Solomon,"  by  which  title  the 
British  minister  at  Philadelphia,  Mr.  Hammond,  was  understood  to 
be  designated,  represented  him  as  a  contemptible  person,  an  incen- 
diary jack-in-office,  who  had  deceived  the  nation  that  sent  him,  and 
inspired  another  foreign  minister  with  the  fear  of  being  killed  by 
certain  citizens  of  the  United  States.  The  article  having  been  brought 
by  Mr.  Hammond  to  the  notice  of  the  Government  of  the  United 
States,  Mr.  Randolph,  who  was  then  Secretary  of  State,  submitted 
it  to  the  Attorney-General,  who  advised  that  it  was  prima  facie  libel- 
lous, and  might,  if  that  course  was  deemed  prudent,  be  made  the 
subject  of  a  criminal  prosecution;  that  the  law  of  libel,  which  pro- 
tected the  citizen,  was,  in  the  case  of  a  foreign  minister,  "  strength- 
ened by  the  law  of  nations,  which  secures  the  minister  a  peculiar  pro- 
tection, not  only  from  violence,  but  also  from  insult."  Mr.  Randolph 
then  sent  the  article  to  the  United  States  district  attorney  at  New 
York,  and  said :  "  You  will  be  pleased  to  proceed  upon  it  as  the  law 
directs,  and  I  presume  that  any  testimony  which  may  be  necessary  on 
the  part  of  Mr.  Hammond  he  will  readily  supply;  as  I  shall  write 
him  to  this  effect." 

Opinion  of  Bradford.  At  Gen.,  Sept.  17,  1794,  1  Op.  52 ;  Mr.  Randolph  to 
Mr.  Harrison,  Sept.  18,  1794,  7  MS.  Dom.  Let.  271. 

See  7  Jolin  Adams's  Works,  421,  495 ;  10  id.  33. 

For  the  submission  to  the  United  States  attorney  for  the  District  of  Ck)- 
lumbia  of  certain  letters  written  by  a  private  individual  to  Count 
Sarti^es,  French  minister,  with  a  view  to  the  institution  against  the 
individual  in  question  of  a  prosecution  for  criminal  libel,  see  Mr. 
Hunter,  Act.  Se<\  of  State,  to  Mr.  Fendall,  May  25,  1852,  40  MS.  Dom. 
Let.  151. 

For  an  account  of  the  trial  of  William  Cobbett  for  libel  on  the  Spanish 
minister,  Ynijo,  see  Wharton's  State  Trials,  322 ;  3  Life  of  Picker- 
ing, 396  et  seq. 

"The  Attorney-General  of  the  United  States  having  determined 
the  publication  in  Greenleaf's  paper  of  the  13th  instant,  to  which 
you  alluded  in  your  letter  of  the  13th  instant,  libellous,  so  far  as  it 
respects  the  minister  of  His  Britannic  Majesty  near  the  United 
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States,  the  attorney  of  the  district  of  New  York  is  instructed  to  pro- 
ceed therein  according  to  law.  I  have  therefore  to  request  you  to 
furnish  him  with  such  proofs  as  may  be  in  your  power." 

Mr.  Randolph,  Sec.  of  State,  to  Mr.  HammoDd,  British  miiL,  Sept.  20,  1884, 
7  MS.  Dom.  Let.  276. 

An  ambassador  or  other  representative  of  one  foreign  nation 
residing  in  another  is  entitled  to  be  treated  with  respect  so  long  as  he 
is  permitted  to  continue  in  the  country  to  which  he  is  sent,  and  espe- 
cially ought  not  to  be  libeled  by  any  of  the  citizens.  If  he  commits 
any  offense,  it  belongs,  in  our  country,  to  the  President  to  take  notice 
of  it,  and  not  to  any  individual  citizen.  The  President  may  dismiss 
him  or  desire  his  recall,  or  complain  to  his  sovereign  and  require 
satisfaction. 

Lee.  At.  Gen.,  1797,  1  Op.  71. 

An  affront  to  an  ambassador  is  just  cause  for  national  displeasure,  and, 
if  offered  by  an  indiviudal  citizen,  satisfaction  is  demandable  of  his 
nation.  It  is  not  usual  fur  nations  to  talwe  serious  notice  of  publi- 
cations in  one  nation  containing  injurious  and  defamatory  observa- 
tions ui)on  tlie  other,  but  it  is  usual  to  complain  of  insults  to  their 
ambassadors,  and  to  re(|uire  the  parties  to  be  broiil^ht  to  punishment. 
(Ibid.) 

A  publication  charging  the  diplomatic  representative  of  one  coun- 
try with  "  operating  a  spy  system  "  in  the  interest  of  another  country, 
io  a  proper  subject  for  consideration  with  a  view  to  the  institution  of 
a  criminal  prosecution  for  libel. 

Mr.  Day,  Sec.  of  State,  to  the  Attorney-General,  June  8,  1898.  229  MS. 
Dom.  Let.  214. 

In  a  note  to  Mr.  Hay  of  June  20,  1899,  Count  Vinci,  Italian  charge 
d'affaires  ad  interim,  referred  to  certain  testimony  of  Mr.  Powderly, 
Commissioner-Cjeneral  of  Immigration,  before  the  Industrial  Com- 
mission, as  having  been  given  on  the  authority  of  "  one  Celso  Cesare 
Moreno,  who,  as  your  excellency  is  aware,  was  prosecuted  three  years 
ago  at  the  instance  of  the  Federal  Government  and  sentenced  to 
three  months'  imprisonment  for  defaming  His  Excellency  Baron 
Fava,  his  Majesty's  ambassador." 

For.  Rel.  1890,  418. 

VI.  JIRISDICTIO^AL  IMMUNITIES, 

1.  Exemption  from  Judicial  Process. 

The  exemption  of  diplomatic  officers  from  the  local  jurisdiction  is 
often  descril>ed  as  ''  extraterritoriality."  The  word,  however,  is  in 
this  relation  peculiarly  metaphorical  and  misleading.    It  is  admitted 
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that  if  the  government  of  the  country  which  the  minister  represents 
waives  his  immunity  he  may  be  tried  or  prosecuted,  criminally  or 
civilly,  in  the  local  tribunals.  His  immunity  is  therefore  in  reality 
merely  an  exemption  from  process  so  long  as  he  retains  the  diplo- 
matic character. 

(1)    CRIMINAL  PBOCESS. 
§  600. 

By  section  4063  of  the  Revised  Statutes  of  the  United  States  any 
judicial  process  whereby  "  the  person  of  any  public  minister  of  any 
foreign  prince  or  state  authorized  and  received  as  such  by  the  Presi- 
dent, or  any  domestic  or  domestic  servant  of  any  such  minister,  is 
arrested  or  imprisoned,  or  his  goods  or  chattels  are  distrained, 
seized,  or  attached,"  is  declared  to  be  void ;  and  by  section  4064  every 
person  suing  out  or  executing  such  process  is  declared  to  be  "  a 
violator  of  the  laws  of  nations,  and  a  disturber  of  the  public  repose," 
and  is  to  be  imprisoned  for  not  more  than  three  years  and  fined  at  the 
discretion  of  the  court. 

Revised  Statutes,  §§  4063,  4064;  Act  of  April  30,  1790,  1  Stat  117. 
See  Wharton's  Com.  on  Am.  Law,  §  167. 

"  A  diplomatic  representative  possesvses  immunity  from  the  crimi- 
nal and  civil  jurisdiction  of  the  country  of  his  sojourn,  and  can  not 
be  sued,  arrested,  or  punished  by  the  law  of  that  country.  (R.  S., 
sees.  4063,  4064.)  Neither  can  he  waive  his  privilege,  except  by  the 
consent  of  his  government;  for  it  belongs  to  his  office,  not  to  him- 
self. It  is  not  to  be  supposed  that  any  representative  of  this  country 
would  intentionally  avail  himself  of  this  right  to  evade  just  obli- 
gations." 

Instructions  to  Diplomatic  Officers  of  the  United  States  (1897),  S  46,  p.  18. 

If  a  minister's  crimes  be  such  as  to  render  him  amenable  to  local 
jurisdiction  it  must  be  because  they  forfeit  the  privileges  annexed 
to  his  character ;  and  the  minister,  by  violating  the  conditions  under 
which  he  was  received  as  the  representative  of  a  foreign  sovereign, 
has  surrendered  the  immunities  granted  on  those  conditions;  or, 
according  to  the  true  meaning  of  the  original  assent,  has  ceased  to 
be  entitled  to  them. 

Exchange  v.  McFaddon,  7  Cranch,  116. 

The  laws  of  the  United  States  which  punish  those  who  violate  the 
privileges  of  a  foreign  minister  are  equally  obligatory  on  the  State 
courts  as  upon  those  of  the  United  States,  and  it  is  equally  the  duty 
of  each  to  quash  the  proceedings  against  anyone  having  such  privi- 
leges.   In  such  cases  the  injured  party  may  seek  redress  in  either 
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court  against  the  aggressor,  or  he  may  prosecute  in  Federal  courts 
under  Federal  statutes.  (1  Stat.  117;  R.  S.  §  4064.)  And  the  circuit 
court  can  not  quash  proceedings  against  a  public  minister  pending  in 
a  State  court;  nor  can  the  court  in  any  way  interfere  with  the  juris- 
diction of  the  courts  of  a  State. 

Ex  parte  Cabrera,  1  Wash.  C.  C.  232. 

"The  result  of  the  PreeidenfB  reflections  respecting  the  right  you  [Mr. 
Cabrera,  who  claimed  exemption  from  criminal  prosecution  on 
the  ground  of  being  connected  with  the  Spanish  legation]  assert  of 
being  exempted  from  the  ordinary  Jurisdiction  of  the  country  is  that 
so  far  as  the  diplomatic  quality,  which  is  made  the  support  of  this 
privilege,  has  been  conferred  by  the  envoy  of  Spain,  its  attributes 
must  be  claimed  only  through  him ;  but  if  you  have  been  invested  by 
His  Catholic  Majesty  directly  with  a  public  character  entitling  you 
to  exemption  from  the  cognizance  of  our  tribunals,  all  the  moaus  in 
the  competency  of  the  Executive  will  be  used  to  assure  to  yon  the 
privilege  on  your  forwarding  to  me  the  evidence  of  your  appointment* 
authenticated  by  his  said  Majesty  or  his  minister  of  foreign  affairs.*' 
(Mr.  Madison,  Sec.  of  State,  to  Mr.  Cabrera,  October  17,  1804,  14  MS. 
Dom.  Let.  393.) 

"  Mr.  Joseph  Cabrera,  who  was  introduced  to  me  by  the  Spanish  minister 
as  a  gentleman  attached  to  his  mission,  and  who  has  exhibited, 
among  their  original  documents,  his  instructions  from  Mr.  Cevallos, 
minister  of  state  of  His  Catholic  Majesty,  as  an  adjunct  to  the  sec- 
retary of  his  legation  to  the  United  States,  is  detained  under  the  cir- 
cumstances disclosed  by  the  communication  from  Mr.  Dallas,  which 
I  have  the  honor  herewith  to  transmit  to  you;  and  I  request  the 
favor  of  j-our  opinion,  whether  any  step  is  incumbent  on  the  Execu- 
tive in  order  to  legalize  his  imprisonment,  or  to  cause  it  to  cease, 
and  also  whether,  and  in  what  manner,  he  may  be  sent  to  Spain  for 
trial."  (Mr.  Madison,  Sec.  of  State,  to  the  Attorney-General,  Nov. 
23,  1804.  14  MS.  Dom.  Let  410.) 

See.  also,  Mr.  Madison,  Sec,  of  State,  to  Mr.  Dallas,  Oct.  30,  1804,  14  MS. 
Dom.  Let.  400. 

See  United  States  v.  Benner,  Baldwin's  Rep.  2.34. 

In  an  instruction  to  a  diplomatic  representative  of  the  United 
States,  Dec.  23,  1815,  Mr.  Monroe,  referring  to  the  arrest  of  a  for- 
eign consul  on  a  charge  of  rape,  said:  "  Even  ministers  of  the  highest 
grade,  in  cases  of  great  enormity,  are  subject  to  the  penalty  of  the 
law,  according  to  the  law  of  nations.  Consuls  can  claim  no  exemp- 
tion from  it." 

Later,  Mr.  Monroe  modified  his  statement  with  regard  to  ministers, 
as  follows:  '*  How  far  ambassadors  and  public  ministers  themselves 
are  exempted  by  the  law  of  nations  from  punishment  for  crimes  of 
this  nature,  by  the  laws  of  the  country  in  which  they  reside,  may 
perhaps  with  some  be  doubtful ;  but  this  is  foreign  to  the  present  pur- 
pose.    Consuls,  it  is  believed,  are  not  exempt  from  such  punishment." 

Mr.  Monroe.  Sec.  of  State,  to  Mr.  Harris,  charge  d'affaires  at  St  Peters- 
burg, Dec.  23,  1815,  and  July  31,  1810,  MS.  Inst  U.  States  Ministers, 
VIIL  17,  89. 
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The  Spanish  minister  in  the  United  States  complained  of  a  breach 
of  the  privilege  of  his  secretary  of  legation,  Mr.  Rivas  y  Salmon, 
who  resided  at  Philadelphia,  at  the  hands  of  a  Mr.  Kirk.  The  matter 
was  brought  to  the  attention  of  Mr.  Ingersoll,  United  States  district 
attorney  at  Philadelphia,  who  instituted  a  prosecution  against  Mr. 
Kirk,  who,  as  it  appeared,  had  sued  out  a  warrant  for  the  arrest  of 
Mr.  Salmon  for  an  assault  and  battery  committed  on  his  son.  On 
the  trial  Mr.  Kirk  was  acquitted.  He  alleged  that  when  he  swore 
out  the  warrant  he  was  ignorant  of  Mr.  Salmon's  public  character; 
but  it  appeared  in  any  event  that  the  warrant  was  not  actually 
executed,  and  on  this  ground  the  court  decided  that  the  act  of  Con- 
gress had  not  been  violated. 

Mr.  Clay,  Sec.  of  State,  to  Chev.  de  Tacon,  Span,  min.,  Dec.  10,  1828,  MS. 
Notes  to  For.  Legs.  IV.  98. 

"  Whilst  the  President  is  anxious  that  every  member  of  the  diplo- 
matic corps  should  constantly  enjoy  all  the  security  and  immunities 
which  are  guaranteed  by  the  public  law,  it  is  no  less  his  duty  to 
exercise,  if  necessary,  all  the  authority  which  he  possesses  to  prevent 
any  wrongs  from  being  committed  upon  American  citizens  by  any 
member  of  that  corps.  Nothing  can  justify  any  functionary  of  a 
foreign  legation  in  taking  the  law  into  his  own  hands,  and  carving 
out  the  measure  of  his  own  redress.  The  President  therefore  expects 
that  you  will  be  able  to  make  out  for  Mr.  Salmon  [secretary  of  lega- 
tion] a  satisfactory  explanation  or  justification  of  the  assault  and 
battery  committed  by  him  .  .  .  ,  of  the  indignity  offered  to  the 
process  issued  by  a  public  magistrate  [by  tearing  up  a  writ],"  and 
of  the  forcible  taking  from  the  possession  of  another  person  of 
certain  movable  property  claimed  by  the  latter. 

Mr.  Clay,  Sec.  of  State,  to  Chev.  de  Tacon,  Dec.  10,  1828,  MS.  Notes  to 

For.  Legs.  IV.  98. 
See,  also,  Mr.  Clay,  Sec.  of  State,  to  Chev.  de  Tacon,  Feb.  7,  1829,  MS. 

Notes  to  For.  Legs.  IV.  139. 
See,  also,  Chev.  de  Tacon  to  Mr.  Clay,  Nov.  19,  1828,  and  Dec.  20,  1828, 

MS.  Notes  from  Spanish  Leg. 

If  the  crime  committed  by  a  public  minister  affect  individuals  only, 
the  government  of  the  country  is  to  demand  his  recall;  and  if  his 
government  refuses  to  recall  him,  he  may  be  expelled  by  force  or 
brought  to  trial,  as  no  longer  entitled  to  the  immunities  of  a  minister. 
If  the  crime  affects  the  public  safety  of  the  country,  its  government 
may,  for  urgent  cause,  either  seize  and  hold  his  person  till  the  danger 
be  passed,  or  expel  him  from  the  country  by  force ;  for  the  safety  of 
the  state,  which  is  superior  to  other  considerations,  is  not  to  be  periled 
by  overstrained  regard  for  the  privileges  of  an  ambassador. 

Cushlng,  At.  Gen.,  1855,  7  Op.  367. 
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If  the  offense  be  grave,  but  not  such  as  to  compromise  the  public 
safety,  the  course  is  to  demand  the  recall  of  the  minister,  and  mean- 
while to  refuse  or  not  all  further  intercourse  with  him,  according  to 
the  circumstances.  For  implication  in  attempts  to  enlist  troops  in 
the  United  States,  it  was  held  that  the  President  might  send  his  pass- 
ports to  the  British  minister,  with  an  intimation  to  leave  the  country 
without  delay;  or,  in  his  discretion,  adopt  the  milder  course,  as 
President  Washington  did  in  the  case  of  M.  Genet,  of  affording  the 
minister  opportunity  for  explanation  through  the  Secretary  of 
State;  and  then,  if  his  explanation  should  be  unsatisfactory,  to 
demand  his  recall. 

Gushing,  At  Gen.,  1855,  7  Op.  367. 

In  May,  1868,  Mr.  Seward  brought  to  the  attention  of  Baron  von 
Gerolt  the  statement  that  two  persons  connected  with  the  Prussian 
legation,  one  the  secretary  and  the  other  an  attache,  had  been,  re- 
spectively as  principal  and  second,  guilty  of  violating  the  act  of 
Congress  of  February  20,  1839,  to  prohibit  duelling  in  the  District 
of  Columbia,  and  asked,  in  the  name  of  the  President,  that,  as  the 
persons  in  question  were  "  protected  by  the  law  of  nations  from 
judicial  prosecution  for  a  violation  of  the  statute  aforesaid,"  the 
matter  be  brought  to  the  attention  of  their  Government,  in  order 
that  they  might  "  in  a  proper  manner  be  made  sensible  of  its  dis- 
pleasure." 

Mr.  Seward,  Sec.  of  State,  to  Baron  von  Gerolt,  May  11,  1868,  MS.  Notes 
to  Prussian  Leg.  VIII.  58. 

The  immunity  of  diplomatic  representatives  abroad  is  sanctioned 
by  public  law. 

Mr.  Fish,  Sec.  of  State,  to  Mr.  Partridge,  Dec.  31,  1869,  MS.  Inst  Venez. 

II.  150. 
See,  also,  Mr.  Fish,  Sec.  of  State,  to  Count  Colobiano,  March  25,  1870,  MS. 

Notes  to  Italy,  VII.  57. 

"  The  executive  dej)artment  of  this  government  can  take  no  pro- 
ceedings against  i)ersons  who  have  the  immunity  attached  to  the  dip- 
lomatic character  except  to  ask  their  own  government  to  recall  them 
from  this  country." 

Mr.  Fish,  Sec.  of  State,  to  Mr.  Darr,  2,  1871,  88  MS.  Dom.  Let  17a 

Ignorance  of  the  official  character  of  a  person  entitled  to  diplomatic 
immunities  (in  this  case,  the  military  attache  of  the  French  legation) 
does  not  excuse  an  officer  who  violates  such  immunities  by  arresting 
the  person  possessing  them. 

Mr.  Fish,  Sec.  of  State,  to  Mr.  Washburne.  min.  to  France,  No.  873,  Jan. 
11,  1877,  MS.  Inst  France,  XIX.  436. 
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"The  statutes  of  the  United  States  provide  severe  punishment  for  all 
such  violation  of  the  diplomatic  immunities  of  the  representatives  of 
foreign  states,  and  the  courts  of  the  United  States,  acting  in  harmony 
with  the  principles  of  public  law,  as  recognized  by  the  Government, 
have  in  more  than  one  instance  held  that  the  law  does  not  make 
knowledge  an  ingredient  in  an  offense  against  the  diplomatic  immuni- 
ties of  a  minister,  and  that  it  is  not  necessary  to  support  an  indict- 
ment against  a  i)erson  wlio  executes  a  process  against  such  minister 
that  the  defendant  should  know  the  jwrson  arrested  to  be  a  foreign 
minister."  (Mr.  Fish,  Sec.  of  State,  to  Mr.  de  Vaugelas,  charge, 
Dec.  28,  1876,  MS.  Notes  to  France,  IX.  173.) 

See,  also,  Mr.  Fish  to  Mr.  de  Vaugelas,  Dec.  16,  1876,  MS.  Notes  to  French 
Leg.  IX.  169. 

In  July,  1892,  an  attache  of  the  Swiss  legation  at  Washington  was 
arrested  at  Bay  Ridge,  Md.,  by  a  deputy  sheriff,  on  the  complaint  of  a 
woman  who,  having  lost  her  pocketbook,  which  was  aftei:wards 
found,  charged  the  attache  with  having  taken  it.  The  deputy  sheriff, 
though  advised  by  the  attache  of  his  official  character,  took  him 
l)efore  a  magistrate  for  examination,  and,  besides  searching  his  pock- 
ets and  examining  their  contents,  declined  to  send  to  the  Department 
of  State  at  Washington  a  telegi'am  which  the  attache  gave  him  with 
the  money  to  pay  the  necessary  charges.  The  Department  of  State, 
on  being  acquainted  with  the  facts,  expressed  its  regret  and  submitted 
the  matter  to  the  governor  of  Maryland,  who  caused  the  deputy 
sheriff  to  be  discharged  and  expressed  regret  at  the  occurrence.  The 
Swiss  Government  treated  this  action  as  a  satisfactory  termination  of 
the  incident. 

For.  Rel.  1892,  521-526. 

(2)    CIVIL  FBOCES8. 
§661. 

The  Danish  charge  d'affaires  having  represented  that  a  notice  had 
been  served  upon  him  of  his  enrollment  in  a  company  of  the  Pennsyl- 
vania militia,  Mr.  Madison  wrote  to  the  governor  of  Pennsylvania 
that  the  exemption  of  public  ministers  from  personal  service  or  impo- 
sition of  the  kind  in  question  having  been  uniformly  admitted  in  the 
United  States,  it  was  probable  that  a  mistake  had  been  made  which 
would  readily  be  rectified. 

Mr.  Madison,  Sec.  of  State,  to  Gov.  McKean,  May  6,  1805,  14  MS.  Dom. 
Let  461. 

In  1873,  Mr.  Jay,  American  minister  at  Vienna,  hearing  that  the 
apartment  in  which  he  lived,  and  which  he  had  leased  for  a  certain 
term,  had  been  offered  for  sale,  desired  for  this  and  other  reasons  to 
ascertain  whether  he  could  terminate  his  tenancy  at  an  earlier  day. 
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By  the  Austrian  law,  as  it  appears,  a  special  court  was  established  for 
certain  classes  of  persons,  including  those  who  possessed  extraterri- 
torial privileges,  of  which  court  a  Mr.  Lesta  was  grand  marshal. 
Mr.  Jay,  understanding  that  Mr.  Lesta  was  appointed  to  advise  the 
diplomatic  representatives  in  respect  of  their  rights  and  procedure, 
and  being  desirous  "  of  observing  carefully  the  usages  and  laws  of 
the  Empire,"  consulted  him  and  was  advised  that  he  had  a  right  to 
give  a  notice  of  termination  of  the  lease  and  was  informed  of  the  time 
and  manner  of  giving  it.  Notice  was  accordingly  given  on  Mr.  Jay's 
behalf  through  the  proper  court  on  the  blank  forms  used  for  the  pur- 
pose; and,  in  accordance  with  the  Austrian  law,  the  notice  was 
accompanied  with  an  order  of  the  court  to  the  landlord  to  file  objec- 
tions within  eight  days,  in  default  of  which  the  notice  "  would  enter 
into  force."  The  landlord,  on  being  served  with  the  notice,  filed 
objections,  and  an  order  was  then  issued  by  the  court  directing  both 
parties  to  appear  pursuant  to  law  under  penalty  of  the  appointed 
legal  consequences.  WTien  this  order  was  sought  to  be  served  on  Mr. 
Jay,  he  asserted  his  diplomatic  immunities  and  declined  to  appear  in 
the  court,  and  appealed  to  the  foreign  office  for  protection  against 
its  jurisdiction.  The  Department  of  State,  when  acquainted  by  Mr. 
Jay,  at  this  stage  of  the  proceedings,  with  what  he  had  done,  in- 
structed him,  March  9,  1874,  that  if  he  was  plaintiff  in  the  case,  it 
would  seem  to  be  impracticable  to  avoid  the  inference  that  he  had 
consented  to  the  jurisdiction  of  the  court;  but  that,  if  he  was  defend- 
ant, such  jurisdiction  might  be  resisted  on  grounds  of  international 
law;  but  the  Department  added  that  the  facts  before  it  did  not 
•  enable  it  to  form  a  correct  decision.  The  Department,  in  using  the 
terms  "  plaintiff  "  and  "  defendant,"  intended  to  convey  the  meaning 
that  if  Mr.  Jay  had  invoked  the  process  or  aid  of  an  Austrian  court 
to  enforce  a  right  or  to  repair  an  injury,  or  to  determine  a  doubtful 
question  as  to  his  legal  rights  under  a  contract,  he  would  be  regarded 
as  plaintiff  and  as  having  consented  to  the  jurisdiction  of  the 
tribunal. 

Mr.  Jay  contended,  however,  that  he  did  not  and  could  not,  within 
the  rules  of  international  law,  enter  into  the  litigation  in  question 
without  the  assent  of  the  authorities  of  the  United  States.  The 
Department  of  State  replied  that,  while  it  doubtless  might  have  been 
proper  to  have  abstained  from  all  proceedings  till  he  had  consulted 
his  Government,  it  was  equally  clear  that  the  rule  was  "  one  of  pro- 
priety, affecting  the  minister  in  his  relations  to  his  own  Government," 
and  that  a  minister  might  ''  subject  himself  to  the  proceedings  of  a 
court,  without  the  knowledge  and  against  the  will  of  his  own  Govern- 
ment." "  Your  liability,"  said  the  Department,  "  under  your  lease 
and  your  reasons  for  desiring  to  be  released  from  it  were  matters 
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which  affected  you  and  you  alone.  ...  It  was  yourself  who 
requested  the  issue  of  the  notice  to  your  landlord  and  the  aiji  of  the 
court,  and  invited  the  filing  of  objections;  and  it  was  to  your  de- 
mand, signified  formally  through  the  court,  that  your  landlord 
replied.  No  proceedings  had  been  commenced  against  you,  and  none 
were  attempted."  This  conclusion,  said  the  Department,  was  not 
altered  by  the  fact  that  the  court,  in  an  opinion  of  April  29,  1874, 
while  stating  that  Mr.  Jay  had  acknowledged  the  competency  of  the 
jurisdiction  by  filing  his  notice,  also  expressed  an  opinion  that  envoys 
were  subject  to  the  provisions  of  the  Austrian  law  concerning  land- 
lord and  tenant.  It  was  not  possible  to  say  which  particular  ground 
was  deemed  more  conclusive  by  the  court,  but  it  was  evident,  said  the 
Department,  that  the  court  held  that  the  filing  of  the  notice  was  a 
submission  to  the  jurisdiction.  It  seems,  that  at  one  stage  of  the 
controversy,  the  foreign  office  informed  Mr.  Jay  that  it  admitted  his 
right  to  decline  the  jurisdiction  of  the  court,  and  that  the  court  had 
been  so  advised,  but  this  information  was  coupled  with  the  statement 
by  the  foreign  office,  that  it  could  not  control  the  action  of  the  court ; 
and  the  result  showed,  said  the  Department,  that  the  opinion  of  the 
foreign  office,  as  to  Mr.  Jay's  right  to  decline  the  jurisdiction  of  the 
court,  was  not  concurred  in  by  the  latter.  In  conclusion,  the  Depart- 
ment said : 

"  The  tendency  of  opinion  in  regard  to  immunities  of  diplomatic 
agents  is  believed  to  be  strongly  toward  restricting  them  to  whatever 
may  be  indispensable  to  enable  the  agents  to  discharge  their  duties 
with  convenience  and  safety.  The  extreme  doctrine  of  immunity, 
which  was  the  necessity  of  an  age  of  barbarism  and  of  the  intercourse 
of  uncivilized  nations,  has  happily  yielded  to  the  progress  of  Chris- 
tianity and  of  modem  civilization.  The  practical  application  of  the 
doctrine,  as  among  Christian  peoples,  should  be  confined  to  cases  of 
the  greatest  importance. 

"An  envoy  is  not  clothed  with  diplomatic  immunity  to  enable  him  to 
indulge  with  impunity  in  personal  controversies,  or  to  escape  from 
liabilities  to  which  he  otherwise  might  be  subjected. 

"  The  assertion  of  these  immunities  should  be  reserved  for  more  im- 
portant and  delicate  occasions,  and  should  never  be  made  use  of  when 
the  facts  of  the  particular  case  can  expose  the  envoy  to  the  suspicion 
that  private  interest  or  a  desire  to  escape  personal  or  pecuniary 
liability  is  the  motive  which  induced  it.     .     .     . 

"  In  reply  to  your  request  for  further  instructions,  the  Department 
enjoins  upon  you  to  abstain  from  further  efforts  to  make  your  litiga- 
tion the  cause,  the  question,  or  the  occasion  of  diplomatic  controversy, 
or  for  the  assertion  of  diplomatic  immunities.  The  suit  having  been 
inaugurated  by  your  appeal  to  the  court,  is  regarded  as  a  case  of  con- 
tentious litigation,  and  it  and  the  consequences  from  it  are  to  be 
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treated  by  you  as  other  purely  personal  matters  are  to  be  treated,  and 
must  be  adjusted  accordingly." 

Mr.  Fish,  Sec.  of  State,  to  Mr.  Jay,  mln.  to  Austria-Hungary,  No.  457, 
Dec.  29,  1874,  MS.  Inst.  Austria,  II.  289,  290. 

"Mr  Wlieaton's  case  (In  Prussia)  was  a  much  stronger  one  than  yours. 
It  had  the  appearance  at  least  of  involving  the  question  of  diplo- 
matic immunities;  his  effects  had  heen  seized  and  detained,  not  for 
rent  but  for  indemnity  for  alleged  injury  to  the  house ;  but  the  con- 
troversy was  terminated,  the  landlord  restoring  the  effects  on  pay- 
ment of  compensation  for  the  injury  alleged  to  have  been  done." 
(Mr.  Fish,  Sec.  of  State;  to  Mr.  Jay,  private  and  unofficial,  Oct  26, 
1874,  MS.  Inst.  Austria,  288.) 

Mr.  Jay  subsequently  reported  that  a  new  suit  or  proceeding  had 
been  commenced  by  his  late  landlord  for  the  recovery  of  rent  alleged 
to  be  due,  which  suit,  though  the  parties  were  the  same,  was  a  dis- 
tinct proceeding  resting  on  different  grounds  from  the  previous  one; 
that  he  had  declined  to  appear  in  the  proceeding,  and  had  been  noti- 
fied that  a  curator  had  been  appointed  for  him;  that  he  had  trans- 
mitted the  papers  to  the  foreign  office,  and  invoked  its  protection; 
and  that  the  foreign  office,  by  a  note  of  December  12,  1874,  had  ad- 
vised him  that  it  had  taken  steps  "  to  make  valid  in  legal  form  the 
incompetency  of  the  district  court  for  the  adjudication  of  a  personal 
suit  directed  against  the  envoy."  The  Department  of  State  replied 
that  if  the  new  suit  was  entirely  independent  of  the  previous  one,  and 
Mr.  Jay  had  done  nothing  to  submit  himself  to  the  jurisdiction  of  the 
'•ourt,  it  was  believed  to  be  his  right,  in  case  he  chose  to  avail  himself 
of  his  immunity  as  minister  of  the  United  States,  to  claim  exemption 
from  the  jurisdiction  or  the  process  of  the  court,  and  that  in  this  view 
it  was  permissible  that  he  should  inform  the  foreign  office  of  the  facts 
and  request  its  interposition.  The  Department,  however,  added :  "  It 
was  not  advisable  that  you  should  enter  into  a  lengthy  correspondence 
on  the  general  questions  already  discussed  or  other  kindred  subjects; 
and  so  much  of  your  correspondence  as  is  reported  in  your  No.  838 
concerning  your  former  suit,  is  in  violation  of  the  instructions  of  the 
Department.  It  is  anticipated,  from  the  declarations  of  the  foreign 
office,  that  steps  have  been  taken  to  arrest  the  proceedings  and  that 
the  question  may  now  be  disposed  of." 

Mr.  Fish,  Sec.  of  State,  to  Mr.  Jay,  min.  to  Austria-Hungary,  No.  463, 
Jan.  13,  1875.  MS.  Inst.  Austria,  II.  316. 

"  It  is  understood  that  the  litigation  in  which  you  have  been  involved 
with  your  landlord  is  now  disposed  of,  and  therefore  It  Is  deemed 
advisable  that  you  abstain  from  any  further  correspondence  with 
the  foreign  office  on  the  subject  of  that  litigation."  (Mr.  Fish,  Sec 
of  State,  to  Mr.  Jay,  min.  to  Austria-Hungary,  No.  476,  Feb.  26,  1875, 
MS.  Inst  Austria,  II.  328.) 
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In  replying?  to  an  Inquiry  of  Mr.  Jay,  after  his  return  from  the  mission  to 
Vienna,  as  to  what  *'  protection  "  the  Department  of  State  would  give 
in  case  lie  should  in  future  visit  Austria-Hungary  as  a  private  citi- 
zen, Mr.  Fish  said  that  on  complying  with  the  requirements  of  law 
he  would  be  "  entitled  to  a  passport  as  a  private  citizen  and  to  such 
protection  as  it  carries  with  it."  (Mr.  Fish,  Sec.  of  State,  to  Mr.  Jay, 
April  5,  1876,  112  MS.  Dom.  Let.  5C1.) 

August  5,  1878,  Mr.  Barrett,  a  justice  of  the  peace  of  Saratoga 
County,  N.  Y.,  issued  a  summons  in  debt  at  the  suit  of  one  Sailor,  a 
livery  stable  keeper,  for  a  small  amount,  against  the  Marquis  Man- 
tilla, the  Spanish  minister  in  the  United  States,  requiring  the  latter 
to  appear  on  the  7th  of  the  same  month  to  answer.  The  minister  at 
once  admitted  the  service  and  returned  the  summons  to  the  justice 
with  a  communication  calling  his  attention  to  sections  087,  688,  4063, 
and  4064,  R.  S.,  which  the  minister  transcribed.  On  the  papers  thus 
forwarded,  the  justice  endorsed :  "  The  Court  decides  that  a  Spanish 
minister  is  just  as  liable  to  answer  in  this  court  for  the  payment  of 
his  debts  as  any  other  person. — ^William  C.  Barrett,  Justice  of  the 
Peace."  It  does  not  appear,  however,  that  any  further  proceedings 
were  taken.  Mr.  Evarts  sent  the  papers  to  the  Attorney-General, 
referring  to  Barrett's  persistence  in  exercising  his  judicial  functions 
after  having  been  informed  of  the  laws  of  the  United  States  on  the 
subject,  and  said  that,  upon  the  matter  being  brought  to  the  attention 
of  the  governor  of  New  York,  measures  doubtless  would  be  taken  to 
stay  further  proceedings  and  to  prevent  the  recurrence  of  like  pro- 
ceedings in  the  future ;  but  that,  should  the  authorities  of  New  York 
fail  to  act  on  this  suggestion,  it  might  be  necessary  to  determine 
what  course  it  would  be  proper  to  pursue  towards  the  justice  of 
the  peace  and  other  parties  to  the  proceedings,  under  the  laws  of  the 
United  States. 

Mr.  F.  W.  Seward,  Acting  Sec.  of  State,  to  Mr.  Devens,  Aug.  22,  1878,  124 
MS.  Dom.  Let.  504. 

The  Department  of  State  having  been  officially  informed  that  the 
sheriff  of  Newport  County,  R.  I.,  had  made  personal  service  of  judi- 
cial process  upon  Mr.  Bartholomei,  Russian  minister  in  the  United 
States,  in  a  civil  action,  Mr.  Blaine  declared  that  the  service  in  ques- 
tion was  clearly  a  violation  of  diplomatic  privilege  and  suggested 
to  the  governor  of  Rhode  Island  that,  if  the  suit  should  be  followed 
up,  the  attorney-general  of  the  State  should  be  instructed  to  appear, 
not  as  the  representative  of  the  Russian  minister,  but  ex  officio,  and 
call  the  court's  attention  to  the  minister's  privilege  and  move  for  the 
termination  of  the  proceedings.  Mr.  Blaine  added  that,  while  the 
provisions  of  the  act  of  1790  in  terms  related  to  the  extreme  case  of 
an  attempt  to  arrest  the  person  or  attach  the  property  of  a  foreign 
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minister,  yet  it  was  clear  that  the  service  of  any  process  on  such  a 
minister  was  "  an  infringement  of  his  privilege  and  an  abuse  of  the 
process  of  the  court." 

Mr.  Blaine,  Sec.  of  State,  to  the  gov.  of  R.  I.,  Oct  31,  1881,  and  Nov.  21, 
1881,  139  MS.  Dom.  Let.  442,  634. 

The  governor  of  Rhode  Island  referred  Mr.  Blaine's  letter  of  the  31  st 
of  October  to  the  attorney-general  of  the  State,  and  assured  Mr. 
Blaine  that  proper  steps  would  be  taken  to  call  the  attention  of  the 
court  to  the  alleged^ abuses  of  privilege,  in  case  the  process  should 
be  entered  at  the  term  of  court  to  which  it  was  made  returnable. 
Mr.  Blaine  sent  a  certificate  of  the  official  character  of  the  tlussian 
minister  to  the  governor  for  use  before  the  court  (Mr.  Blaine,  Sec 
of  State,  to  Mr.  Bartholomei,  Russian  min.,  Nov.  23,  1881,  MS.  Notes 
to  Russia,  VII.  375.  See,  also,  Mr.  Hitt,  Act  Sec.  of  State,  to  Mr. 
Bartholomei,  tel.,  Oct  3,  1881,  id.  370.) 

The  offense  described  in  sees.  4063  and  4064,  Revised  Statutes,  is 
not  complete  until  execution  of  the  writ.  The  mere  issuance  of  a 
writ  without  anything  more  would  not,  under  the  law  of  nations, 
be  deemed  an  invasion  of  diplomatic  rights.  A  letter  informing  the 
minister  that  the  writ  has  been  issued  may  be  an  affront,  but  is 
not  more  so  than  a  dunning  letter  or  a  threat  to  sue.  In  such  a 
case,  the  writ  not  having  been  served,  the  annulment  of  the  execu- 
tion and  judgment  exhausts  the  power  of  the  court,  and  the  stat- 
utes of  the  United  States  do  not  afford  any  further  redress. 

Mr.  Brewster,  At.  Gen.,  to  Mr.  Frelinghuysen,  Sec.  of  State,  July  3.  1883, 
MS.  Mis<*.  I^t 

See  Mr.  Frelinghuysen,  Sec.  of  State,  to  Mr.  Brewster,  At  Gen.,  June  21, 
1883,  147  MS.  Dom.  I^t.  3(M».  Mr.  Brewster's  opinion  was  written 
in  reply  to  this  letter  which  propounded  several  questions,  one  of 
which  was  whether  the  marshal,  in  whose  hands  a  writ  Issued  on 
a  judgment  was  placed  for  execution,  was  an  "officer  concerneil  in 
executing  it,"  in  the  sense  of  sec.  40G4,  Rev.  Stat,  when  in  fact  it 
was  not  executed,  but  only  an  attempt  was  made  to  execute  It  by 
the  marshal's  serving  notice  on  the  minister. 

"  If  the  marshal  of  tlie  court  had  seized  your  person  or  seized  your 
goods,  he  would,  as  such  an  officer,  have  been  liable;  but  to  make 
the  offence  cognizable  and  punishable  under  the  sections  referred  to 
(Kev.  Stat,  sees.  40<v?  and  40(U),  the  writ  must  be  In  fact  executed." 
(Mr.  Frelinghuysen,  Sen-,  of  State,  to  Mr.  Preston,  Haytlan  min., 
.July  10,  1883,  MS.  Notes  to  Ilayti,  I.  301.) 

Sees.  J:0()3  and  4064,  Revised  Statutes,  do  "  not  in  any  case  impose 
a  penalty  on  the  judge  who  may  hear  a  suit  to  which  a  foreign  min- 
ister is  defendant.  The  penalties  prt^scribed  are  solely  applicable  to 
every  person  by  whom  a  writ  of  execution  is  sued  out,  whether  as 
party  or  as  attorney  or  solicitor,  and  to  every  officer  concerned  in 
executing  it." 

Mr.  Frelinghuysen,  Sec.  of  State,  to  Mr.  Preston,  Haytlan  min.,  July  10, 
1883,  MS.  Notes  to  Hayti,  I.  301. 
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As  diplomatic  officers  are  exempt  from  process  in  civil  suits  by  a 
statute  which  neither  the  courts  nor  the  executive  can  dispense  with, 
the  Department  of  State  can  not  aid  the  courts  in  enforcing  the  pay- 
ment of  debts  by  diplomatic  officers.  The  only  way  the  Department 
can  intervene  is  by  asking  for  the  officer's  recall.  "  In  order,  how- 
ever, to  warrant  such  a  step,  the  person  involved  would  have  to  be 
shown  to  be  guilty  of  such  misconduct  as  to  make  his  presence  in  this 
country  in  a  representative  capacity  undesirable.  His  failure  to 
discharge  a  debt  at  a  particular  time  would  not,  it  is  thought,  be  alone 
a  sufficient  ground  for  such  serious  international  action." 

Mr.  Rives,  Assis.  Sec.  of  State,  to  Messrs.  MerriU  &  Rogers,  July  19,  1888, 
1G9  MS.  Dom.  Let  190. 

The  statement  in  Lawrence's  Principles  of  International  Law,  p. 
283,  that,  in  case  of  the  misconduct  of  a  diplomatic  officer,  "  the  rem- 
edy by  diplomatic  complaint,  or  an  appeal  to  the  courts  of  the  am- 
bassador's own  country,  will  generally  be  sufficient,"  "  obviously 
relates  to  such  grounds  of  complaint,  in  the  case  of  an  envoy  actually 
accredited  to  and  received  by  the  complaining  State,  as  would  suffice 
to  make  him  persona  non  grata  to  the  government  which  has  to 
transact  business  with  him."  IMiere  the  person  complained  of  is  no 
longer  envoy,  there  exists  "  no  diplomatic  right  to  complain  of  his 
personal  conduct." 

Mr.  Ilay,  Sec.  of  State,  to  Mr.  Renick,  Feb.  26,  1900,  243  MS.  Dom.  Let. 
224. 

The  clause  in  the  Constitution  (second  section,  third  article)  that 
the  judicial  power  of  the  United  States  extends  to  all  cases  affecting 
ambassadors,  other  public  ministers,  and  consuls,  confers  a  public, 
not  a  personal,  privilege,  and  is  not  waived  by  an  omission  to  plead 
it  in  a  State  court  of  the  first  instance. 

Davis  r.  Packard,  7  Pet.  276. 

The  President  will  not  interfere  with  judicial  proceedings  between 
an  individual  and  the  commissioner  of  a  foreign  nation  where  the 
controversy  may  have  a  legal  trial,  unless  the  suit  grew  out  of  acts 
done  by  the  commissioner  in  pursuance  of  his  commission. 

Lee,  At.  Gen.  1797,  1  Op.  81. 

Any  person  who  executes  process  on  a  foreign  minister  is  to  be 
deemed  an  officer  under  section  20  of  the  act  of  1790  (1  Stat.  117; 
R.  S.  §4004),  and  in  such  ca.se  scienter  need  not  be  proved,  nor  is 
submission  of  the  minister  any  defense. 

United  States  t\  Benner,  Baldwin,  234. 

H.  Doc.  551— vol  4 41 
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"Where  a  public  minister  is  a  partner  in  a  firm,  an  action  can  not  be 
brought  against  the  firm  on  a  firm  debt  in  a  State  court.  An  inten- 
tional nonservice  of  sunmions  on  such  minister  will  not  give  juris- 
diction, and  he  can  take  advantage  of  the  want  of  jurisdiction,  in 
such  a  case,  by  a  petition  on  his  part  for  an  order  dismissing  the 
complaint. 

Ite  Tracy,  46  N.  Y.  Sui)er.  Ct  4a 

A  writ  of  summons  in  an  action  can  not  be  issued  against,  and 
therefore  the  statute  of  limitations  does  not  commence  to  run  in  favor 
of,  the  ambassador  of  a  foreign  state  while  he  is  accredited  to  Great 
Britain,  or  during  such  time  after  his  recall  as  is  reasonably  occupied 
by  him  in  winding  up  the  affairs  of  his  embassy  and  leaving  the 
country. 

Musurus  Bey  i\  Gadban,  L.  R.  (1894)  1  Q.  B.  533. 

(3)    GIVING   OF  TESTIMONY. 
§    662. 

"A  diplomatic  representative  can  not  be  compelled  to  testify,  in  the 
country  of  his  sojourn,  before  any  tribunal  whatsoever.  This  right 
is  regarded  as  appertaining  to  his  office,  not  to  his  person,  and  is  one 
of  which  he  can  not  divest  himself  except  by  the  consent  of  his  gov- 
ernment. Therefore,  even  if  a  diplomatic  representative  of  the 
United  States  be  called  upon  to  give  testimony  under  circumstances 
which  do  not  concern  the  business  of  his  mission,  and  which  are  of  a 
nature  to  counsel  him  to  respond  in  the  interest  of  justice,  he  should 
not  do  so  without  the  consent  of  the  President,  obtained  through  the 
Secretary  of  State,  which  in  any  such  case  would  probably  be 
granted." 

Instructions  to  Diplomatic  Officers  (1897),  §  48,  p.  19. 
See  Mr.  Fisli,  Sec.  of  State,  to  Mr.  Turner,  min.  to  Liberia,  No.  16,  April 
2,  1872,  MS.  Inst.  Liberia,  I.  92. 

An  attache  of  the  Danish  legation  in  the  United  States  instituted 
in  the  United  States  district  court  at  Philadelphia  a  criminal  pros- 
ecution against  a  local  officer  for  the  violation  of  his  diplomatic 
privilege,  in  the  service  upon  him  of  legal  process  in  an  action  for 
debt.  The  Danish  charge  d'affaires  subsequently  asked  that  the 
United  States  district  attorney  at  Philadelphia  be  instructed  not  to 
require  the  personal  attendance  of  the  attache  to  give  testimony  in 
the  case.  The  Department  of  State,  in  reply,  adverted  to  the  cir- 
cumstance that  the  prosecution  was  instituted  at  the  instance  and 
upon  the  information  of  the  attache  himself  to  vindicate  and  estab- 
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lish  the  rights  which  he  claimed  by  reason  of  his  official  station,  and 
expressed  the  opinion  that  it  was  competent  for  the  court  and  was 
"  its  exclusive  right  and  province  to  dispense  or  not,  according  to  its 
view  of  the  grounds  upon  which  the  exemption  is  claimed,  with  the 
personal  attendance "  of  the  attache.  The  Department  therefore 
declined  to  instruct  the  district  attorney  as  requested,  and  added 
that  it  must  necessarily  be  left  to  the  court  and  jury  to  decide  upon 
the  sufficiency  of  the  proof  which  that  officer  should  furnish  if  he 
should  decide  to  dispense  with  the  personal  attendance  of  the  attache. 

Mr.  Van  Buren,  Sec.  of  State,  to  Mr.  BHle,  Danish  charg6  d'affaires,  Oct 
23,  1830,  MS.  Notes  to  For.  Legs.  IV.  312. 

"A  case  of  homicide  having  occurred  at  Washington,  in  1856,  in 
the  presence  of  the  Dutch  minister,  whose  testimony  was  deemed 
altogether  material  for  the  trial,  '  and  inasmuch  as  he  was  exempt 
from  the  ordinary  process  to  compel  the  attendance  of  witnesses,'  an 
application  was  made  by  the  district  attorney,  through  the  Secretary 
of  State,  to  M.  Dubois  to  appear  and  testify.  The  minister  having 
refused,  by  the  unanimous  advice  of  his  colleagues,  in  a  note  of  the 
11th  of  May,  1856,  to  the  Secretaiy  of  State,  to  appear  as  a  witness, 
Mr.  Marcy  instructed.  May  15,  1856,  Mr.  Belmont,  minister  of  the 
United  States  at  The  Hague,  to  bring  the  matter  to  the  attention  of 
the  Netherlands  Government.  He  says,  that  '  it  is  not  doubted  that 
both  by  the  usage  of  nations  and  the  laws  of  the  United  States,  M. 
Dubois  has  the  legal  right  to  decline  to  give  his  testimony;  but  he  is 
at  perfect  liberty  to  exercise  this  privilege  to  the  extent  requested, 
and  by  doing  so  he  does  not  subject  himself  to  the  jurisdiction  of  the 
country.  The  circumstances  of  this  case  are  such  as  to  appeal 
strongly  to  the  universal  sense  of  justice.  In  the  event  of  M.  Van 
Hall's  suggesting  that  M.  Dubois  might  give  his  deposition  out  of 
court  in  the  case,  you  will  not  omit  to  state  that  by  our  Constitution, 
in  all  criminal  prosecutions,  the  accused  has  the  right  to  be  confronted 
with  the  witnesses  against  him,  and  hence,  in  order  that  the  testi- 
mony should  be  legal,  it  must  be  given  before  the  court.'  M.  Van 
Hall,  June  9,  1856,  in  a  note  to  Mr.  Belmont,  declined  authorizing 
the  minister  to  appear  in  court.  He  said  that,  '  availing  himself  of 
a  prerogative  generally  conceded  to  the  members  of  the  diplomatic 
body,  and  recognized  also  by  the  laws  of  the  Republic,  as  adverted 
to  by  Mr.  Marcy,  M.  Dubois  refused  to  appear  before  a  court  of 
justice;  but  being  desirous  to  at  once  reconcile  that  prerogative  with 
the  requirements  of  justice,  he  suggested  a  middle  course  of  action, 
and  proposed  to  Mr.  Marcy  to  give  his  declaration  under  oath,  should 
he  be  authorized  to  that  effect  by  the  Government  of  the  Nether- 
lands. After  taking  the  King's  orders  On  the  subject,  I  did  not  hesi- 
tate to  give  such  authority  to  M,  Dubois,  approving  at  the  same  time, 
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and  formally,  the  line  of  conduct  which  he  pursued  on  that  occasion.' 
M.  Dubois  addressed  a  note  to  Mr.  Marcy,  on  the  21st  of  June,  stating 
that  he  was  authorized  to  make  his  declaration  under  oath  at  the 
Department  of  State,  adding, '  it  is  understood  that,  on  such  an  occa- 
sion, no  mention  is  to  be  made  of  a  cross-examination,  to  which  I  could 
not  subject  myself.'  The  declaration  was  not  taken,  as  the  district 
attorney  stated  that  it  would  not  be  admitted  as  evidence." 

Lawrence's  Wheaton    (1863),  393,  394. 

The  correspondenoe  of  the  government  of  the  Netherlands,  in  refusing  to 
allow  its  diplomatic  agent  to  testify  in  the  criminal  courts  of  the 
United  States,  is  given  in  S.  Ex.  Doc.  21,  34  Cong.  3  sess. 

See,  also,  Dana's  Wheaton,  §  225,  note  125. 

"  No  objection  is  seen  to  your  giving  your  testimony  of  your  own 
accord  in  the  case  referred  to  [pending  in  a  court  of  justice  at  Flor- 
ence], or  in  any  other  place  where  it  might  be  necessary  for  the  pur- 
poses of  justice.  If,  however,  there  should  be  any  attempt,  directly 
or  indirectly,  at  compulsion  in  the  matter,  you  would  be  expected  to 
assert  your  privilege  as  a  diplomatic  agent,  and  in  that  you  would  be 
sustained  by  this  Government." 

Mr.  Fish,  Sec.  of  State,  to  Mr.  Marsh,  min,  to  Italy,  No.  547,  Nov.  1,  1876, 
MS.  Inst  Italy,  II.  1. 

Baron  von  Gerolt,  Prussian  minister,  having  complained  of  the  refusal  of 
a  Justice  of  the  peace  in  the  District  of  Columbia  to  issue  a  warrant 
for  the  arrest  of  a  German  named  Duplessis.  who  was  alleged  to  have 
threatened  or  committed  violence  on  the  minister  or  his  household,  the 
matter  was  referred  to  the  Attorney-General  of  the  United  States  for 
his  opinion  as  to  the  right  of  a  justice  of  the  peace  to  issue  a  warrant 
for  the  arrest  of  an  individual  upon  a  mere  declaration,  unaccompanied 
by  any  oath,  of  a  meml)er  of  the  diplomatic  body.  The  Attorney-Gen- 
eral held  that  the  justice  of  the  peace  was  justified  in  his  refusal  to 
issue  a  warrant  without  an  oath  of  some  person  against  the  alleged 
aggressor.  The  Department  of  State,  in  communicating  this  opinion 
to  the  Prussian  minister,  observed  that  if  a  diplomatic  agent  should  be 
the  only  person  who  had  witnessed  the  acts  of  an  aggressor  in  such 
a  case,  and  therefore  the  only  person  capable  of  testifying  in  regard 
to  them,  it  could  not  be  perceived  "  why  it  should  be  considered 
incompatible  with  either  his  dignity,  or  the  exemption  from  the  juris- 
diction of  the  country  to  which  he  is  entitled,  for  him  voluntarily  to 
offer  his  testimony  in  the  usual  form."  (Mr.  Hunter,  Act.  Sec.  of 
State,  to  Baron  von  Gerolt,  Aug.  2,  1852,  MS.  Notes  to  German 
States,  VI.  310.) 

On  the  trial  of  Guiteau,  Seizor  Comancho,  minister  from  Venezuela, 
who  was  present  at  President  Garfield's  assassination,  was  called  as  a 
witness  for  the  prosecution.  Before  he  was  sworn  the  following  state- 
ment was  made  by  the  district  attorney : 

"If  your  honor  please,  before  the  gentleman  is  sworn,  I  desire  to 
state,  or  rather  I  think  it  due  to  the  witness  to  state,  that  he  is  the  min- 


§662.]  EXEMPTION   FROM   GIVING  TESTIMONY.  645 

ister  from  Venezuela  to  this  Government,  and  entitled  under  the  law 
governing  diplomatic  relations  to  be  relieved  from  service  by  sub- 
poena or  sworn  as  a  witness  in  any  case.  Under  the  instructions  of 
his  Government,  owing  to  the  friendship  of  that  Government  for  the 
United  States,  and  the  great  respect  for  the  memory  of  the  man  who 
was  assassinated,  they  have  instructed  him  to  waive  his  rights  and 
appear  as  a  witness  in  the  case,  the  same  as  any  witness  who  is  a  citi- 
zen of  this  country." 

Gulteau's  Trial,  I.  13C. 

Early  in  the  morning  of  December  31,  1886,  a  robbery  was  com- 
mitted in  the  house  of  the  Chilean  minister  at  Washington.  Later 
in  the  day  the  minister  addre:ssed  a  note  to  the  Department  of  State 
expressing  his  appreciation  of  the  action  of  the  police  in  promptly 
effecting  the  arrest  of  the  culprit,  who  proved  to  be  a  person  formerly 
in  the  minister's  employ  as  a  servant.  In  acknowledging  the  receipt 
of  the  minister's  note,  the  Department  said :  "Although  fully  aware  of 
the  immunity  from  judicial  citation  which  pertains  to  your  position 
as  the  envoy  of  a  foreign  government,  yet  inasmuch  as  our  constitu- 
tional procedure  requires  that  a  person  accused  of  crime  shall  be 
confronted  with  the  witnesses  against  him,  and  as  yourself  and  the 
members  of  your  household  are  best  qualified  to  give  the  evidence 
necessary  to  prevent  a  possible  miscarriage  of  justice,  I  may  be  per- 
mitted to  express  the  hope  that  you  will  courteously  offer  your  aid 
toward  the  vindication  of  the  laws  in  this  case." 

Mr.  Porter,  Acting  Sec.  of  State,  to  Mr.  Gana,  Chilean  niin./jan.  3,  1887, 

MS.  Notes  to  Cliilean  Leg.  VI.  352. 
See  Mr.  Brent,  chief  clerlj,  to  Mr.  Williams,  U.  S.  attorney  at  Baltimore, 

July  22,  1828,  22  MS.  Dom.  Let.  248. 

November  16,  1893,  the  judge  of  the  second  civil  court  at  the  City 
of  Mexico  addressed  certain  interrogatories  to  the  minister  of  the 
United  States  in  a  civil  suit  then  pending.  One  of  the  inquiries  was 
whether  the  Congress  of  the  United  States  had  on  a  certain  day 
passed  an  act  imposing  a  certain  duty  on  imported  ores,  and  another 
was  whether  the  minister  had  authority  from  his  government  to 
testify  in  the  case.  The  charge  d'affaires  ad  interim  of  the  United 
States  answered  the  various  interrogatories,  giving  the  information 
that  was  sought  by  them ;  but  the  inquiry  whether  he  was  authorized 
by  his  government  to  testify  he  answered  in  the  negative.  The 
Department  of  State  declined  to  approve  his  action,  saying:  "  It  is  a 
well-established  rule  that  no  public  minister  can  testify  in  a  civil  or 
criminal  case  without  the  authorization  of  his  government.  More- 
over, he  can  not  even  testify  as  a  private  individual,  for  he  may  not 
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waive  his  official  character  and  immunities  without  express  author- 
ization of  his  government." 

Mr.  Gresham,  Sec.  of  State,  to  Mr.  Gray,  inin.  to  Mexico,  Jan.  12,  1894, 
For.  Rel.  1894,  426. 

Mr.  Iddings,  secretary  of  the  American  embassy  at  Rome,  having 
inquired  whether  he  should  give  testimony  against  a  pickpocket,  as 
desired  by  an  Italian  court,  Mr.  Adee,  Acting  Secretary  of  State, 
replied  that  his  testimony  might  be  given  on  terms  consistent  with 
his  representative  dignity,  and  that,  unless  an  examination  in  open 
court  was  indispensable,  the  giving  of  his  personal  deposition  at  the 
embassy  was  preferable.  Mr.  Iddings  subsequently  reported  that  his 
deposition  was  to  be  taken  at  the  embassy  by  the  judge  before  whom 
the  case  was  pending. 

For.  Rel.  1901,  302-303. 

(4)  PBOPEBTY. 

§  663. 

"  Immunity  from  local  jurisdiction  extends  to  a  diplomatic  repre- 
sentative's dwelling  house  and  goods,  and  the  archives  of  the  mission. 
These  can  not  be  entered,  searched,  or  detained  under  process  of  local 
law  or  by  the  local  authorities." 

Instructions  to  Diplomatic  Officers  of  the  United  States  (1897),  §  49,  p.  19. 
See  Mr.  Hunter,  Act.  Sec.  of  State,  to  Mr.  Addison,  July  31,  1852,  40  MS. 

Dom.  Let.  2(51 ;  Mr.  Webster,  Sec.  of  State,  to  Mr.  Fendall.  40  MS. 

Dom.  Let.  301;  Mr.  Seward,  Sec.  of  State,  to  Gen.  Scott,  July  10, 

1861,  54  MS.  Dom.  Let.  277. 

"  If  a  diplomatic  representative  holds,  in  a  foreign  country,  real  or 
personal  property  aside  from  that  which  pertains  to  him  as  a  minister, 
it  is  subject  to  the  local  laws." 

Instructions  to  Diplomatic  Officers  of  the  United  States  (1897),  i  47,  p.  19. 

^^/  The  persons  and  personal  eflFects  of  foreign  ministers,  of  their 
families  and  attaches,  are  exempt  from  seizure,  arrest,  or  molestation, 
both  by  the  law  of  nations  and  by  act  of  Congress.  A  hotel  keeper 
therefore  can  not  prevent  an  attach^  from  removing  his  personal 
effects  from  the  premises ;  and  any  attempt  to  do  so  would  be  pun- 
ished by  the  courts. 

Toucey,  At.  Gen.  1849,  5  Op.  G9. 

While  Mr.  Wheaton  was  minister  to  Prussia  the  owner  of  the 
house  in  which  he  lived  claimed  the  right  to  detain  his  goods  found 
on  the  premises  at  the  expiration  of  his  lease,  in  order  to  secure  the 
payment  of  damages  alleged  to  be  due  on  account  of  injuries  done  to 
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the  house  during  the  contract.  The  landlord  claimed  this  right  under 
the  Prussian  civil  code,  which  gave  the  lessor,  as  a  security  for  the 
rent  and  other  demands  arising  under  the  contract,  the  right  of  a 
pfandglduhiger  upon  the  goods  brought  by  the  tenant  upon  the  prem- 
ises and  there  remaining  at  the  expiration  of  the  lease.  By  the  same 
code  "  a  real  right,  as  to  a  thing  belonging  to  another,  assigned  to 
any  person  as  security  for  a  debt,  and  in  virtue  of  which  he  may 
demand  to  be  satisfied  out  of  the  substance  of  the  thing  itself,  is 
called  Unterpfandm'echt!"^ 

The  Prussian  Govenmient  decided  that  the  general  exemption  of 
the  personal  property  of  a  foreign  minister  from  the  local  jurisdiction 
did  not  extend  to  the  case  in  question,  where,  it  was  contended,  the 
right  of  detention  was  created  by  the  contract  itself  and  by  the  legal 
effect  given  to  it  by  the  local  law.  This  position  was  combatted  by 
Mr.  \Mieaton,  on  the  ground  that  it  placed  members  of  the  diplomatic 
corps  on  the  same  footing  with  the  subjects  of  the  country,  as  to  the 
right  which  the  Prussian  code  conferred  on  the  lessor  of  distraining 
the  goods  of  a  tenant  to  enforce  the  performance  of  a  contract ;  and 
that  it  violated  the  immunities  to  which  diplomatic  officers  were 
entitled.  The  Prussian  (lovernment  replied  that  no  Prussian  author- 
ity had  pretended  to  exercist*  a  right  of  jurisdiction  over  the  property 
of  the  minister;  that  the  question  at  issue  was  that  of  the  legal  rights 
established  by  the  contract  of  hiring  l>etween  the  landlord  and  the 
tenant,  and  that  to  determine  this  question  there  could  be  no  other 
rule  than  that  of  the  civil  law  of  the  country  where  the  contract  w^as 
made. 

The  controversy  was  ended  as  between  the  parties  by  the  landlord 
restoring  the  minister's  effects  on  payment  of  a  reasonable  compensa- 
tion for  the  injury  done  to  the  premises.  The  Prussian  Government, 
however,  proposed  to  submit  to  the  Government  of  the  United  States 
the  question  whether,  if  a  foreign  minister  in  the  United  States  should 
enter  into  a  contract  w^ith  an  American  citizen  under  which,  by  the 
laws  of  the  land,  such  citizen  acquired  a  real  right  {droit  reel)  over 
personal  property  {hierun  mohUiers)  belonging  to  the  minister,  the 
American  Government  would  undertake  to  deprive  such  citizen  of 
his  "  real  right "  at  the  instance  of  the  minister.  The  Government 
of  the  United  States  answered  that,  if  there  was  only  an  implied 
contract,  growing  out  of  the  relation  of  landlord  and  tenant,  by  which, 
under  a  municipal  law,  a  tacit  lien  upon  the  furniture  was  given,  and 
no  express  hypothecation,  still  less  any  giving  in  pledge,  which 
implied  a  transfer  of  posst^ssion  by  way  of  security  for  a  debt,  the 
view  taken  by  Mr.  Wheatcm  was  deemed  correct,  and  was  in  accord- 
ance with  the  rule  laid  down  in  the  act  of  Congress  of  1790.  The 
Prussian  Government  rejoined  that  its  opinion  upon  the  point  in 
controversy  remained  unchanged  by  the  authorities  that  had  been 
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cited;  that  the  question  was  not  one  of  the  exercise  of  jurisdiction 
over  a  diplomatic  representative,  but  whether  a  lessor,  by  exerting  his 
right  of  retention,  had  committed  a  breach  of  the  minister's  privileges 
for  which  he  might  be  brought  before  the  competent  judge  and 
compelled  to  restore  the  effects  retained  by  him. 

Wheaton's  Elements  of  Int.  Law,  Dana's  ed.,  sees.  228-241,  pp.  307-319. 

"  If  Mr.  When  ton  had  pledged  the  articles  to  ihe  landlord  by  a  contract, 
he  might  be  considered  as  having  waived  his  official  privilege  in 
respect  to  them.  But  if  the  landlord  had  only  a  lien  by  force  of 
general  law,  and  that  lien  was  only  a  right,  to  enforce  which  he  was 
obliged  to  invoke  the  aid  of  a  court  and  use  its  process,  the  question 
was  not  an  abstract  one  of  civil  law  on  the  existence  of  the  lien,  but  a 
question  of  public  law,  whether  compulsory  process  shall  be  permitted 
by  a  state  against  property  in  that  predicament,  whatever  be  the 
nature  of  the  claim."  ( Note  by  Mr.  Dana,  Dana's  Wheaton,  sec.  241, 
p.  319.) 

See  Grotius,  De  Jure  Belli  ac  Pads,  lib.  II.,  cap.  18,  §  9 ;  Bynkershoek,  I>e 
Foro  Legatorum,  cap.  9,  §§  9,  10;  Vattel,  Droit  de  Gens,  11  v.  IV.. 
eh.  8,  $  114 ;  Foelix.  Revue  du  Droit  Francais  et  fitranger,  tom.  II.  31. 

That  a  municipal  law,  giving  a  landlord  a  "real  right"  {droit  r^el)  as 
to  personal  property  belonging  to  a  diplomatic  agent,  can  not  abridge 
the  immunities  of  the  jatter  under  the  law  of  nations,  is  maintained 
in  Mr.  Legar^,  Sec.  of  State,  to  Mr.  Wheaton,  min.  to  Prussia,  No.  43, 
June  9,  1843,  MS.  Inst.  Prussia,  XIV.  52. 

The  Venezuelan  minister  in  the  United  States  having  inquired 
whether  the  deed  for  a  house,  which  he  had  purchased  in  New  York 
for  a  residence  during  his  diplomatic  mission,  could  be  recorded  in 
his  name  as  minister  of  Venezuela  in  the  United  States,  the  Depart- 
ment oj^ State  replied  that  the  acquisition  and  sale  of  real  property  in 
the  United  States  was  governed  by  the  laws  of  the  respective  States, 
and  that  the  domicil  of  a  diplomatic  representative  was  safe  from 
intrusion,  whether  occupied  by  him  as  owner  or  tenant. 

Mr.  Seward,  Sec.  of  State,  to  Mr.  Bruzual,  Sept.  24,  1864,  MS.  Notes  to 

Venezuela,  I.  91. 
See,  also,  Mr.  Seward,  Sec.  of  State,  to  Commander  de  Figani^re,  June 

20,  1865,  MS.  Notes  to  Portugal,  VI.  218. 

2.  Persons  Entitled  to  Exemptions. 

(1)    THE   MINISTEB  AND   HIS  HOUSEHOLD. 

§  664. 

"  The  personal  immunity  of  a  diplomatic  representative  extends  to 
his  household,  and  especially  to  his  secretaries  (R.  S.  sees.  4063, 
4064)." 

Instructions  to  Diplomatic  Officers  of  the  United  States  (1897),  §  53,  p.  21. 
See,   also.   United   States  v,   Benner,   Baldwin,  284;  Ex   parte  Cabrera, 
1  Wash.  C.  C.  232. 
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"  It  is  customary  for  a  diplomatic  representative  to  furnish  to  the 
local  government  a  list  of  the  members  of  his  household,  including 
his  hired  servants,  with  a  statement  of  the  age  and  nationality  of 
each.     When  this  is  requested,  it  should  always  be  given." 

Instructions  to  Diplomatic  Officers  of  the  United  States  (1897),  §  55,  p.  21. 
See,  as  to  Mohammedan  countries,  id.  §  56,  p.  21. 

"  §  8.  The  secretaries  of  embassy  and  legation  are  especially  en- 
titled, as  official  persons,  to  the  privileges  of  the  diplomatic  corps 
in  respect  to  their  exemption  from  local  jurisdiction.  '  The  ambas- 
sador's secretary,'  says  Vattel,  'is  one  of  his  domestics;  but  the 
secretary  of  the  embassy  has  his  commission  from  the  sovereign  him- 
self, which  makes  him  a  kind  of  public  minister,  and  he,  in  himself, 
is  protected  by  the  law  of  nations,  and  enjoys  immunities  independent 
of  the  ambassador,  to  whose  orders  he  is  indeed  but  imperfectly  sub- 
jected, sometimes  not  at  all,  and  always  according  to  the  determi- 
nation of  their  common  master.'  " 

Halleck,  Int.  Law  (3d  ed.),  by  Balcer,  I.  ch.  10,  p.  329,  citing  Vattel,  Droit 
des  Gens,  liv.  iv.  ch.  ix.  §  122. 

"  §  9.  The  attach^,  and  the  wife  and  family  of  a  minister,  partici-  \^ 
pate  in  the  inviolability  attached  to  his  public  character.  '  The 
persons  in  an  ambassador's  retinue,'  says  Vattel,  '  partake  of  his 
inviolability;  his  independency  extends  to  all  his  household;  these 
persons  are  so  connected  with  him  that  they  follow  his  fate.  They 
depend  immediately  on  him  only,  and  are  exempt  from  the  juris- 
diction of  the  country  into  which  they  would  not  have  come,  but 
w^ith  this  reserve.  The  ambassador  is  to  protect  them,  and  when- 
ever they  are  insulted  it  is  an  insult  to  himself.  .  .  .  The  ambas- 
sador's consort  is  intimately  united  to  hiniy  and  more  particularly 
belongs  to  him  than  any  other  person  of  his  household.  Accordingly, 
she  shares  his  independency  and  inviolability;  even  distinguished 
honours  are  paid  her,  which  in  some  measures  could  not  be  denied  her 
without  affronting  the  ambassador.  For  these,  most  courts  have  a 
fixed  ceremonial.  The  regard  due  to  the  ambassador  communicates 
itself  likewise  to  his  children,  who  also  partake  of  his  immunities.' " 

HaHeclc,  Int.  Law  (3d  ed.),  by  Baker,  I.  329.  citing  Toucey,  At.  Gen,, 
5  Op,  69;  Merlin,  Repertoire,  verb.  "  Ministre  Public,"  sec.  vi. ;  Vattel, 
Droit  des  Gens,  liv.  iv.  ch.  ix.  §  122. 

*Mn  agent  has  not  the  privilege  of  legation  unless  he  be  accredited." 
(Ibid.  Baker's  note.) 

The  late  governor  of  Guadaloupe,  who  had  caused  a  vessel  to  be 
seized  and  condemned,  is  not  exempt  from  suit  and  arrest  in  the 
courts  of  Pennsylvania  whilst  here  as  a  prisoner  to  the  British  forces 
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on  parole;  and  if  the  circumstances  attending  the  seizure  were  such 
as  will  constitute  a  defense,  they  must  be  pleaded. 

If  the  seizure  was  an  official  act — done  under  color  of  the  powers 
vested  in  him  as  governor — that  will  be  an  answer,  as  the  extent  of 
his  authority  could  be  determined  only  by  the  constituted  authorities 
of  his  own  nation;  but  it  is  not  a  case  for  the  interposition  of  the 
government. 

Bradford,  At  Gen.,  1794,  1  Op.  45. 

^S/      A  foreign  naval  officer  is  not  privileged  from  arrest. 

Bradford,  At.  Gen.,  1794,  1  Op.  49. 

The  Supreme  Court,  in  the  exercise  of  its  discretion,  will  refuse  a 
writ  of  certiorari  to  the  supreme  court  of  the  District  of  Columbia 
to  bring  up  the  proceedings  under  an  indictment  there  preferred 
against  one  who  was  consul-general  of  the  Swiss  Confederation  and 
its  political  agent  for  the  United  States,  but  who  has  resigned  his 
office  at  the  request  of  his  government,  it  not  appearing  what  his 
duties  were  as  a  political  agent. 

Ex  parte  Hitz,  111  U.  S.  766. 

In  February,  1886,  the  minister  of  foreign  affairs  of  Honduras 
transmitted  to  Mr.  Jacob  Baiz,  a  citizen  of  the  United  States,  then 
holding  the  office  of  Honduranean  consul-general  at  New  York,  an  ap- 
pointment as  charge  d'affaires  of  the  Republic  to  the  Government  of 
the  United  States.  The  Secretary  of  State  refused  to  receive  Mr.  Baiz 
in  the  latter  capacity,  on  the  ground  that  the  immunities  and  privi- 
leges of  a  foreign  minister  made  it  inconvenient  that  a  citizen  of  the 
country  should  enjoy  "  so  anomalous  a  position ;"  but  permitted  him 
to  correspond  with  the  Department  of  State  on  whatever  diplomatic 
business  might  arise,  in  view  of  the  circumstance  that  the  office  of 
minister  was  for  the  time  being  unfilled.  Mr.  Baiz  then  asked  to  be 
recognized  as  "  charge  d'affaires  ad  hoc^  or  as  diplomatic  agent  of 
Honduras,  for  all  practical  as  well  as  official  purposes,"  but  without 
relief  from  the  "  duties  and  responsibilities  incumbent  on  a  citizen  of 
the  United  States."  The  Secretary  of  State  replied  that  the  Depart- 
ment could  not  recognize  his  agency  as  conferring  upon  him  any  dip- 
lomatic status,  and  therefore  declined  to  recognize  him  as  charge 
d'affaires  ad  hoc^  which  would  imply  that  diplomatic  representation 
was  renewed  in  his  person. 

In  1887  Mr.  Baiz  became  consul-general  of  Guatemala  at  New  York, 
continuing  also  to  hold  the  same  office  for  Honduras. 

In  January,  1889,  the  diplomatic  representative  of  Guatemala, 
Salvador,  and  Honduras,  who  was  appointed  subsequently  to  the  cor- 
pondence  between  the  Department  of  State  and  Mr.  Baiz  in  1886, 
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informed  the  Department  of  State  that  he  was  about  to  go  to  Guate- 
mala for  a  short  time  and  requested  the  Department  to  allow  "  the 
consul-general  of  Guatemala  and  Honduras  in  New  York,"  Mr.  Baiz, 
to  "  communicate  to  the  office  of  the  Secretary  of  State  any  matter 
whatever  relating  to  the  peace  of  Central  America,  which  should  with- 
out delay  be  presented."  The  Secretary  of  State  granted  this  request ; 
and  in  the  following  March  information  of  the  appointment  of  Mr. 
Blaine  as  Secretary  of  State  wps  conveyed  to  Mr.  Baiz  in  a  communi- 
cation addressed  to  him  as  "  Senor  Don  Jacob  Baiz,  in  charge  of  the 
legations  of  Guatemala,  Salvador,  and  Honduras."  Mr.  Baiz  ac- 
knowledged the  receipt  of  this  note,  subscribing  himself  as  "  Jacob 
Baiz,  consul-general."  Mr.  Baiz  was  subsequently  informed  in  a 
cimilar  manner  of  the  appointment  of  a  new  minister  from  the  United 
States  to  Guatemala,  Salvador,  and  Honduras.  In  the  list  of  lega- 
tions in  the  United  States  issued  by  the  Department  of  State  in  June, 
1889,  mention  was  made  under  the  heads  of  Guatemala,  Salvador,  and 
Honduras  of  the  absence  of  their  minister,  and  in  a  footnote  there 
was  the  statement :  "  Jacob  Baiz,  consul-general,  in  charge  of  busi- 
ness of  legation.  New  York  City."  In  other  cases  where  the  minister 
was  absent  the  name  of  the  charge  d'affaires  ad  interim  was  given 
with  the  fact  and  date  of  his  presentation. 

June  29,  1889,  a  suit  was  brought  against  Mr.  Baiz  in  New  York 
by  a  private  individual.  The  Department  of  State  subsequently 
declined  to  certify  that  Mr.  Baiz  was  at  the  time  the  suit  was  brought 
invested  with  a  diplomatic  character. 

Held,  that  the  defendant  did  not  upon  the  facts  presented  possess 
a  diplomatic  character  and  that,  in  the  absence  of  a  certificate  from 
the  Secretary  of  State  that  he  possessed  such  a  character,  he  was  not 
entitled  to  the  immunities  of  a  diplomatic  officer  in  respect  of  judicial 
process. 

In  re  Baiz  (1800),  135  U.  S.  403,  10  S.  Ct.  854. 

This  was  an  application  by  Baiz  for  a  writ  of  prohibition  to  restrain  the 
district  court  from  proceeding  in  the  suit.  The  court  admitted  official 
papers  with  reference  to  his  public  character  which  were  not  before 
the  district  court. 

See  Hollander  v,  Baiz,  41  Fed.  Rep.  732, 

The  debtor  was  a  British  subject  who  up  to  July,  1800,  had  car- 
ried on  business  in  London.  In  January,  1891,  he  was  appointed 
by  the  Persian  ambassador  an  honorary  attache  of  the  embassy, 
having  previously  been  consul-general  for  Persia  in  London,  and  his 
name  was  sent  into  the  foreign  office  as  a  member  of  the  ambassador's 
suite.  His  appointment  was  in  no  way  recognized  by  the  Briti^^h 
Government.  In  March,  1891,  a  judgment  was  obtained  against  him, 
by  consent  in  an  action  commenced  in  July,  1890,  in  respect  of  trans- 
actions connected  with  the  business  he  carried  on.    A  petition  hi 
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bankruptcy  was  presented  against  him  in  May,  1891,  founded  upon 
that  judgment  debt,  and  the  debtor  claimed  immunity  from  all  civil 
process  as  a  member  of  the  Persian  embassy.  Held,  that  he  was  not 
entitled  to  the  privilege  claimed,  his  appointment  having  been  ob- 
tained for  the  purpose  of  protecting  him  against  his  creditors,  and 
having  been  inadvertently  made  by  the  Persian  ambassador. 

Ex  parte  Cloete,  65  Law  T.  102. 

The  wife  of  a  secretary  of  a  foreign  legation  in  this  country  is, 
while  with  him  in  his  official  capacity,  subject,  in  respect  to  her  per- 
sonal estate,  to  the  laws  of  the  country  he  represents. 

Mr.  Frelinghuysen,  Sec.  of  State,  to  Mr.  Lawrence,  Mar.  31,  1883,  146  MS. 
Dom.  Let.  287,  citing  Wheat.  Int  Law,  30O-1  (Dana's  ed.)  ;  4  PhUU- 
more.  Int.  Law,  122-3. 

A  British  subject,  accredited  to  Great  Britain  by  a  foreign  gov- 
ernment as  a  member  of  its  embassy,  is,  unless  he  has  been  received 
by  the  British  Government  upon  the  express  condition  that  he  shall 
be  subject  thereto,  exempt  from  the  local  jurisdiction  of  his  own 
country,  and  his  household  furniture  is  privileged  from  seizure  for 
nonpayment  of  parochial  rates. 

Macartney  v.  Garbutt,  24  Q.  B.  D.  (1890),  368. 

The  certificate  of  the  Secretary  of  State  is  the  best  evidence  to 
prove  the  diplomatic  character  of  a  person  accredited  as  a  minister 
by  the  Government  of  the  United  States.  But  parol  evidence  can 
be  admitted  to  prove  the  period  when  a  person  was  considered  by  the 
Government  of  the -United  States  as  a  minister. 

United  States  v.  Liddle,  2  Wash.  C.  C.  205. 

(2)    PERSONS  IN   minister's   SERVICE. 

§665. 

^^  Generally,  a  minister's  servants  share  in  his  immunity ;  "  but  this 
does  not  always  apply  when  they  are  citizens  or  subjects  of  the 
country  of  his  sojourn.    R.  S.,  sec.  4(X)5." 

Instructions  to  Diplomatic  Officers  of  tlie  United  States  (1897).  §  53,  p.  21. 

December  18,  1787,  Mr.  Van  Berckel,  minister  of  the  Netherlands, 
complained  to  Mr.  Jay,  the  Secretary  of  Forei^i  Affairs,  that  his 
privileges  as  a  diplomatic  repres(»ntative  had  l)een  violated  by  one 
John  Wessels,  a  constable,  who  entered  his  dwelling  at  New  York 
and  endeavored  to  arrest  and  carrv  awav  one  of  his  domestics,  and 
who,  although  finally  obliged  to  desist,  acted  in  a  violent  manner  and 
used  abusive  and  insolent  expressions.     Mr.  Van  Berckel  complained 
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of  the  action  of  the  constable  as  "  a  most  atrocious  injury  "  and  "  a 
most  notorious  and  direct  violation  of  the  rights  of  nations." 

Mr.  Jay  communicated  Mr.  Van  Berckel's  letter  to  Mr.  Duane, 
mayor  of  the  city  of  New  York,  with  the  statement  that  the  aggres- 
sion of  which  Mr.  Van  Berckel  complained  was  not  the  first  of  the 
kind  which  that  minister  had  experienced  during  his  residence  in  the 
United  States,  and  asked  that  proper  measures  might  be  taken  to 
satisfy  the  minister  and  prevent  the  like  improprieties  in  the  future. 

Wessels  was  subsequently  indicted  in  the  court  of  general  sessions 
of  the  peace  for  an  unlawful  attempt  to  arrest  the  domestic  in  ques-. 
tion  and  with  breaking  and  entering  the  dwelling  house  of  the  Dutch 
minister,  in  violation  of  the  latter's  privileges  and  "  contrary  to  the 
laws  of  nations  and  the  laws  of  the  State  aforesaid  [New  York], 
and  against  the  peace  of  the  people  of  the  State  of  New  York  and 
their  dignity."  At  that  time  there  was  no  statute  either  of  Con- 
gress or  of  New  York  respecting  a  breach  of  the  privileges  of  ambas- 
sadors, and  the  indictment  was  found  under  the  common  law. 

Wessels,  on  being  arraigned,  pleaded  not  guilty,  but  he  subse- 
quently withdrew  this  plea  and  substituted  a  plea  of  guilty  and 
invoked  the  mercy  of  the  court.  He  was  sentenced  to  be  imprisoned 
for  three  months. 

Dip.  Cor.  17aV1789,  III.  443-453. 

On  June  2.^,  1702,  Mr.  Van  Berckel  again  complained  of  the  entry  of  his 
house  by  nn  officer  for  the  purpose  of  serving  process  on  one  of  his 
servants.  The  Attorney-General  advised  that,  by  sees.  25  and  26  of 
the  act  of  Congress  of  1790,  the  arrest  of  the  domestic  of  a  public 
minister  was  illegal,  although  if  the  domestic  was  an  inhabitant  of 
the  Uniteil  States  and  had  contracted  debts  prior  to  entering  the 
service  of  the  minister  he  was  not  entitled  to  the  benefit  of  the  act  in 
respect  of  them.  The  Attorney-General  at  the  same  time  called  atten- 
tion to  the  fact  that  no  one  could  be  proceeded  against  for  such  an 
arrest  unless  the  name  of  the  domestic  was  registered  in  the  office  of 
the  Secretary  of  State  and  transmitted  to  the  marshal  of  the  district 
in  which  Congress  sat.  The  Attornej'-General  further  advised  that, 
if  the  arrest  should  be  found  to  be  lawful,  yet  the  entry  Into  the 
minister's  house  and  exe<»uting  a  process  would  probably  sustain  a 
prosecution.     (Randolph,  At.  Gen.,  June  20,  1792,  1  Op.  26.) 

See,  also,  Mr.  JeflPerson,  Sec.  of  State,  to  Mr.  Van  Berckel,  July  2  and  July 
12,  1792,  4  MS.  Am.  Let.  398,  407. 

A  slave  or  other  person  subject  to  the  authority  and  control  of 
another  is  not  privileged  from  being  retaken  by  his  or  her  superior 
by  engaging  in  the  service  of  a  foreign  minister. 

Lincoln,  At.  Gen.,  1804,  1  Op.  141. 

The  entry  into  a  minister's  garden  by  the  agent  of  the  owner  of  a 
slave,  and  there  seizing  and  carrying  away  to  the  owner  such  slave, 
is  not  such  a  violation  of  the  domicile  of  the  minister  as  constitutes 
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a  punishable  offense  under  the  crimes  act  of  1790.     (1  Stat.  118; 
R.S.  §4064.) 

Lincoln,  At.  Gen.,  1804,  1  Op.  141. 

"  I  have  had  the  honor  to  receive  your  letter  of  the  11th  of  this 
month,  in  which  you  state  that  one  of  your  domestics,  a  native  of  Rus- 
sia, had  left  your  service,  and  request  the  aid  of  the  civil  authority  to 
restore  him  to  it. 

"  Havinff  referred  that  letter  to  the  Attornev-General  of  the  United 
States,  I  have  now  the  honor  to  communicate  to  you  his  answer.  You 
will  find  by  it,  that  the  best  disposition  exists  to  preserve  to  you  the 
domestics  attached  to  your  household,  and  that  the  Attorney-Oeneral 
is  of  opinion  it  may  be  done  under  the  existing  laws.  An  enclosed 
note  from  him  suggests  the  measures  necessary  to  be  taken  for  the 
purpose." 

Mr.  Monroe,  Sec.  of  State,  to  Mr.  Dascbkoff,  Russian  charge  d'affaires, 
April  13,  1814,  MS.  Notes  to  For.  Legs.  II.  63, 

'*  Your  second  question  is  this :  '  Can  the  appointment  as  secretary  to 

a  foreign  legation  of  a  person  whether  citizen  or  for- 
eigner, residing  in  the  United  States,  and  under  an 
existing  judgment  against  him,  whether  as  principal  or  surety,  for 
the  violation  of  a  law  of  the  United  States,  confer  upon  him  a  priv- 
ilege of  exemption  from  personal  arrest  in  execution,  upon  the  judg- 
ment, made  up  before  such  appointment  ? ' 
>^y  "  The  25th  section  of  the  act  of  Congress,  before  referred  to  (of 
April  30,  1790),  declares  void  any  writ  or  other  process  sued  forth 
against  a  foreign  minister,  or  any  domestic  or  domestic  servant  of 
such  minister;  which  words  have  been  uniformly  expounded  by  the 
courts  of  England  (under  the  Statute  of  7th  Ann.,  c.  12,  from  which 
ours  is  borrowed)  to  include  the  case  of  secretaries. 

"  The  26th  section  of  the  same  act  punishes  with  fine  and  imprison- 
ment any  person  who  shall  be  concerned  in  suing  forth  or  executing 
such  writ. 

"  The  27th  section  qualifies  the  two  former  sections  by  this  proviso : 
'  Provided,  nevertheless,  that  no  citizen  or  inhabitant  of  the  United 
States,  who  shall  have  contracted  debts  prior  to  his  entering  into  the 
service  of  any  ambassador  or  other  public  minister,  which  debts  shall 
be  still  due  and  unpaid,  shall  have,  take,  or  receive  any  benefit  of  this 
act.' 

"  It  is  true  that  Congress  has  no  power  to  change  the  law  of  nations 
wuth  regard  to  foreigners ;  but  I  understand  this  provision  of  the  act 
to  be  in  strict  conformity  with  the  law  of  nations.  In  the  case  of 
Lockwood  versus  Dr.  Coysgarne,  3  Bur.  1076  (a  case  which  in  many 
of  its  circumstances  bears  a  strong  resemblance  to  that  under  con- 
sideration), Lord  Mansfield  cites  a  passage  from  Bynkershoek  which 
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is  directly  in  point.  His  lordship's  words,  as  given  by  the  Reporter, 
are  these :  '  Bynkershoek,  de  Foro  Legatorum^  says  "  That  a  person  in 
debt  can  not  be  taken  into  the  service  of  a  foreign  minister  in  order  to 
protect  him,"  and  indeed  this  would  give  the  foreign  minister  a 
power  to  dispense  with  the  private  debts  of  the  subject  of  this 
country.' 

"The  mischief  to  which  Lord  Mansfield  points  is  not  ideal.  As 
little  as  it  might  have  been  expected  from  the  dignity  of  the  office,  the 
English  books  abound  with  instances  of  attempts  on  the  part  of 
foreign  ministers  to  screen  debtors  from  their  creditors  by  the  abuse 
of  this  privilege,  and  some  of  those  cases  are  marked  with  an  audac- 
ity equalled  only  by  their  absurdity.  Thus,  in  one  case,  an  attempt 
was  made  to  protect  a  debtor  on  the  ground  of  his  being  ostler  to  a 
foreign  minister,  who,  it  was  proven,  never  kept  horses;  in  another, 
on  the^ ground  of  the  defendant's  being  coachman  to  a  foreign  min- 
ister, who  kept  no  coach ;  in  a  third,  of  his  being  cook  to  one  who  kept 
no  kitchen  nor  culinary  implements;  in  a  fourth,  of  his  being  gar- 
dener to  one  who  had  no  garden ;  in  a  fifth,  of  his  being  a  physician, 
although  there  was  no  proof  that  he  had  ever  prescribed  in  his  life ; 
and  in  a  sixth,  on  the  ground  of  his  being  English  chaplain  to  the 
ambassador  from  Morocco,  who  was  a  Mahometan. 

"While  the  mischief  of  extending  this  privilege  to  one  who  was 
previously  a  debtor  is  palpable,  there  is,  on  the  other  hand,  no  neces- 
sity for  it  in  relation  to  the  honest  interests  of  foreign  nations;  for 
there  is  certainly  no  fair  necessity  that  the  person  employed  either  as 
secretary  or  domestic  by  a  foreign  minister  should  be  a  debtor. 

"  From  these  considerations,  I  am  very  clearly  of  the  opinion  that 
Mr.  Sarmiento  remains  subject  to  arrest  for  the  judgment  debt  to  the 
U.  S.  contracted  previous  to  his  appointment,  notwithstanding  such 
appointment 

"  Your  third  question  is  this:  '  Is  there  any  principle  in  the  laws 
or  usages  of  nations  by  which  the  President  would  be  warranted  in 
granting  a  pardon  to  F.  C.  Sarmiento  in  consideration  of  his  appoint- 
ment, subsequent  to  the  judgment  against  him,  as  secretary  to  the 
Spanish  legation  ? ' 

"  Mr.  Sarmiento's  appointment,  in  my  opinion,  imposes  on  the 
President  no  obligation  at  all  to  discharge  from  the  previous  judg- 
ment; and  if  this  appointment  is  the  only  consideration  for  the  dis- 
charge (as  your  question  puts  the  case)  the  President  would  not,  in 
my  opinion,  be  warranted  towards  this  nation  in  granting  the 
discharge." 

Opinion  of  Mr.  Wirt  At.  Gen.,  to  Mr.  Adams,  Sec.  of  State,  March  17, 

1818,  MS.  MlBC.  Let 
In  reply  to  a  letter  from  Mr.  Adams,  of  March  2,  1818,  17  MS.  Dom. 

Let  12a 
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October  30,  1825,  Baron  Maltitz,  secretary  of  the  Russian  legation 
at  Washington,  called  at  the  Department  of  State  and  complained  of 
a  violation  of  his  diplomatic  privileges  by  a  constable  of  Georgetown, 
who  attempted  to  enter  his  dwelling  for  the  purpose  of  executing  a 
warrant  against  one  of  his  domestics  named  John  Moore.  Mr.  Clay 
at  once  wrote  to  the  marshal  of  the  District  of  Columbia,  and  re- 
quested him  to  see  the  mayor  of  Georgetown,  and  the  constable,  if 
necessary,  and  prevent  any  further  proceedings  to  enforce  the  war- 
rant till  the  circumstances  of  the  case  could  be  ascertained  and  the 
question  determined  whether  the  case  was  "  one  falling  within  the 
ordinary  administration  of  justice  or  to  which  diplomatic  privileges 
appertain."  It  subsequently  transpired  that  Moore  was  charged 
with  assaulting  and  beating  another  person,  and  Baron  Maltitz 
agreed  that  he  might  surrender  himself  to  the  marshal  of  the  Dis- 
trict, who  was  to  deliver  him  to  the  mayor  of  Georgetown  to  be  dealt 
with  according  to  law. 

Mr.  Clay,  Sec.  of  Stnte,  to  Mr.  Ringgold,  marshal,  Oct  90  and  Nov.  2, 
1825.  21  MS.  Dom.  Let  180,  181. 

^N/  "  In  answer  to  the  question  proposed  in  your  letter  of  this  day  to 
the  Secretary,  whether  you  can  with  propriety  serve  a  writ  upon 
William  McGinty,  the  coachman  of  the  minister  from  the  Nether- 
lands, for  an  assault  and  battery  stated  to  have  been  comimitted  upon 
the  person  of  a  constable  of  this  city,  while  in  the  exercise  of  the 
duties  of  his  office,  antecedent  to  the  period  of  the  said  coachman^s 
entering  into  the  service  in  which  he  is  now  engaged,  I  have  the 
honor  to  state,  by  the  Secretary's  directions,  that  the  writ  may  be 
served  elsewhere  than  on  the  premises  of  the  minister,  which  must 
on  no  account  be  entered  for  that  purpose,  or  at  any  time  and  place 
otlier  than  that  in  which  the  coachman  may  be  employed  in  the 
service  of  the  minister." 

Mr.  Brent,  chief  clerk,  to  Mr.  Ringgold,  U.  S.  marshal,  Dea  10,  1825,  21 
MS.  Dom.  Let  210. 

"  During  Mr.  Gallatin's  mission  at  London,  in  1827,  an  incident 

occurred  involving  a  question  of  diplomatic  privi- 
Caie  of  Mr.  OaUa-  leges,  which  led  to  an  exposition  of  the  British  views 

on  the  rights  of  embassy.  His  coachman  was  ar- 
rested in  his  stable  on  a  charge  of  assault,  by  a  warrant  from  a 
magistrate.  The  subject  having  Iwen  informally  brought  to  the 
notice  of  the  foreign  office,  a  communication  was  addressed  to  the 
secretary  of  the  Anieric^an  legation  by  the  under  secretary  of  state, 
Mr.  Backhouse,  May  18,  1827,  in  which  he  informed  Mr.  Lawrence 
of  the  result  of  a  reference  made  bv  order  of  Lord  Dudlev,  to  the 
law  officers  of  tlie  Crown,     In  it  it  is  said  that  '  the  statute  of  the 
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7th  Anne,  chap.  16,  has  been  considered  in  all  but  the  penal  parts 
of  it  nothing  more  than  a  declaration  of  the  law  of  nations ;  and  it  is 
held  that  neither  that  law,  nor  any  construction  that  can  properly 
be  put  upon  the  statute,  extends  to  protect  the  mere  servants  of 
ambassadors  from  arrest  upon  criminal  charges,  although  the  ambas- 
sador himself,  and  probably  those  who  may  be  named  in  his  mission 
are,  by  the  best  opinions,  though  not  by  the  uniform  practice  of  this 
country,  exempt  from  every  sort  of  prosecution,  criminal  and  civil. 
His  lordship  will  take  care  that  the  magistrates  are  apprised,  through 
the  proper  channel,  of  the  disapprobation  of  His  Majesty's  Govern- 
ment of  the  mode  in  which  the  warrant  was  executed  in  the  present 
instance,  and  are  further  informed  of -the  expectation  of  His 
Majesty's  Government  that,  whenever  the  servant  of  a  foreign  min- 
ister is  charged  with  a  misdemeanor,  the  magistrate  shall  take  proper 
measures  for  apprising  the  minister,  either  by  personal  communica- 
tion with  him  or  through  the  foreign  office,  of  the  fact  of  a  warrant 
being  issued,  before  any  attempt  is  made  to  execute  it,  in  order  that 
the  minister's  convenience  may  be  consulted  as  to  the  time  and  manner 
in  which  such  warrant  shall  be  put  in  execution.' 

"An  official  character  was  given  to  the  preceding  communication 
by  a  note  from  Earl  Dudley,  secretary  of  state  for  foreign  affairs, 
June  2,  1827,  in  which  he  says  that  it  is  only  necessary  for  him  to 
•  confirm  the  statement  contained  in  the  private  note  of  Mr.  Back- 
house, referred  to  by  Mr.  Gallatin,  as  to  the  law  and  practice  of  this 
country  upon  the  questions  of  privilege  arising  out  of  the  arrest  of 
Mr.  Gallatin's  coachman,  and  to  supply  an  omission  in  that  statement, 
with  respect  to  the  question  of  the  supposed  inviolability  of  the 
premises  occupied  by  a  foreign  minister.  He  is  not  aware  of  any 
instance,  since  the  abolition  of  sanctuary  in  England,  where  it  has 
been  held  that  the  premises  occupied  by  an  ambassador  are  entitled 
to  such  a  privilege  by  the  law  of  nations.' 

"  He  adds  that  courtesy  requires  that  their  houses  should  not  be 
entered  without  permission  being  first  solicited  in  cases  where  no 
urgent  necessity  presses  for  the  immediate  capture  of  an  offender." 

Lawrence's  Wheaton  (ed.  1863),  1006,  1007. 

"  In  a  recent  case  [Taylor  r.  Best]  the  true  position  and  liability 
of  a  secretary  of  legation  accredited  to  the  court  of  England  by  a 
foreign  sovereign,  and  acting  in  the  absence  of  his  ambassador  as 
charge  d'affaires,  were  most  elaborately  discussed,  and  it  was  held, 
1st,  that  such  an  official  was  entitled  to  all  the  privileges  of  an  am- 
bassador; 2ndly,  that  he  did  not  forfeit  his  privilege  by  engag- 
ing in  mercantile  pursuits  here ;  and  3rdly,  that  if  a  foreign  minister 
voluntarily  attorns  to  the  jurisdiction  of  the  courts  of  this  country, 

H.  Doc.  551— vol  4 42 
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he  is  estopped  from  applying  to  the  courts  to  stay  proceedings  on  the 
ground  of  his  privilege ;  but  it  seems  to  have  been  doubted,  .in  the 
course  of  the  arguments,  whether  the  privileges  of  an  ambassador  or 
foreign  minister  extend  to  prevent  his  being  sued  in  the  courts  of  this 
country,  or  only  to  protect  him  from  process  which  may  affect  the 
sanctity  of  his  person  or  his  comfort  or  dignity.  In  the  course  of 
the  case  the  question  as  to  the  liability  of  a  domestic  servant  of  an 
ambassador;  for,  as  Mr.  J.  Maule  said,  'the  privilege  is  not  that  of 
it  was  held  that  the  same  privilege  does  not  extend  to  them  as  to  the 
ambassador,  for,  as  Mr.  J.  Maule  said,  '  the  privilege  is  not  that  of 
the  servant,  but  of  the  ambassador ;  it  is  based  on  the  assumption  that 
by  the  arrest  of  any  of  his  household  retinue  his  personal  comfort 
and  state  may  be  affected.' " 

Abdy*8  Keut   (2  ed.),  121. 

"  The  undersigned.  Secretary  of  State  of  the  United  States,  has  the 
honor  to  communicate  to  Mr.  Calderon  de  la  Barca,  envoy  extraor- 
dinary and  minister  plenipotentiary  of  Spain,  the  copy  of  a  letter 
with  documents  accompanying  it,  from  the  attorney  of  the  United 
States  for  the  District  of  Columbia  in  relation  to  the  presentment  by 
the  grand  jury  for  the  county  of  Washington  of  a  coloured  man 
named  Griffin  Ball,  alleged  to  be  a  servant  in  the  employment  of  the 
secretary  of  the  Spanish  legation,  for  assault  upon  several  citizens 
of  Washington,  and  other  misdemeanors  against  the  laws  and  the 
peace  of  the  city.  This  individual  not  having  been  made  known  to 
the  Department  of  State  as  one  of  the  persons  in  the  service  of  the 
Spanish  legation,  a  question  might  well  arise  as  to  his  claim  to 
exemption  from  arrest  and  punishment  for  the  crimes  of  which  he  is 
accused,  under  the  privileges  and  immunities  secured  to  diplomatic 
agents  and  the  persons  of  their  household;  but  the  undersigned, 
confiding  in  Mr.  Calderon 's  sense  of  justice  and  respect  for  the  laws 
of  the  countrv  in  which  he  is  accredited,  thinks  it  more  consistent 
with  the  friendly  character  of  the  relations  subsisting  between  the 
United  States  and  Spain  to  leave  the  adjustment  of  this  unpleasant 
subject  to  his  own  judgment  and  discretion.  The  enclosed  papers 
are  therefore  submitted  to  Mr.  Calderon  with  a  confident  hope  that, 
on  being  thus  satisfied  of  the  necessity  of  an  investigation  of  the  com- 
plaint, he  will  either  cause  the  accused  to  be  surrendered  to  the  magis- 
tracy to  be  tried  according  to  the  laws  of  the  country,  or  order  him 
to  be  fortliwith  discharged  from  the  service  of  the  legation." 

Mr.  Forsyth,  Sec.  of  State,  to  Mr.  Calderon  de  la  Barca,  Span,  min., 
Sept.  18,  1838,  MS.  Notes  to  Span.  Leg.  VI.  34. 

"  I  have  the  honor  to  acknowled^xe  the  receipt  of  your  note  March 
19,  which   circumstances  known  to  you   have  prevented  me  from 
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answering  at  an  earlier  day,  and  to  inform  you  that,  agreeably  to 
your  request,  I  have  laid  it  before  the  President.  I  am  instructed 
by  him  to  express  his  regret  that  anything  should  have  occurred  in 
relation  to  your  immunities  as  a  foreign  minister  to  give  you  uneasi- 
ness, and  he  has  also  directed  me  to  assure  you  that  the  laws  of  this 
country  afford  the  most  ample  protection  to  the  representatives  of 
independent  powers,  and  that  during  his  term  of  service  those  laws 
shall  be  faithfully  executed. 

"As  the  servant,  whose  arrest  forms  the  subject  of  your  note,  was 
redeemed  from  slavery  partly  by  your  exertion  and  contribution, 
and  as  you  disclaim  any  wish  to  have  legal  proceedings  instituted 
against  the  persons  implicated  by  which  the  transaction  might  be 
investigated  and  the  offenders  punished,  if  guilty  of  an  outrage,  the 
President  is  not  aware  that  he  can  interfere  in  any  other  manner  than 
by  giving  the  assurances  I  have  already  conveyed  to  you  that,  if 
necessary,  the  whole  power  of  this  Government  will  at  any  time  be 
employed  to  insure  to  yourself  and  to  any  other  foreign  representa- 
tive the  protection  and  immunities  guaranteed  by  the  law  of  nations. 

"  There  is  one  allusion  in  your  note  to  which  the  attention  of  the 
President  has  been  directed,  and  which  he  thinks  of  sufficient  im- 
portance to  bring  to  your  notice.  It  seems  to  be  implied  by  a  ref- 
erence to  a  possible  collision  between  the  local  law  of  this  District 
and  the  international  law,  when  taken  in  connection  with  the  known 
circumstances  of  this  case,  that  a  foreign  minister  has  a  right  to 
employ  a  slave  as  a  servant  without  the  consent  of  the  owner.  Such, 
it  appears,  was  the  nature  of  the  employment  in  this  instance.  This 
privilege,  however,  if  it  was  intended  to  be  claimed  by  your  note, 
you  will  not  be  inclined,  it  is  believed,  upon  a  full  view  of  the  sub- 
ject, to  insist  upon,  since  it  could  not  be  exercised  without  a  violation 
of  the  fundamental  rights  of  property.  It  is  cheerfully  admitted 
that,  under  the  law  of  nations,  the  servants  of  a  foreign  minister 
are  protected  from  arrest,  and  if  the  woman  employed  by  you  had 
been  free,  and  capable  of  entering  into  a  contract  for  hire,  you  would 
have  had  good  reason  to  complain.  But  it  is  admitted  that  she  was 
a  slave,  and  her  master,  therefore,  had  a  right  to  her  service.  Under 
these  circumstances,  inasmuch  as  the  reclamation  was  not  made  at 
your  domicile,  but  without  outcry  in  the  public  street,  and  since  no 
practical  intervention  of  this  Government  is  requested,  it  is  con- 
fidently hoped  that,  with  the  strong  assurances  already  given  of  the 
disposition  of  the  President  to  secure  to  foreign  ministers  all  their 
just  immunities  in  this  country,  you  will  be  of  the  opinion  that  the 
purposes  of  your  note  have  l^en  sufficiently  answered." 

Mr.  Cass,  800.  of  State,  to  Chev.  Ilulsenmnn,  Austrian  (•liarg(^  d'affaires, 
April  8,  1857,  MS.  Notes  to  Aust.  I^g.  VII.  81. 
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In  June,  1860,  Mr.  Cass  unofficially,  informed  Mr.  Zegarra,  the 
Peruvian  minister,  that  the  attorney  for  the  District  of  Columbia 
had  represented  that  a  person  named  John  Smith,  alleged  to  be  a 
coachman  in  Mr.  Zegarra's  service,  had  been  charged  with  the  offence 
of  assault  and  battery  during  the  recent  election  in  Washington. 
Mr.  Cass  added  that,  as  it  was  desirable  that  the  charge  should  be 
judicially  investigated,  he  would  thank  Mr.  Zegarra  to  discharge 
Smith,  for  a  time  at  least,  in  order  that  justice  might  have  its  course. 
Mr.  SiCgarra  replied  that  he  had  given  orders  that  Smith  be  at  once 
dismissed  from  his  service,  in  order  that  justice  might  be  done. 

Mr.  Cass,  Sec.  of  State,  to  Mr.  Zeicarra,  Peruvian  niin.,  June  13,  18G0,  MS. 
Inst.  Peru,  I.  213 ;  Mr.  Zegarra  to  Mr.  Cass,  June  15,  1860,  MS.  Notes 
from  l*eruvlan  I^g. 

"  Your  No.  143,  of  the  21st  ultimo,  has  been  received.     It  relates  to 

the  liability  of  the  messenger  of  your  legation,  a 
LUbiUty  to  mm-  Spanish  subject,  to  do  military  service  and  refers  to 
ryierviee.  ^^^  proceedings  and  correspondence  in  April,  1874, 
when  a  like  issue  was  presented,  complicated  by  the  actual  arrest  of 
the  messenger  while  in  the  discharge  of  his  duties  as  an  "employe  of 
the  legation. 

"  The  point  made  by  Mr.  Adee,  and  reported  in  his  despatches, 
Nos.  204  and  210,  that  those  proceedings  should  have  been  conducted 
through  diplomatic  means,  and  not  through  the  unrecognizable  chan- 
nel of  the  subordinate  municipal  authorities,  was  amply  conceded 
by  the  Spanish  Government.  The  further  question,  as  to  the  actual 
liability  of  Trigueros  to  perform  the  military  service  for  which  he 
had  been  conscripted,  did  not  reach  a  definite  conclusion,  or  even  a 
full  discussion.  The  concluding  passage  of  Mr.  Sagasta's  note  to 
Mr.  Adoe,  of  April  23,  by  which  it  was  left  to  Trigueros  to  consider 
himst^lf  diplomatically  cited,  and  voluntarily  respond  for  duty,  was 
regarded  as  a  practical  termination  of  the  whole  matter,  without  a 
formal  yielding  of  the  question  of  actual  liability,  and  this  view  of 
the  case  was  strengthened  by  the  circumstance  that  the  matter  then 
and  there  rested,  and  remained  without  further  result  for  nearly 
five  years.  The  Department  shares  your  reluctance,  as  well  as  that 
shown  by  Mr.  Adee  in  his  No.  210,  to  take  the  ground  that  the  posi- 
tion of  Trigueros  in  the  legation  ipso  facto  relieved  him  of  all  obli- 
gjition  to  perform  the  duties  of  a  Spaniard.  AMiile  it  is  very  doubt- 
ful whether,  had  a  native  servant  of  a  foreign  minister  been  con- 
scripted in  this  capital  during  our  late  war,  actual  service  would 
have  been  exacted,  it  is  not  thought  necessary  to  set  up  any  thesit? 
of  hypothetical  reciprocity'  of  exemption.  Many  of  the  privileges 
of  legation  rest  on  no  written  agreement  between  nations,  but  have 
grown  up  by  long  usage,  and  this  question  of  the  exemption  of  a 
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public  servant  comes  under  the  head  of  a  courteous  favor  rather  than 
of  a  right. 

"  In  view  of  the  great  inconvenience  which  would  be  occasioned  by 
the  sudden  withdrawal  from  service  of  a  tried  and  trusty  dependent 
of  the  legation,  now  employed  in  his  present  capacity  for  over  six 
years,  it  is  not  improbable  that  some  understanding  can  be  reached, 
which,  without  denying  his  liabilty  to  bear  arms,  would  yet  practi- 
cally operate  to  relieve  him  from  that  duty.  If,  in  1874,  Trigueros 
was  actually  conscripted,  being  therefore  technically  a  "  deserter,"  and 
yet  was  suffered  to  remain  unmolested,  after  the  incidental  disrespect 
shown  to  the  legation  in  the  proceedings  against  him  had  been  atoned 
for,  it  would  not  seem  difficult  to  attain  a  favorable  result  now,  when 
the  question  is  merely  one  of  presenting  himself  for  a  revision  of  his 
papers. 

"  The  citation  for  that  purpose,  after  what  seems  to  be  the  usual 
preliminary  ignorance  of  the  etiquette  due  by  usage  to  a  legation,  on 
the  part  of  subordinate  municipal  officers,  now  comes  through  the 
legitimate  channels,  and  may  properly  be  respected.  This  being  con- 
ceded, it  is  probable  that  Mr.  Silvela  may  find  some  convenient 
method  to  discontinue  any  further  proceedings." 

Mr.  Evarts,  Sec.  of  State,  to  Mr.  LoweH,  mln.  to  Spain,  No.  132,  Feb.  25, 
1879,  MS.  Inst.  Spain,  XVIII.  370. 

The  right  of  a  diplomatic  representative  to  claim  "  for  a  native  servant 
exemption  from  military  service  ...  is  not  clear ;  "  and,  while  It 
is  expected  that  the  claim  of  the  native's  government  to  such  service 
"  will  be  presented  courteously  to  the  head  of  the  mission,"  diplomatic 
representatives  of  the  United  States  "  are  advised  against  question- 
ing" It.  (Instructions  to  Dip.  Officers  of  the  United  States  (18J)7), 
§  54,  p.  21 ;  continued  from  the  Printed  Personal  Inst.  Dip.  Agents  of 
1885.) 

"  Mr.  Fish,  November  29,  1874,  instructed  Mr.  Jay,  at  Vienna, 
that— 

" '  The  tendency  of  opinion  in  regard  to  immunities  of  diplomatic 
agents  is  believed  to  be  strongly  toward  restricting  them  to  whatever 
may  be  indispensable  to  enable  the  agents  to  discharge  their  duties 
with  convenience  and  safety '  (Int.  Law  Digest,  vol.  1,  p.  642),  and  no 
broader  criterion  than  this  could  well  be  claimed  as  applicable  to  a 
servant  of  a  consulate  more  than  to  the  servant  of  a  diplomatic  agent. 
In  several  recent  instances  where  the  foreign  servant  of  a  legation  has 
Ijeen  claimed  to  be  liable  to  military  duty-^as  at  Madrid  in  1874,  and 
at  Berlin  in  1879  (see  Foreign  Relations,  1879,  pp.  874  et  seq.) — the 
ground  of  complaint  has  been  that  the  service  of  the  mission  was 
interfered  with  by  the  abrupt  action  of  the  authorities  in  enforcing 
the  alleged  liability  of  the  employe,  rather  than  that  any  right  of  a 
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legation  to  withdraw  a  native  of  the  country  from  his  national  subjec- 
tion had  been  infringed." 

Mr.  Bayard.  Sec.  of  State,  to  Mr.  Straus*  mln.  to  Turkey,  March  17,  1888, 
For.  Rel.  1888,  II.  1568. 
^>y^  The  American  legation  at  Seoul  having  complained  of  the  arbitrary  arrest 

and  punishment  of  some  of  its  servants,  the  Corean  Government  dis- 
missed the  officer  who  was  resi)onsible  and  apologized.  The  Depart- 
ment of  State  expressed  gratification  with  this  result  (Mr.  Freling- 
huysen.  Sec.  of  State,  to  Mr.  Foote,  No.  12,  Nov.  5,  1881,  MS.  Inst. 
Corea,  I.  71.) 

By  article  5  of  the  Turkish  Regulations  of  1883,  or,  at  any  rate  by 
the  Turkish  text  of  the  article,  it  was  provided  that  during  a  period 
of  five  years  from  the  date  of  the  regulations  the  Ottoman  cavasses 
and  dragomans,  employed  in  the  foreign  consulates,  should  be  exempt 
from  military  service.  On  February  3,  1889,  the  Turkish  Grovern- 
ment  informed  the  foreign  legations  that,  the  period  mentioned  in 
the  article  having  expired,  the  persons  in  question  were  to  be  consid- 
ered as  liable  to  military  service  if  their  names  were  drawn,  and  that 
any  Christian  subjects  of  the  Sultan  who  were  similarly  employed 
would  be  subject  to  the  exoneration  tax.  The  legations  admitted 
the  rights  of  the  Turkish  Government  in  the  matter,  but  requested 
that  military  service  of  dragomans  and  cavasses  then  employed  by 
the  consuls  might  be  dispensed  with. 

For.  Hel  1880,  724-728. 

A  servant  of  French  nationality  in  the  employ  of  the  Spanish 
ambassador  in  Berlin  was  charged  with  assaulting  another  servant, 
who  wds  a  German.  So  long  as  the  Frenchman  remained  in  the 
ambassador's  service,  it  was  held  that  he  was  not  subject  to  German 
jurisdiction,  and  no  proceedings  were  taken  against  him.  On  his 
discharge  from  the  ambassador's  service,  however,  he  was  arrested 
and  brought  before  a  local  court  and  the  proper  proceedings  were 
taken  for  his  punishment. 

Mr.  .Jackson,  charge  at  Berlin,  to  Mr.  Hay,  Sec.  of  State,  July  5,  1809, 
For.  Rel.  1809,  318. 

(3)     MINISTERS    RECALLED,    OR    NOT   RECEIVEa 

§666. 

M.  Pichon,  commissary-general  of  commercial  relations  and  charge 

d'affaires  of  France  in  the  United  States,  was,  to- 

*"  *  wards  the  close  of  February,   1805,  served   with  a 

capias  in  a  suit  brought  against  him  on  certain  bills  of  exchange. 
He  claimed  his  privilege  as  charge  d'affaires.  By  his  credentials, 
which  his  counsel  produced,  his  continuance  in  the  character  of 
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charge  d'affaires  was  limited  to  the  arrival  of  a  French  minister 
plenipotentiary  in  the  United  States.  A  deposition  by  Mr.  Pichon 
was  filed,  by  which  it  appeared  that  the  minister,  General  Turreau, 
arrived  in  the  United  States  about  November  12,  1804;  that  since 
that  time  M.  Pichon  had,  under  the  instructions  of  his  government, 
been  making  necessary  arrangements  to  return  with  his  family  to 
France;  that  his  detention  in  the  United  States  since  the  arrival 
of  General  Turreau  had  been  exclusively  due  to  the  business  of 
closing  his  official  transactions  as  charge  d'affaires,  to  delay  in  re- 
ceiving his  public  papers  and  documents,  which,  having  been  shipped 
by  vessel  from  Alexandria  to  Philadelphia,  had,  because  of  ice  in 
the  Delaware,  Been  carried  to  New  York,  and  to  the  impractica- 
bility of  obtaining  a  passage  for  Europe  at  Philadelphia  for  some 
time  past;  and  that  he  had  never  abandoned  or  suspended  his  in- 
tention to  return  to  France,  but  was,  on  the  contrary,  determined 
to  return  thither  as  soon  as  practicable.  He  further  deposed  that  the 
bills  of  exchange  on  which  the  suit  was  brought  were  given  by  him  as 
a  public  agent  of  France  for  the  equipment  and  supply  of  certain 
French  frigates,  and  not  on  his  private  account. 

Counsel  for  M.  Pichon  insisted  on  his  immediate  discharge  on  the 
ground  of  diplomatic  privilege,  maintaining  that  "  he  was  not  bound 
to  produce  any  testimonials  of  his  public  character,  the  notoriety  of 
his  reception  by  the  President  being  all  that  the  nature  of  the  case, 
or  uniform  usage,  required ;  "  and  that  a  day's  delay  in  recognizing 
his  pri\dlege  to  obtain  a  certificate  from  the  United  States  Govern- 
ment must  either  compel  him  to  give  bail  or  to  submit  to  actual 
imprisonment. 

Counsel  for  the  plaintiff  disputed  the  extent  of  the  privilege 
claimed  and  the  sufficiency  of  the  excuse  for  M.  Pichon's  protracted 
residence  in  the  United  States.  They  insisted  that  his  appointment 
as  charge  d'affaires  was  limited  by  its  own  terms;  that  his  arrival  and 
continuance  were  chiefly  on  account  of  his  consular  functions,  and 
that  at  least  proof  should  be  produced  from  the  Secretary  of  State  of 
the  United  States  of  his  reception  as  a  minister. 

"The  court  were  decidedly  of  opinion  that  Mr.  Pichon  would  be 
entitled  to  privilege  as  charge  d'affaires  till  his  return  to  France;  but 
Chief  Justice  Shippen  seemed  inclined  to  wait  for  information,  from 
the  Department  of  State,  as  to  his  actual  i-eception  by  the  President  in 
that  character.  On  its  being  intimated,  however,  that  the  attorney  of 
the  district  had  become  responsible  to  the  sheriff  for  Mr.  Pichon's 
appearance,  only  till  the  sense  of  the  court  could  be  obtained;  and 
that  Mr.  Pichon  must  now,  probably,  submit  to  imprisonment  under 
the  capias :  the  judges  concurred  in  discharging  him  absolutely  from 
the  process." 
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After  this  decision  the  plaintiff  obtained  another  capias  from  the 
United  States  circuit  court,  but,  before  it  was  served,  the  bills  were 
paid  by  the  French  Government,  and  the  proceedings  were  suspended 
after  a  motion  to  quash  the  writ  on  the  ground  of  privilege. 

Dupont  V.  Pichon  (1805),  Supreme  Ck>urt  of  Penngylvania,  4  Dallas,  321. 

"  Far  would  it  be  from  the  intention  of  the  American  Government 
to  draw  within  its  rigorous  limits  the  exemption  from  ordinary  legal 
process  of  a  foreign  public  officer.  It  would  extend  to  them  a  liberal 
measure  of  time,  and  a  full  portion  of  indulgence  for  the  execution  of 
the  trust,  and  for  departure  after  its  completion.  But  it  can  not  per- 
ceive the  justice  of  extending  these  privileges  beyond  their  limits  as 
sanctioned  by  custom  for  purposes  of  injustice  and  wrong." 

Mr.  Adams,  Sec.  of  State,  to  Mr.  d*Anduaga,  Nov.  2,  1821,  MS.  Notes  to 
For.  Legs.  III.  29. 

June  9,  1826,  Mr.  Barrozo  Pereira  presented  his  credentials  as 

charge  d'affaires  of  Portugal  to  the  United  States 
'  under  appointment  of  the  Princess  Isabel  Maria, 
as  president  of  the  regency  constituted  by  John  VI.  to  axlminister 
the  government  during  his  illness,  and  was  subsequently  recognized 
as  charge  d'affaires  by  the  Infante  Doni  Miguel,  on  the  latter 's 
accession  to  the  regency  in  the  name  of  his  brother  Dom  Pedro  IV. 
Subsequently,  on  July  18,  1828,  Mr.  Barrozo  informed  the  De- 
partment of  State  that,  in  consequence  of  the  direct  usurpation 
of  the  royal  power  by  Dom  Miguel,  in  derogation  of  the  rights  of 
Dom  Pedro  IV.  and  in  violation  of  the  constitution  of  the  king- 
dom, he  deemed  it  to  be  his  duty  to  cease  his  functions  as  diplo- 
matic agent  of  Dom  Miguel's  government,  and  that  he  would  submit 
his  action  to  Dom  Pedro  IV.,  whose  authority  alone,  or  that  of  per- 
sons acting  in  his  name,  he  could  recognize.  Mr.  Barrozo  was  in- 
formed that  his  letter  was  laid  before  the  President  and  placed  upon 
the  files  of  the  Department  of  State  as  evidence  of  the  important  step 
which  he  had  taken.  On  August  25,  1828,  however,  Mr.  Barrozo  ad- 
vised the  Secretary  of  State  that  a  provisional  junta  had  been  in- 
stalled at  Oporto  for  the  purpose  of  maintaining  the  constitutional 
authority  of  Dom  Pedro  IV. ;  that,  by  previously  ceasing  to  discharge 
his  diplomatic  functions,  he  did  not  consider  himself  as  ceasing  to  be 
charge  d'affaires  of  his  Most  Faithful  Majesty;  and  that  he  believed 
it  to  be  his  duty  to  resume  his  diplomatic  functions  as  representative 
of  the  legitimate  king.  This  note  was  received  at  the  Department  of 
State  during  the  absence  of  the  Secretary,  and  was  answered  by  the  t 

statement  that  it  would  be  laid  before  him  on  his  return.     On  Nov<»m- 
ber  6, 1828,  Mr.  Barrozo,  as  charge  d'affaires,  informed  the  Secretary 
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of  State  of  the  arrival  in  England  of  the  young  Queen  of  Portugal, 
Dona  Maria  de  Gloria,  and  later,  in  the  same  month,  he  announced 
the  abdication  by  Dom  Pedro  of  the  Crown  of  Portugal  in  her  favor. 
These  notes  remained  unanswered,  and  the  only  communication  sub- 
sequently addressed  to  Mr.  Barrozo,  during  the  administration  of 
President  Adams,  was  a  circular  sent  out  by  the  chief  clerk  to  mem- 
bers of  the  diplomatic  corps  inviting  them  to  attend  the  inauguration 
of  President  Jackson. 

On  August  30,  1828,  Mr.  Torlade  d'Azambuja  presented  to  the 
Department  of  State  his  credentials,  bearing  date  March  31,  1828,  as 
charge  d'affaires  of  Portugal,  under  appointment  of  Dom  Miguel,  as 
regent.  No  action  was  then  taken,  and  the  information  soon  after- 
wards received  of  the  change  that  had  taken  place  in  the  government 
of  Portugal  having  rendered  it  necessary  that  he  should  present 
new  credentials,  his  recognition  was  delayed.  On  April  18,  1829,  he 
communicated  to  the  Secretary  of  State  a  copy  of  new  credentials,  and 
asked  that  a  time  should  be  designated  for  the  presentation  of  the  origi- 
nal. This  note  remained  unanswered,  as  did  several  other  communi- 
cations from  Mr.  Torlade.  The  United  States  was  then  awaiting  the 
course  of  events  in  Portugal,  till  the  result  should  enable  it  to  decide 
whether  to  recognize  the  governmental  authorities  by  whom  Mr.  Tor- 
lade was  accredited.  On  October  1,  1829,  however,  he  was  informed 
by  the  Secretary  of  State  that  he  would  be  received  on  the  following 
day,  when  he  appeared  and  delivered  his  original  letter  of 
credence  and  was  recognized  as  charge  d'affaires  of  the  Portuguese 
Government. 

After  his  reception  as  charge  d'affaires,  Mr.  Torlade  demanded  of 
Mr.  Barrozo  the  surrender  of  the  archives  of  the  Portuguese  legation ; 
and  when  the  latter  refused  to  deliver  them  up  had  him  arrested  and 
confined  upon  his  refusal  to  give  bail  in  the  sum  of  $100,000  for  his 
appearance  at  the  trial,  which  was  to  decide  the  rights  of  the  respec- 
tive parties.  Under  these  circumstances,  Mr.  Barrozo,  on  October  30, 
1829,  applied  to  the  Department  of  State  for  a  certificate  of  his  recog- 
nition by  the  President  as  charge  d'affaires  of  Portugal,  and  he,  at 
the  same  time,  communicated  to  the  Department  an  application  which 
he  had  made  to  Mr.  Dallas,  United  States  attorney  for  the  eastern 
district  of  Pennsylvania,  where  the  suit  was  pending,  for  his  interfer- 
ence in  the  case.  Mr.  Dallas  had  declined  to  interfere,  and  had 
advised  Mr.  Barrozo  to  employ  counsel. 

The  Department  of  State  submitted  the  matter  to  Mr.  Berrien,  the 
Attorney-General,  for  an  opinion  on  the  question  whether  Mr.  Bar- 
rozo was,  on  October  30, 1829,  "  entitled  to  the  enjoyment,  within  the 
United  States,  of  the  privileges  and  immunities  which  the  law  of 
nations  attaches  to  the  public  character  of  diplomatic  agents  regularly 
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accredited  by  a  foreign  government."  Mr.  Berrien  advised  that  the 
assumption  of  reg^l  power  by  Dom  Miguel,  in  exclusion  of  the  author- 
ity of  his  brother,  Dom  Pedro  IV.,  whose  rights  he  had  before  recog- 
nized through  the  agency  of  Mr.  Barrozo,  did  not  ipso  facto  extin- 
guish the  latter's  letter  of  credence;  that,  in  order  to  produce  this 
result,  two  things  were  necesary — (1)  the  exercise  of  the  will  of  Dom 
Miguel  in  the  selection  of  another  representative,  and  (2)  the  recog- 
nition of  his  authority  by  the  United  States. 

A  copy  of  the  opinion  of  the  Attorney-General,  together  with  a 
statement  of  the  facts,  was  communicated  to  Mr.  Dallas,  with  direc- 
tions to  lay  the  papers  before  the  court  and  to  permit  the  parties  to 
the  suit  to  have  the  full  benefit  of  them ;  and  both  Mr.  Barrozo  and 
Mr.  Torlade  were  informed  by  the  Department  of  State  of  what  had 
been  done. 

November  19,  1829,  Mr.  Torlade,  alluding  to  the  protracted  delay 
of  the  court  in  deciding  the  matter  in  controversy,  again  invoked  the 
interference  of  the  United  States  in  obtaining  the  archives  from  Mr. 
Barrozo,  either  by  persuasion  or  by  proceedings  in  the  United  States 
Supreme  Court.  On  the  29th  of  the  same  month  the  Secretary  of 
State  addressed  a  note  to  Mr.  Barrozo,  requesting  him  to  deliver  the 
archives  to  Mr.  Torlade.  Mr.  Barrozo,  on  January  6,  1830,  declined 
to  comply  with  this  request,  on  the  ground  that  it  would  imply  a 
recognition  on  his  part  of  the  usurpation  of  Dom  Miguel,  whom  Mr. 
Torlade  represented,  but  promised  to  refer  the  question  to  the  decision 
of  the  Emperor  of  Brazil,  as  guardian  of  the  Queen  of  Portugal. 

On  March  13, 1830,  the  district  court  of  Philadelphia,  before  which 
the  suit  against  Mr.  Barrozo  w^as  pending,  decided  that  the  writ 
against  Mr.  Barrozo  w^as  irregular  and  void,  and  discharged  his  bail. 
The  court  based  its  opinion  upon  the  ground  (1)  that  an  outgoing 
minister  was  privileged  from  suit;  (2)  that  the  Executive  was  the 
best  source  of  information  as  to  the  immunities  of  public  ministers, 
and  (3)  that  the  opinion  of  the  Attorney-General  prepared  for  the 
Department  of  State  ought  to  be  received  as  the  sense  of  the  Govern- 
ment on  the  subject.  The  views  expressed  in  Mr.  Berrien's  opinion 
were,  indeed,  fully  adopted  by  the  court. 

Upon  the  rendition  of  this  decision  both  Mr.  Barrozo  and  Mr. 
Torlade  appealed  to  the  Department  of  State,  the  former  demanding 
the  prosecution  of  the  persons  concerned  in  his  arrest,  and  the  latter 
protesting  against  the  decision  and  announcing  his  intention  to  carry 
the  matter  to  the  Supreme  Court  of  the  United  States,  unless  the 
Executive  should  otherwise  afford  him  relief.  On  April  7,  1830,  Mr. 
Barrozo  was  informed  by  the  Department  of  State  that  instructions 
had  been  given  to  the  United  States  district  attorney  at  Philadelphia 
to  institute  a  prosecution  against  the  persons  concerned  in  his  arrest, 
with  directions,  how^ever,  to  suspend  action  if  it  should  appear  to  be 
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Mr.  Torlade's  intention  to  carry  the  case  to  the  Supreme  Court.  In- 
formation to  the  same  effect  was  given  to  Mr.  Torlade. 

In  April,  1830,  Mr.  Dallas  presented  to  the  grand  jury  indictments 
against  the  attorney  who  sued  out  and  the  bailiff  who  executed 
the  writ. by  virtue  of  which  Mr.  Barrozo  was  arrested  and  impris- 
oned. The  case  went  to  the  Supreme  Court  of  the  United  States  on 
a  difference  of  opinion,  and  a  nolle  prosequi  was  entered  by  direction 
of  the  President. 

Mr.  Van  Buren,  Sec.  of  State,  to  Mr.  Brown,  charge  d'affaires  to  BrazU, 
No.  2,  Oct.  20,  1830,  MS.  Inst  Am.  States,  XIV.  101 ;  Berrien,  At  Gen., 
Nov.  3,  1829,  2  Op.  290 ;  Mr.  Van  Buren,  Sec.  of  State,  to  Mr.  Dallas, 
Nov.  4,  1829,  23  MS.  Dom.  Let  168;  same  to  same,  March  31,  1830, 
Id.  305 ;  Mr.  Van  Buren,  Sec.  of  State,  to  Mr.  Barrozo,  April  7,  1830, 
MS.  Notes  to  For.  Legs.  IV.  2G1 ;  Torlade  v,  Barrozo,  1  Miles  (Phil.), 
3GC ;  United  States  i\  Phillips,  6  Pet  770 ;  8  J.  Q.  Adams's  Memoirs, 
221  et  seq. 

See,  also,  Mr.  Van  Buren,  Sec.  of  State,  to  Mr.  Berrien,  At.  Gen.,  May  5, 
1830,  23  MS.  Dom.  Let  339;  Mr.  Brent,  Act  Sec.  of  State,  to  Mr. 
Dallas,  Aug.  23.  18.31.  24  MS.  Dom.  Let  205,  directing  a  nolle  pros,  to 
be  entered. 

In  1864  Dr.  Segur,  who  had  been  recalled  by  the  Salvadorean  gov- 
ernment as  its  minister  to  the  United  States,  on  the 

Me  0  r.  gnr.  j,gqygj,|-  ^f  ^j^^  latter  government,  was,  after  the  ces- 
sation of  his  diplomatic  functions,  imprisoned  at  Fort  Lafayette  in 
connection  with  certain  alleged  violations  of  the  neutrality  laws  of 
the  United  States. 

Mr.  Rives,  Act  Sec.  of  State,  to  Attorney-General.  May  14,  1888,  1(58  MS. 
Dom.  Let  374;  Mr.  Bayard,  Sec.  of  State,  to  Mr.  Walker,  U.  S.  attor- 
ney at  New  York,  July  7,  1888,  109  MS.  Dom.  I^t.  97.  See  supra, 
$  r>39. 

It  seems  that  tliere  is  no  record  in  the  courts  at  New  York  of  any  judicial 
prosecution  of  Dr.  Segur  on  account  of  his  purchases  of  arms  and 
munitions  of  war,  or  of  an  armed  vessel.  The  armed  vessel  which  he 
was  alleged  to  have  purchased  probably  was  the  T,  Stcann,  which  the 
newspai)ers  of  Jan.  26,  18(>4,  announced  to  be  a  total  wreck  at  Fort 
Kape.  (Mr.  Walker,  U.  S.  attorney  at  New  York,  to  Sec.  of  State, 
July  10,  1888,  MS.  Misc.  Let) 

November  15-27,  1871,  Mr.  Catacazy,  in  acknowledging  the  receipt 

of  a  note  from  Mr.  Fish  with  regard  to  the  transmis- 
Me  0    a   oaiy.    ^j^^  ^^  j^j^  passports,  stated  that  in  retiring  from  the 

Russian  miasion  to  the  United  States  he  reserved  to  himself  "  the 
maintenance  of  the  diplomatic  immunities  which  are  granted  by 
international  law  to  every  representative  of  a  foreign  power  until 
the  presentation  of  his  letters  of  recall  and  his  departure  from 
the  country  where  he  exercised  his  diplomatic  functions."  Mr.  Fish 
thought  that  the  rule  of  public  law  was  stated  by  Mr.  Catacazy  too 
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broadly,  since  intercourse  between  a  diplomatic  agent  and  the  gov- 
ernment to  which  he  was  accredited  was  not  always  terminated  "  only 
by  the  presentation  of  the  letters  of  recall  of  such  agent."  There  were, 
said  Mr.  Fish,  several  other  ways  in  which  such  intercourse  might  be 
concluded,  and  while  in  any  event  the  diplomatic  immunities  of  the 
retiring  agent  might  be  claimed  "  for  a  reasonable  time  after  his 
official  functions  shall  be  at  an  end,"  the  length  of  this  period  "  must 
depend  upon  circumstances,  of  which  the  government  to  which  he  had 
l>een  accredited  is  to  be  the  judge.  The  main  object  for  which  the 
privilege  is  allowed  is  to  enable  the  diplomatic  representative  to  adjust 
his  private  affairs  and  to  depart  the  country  without  annoyance.  If, 
however,  the  privilege  shall  be  abused  by  an  undue  lingering  in  the 
(country  by  such  agent  after  his  official  functions  are  at  an  end,  the 
government  of  that  country  is  justified  in  regarding  the  immunities 
as  forfeited." 

Mr.  Fish,  Sec.  of  State,  lo  Gen.  Gorloflf,  Deo.  1,  1871,  S.  Ex.  Doc.  5,  42 
Cong.  2  sess.  2(>-27.  See  further,  as  to  Mr.  Catacazy's  case,  supra, 
§639. 

December  19,  1855,  Mr.  Parker  H.  French  communicated  by  letter 

to  the  Secretary  of  State  a  copy  of  what  purported  to 

Caie  of  miniiter    i^  credential  letters  from   Don   Patricio  Rivas,  as 
not  reoelTod.  .  .  ' 

provisory  president  of  the  Republic  of  Nicaragua, 

accrediting  him  as  minister  plenipotentiary  of  that  Republic  to  the 
United  States,  and  requested  an  interview  preparatory  to  the  formal 
presentation  of  his  credentials  to  the  President.  The  Secretary  of 
State  replied  by  letter  on  the  21st  of  December  that  the  President  did 
not  yet  see  caujse  to  establish  diplomatic  intercourse  with  the  persons 
at  that  time  claiming  to  exercise  political  power  in  the  State  of  Nica- 
ragua, and  that  he  did  not  deem  it  proper  at  the  moment  to  receive 
anyone  as  minister  to  the  United  States  duly  appointed  by  that 
Republic.  Almost  immediately  afterwards  it  was  reported  that  Mr. 
French  was  concerned  in  the  engagemnet  at  New  York  of  men  and  of 
arms- for  transmission  to  Nicaragua.  With  reference  to  this  report 
Mr.  Gushing,  then  Attorney-General  of  the  United  Statas,  instructed 
the  United  States  district  attornev  at  New  York  as  follows: 

**  Colonel  French  is  entitled  to  diplomatic  privilege  in  the  United 
States  only  in  a  very  qualified  degree.  lie  is  not  an  accredited 
minister,  but  simply  a  person  coming  to  this  country  to  present  him- 
self as  such,  and  not  received,  by  reason  of  its  failing  to  appear  that 
he  represents  any  lawful  government.  Under  such  circumstances, 
any  diplomatic  privilege  accorded  to  him  is  of  mere  transit  and  of 
y  courtesy,  not  full  right ;  and  that  courtesy  will  be  withdrawn  from 
him  so  soon  as  there  shall  be  cause  to  believe  that  he  is  engaged  in 
here,  or  contemplates,  any  act  not  consonant  with  the  laws,  the  peace, 
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or  the  public  honor  of  the  United  States.  The  President  .  .  . 
desires  you  to  make  distinctly  known  to  the  principal  party  the  pre- 
cise relations  of  the  case." 

Subsequently  the  district  attorney  wrote  that  a  warrant  for 
French's  arrest  had  been  issued,  and  inquired  whether  it  should  be 
executed.  Mr.  Gushing  in  reply  quoted  from  his  previous  letter,  and 
added :  "  He  [the  President]  directs  me  to  say  .  .  .  that,  pro- 
ceeding in  the  spirit  of  the  fullest  consideration  for  the  diplomatic 
character,  he  desires  you  to  notify  Mr.  French  of  the  present  charge, 
and  to  inform  him  that  no  process  in  behalf  of  the  United  States  will 
be  served  upon  him,  provided  he  shall  not  become  chargeable  with 
any  further  offense  and  shall  depart  from  the  country  within  a 
reasonable  time." 

Mr.  Cu8hlng,  At.  Gen.,  to  Mr.  McKeon,  Dec.  24,  ia55.  H.  Ex.  Doc.  103, 

M  Cong.  1  sess.  13 ;   same  to  same,  Dec.  27,  1855,  Id.  14. 
See,  also.  Gushing,  At  Gen.,  1855,  8  Op.  473. 

3.  Taxation. 

(1)  pbopebty,  and  peb80n. 

§  667. 

"  Th^re  is  nothing  in  the  treaty  between  the  United  States  and 
Portugal  which  exempts  real  estate  from  taxes  when  belonging  to  the 
wife  of  a  diplomatic  agent  of  either  party,  even  when  the  husband 
may  occupy  the  estate." 

Mr.  Seward.  See.  of  State,  to  Commander  de  Flganiftre,  June  20,  1865,  MS. 
Notes  to  Portugal,  VI.  218. 

Baron  von  Gerolt,  Prussian  minister  at  Washington,  having  com- 
municated to  the  Department  of  State  an  extract  from  a  despatch 
from  his  Government,  stating  that  members  of  foreign  legations  at 
Berlin  were  exempt  from  duties  of  any  kind  upon  their  residences 
there,  which  were  their  own  property  or  that  of  their  Government, 
and  having  requested  that  the  proper  authorities  of  the  city  of  Wash- 
ington be  informed  that  the  house  in  which  he  lived  had  become  his 
property,  Mr.  Seward  transmitted  a  copy  of  the  note  to  the  mayor  of 
Washington,  and  requested  that  the  Baron's  wishes  be  complied  with. 

Mr.  Seward,  Sec.  of  State,  to  Mr.  WaUach,  July  5,  1807,  76  MS.  Dom. 
Let  432. 

On  the  strength  of  a  despatch  from  the  Berlin  foreign  office  of 
August  6,  1866,  which  stated  that  the  residences  of  all  members  of 
foreign  legations  in  Berlin  were  exempt  from  taxation,  the  Imperial 
German  legation  in  Washington  in  1873  requested  a  similar  exemp- 
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tion  for  a  house  owned  and  occupied  by  the  chancellor  of  the  legation 
in  that  city.  Mr.  Fish  replied  that  upon  the  foundation  of  Washing- 
ton certain  lots  were  reserved  and  freely  offered  by  the  Government 
of  the  United  States  to  enable  other  governments  to  build  abodes  for 
their  representatives,  but  that  no  government  had  availed  itself  of 
the  franchise,  which  in  time  lapsed.  About  1866,  Baron  Gei'olt,  then 
Prussian  minister,  purchased  an  official  residence  in  Washington,  and, 
as  there  was  no  municipal  law  exempting  it  from  taxation,  paid  taxes 
upon  it  in  the  first  instance.  Subsequently,  on  his  producing  proof 
of  the  exemption  of  the  residences  of  foreign  ministers  in  Berlin 
from  taxation,  the  Department  of  State  recommended  that  the  tax 
be  refunded,  and  this  recommendation  was  complied  with.  This 
course  was  adopted  because  the  house  in  question  was  the  abode  of  the 
head  of  the  mission  for  the  time  being.  Serious  doubts  were  enter- 
tained whether  the  recommendation  would  have  been  extended  to 
similar  property  of  a  subordinate  officer  of  the  legation,  and  the 
Department  of  State  in  the  present  instance  declined  to  recommend 
the  exemption  requested. 

Mr.  Fish,  Sec.  of  State,  to  Mr.  Stumm,  May  28,  1873,  MS.  Notes  to  Prus- 
sian Leg.  VIII.  4^. 

Mr.  Fish  added  that  it  was  presumed  that  the  regulation  at  BerUn  was 
intended  to  be  restricted  to  the  abodes  of  heads  of  missions  or  was 
so  practically,  since  few  or  no  subordinate  officers  of  legations  owned 
houses  there.  **This  Government,"  said  Mr.  Fish,  "desires  to  be 
and  l)elieves  that  it  is  liberal  in  the  dispensation  of  immunities  to  the 
members  of  foreign  legations  here.  It  is  proper,  however,  that  there 
should  be  some  discrimination  in  this  resi)ect,  as  Is  shown  by  the  fact 
that  heads  of  missions  only  were  allowed  to  imiwrt  articles  for  their 
use  free  from  duties.  A  similar  discrimination  seems  to  be  properly 
applicable  to  tlie  exemption  of  houses  from  taxation,"     (Ibid.) 

"  In  reply  to  your  letter  of  the  23d  ultimo,  I  have  to  say  that  the 
rule  observed  by  this  Government  with  respect  to  the  taxation  of 
property  owned  by  a  foreign  government  and  occupied  as  its  legation, 
is  to  accord  recipi'ocity  in  regard  to  general .  taxation  but  not  to 
specially  exempt  it  from  local  assessments,  such  as  water  rent  and  the 
like,  unless  it  were  definitely  understood  that  these  taxes  would  also 
b(i  exempted  by  the  foreign  government  upon  a  pi^ce  of  property 
belonging  to  the  United  States  and  used  for  a  like  purpose  by  our 
minister.  Our  diplomatic  representatives  abroad  either  personally 
contract  for  the  premises  occupied  by  them  and  are  granted  a  max- 
imum allowance  for  rent  for  that  portion  of  the  premises  actually  set 
apart  for  legation  purposes,  or  else  they  rent  a  piece  of  property  to 
be  used  exclusively  for  official  business,  charging  therefor  in  their 
contingent  quarterly  accounts  as  allowed  by  the  Department, 
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"  When  a  foreign  legation  occupies  rented  property  in  this  country, 
the  owner  of  the  premises  is  not  exempted  from  the  payment  of  all 
lawful  taxes. 

"  It  is  of  course  impracticable  to  do  more  than  state  the  general 
and  equitable  usage  prevailing  in  such  matters.  The  Government  of 
the  United  States  is  not  the  owner  of  real  estate  abroad  except  at 
Tangier,  Africa,  which  is  a  specially  donated  property,  and  the 
only  differences  to  be  noted  in  the  way  of  leasing  or  renting  property 
from  the  general  rule  stated  above  are  to  be  found  in  China  and 
Japan.  In  those  countries  contracts  for  legation  premises  are  author- 
ized by  an  act  of  Congress." 

Mr.  Bayard.  Sec.  of  State,  to  Mr.  Woolsey,  Apr.  15,  188(5,  159  MS.  Dom. 
Let.  622. 

"  You  will  find  on  the  files  of  the  embassy  the  record  of  Mr.  Lin- 
coln's despatches  Nos.  747,  of  August  18,  1892,  and  066  of  April  7, 
1893,  in  relation  to  a  proposal  of  the  British  (lovernment  that  a 
portion  of  the  parochial  rates  leviable  on  the  residence  of  the  repre- 
sentative of  the  United  States  and  on  those  of  bona  fide  members  of 
the  legation  shall  be  hereafter  assumed  by  her  Majesty's  Government 
on  condition  that  her  Majesty's  diplomatic  servants  in  the  United 
States  shall  not  be  called  upon  to  make  any  payments  in  respect  of 
such  matters  of  taxation  as  shall  be  so  assumed  by  her  Majesty's 
Government. 

"  Consideration  of  this  gratifying  proposal  has  been  impeded  by 
the  fact  that  such  a  separation  of  items  of  municipal  and  parochial 
taxation  as  is  suggested  by  her  Majesty's  Government  is  impracti- 
cable in  this  city,  and  by  the  further  circumstance  that  no  provision  of 
law  here  exists  whereby  the  exemption  from  taxation  enjoyed  by  the 
British  embassy  in  Washington  can  be  extended  to  the  premises 
rented  and  occupied  as  dwellings  by  her  Majesty's  diplomatic  serv- 
ants other  than  the  ambassador. 

"  In  fact,  the  property  of  the  British  embassy  in  Washington 
stands  in  fee  in  the  name  of  '  The  Commissioner  of  Works  and  Public 
Buildings  of  her  Majesty  the  Queen  of  the  United  Kingdom  of 
Great  Britain  and  Ireland,'  and,  while  assessed  with  the  buildings 
thereon  at  $143,417,  is  noted  on  the  books  of  the  assessor  of  the  Dis- 
trict of  Columbia  as  exempt  from  the  payment  of  all  general  taxes 
amounting  at  the  statutory  rate  of  taxation  to  $2,151.26. 

"  While  an  arrangement  on  the  basis  proposed  by  her  Majesty's 
Government  is  in  terms  impracticable  as  regards  all  the  members  of 
the  respective  embassies,  the  circumstance  that  the  real  property 
of  the  British  embassy  here  is  relieved  from  all  local  municipal  taxa- 
tion makes  it  proper  to  suggest  that  the  ambassador  of  the  United 
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States  in  England  be  likewise  relieved  from  taxation  to  at  least  the 
extent  suggested  in  the  British  proposal. 

"  I  have,  therefore,  to  instruct  you  to  make  such  a  proposal  in  the 
proper  quarter,  as  an  equitable  relief  and  as  a  measure  of  inter- 
national comity,  involving  reciprocity  in  fact  so  far  as  may  be  prac- 
ticable in  view  of  the  difference  between  the  systems  in  vogue  in  the 
two  countries  in  respect  to  tenure  and  occupancy  of  property  em- 
ployed in  international  service." 

Mr.  Gresiiain,  Sec.  of  State,  to  Mr.  Bayard,  ambass.  to  England,  No.  2, 
May  29,  1893,  MS.  Inst.  Great  Britain,  XXX.  250. 

The  Dutch  minister  having  informally  brought  to  the  notice  of  the 
Department  of  State  a  claim  which  Mr.  J.  J.  Helsdon  Rix,  who  was 
fcaid  to  be  a  British  subject  and  a  teacher  of  languages,  was  under- 
stood to  have  made  a  claim  for  exemption  from  taxes  at  The  Hague, 
on  account  of  some  relation  to  the  American  minister  or  legation  at 
that  capital,  the  Department,  after  inquiry  of  the  American  minister, 
stated  that  Mr.  Rix  had  for  some  years  been  employed  by  the  lega- 
tion in  clerical  work,  including  the  making  of  translations,  but  that 
it  had  not  been  his  intention  to  make  on  that  ground  any  demand  or 
formal  claim  for  exemption  from  taxes,  and  that  he  had  desired  only 
to  lay  the  facts  before  the  authorities  for  their  consideration  and 
judgment. 

Mr.  Day,  Sec.  of  State,  to  Mr.  Newel,  niin.  to  the  Netherlands,  No.  124, 
MS.  Inst.  Neth.  XVI.  3G2 ;  Mr.  Day,  Sec.  of  State,  to  Mr.  de  Weck- 
herlin,  Dutch  min.,  July  14,  1898,  MS.  Notes  to  Neth.  Leg.  VIII.  405. 

By  the  German  law,  relating  to  insurance  against  disability  and 
old  age,  all  persons  working  in  a  dependent  position,  on  regular 
wages  which  do  not  exceed  a  certain  amount  per  annum,  are  required 
to  insure  themselves  against  certain  liabilities,  the  insurance  to  be 
effected  by  means  of  stamps  pasted  on  the  insurance  cards,  one  half 
the  cost  of  the  stamps  being  paid  by  the  employer  aiid  the  other  half 
by  the  employee.  The  members  of  the  American  mission  at  Berlin 
submitted  themselves  and  their  households,  domestic  servants  alone 
being  concerned,  to  the  provisions  of  the  law  at  the  time  of  its  going 
into  force,  and  the  same  course  of  action  seems  to  have  been  pursued 
by  those  who  joined  the  mission  subsequently. 

Mr.  Jackson,  charge  at  Berlin,  to  Mr.  Hay,  Sec.  of  State,  Apr.  13,  1901, 
For.  Rel.  1901,  172,  citing  despatches  of  Mr.  Coleman,  charge.  No. 
182,  of  Oct.  7,  1890,  and  Mr.  Phelps,  mln.  to  Germany,  No.  220,  of 
Jan.  13,  1891. 

"  The  Navy  Department  entertains  the  view  that,  on  general  prin- 
ciples, officers  and  men  of  the  army  and  navy  of  one  government, 
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while  performing  active  duty,  can  not  properly  be  regarded  as  sub- 
ject to  ordinary  taxation  by  a  foreign  power/' 

Mr.  Hay,  See.  of  State,  to  Herr  von  HoHeben,  Germau  amb.,  April  12, 
1901,  No.  586,  MS.  Notes  to  German  Leg.  XII.  57a 

This  position  was  maintained  by  the  United  States  with  regard  to  the  ex- 
emption from  the  Japanese  income  tax  of  the  persons  employed  in 
the  United  States  Marine  Hospital  at  Yokohama.  The  Japanese 
government  assented  to  the  continuance  of  the  exemption,  with  the 
statement  that,  in  case  Japan  should  desire  to  establish  a  naval 
hospital  in  the  United  States,  a  reciprocal  exemption  would  be 
expected. 

The  United  States  Navy  Department  holds  that  the  "  naval  personnel " 
on  duty  at  the  hospital  at  Yokohama  are  entitled  to  **  extraterritorial 
rights"  on  the  ground  (1)  that  they  were  under  orders  and  liable 
to  be  sent  away  at  any  time;  (2)  that  the  element  of  volition  essen- 
tial to  the  acquisition  of  a  legal  residence  was  wanting;  (3)  that 
their  situation  was  substantially  the  same  as  that  of  the  officers  and 
crew  of  a  vessel  of  war;  (4)  that  they  were  assigned  to  duty  with 
Japan*s  assent;  (5)  that  the  right  to  impose  taxes  imparted  the  right 
to  enforce  their  collection,  which  might  result  in  embarrassment  in 
the  case  of  persons  subject  to  the  discipline  and  obligations  of  the 
naval  service;  (6)  that  the  appointment  or  enlistment  of  the  officers 
and  men  was  made  in  contemplation  of  a  fixed  rate  of  pay,  the  reduc- 
tion of  which  by  subjecting  them  to  an  income  tax  would  occasion 
just  complaint. 

(2)    CUSTOMS    DUTIES. 

§668, 

"All  applications  to  this  Department  for  free  entry  of  articles 
imported  for  the  use  of  ministers  and  charges  d'affaires,  and  which 
they  desire  shall  be  delivered  free  of  duty,  must  be  made  through  the 
Department  of  State,  accompanied  by  a  bill  of  lading  and  by  a  state- 
ment of  the  number  of  packages,  and  their  marks  and  numbers,  with 
a  general  description  of  their  contents,  naming  the  vessel  or  other 
vehicle  in  which  the  same  were  imported,  and  the  person  to  whom 
they  wish  the  delivery  to  be  made.  When  the  request  of  the  minister 
or  charge,  with  the  bill  of  lading  and  statement  aforesaid  shall  have 
been  communicated  to  this  Department  by  the  Secretary  of  State, 
instructions  will  be  given  to  the  collector  of  the  customs  to  deliver, 
free  of  duty,  such  packages  as  may  be  found  to  correspond  with  the 
bill  of  lading  and  statement  aforesaid," 

Treasury  Regulations  of  1857,  Art.  247,  quoted  in  Mr.  Trescot,  Acting 
Sec.  of  State,  to  Mr.  van  Limburg,  June  29,  1860,  MS.  Notes  to  Nether- 
lands, VI.  155. 

Baron  I.<ederer,  though  only  Austrian  consul,  having  l)een  invested  by 
his  Government  with  diplomatic  lowers,  by  virtue  of  which  he 
negotiated  a  treaty  of  amity  and  commerce,  the  Department  of  State, 
when  he  received  his  diplomatic  powers,  informed  him  that  he  was 

H.  Doc.  551— vol  4 43 
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entitled  to  remission  of  duties  on  certain  articles  for  his  private  use. 
(Mr.  Van  Buren.  Sec.  of  State,  to  Mr.  Ingham,  Sec  of  Treas.,  Oct. 
19,  1829,  23  MS.  Dom.  I^t.  163.) 

On  the  other  hand,  the  Department  of  State,  in  1855,  advised  the  Treasury 
Department  that  Mr.  Samson,  consul  of  the  Duke  of  Brunswick, 
although  he  had  received  from  his  Government  a  power  to  negotiate 
a  treaty,  and  had  as  an  act  of  courtesy  been  introduced  by  the  Sec- 
retary of  State  to  the  President,  was  not  entitled  to  the  privilege  of 
free  imiwrtatlon,  that  privilege  being  properly  limited,  as  the  De- 
partment of  State  conceived,  "  to  public  ministers  of  a  specific  grade, 
accredited  to  this  Government  in  the  usual  form."  Mr.  Samson's 
full  iwwer  referred  to  him  as  consul.  (Mr.  Marcy,  Sec.  of  State,  to 
Act  Sec.  of  Treas.,  May  30,  1855,  44  MS.  Dom.  I^t.  91.) 

In  1865,  it  was  suggested  that  the  Treasury  amend  its  regulations  so  as 
to  extend  the  privilege  of  free  importation  "  to  the  ministers  of  such 
governments  as  extend  like  privileges  to  our  own  representatives. 
(Mr.  Seward,  Sec.  of  State,  to  Mr.  McCulloch,  Sec.  of  Treas.,  Nov.  25, 
1865,  71  MS.  Dom.  Let.  189.) 

Mr.  Burlingame,  a  citizen  of  the  United  States,  was  not,  while  acting  as 
"the  representative  of  China  In  Europe,"  entitled  to  the  "privilege 
of  nonpayment  of  duties  on  importations  Into  the  United  States." 
(Mr.  Fish,  Sec.  of  State,  to  Mr.  Livermore,  Dec.  9,  1869,  82  MS.  Dom. 
Let.  470.) 

See  Mr.  Fish,  Sec.  of  State,  to  Sec.  of  Treas.,  Aug.  9,  1876,  114  MS.  Dom. 
Let.  546. 

While  the  regulations  do  not  limit  the  amount  or  value  of  the  articles 
which  a  minister  or  charge  may  import  free  of  duty,  yet  "the  im- 
portation of  an  amount  so  large  as  to  be  excessive  for  the  representa- 
tive's personal  use  (which  it  Is  not  presumed  could  occur)  would  call 
for  remark  and  possibly  occasion  a  departure  from  the  established 
regulations."  (Mr.  Fish,  Sec.  of  State,  to  Chev.  von  Tavera,  July  20, 
1875,  MS.  Notes  to  Austria,  VIII.  73.  See,  also,  Mr.  Blaine,  Sec.  of 
State,  to  Aristarchi  Bey,  Nov.  14,  1881,  MS.  Notes  to  Turkey,  I.  292.) 

The  privilege  of  free  importation  can  not  be  continued  to  one  of  whose 
withdrawal  from  the  post  of  minister  the  President  has  been  form- 
ally notified  by  the  head  of  the  foreign  government  (Mr.  Cad- 
walader.  Act.  Sec.  of  State,  to  Mr.  Peralta,  Oct  25,  1876,  MS.  Notes 
to  Costa  Rica,  II.  18.) 

In  this  instance,  however,  upon  receipt  of  explanations,  the  goods  in 
question  were  afterwards  ordered  to  be  admitted  free  of  duty.  (Mr. 
Fish,  Sec.  of  State,  to  Mr.  Peralta,  Nov.  18,  1876,  MS.  Notes  to  Costa 
Rica,  IL  21.) 

If  a  foreign  government  refuses  the  privilege  of  free  entry  to  a  charge 
d'affaires  ad  interim  of  the  United  States,  the  United  States  will, 
after  waiting  a  reasonable  time  for  the  foreign  government  to  lib- 
eralize its  rules,  be  obliged  to  deny  the  privilege  to  the  charge 
d'affaires  ad  Interim  in  this  country.  (Mr.  F.  W.  Seward,  Act  Sec. 
of  State,  to  Mr.  Hoffman,  charg<i.  No.  68,  Aug.  21,  1879,  MS.  Inst 
Russia,  XVI.  94 ;  Mr  Brown,  chief  clerk,  to  Mr.  Williamov,  Russian 
charge,  June  9,  1880,  MS.  Notes  to  Russia,  VII.  312;  Mr.  Evarts, 
Sec.  of  State,  to  Mr.  Foster,  No.  12,  June  11,  1880,  MS.  Inst  Rus- 
sia, XVI.  140;  Mr.  Hunter,  Act.  Sec.  of  State,  to  Mr.  Foster,  No. 
31,  Oct  5,  1880,  id.  161;  Mr.  Evarts,  Sec.  of  State,  to  Mr.  Foster,  No. 
42,  Dec.  13,  1880,  id.  171.) 
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An  order  was  given  for  the  free  entry  at  New  Orleans  of  the  effects  of  the 
German  minister  to  Mexico.  (Mr.  Frelingbuysen,  Sec.  of  State,  to 
Mr.  von  Elsendecber,  March  16,  1883,  MS.  Notes  to  Germany,  X.  221.) 

The  privilege  of  free  importation  is  not  extended  to  secretaries  of  legation, 
attach^,  or  consuls.  (Mr.  John  Davis,  Act  Sec.  of  State,  to  Mr. 
Eisendecher,  Aug.  30,  1883,  MS.  Notes  to  Germany,  X.  248.  See,  also, 
Mr.  Sherman,  Sec.  of  State,  to  Mr.  Adam,  No.  792,  Oct  4,  1897,  MS. 
Notes  to  British  Leg.  XXIY.  30.) 

With  reference  to  the  question  whether  Mr.  Planten,  Dutch  consul-general 
at  New  York,  who  had  "been  temporarily  placed  in  charge  of  the 
legation  of  the  Netherlands  by  the  minister,  Mr.  Weckherlin,  during 
the  latter's  absence  In  Europe,"  was  entitled  to  the  benefits  of  free 
entry,  the  Department  of  State  said :  "  In  the  opinion  of  this  Depart- 
ment the  courtesy  extended  by  the  Treasury  Department  is  broad 
enough,  and  should  not  include  a  consular  officer  in  temporary  charge." 
(Mr.  John  Davis,  Act  Sec.  of  State,  to  Sec.  of  Treas.,  July  29,  1884, 
152  MS.  Dom.  Let  96.) 

Diplomatic  representatives  were  requested  to  see  that  each  application  for 
free  entry  was  "  accompanied  by  the  Invoice  of  the  articles  for  which 
the  request  is  made,  and  that  it  is  distinctly  stated  that  such  articles 
are  for  the  personal  use  of  themselves  or  their  families."  (Circular, 
Mr.  Bayard,  Sec.  of  State,  March  11,  1885,  MS.  Circulars,  IlL  212.) 

The  phrase  **  for  the  use  of  "  signifies  that  the  articles  imported  must  be 
"  for  the  personal  use  of  the  foreign  minister  or  of  his  personal  family 
as  distinguished  from  his  official  household."  (Mr.  Bayard,  Sec.  of 
State,  to  Baron  von  Schaeffer,  April  4,  1885,  MS.  Notes  to  Austria, 
VIIL  468.) 

As  to  the  Mexican  regulations  touching  the  free  entry  of  effects  of  diplo- 
matic representatives,  see  Mr.  Blaine,  Sec.  of  State,  to  Mr.  Bragg, 
min.  to  Mexico,  April  23,  1889,  MS.  Inst  Mex.,  XXIL  384. 

See,  as  to  Great  Britain,  and  the  transit  of  diplomatic  representatives  on 
their  way  from  one  country  to  another,  Mr.  Blaine,  Sec.  of  State,  to 
Sir  Julian  Pauncefote,  British  m\n..  May  6,  1889,  MS.  Notes  to  Gr. 
Br.,  XXI.  73. 

The  right  of  free  entry,  which  is  accorded  in  the  United  States  to  foreign 
secretaries  of  legation,  and  attach^,  only  when  the  articles  accom- 
pany them  to  this  country,  is,  in  some  countries,  extended  to  articles 
imported  for  the  personal  or  family  use  of  ail  members  of  foreign 
embassies  and  legations.  In  England,  for  instance,  it  is  enjoyed  by 
all  the  members  of  the  American  embassy,  without  their  even  being 
obliged  to  make  application  through  the  head  of  the  mission.  (Mr. 
Hay,  Sec.  of  State,  to  Sec.  of  Treas.,  Jan.  18,  1901,  250  MS.  I>om.  Let 
290.     See,  also,  same  to  same,  Jan.  17,  1901,  Id.  271.) 

As  to  a  doll  show  sent  by  the  Queen  of  Roumania  to  an  agent  in  New  York 
for  charitable  exhibition,  see  Mr.  Hay,  Sec.  of  State,  to  Sec.  of  Treas., 
Jan.  21,  1901,  250  MS.  Dom.  Let  321. 

ff 

"  58.  It  is  a  common  usage  of  international  intercourse  that  to  a 
diplomatic  representative  shall  be  conceded  the  privilege  of  importa- 
tion of  effects  for  his  personal  or  official  use,  or  for  the  use  of  his 
immediate  family,  without  payment  of  customs  duties  thereon.  The 
application  of  this  privilege  varies  in  different  countries,  but  as  a  rule 


1^ 


676  INTBBCOURSE   OF   STATES.  [§668. 

is  rastricted  to  the  head  of  the  mission.  It  is  the  duty  of  the  repre- 
sentative to  acquaint  himself  with  the  formalities  and  limitations 
prescribed  in  such  case  by  the  local  law  or  regulations  and  to  conform 
therewith.  The  privilege  is  one  of  usage  and  tradition,  rather  than 
an  inherent  right,  and  is  one  which  the  Government  of  the  United 
States  gives  to  the  foreign  representatives  it  receives. 

"  59.  Wliere  a  diplomatic  representative  has  ground  to  believe  that 
reciprocal  courtesy  is  limited  or  denied  to  him  abroad,  he  should 
refrain  from  questioning  the  local  rule  on  the  subject,  but  await  such 
instructions  as  the  Department  of  State  may  give  him  after  receiving 
full  information' as  to  the  circumstances. 

"  60.  In  most  countries  the  privilege  of  importation  is  accorded  to 
a,  charge  d'affaires  ad  interim.  ^Vliere  the  exception  exists,  the  fact 
should  not  be  made  the  occasion  of  remonstrance  or  argument  with  the 
local  government  without  the  express  directions  of  the  Department 
of  State. 

"  61.  Transit  free  of  customs  dues  is  usually  conceded  by  a  third 
state  through  whose  territories  a  diplomatic  representative  passes  on 
his  way  to  or  from  his  post.  His  status,  however,  while  in  the  third 
country  lacks  the  extraterritorial  element  of  immunity  belonging  to 
him  in  the  country  to  which  he  is  accredited." 

Insti-uctlons  to  Diplomatic  Officers  of  the  United  States  (1897),  pp.  22-23. 
That  customs  courtesies  are  shown  to  diplomatic  officers  of  the  United 

States  on  their  return  from  their  missions,  see  id.,  S  287,  p.  116 ;  and 

Mr.  Gallatin  to  Mr.  Clay,  Nov.  23,  1815. 
The  right  of  exemption  from  custom-house  duties  of  articles  required  for 

personal  use  is  restricted  to  the  person  who  is  the  head  of  a  foreign 

mission.     (Mr.  Fish,  Sec.  of  State,  to  Mr.  Yano,  Jan.  9,  1874,  MS. 

Notes  to  Japan,  I.  37.) 

Municipal  octroi  duties  imposed  in  some  countries  on  articles  of 
consumption,  such  as  food,  fuel,  illuminants,  and  the  like,  and  in  other 
countries  on  all  wares  and  products  entering  the  city,  are  not  under- 
stood to  fall  in  the  class  of  charges  from  which  diplomatic  exemption 
may  be  claimed  by  way  of  usage  and  reciprocity. 

Mr.  Olney,  Sec.  of  State,  to  Mr.  MacVeagh,  No.  144,  Jan.  20,  1896,  MS. 
Inst  Italy,  III.  102. 

"  To  collectors  and  other  officers  of  the  customs: 

"  Hereafter,  all  packages  imported  through  the  mails,  addressed 
to  ambassadors,  ministers,  and  charges  d'affaires  representing  foreign 
governments  at  Washington,  will  be  delivered  to  the  addresses  by 
postmasters  without  submission  to  or  the  intervention  of  customs  oflS- 
cials,  and  article  458  of  the  Customs  Regulations  of  1899  is  modified 
accordingly." 

Mr.  Taylor,  Act.  Sec.  of  Treasury,  circular,  No.  72,  June  28,  1902. 
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» 

^To  collectors  and  other  officers  of  the  customs: 

"A  practice  has  existed  for  many  years  under  which  this  Depart- 
ment has  issued  instructions  to  collectors  to  extend  special  courtesies 
to  persons  duly  named,  upon  their  arrival  from  foreign  ports,  such 
instructions  having  been  based  upon  reasons  set  forth  in  applications 
made  directly  to  the  Department. 

"  This  privilege  was  originally  granted  only  to  principal  members 
of  the  diplomatic  corps  and  other  high  officials  of  foreign  nations, 
and  to  invalids  and  other  persons  entitled,  under  some  peculiar  con- 
ditions, to  special  consideration. 

"  The  demand  for  such  courtesies  has  frequently  been  made  by  and 
sometimes  granted  to  those  not  entitled  thereto,  and  the  practice  has 
afforded  justifiable  ground  for  protest  because  of  its  discrimination 
between  private  citizens.  The  Department  has  also  received  informa- 
tion which  shows  that  the  safety  of  the  revenue  requires  a  return  to 
the  original  purposes  of  the  usage. 

*•  The  chief  officers  of  customs  arc  hereby  instructed  that  the  exten- 
sion of  special  courtesies  to  arriving  passengers  will  hereafter  be 
limited  as  follows: 

"  1.  To  foreign  ambassadors,  ministers,  charges  d'affaires,  secre- 
taries, naval,  military,  and  other  attaches  of  embassies  and  legations, 
and  high  commissioners. 

"  2.  To  similar  representatives  of  this  Government  abroad  return- 
ing from  their  missions. 

"  Note. — All  the  above  officers  are  entitled  by  international  usage 
to  the  free  entry  of  the  baggage  and  effects  of  themselves,  their  fami- 
lies, and  suites,  without  examination. 

"  3.  To  such  high  officials  of  this  and  foreign  Governments  as  shall 
be  the  subjects  of  special  instructions  from  this  Department. 

"  In  the  case  of  invalids  and  their  companions,  and  of  persons 
arriving  in  charge  of  their  dead,  or  summoned  home  in  haste  by  news 
of  affliction  or  disaster,  instructions  will  be  issued  to  facilitate  the 
landing  and  examination  of  their  baggage,  but  such  instructions  will 
be  construed  as  only  relieving  such  persons  from  waiting  their  turn 
in  line.  Their  baggage  will  bo  carefully  examined  and  duties  in  full 
collected  as  though  no  favor  had  been  shown.  The  word  '  courtesy ' 
has  grown  to  have  a  meaning  never  intended  and  its  use  must  be 
avoided  in  the  issuance  of  personal  consideration  cards. 

"  No  requests  for  special  courtesies  will  hereafter  be  granted  except 
under  the  above  conditions. 

"  It  is  also  found  imperatively  necessary,  in  the  interest  of  the 
revenue,  to  withhold  the  issuance  of  passes  on  the  revenue  vessels 
which  carry  the  boarding  officers  to  their  assigned  vessels,  and  such 
passes  will  no  longer  be  furnished  except  under  the  restrictions  above 
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set  forth,  regarding  courtesies,  and  by  the  special  authority  of  this 
Department." 

Mr.  Spauldlng,  Act  Sec.  of  Treasury,  No.  141,  Dec.  22,  1902. 
See  Mr.  Moore,  Act  Sec.  of  State,  to  Sec.  of  Treas.,  June  30.  1898,  229 
MS.  Dom.  Let  655. 

An  alien  head  tax  of  two  dollars  having  been  collected  at  £1  Paso, 
Texas,  from  the  Japanese  secretary  of  legation  in  Mexico  who  was 
en  route  through  the  United  States  to  Japan,  it  was  held  that  the 
collection  of  the  tax  from  the  diplomatic  and  consular  officers  of 
foreign  countries  seeking  admission  to  the  United  States  was  an 
error. 

For.  Rel.  1903,  661-664. 

4.  Police  Regulations. 

§  669. 

In  considering  the  immunities  of  diplomatic  officers,  it  is  impor- 
tant to  draw  a  distinction,  which,  it  is  believed,  has  not  usually 
been  noticed,  between  measures  of  punishment  and  measures  of  pre- 
vention. The  theory  of  diplomatic  immunity  is  not  that  the  diplo- 
matic officer  is  freed  from  the  restraints  of  the  law  and  exempt 
from  the  duty  of  observing  them,  but  only  that  he  can  not  be  pun- 
ished for  his  failure  to  respect  them.  The  punitive  power  of  the 
state  can  not  be  directly  enforced  against  him.  It  will  hardly  be 
denied,  however,  that  it  is  his  duty  to  respect  the  laws  of  the  coun- 
try in  which  he  resides,  and  that  he  may  in  many  conceivable  cases 
be  prevented  from  doing  unlawful  acts,  for  which,  if  he  were  allowed 
to  commit  them,  he  could  not  be  punished.  This  distinction  is 
peculiarly  applicable  to  police  regulations,  made  for  the  purpose 
of  assuring  the  public  health  and  safety.  Take,  for  example,  the 
case  of  regulations  with  regard  to  the  use  of  the  public  highways. 
Immunity  from  punishment  for  the  violation  of  such  regulations 
by  no  means  implies  that  actual  coercion  might  not  be  employed  in 
protecting  the  public  from  injury,  as  by  running  down  persons  in 
the  street.  Foreign  men-of-war,  in  spite  of  their  extraterritoriality, 
are,  as  has  been  seen,  required  to  observe  harbor  and  sanitary  regu- 
lations. The  immunity  from  judicial  process  can  not  be  perverted 
into  a  license  to  disregard  the  health  and  safety  of  the  public,  nor 
can  it  be  construed  as  precluding  the  actual  prevention  of  injuries 
to  person  or  property,  where,  but  for  the  exercise  of  immediate 
restraint,  irreparable  damage  is  threatened. 

A  citizen  of  Washington  having  complained  to  the  Department 
of  State,  in  1888,  that  there  was  a  flock  of  barnyard  fowls  on  the 
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premises  of  the  British  minister,  which  gave  much  annoyance  to 
persons  living  in  the  neighborhood,  the  Department  in  reply  re- 
ferred to  the  act  of  Congress  of  January  26,  1887,  24  Stat.  368, 
which  authorized  the  commissioners  of  the  District  of  Columbia  to 
make  and  enforce  police  regulations  in  regard  to  various  matters, 
including  "  the  keeping  or  running  at  large  of  dogs  and  fowls."  The 
Department  added  that,  while  it  was  not  informed  as  to  what  regula- 
tions, if  any,  the  commissioners  had  adopted  under  the  act  in  ques- 
tion, the  proper  course  for  its  coii'espondent  would  be,  in  the  first 
instance,  to  bring  the  complaint  to  the  notice  of  the  local  authorities, 
who  could  investigate  the  matter,  and  determine  whether  there  had 
been  any  violation  of  the  police  regulations  established  for  the 
District. 

Mr.  Rives,  Assist  Sec.  of  State,  to  Mr.  Childs,  June  21,  1888,  168  MS.  Dom. 
Let.  a51. 

The  primary  object  of  the  diplomatic  coachman's  badge  is  "  to 
identify  the  equipage  as  that  of  a  foreign  ambassador  or  minister  in 
actual  use  for  the  envoy's  personal  behoof.  Its  second  purpose  is  to 
establish  the  right  of  the  equipage  to  invoke  the  aid  of  the  police  to 
assist  in  obtaining  for  the  envoy  alljhe  usual  and  proper  courtesies 
which  should  properly  be  shown  to  his  high  office.  It  does  not  .  .  . 
carry  with  it  any  privilege  of  disregarding  the  ordinary  rules  of  cir- 
culation and  traffic,  or  doing  anything  calculated  to  impair  public 
order  or  to  imperil  life  or  property.  In  ordinary  conditions  of  street 
travel,  where  the  envoy's  equipage  is  exposed  to  no  interruption  or 
delay,  it  may  be  presumed  to  follow  its  course  to  its  own  discretion 
within  the  ordinary  rules  of  the  road  the  same  as  any  private 
equipage,  without  needing  any  assistance  from  the  badge  to  enable  it 
to  do  so.  The  principal  application  of  the  badge  is  on  occasions  of 
extraordinary  concourse  or  unusual  congestion  of  travel,  where  the 
control  of  the  police  is  necessary  to  keep  order  and  prevent  a  dead- 
lock. On  all  such  occasions  it  is  expected  that,  upon  exhibition  of 
the  envoy's  permit,  the  efforts  of  the  police  will  be  promptly  and 
courteously  rendered  to  facilitate  passage  through  the  obstruction 
and  access  to  his  destination,  especially  if  the  occasion  be  one  of  a 
public  ceremony  or  large  entertainment  to  which  the  envoy  is  pre- 
sumably an  invited  guest." 

Mr.  Hay,  Sec.  of  State,  to  Mr.  Wight,  Feb.  17,  1900,  243  MS.  Dom.  Let.  104. 

Wliile  there  are  United  States  statutes  prohibiting  hunting,  shoot- 
ing, or  capturing  game  in  certain  public  parks  and  reservations,  there 
is  none  that  forbids  generally  hunting  or  shooting  within  the  United 
States,  or  that  imposes  license  taxes  for  hunting  or  shooting  in  terri- 
tory subject  to  United  States  jurisdiction;  and  '^  as  no  license  taxes 
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are  required,  no  exception  from  their  payment  is  ma^e  in  favor  of 
diplomatic  or  consular  representatives  of  foreign  governments  resid- 
ing here." 

Knox,  At  Gen.,  Jan.  2,  1902,  23  Op.  OOS. 

VII.  OFFICIAL  CORREBPONDENOE. 
1.  The  Executite  as  National  Spokesman. 

§  670. 

The  French  minister  having,  in  1793,  requested  an  exequatur  for  a 
consul  whose  commission  was  addressed  to  the  Congress  of  the  United 
States,  Mr.  Jefferson  replied  that,  as  the  President  was  the  only  chan- 
nel of  communication  between  the  United  States  and  foreign  nations, 
it  was  from  him  alone  ''  that  foreign  nations  or  their  agents  are  to 
learn  what  is  or  has  been  the  will  of  the  nation ; "  that  whatever 
he  communicated  as  such,  they  had  a  right  and  were  bound  to  con- 
sider "  as  the  expression  of  the  nation ;"  and  that  no  foreign  agent 
could  be  "  allowed  to  question  it,"  or  "  to  interpose  between  him  and 
any  other  branch  of  government,  under  the  pretext  of  cither's  trans- 
gressing their  functions."  Mr..  Jefferson  therefore  declined  to  enter 
into  any  discussion  of  the  question  as  to  whether  it  belonged  to  the 
President  under  the  Constitution  to  admit  or  exclude  foreign  agents. 
"  I  inform  you  of  the  fact,"  he  said,  "  by  authority  from  the  Presi- 
dent." Mr.  Jefferson  therefore  returned  the  consul's  commission  and 
declared  that  the  President  would  issue  no  exequatur  to  a  consul 
except  upon  a  commission  correctly  addressed. 

Mr.  Jefferson,  Sec.  of  State,  to  M.  Genet,  Nov.  22,  17©3,  Am.  State 
Papers,  For.  Rel.  I.  184;  1  Waiters  State  Papers,  198;  5  MS.  Dom. 
Let,  3G8. 

"  Every  forelfoi  agent  clei)end8  on  the  double  wiH  of  the  two  govern- 
ments, of  that  which  sends  him,  and  of  that  which  is  to  i)ermit  the 
exercise  of  his  functions  within  their  territory;  and  when  either  of 
these  wills  is  refused  or  withdrawn,  his  authority  to  act  within  that 
territory  becomes  Incomplete.  By  what  member  of  the  government 
the  right  of  giving  or  withdrawing  permission  is  to  be  exercised 
here,  is  a  question  on  which  no  foreign  agent  can  be  permitted  to 
make  himself  the  umpire.  It  is  sufficient  for  Mm,  und^r  our  govern- 
ment, that  he  is  informed  of  it  by  the  executiv'e.**  (Mr.  Jefferson, 
Sec.  of  State,  to  M.  Genet,  minister  of  France,  Dec.  9,  1793,  4  Jeff. 
Works,  90.) 

"  Minutes  of  a  conversation  l)etween  Mr.  Jefferson,  Secretary  of 
State,  and  M.  Genet : 

'^JuLY  10,  1793. 

*  *  *  "  He  asked  if  they  [Congress]  were  not  the  sovereign. 
I  told  him  no,  they  were  sovereign  in  making  laws  only,  the  execu- 
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tive  was  sovereign  in  executing  them,  and  the  judiciary  in  constru- 
ing them  where  they  related  to  their  department.  '  But,'  said  he, 
'  at  least,  Congress  are  bound  to  see  that  the  treaties  are  observed.' 
I  told  him  no;  there  were  very  few  cases  indeed  arising  out  of 
treaties,  which  they  could  take  notice  of ;  that  the  President  is jto  see 
that  treaties  are  observed.  '  If  he  decides  against  the  treaty,  to 
whom  is  a  nation  to  appeal  ? '  I  told  him  the  Constitution  had  made 
the  President  the  last  appeal.  He  made  me  a  bow,  and  said,  that 
indeed  he  would  not  make  me  his  compliments  on  such  a  Constitu- 
tion, expressed  the  utmost  astonishment  at  it,  and  seemed  never 
before  to  have  had  such  an  idea. 

"  He  was  now  come  into  perfect  good  humor  and  coolness,  in  which 
state  he  may  with  the  greatest  freedom  be  spoken  with.  I  observed 
to  him  the  impropriety  of  his  conduct  in  persevering  in  measures 
contrary  to  the  will  of  the  Government,  and  that  too  within  its  limits, 
wherein  unquestionably  they  had  a  right  to  be  obeyed.  '  But,'  said 
he,  '  I  have  a  right  to  expound  the  treaty  on  our  side.'  *  Certainly,' 
said  I, '  each  party  has  an  equal  right  to  expound  their  treaties.  You, 
as  the  agent  of  your  nation,  have  a  right  to  bring  forward  your 
exposition,  to  support  it  by  reasons,  to  insist  on  it,  to  be  answered 
with  the  reasons  for  our  exposition  where  it  is  contrary;  but  when, 
after  hearing*  and  considering  your  reasons,  the  highest  authority 
in  the  nation  has  decided,  it  is  your  duty  to  say  you  think  the  deci- 
sion wrong,  that  you  can  not  take  upon  yourself  to  admit  it,  and 
Avill  represent  it  to  your  Government  to  do  as  they  think  proper; 
but,  in  the  meantime,  you  ought  to  acquiesce  in  it,  and  to  do  nothing 
within  our  limits  contrary  to  it.'  " 

10  Washington's  ^Vritings,  536,  53f. 

"A  foreign  minister  has  a  right  to  remonstrate  with  the  Executive 
to  whom  he  is  accredited  upon  any  of  those  measures  aflfecting  his 
country.  But  it  will  ever  be  denied  as  a  right  of  a  foi^ign  minister 
that  he  should  endeavor,  by  an  address  to  the  people,  oral  or  written, 
to  forestall  a  depending  measure,  or  to  defeat  one  which  has  been 
decided." 

Mr.  RaJbolph,  Sec.  of  State,  to  ^f.  Fauchet,  French  m!n.,  June  13,  1795, 

8  MS.  Dom.  Let.  262. 
That  !t  Is  an  Impropriety  for  foreign  ministers  to  publish  criticisms  on 

the  government  to  which  they  are  accredited,  see  1  J.  Q.  Adams, 

Memoirs,  410. 

In  August,  1796,  there  appeared  in  the  Paris  newspapers,  under 
date  of  Basle,  July  15,  1796,  a  note  from  the  French  minister  for 
foreign  affairs  to  Mr.  Barthelmy,  charging  the  political  agents  of 
the  Directory  to  inform  the  governments  to  which  they  were  accred- 
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ited  that  the  ships  of  war  and  privateers  of  the  Republic  would  act 
against  the  vessels  of  every  country  in  the  same  manner  as  those 
governments  suffered  the  English  to  act  towards  them.  On  October 
28,  1796,  Mr.  Pickering  received  from  the  French  minister,  Adet,  a 
note  tp  that  effect,  of  which  Adet,  on  October  31,  caused  a  translation 
to  be  published  in  the  Aurora.  Pickering  thought  this  publication 
improper,  thinking  that  it  belonged  to  the  Government  of  the 
United  States  to  give  to  its  citizens  such  information  on  the  subject 
of  the  note  as  their  interest  and  safety  required.  "  This  irregular  act 
of  the  French  minister  rendered  a  publication  of  the  answer  to  his 
note  indispensable;  although  it  was  extremely  unpleasant  to  com- 
mence a  newspaper  discussion  with  the  minister  of  a  foreign  power." 

Mr.  Pickering,  Sec.  of  State,  to  Mr.  C.  C.  Pinclcney,  Nov.  5,  1796,  MS. 
Inst.  U.  States  Ministers,  III.  288. 

A  foreign  minister  here  is  to  correspond  with  the  Secretary  of 
State  on  matters  which  interest  his  nation,  and  ought  not  to  be  per- 
mitted to  resort  to  the  press.  He  has  no  authority  to  communicate 
his  sentiments  to  the  people  by  publications,  either  in  manuscript  or 
in  prinf,  and  any  attempt  to  do  so  is  contempt  of  this  Governments 
His  intercourse  is  to  be  with  the  Executive  of  the  United  States  only, 
upon  matters  that  concern  his  mission  or  trust. 

Lee,  At.  Gen.,  1797,  1  Op.  74.     See  the  case  of  Yrujo,  supra,  §  640. 

The  Chevalier  Correa  de  Serra,  having  published  in  the  Nation<d 
Intelligencer^  of  Washington,  a  notification  of  the  blockade  of  Per- 
nambuco  and  the  adjacent  coast,  he  was  informed  by  the  Depart- 
ment of  State  that  settled  and  approved  usage  required  that  what- 
ever communication  he  had  to  make  relative  to  the  alleged  blockade 
should  have  been  made,  if  at  all,  to  the  government  of  the  United 
States,  and  not  promulgated  without  its  knowledge  through  the 
medium  of  newspapei's.  It  was  obvious,  said  the  Department  of 
State,  that  if  the  minister  of  a  foreign  power  could  pass  by  the  gov- 
ernment and  address  himself  to  the  country  in  such  a  case  as  the 
present,  he  might  do  it  in  any  other. 

Mr.   Rush,   Sec.  of   State,   to  the  Chev.   Correa  de   Serra,   Portuguese 
charges  May  28,  1817.  MS.  Notes  to  For.  Legs.  II.  229. 

"  This  government  can  not  with  propriety  apply  to  the  authorities 
of  Yucatan  for  redress,  that  province  constituting  only  a  part  of  the 
Republic  of  Mexico,  which  is  responsible  in  the  last  resort  for  all 
injuries  which  the  judicial  tribunals  may  have  neglected  or  may  have 
been  incompetent  to  redress." 

Mr.  Calhoun,  Sec.  of  State,  to  Mr.  Holmes,  Nov.  20,  1844,  35  MS.  Dom. 
Let  22. 
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The  government  of  the  United  States,  when  seeking  redress  for 
citizens  of  the  United  States  from  residents  in  Italy,  is  limited  to 
diplomatic  appeals  to  the  King  of  Italy;  nor  can  a  minister  of  the 
United  States  press  upon  any  tribunal,  ecclesiastic  or  lay,  of  the 
government  to  which  he  is  accredited  the  collection  of  private  debts. 

Mr.  Bayard,  Sec.  of  State,  to  Mr.  Dwyer,  Jan.  31,  1887,  163  MS.  Dom. 

Let.  4. 
For  the  full  text  of  the  letter  see  For  Rel.  1887,  642,  and  supra,  §  19,  I. 

40,  where  the  date  of  the  letter  is  erroneously  given  as  Nov.  7,  1887. 

2.  Communications  of  the  President  to  Congress. 

§  671. 

December  20,  1793,  the  French  minister  at  Philadelphia  communi- 
cated to  the  Department  of  State  translations  of  the  instructions 
given  him  by  the  executive  council  of  France,  in  order  that  they 
might  be  distributed  among  the  members  of  Congress,  and,  besides 
requesting  that  the  President  would  lay  them  officially  before  both 
Houses,  proposed  to  transmit  subsequently  other  papers  to  be  laid 
before  Congress  in  like  manner.  Mr.  Jefferson,  after  consulting 
the  President,  informed  the  minister  that  his  functions  as  the  repre- 
sentative of  a  foreign  nation  were  confined  to  the  transaction  of  the 
affairs  of  his  nation  with  the  Executive  of  the  United  States;  that 
the  communications  which  were  to  pass  between  the  executive  and 
legislative  branches  could  not  be  a  subject  for  his  "interference;" 
and  that  the  President  "  must  be  left  to  judge  for  himself  what  mat- 
ters his  duty  or  the  public  good  may  require  him  to  propose  to  the 
deliberations  of  Congress." 

Mr.  Jefferson,  Sec.  of  State,  to  the  French  luln.,  Dec.  31,  1793,  5  MS. 
Dom.  Let  412. 

"The  first  reflection  produced  by  Mr.  Serurier's  note  is  that  it 
brings  into  discussion  the  propriety  of  a  message  of  the  President  to 
Congress,  for  the  contents  of  which,  until  the  recommendations  it 
contains  are  adopted  by  Congress,  the  United  States  are  not  responsi- 
ble to  foreign  governments.  If,  in  the  performance  of  his  constitu- 
tional duty,  the  President  had  recommended  a  declaration  of  war 
against  France,  it  is  to  be  presumed  that  France  would  not  have  made 
war  upon  the  United  States,  until  Congress,  to  whom  exclusively  be- 
longs the  power,  had  decided  to  declare  war  against  her:  and  how- 
ever prudence  would  have  required  a  preparation,  or  even  action,  on 
her  part,  the  French  Government  would  scarcely  have  expected  to 
make  it  a  subject  of  diplomatic  discussion.  As  one  of  its  branches 
the  Chief  Magistrate,  in  his  messages,  commits  the  Government  to 
foreign  nations  no  more  than  two  Houses  of  Congress  can  by  their 
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separate  action :  and  it  would  be  a  most  extraordinary  movement  of 
the  foreign  power  to  discuss  the  resolutions  of  either  House  of  Con- 
gress, or  of  both,  if  passed  by  less  than  two-thirds,  and  not  approved 
by  the  President,  as  if  those  resolutions  were  causes  of  complaint 
against  the  United  States,  to  be  subjects  of  discussion  with  the  Execu- 
tive. The  President  corresponds  with  foreign  governments,  through 
their  diplomatic  agents,  as  the  organ  of  the  nation.  As  such  he 
speaks  for  the  nation.  In  his  messages  to  Congress  he  speaks  only 
for  the  Executive  to  the  legislature.  He  recommends,  and  his  recom- 
mendations are  powerless,  unless  followed  by  Legislative  action.  No 
discussion  of  them  can  be  permitted.  All  allusions  to  them-,  made 
with  a  design  to  mark  an  anticipated  or  actual  difference  of  opinion 
between  the  Executive  and  legislature,  are  indelicate  in  themselves, 
and  if  made  to  prejudice  public  opinion  will  immediately  recoil  upon 
those  who  are  so  indiscreet  as  to  indulge  them.  If  they  contain  any- 
thing injurious  to  foreign  nations,  the  means  of  self -justification  are 
in  their  own  power  without  interposing  between  the  different  branches 
of  this  government,  an  interposition  which  can  never  be  made,  even 
by  those  who  do  not  comprehend  the  true  character  of  the  Government 
and  the  people  of  the  United  States,  without  forfeiting  the  respect  of 
both." 

Mr.  Forsyth,  Sec.  of  State,  to  Mr.  Livingston,  min.  to  France,  Mar.  5, 
1835,  MS.  Inst  France,  XIV.  191,  103. 

The  foregoing  instruction  referred  to  a  note  of  Mr.  Senirier,  French 
minister  at  Washington,  complaining  of  that  part  of  President  Jack- 
son's message  to  Congress  of  Dec.  1,  1834,  which  related  to  the  con- 
vention with  France  of  1831  and  its  nonexecution.  (Mr.  Serurier  to 
Mr.  Forsyth,  Feb.  23,  1835,  23  Br.  &  For.  State  Papers,  1316.) 

See,  also,  Ilunt^s  Life  of  Livingston,  401,  402. 

"A  foreign  minister  accredited  to  the  United  States  has  no  right 
to  ask  explanations  from  the  President  concerning  the  debates  or 
proceedings  of  Congress,  or  any  message  which  he  may  transmit  to 
either  House  in  the  exercise  of  his  constitutional  power  and  duty.  In 
a  note  to  M.  de  la  Rosa,  minister  of  MeMxico,  from  Mr.  Buchanan, 
Secretary  of  State,  February  15,  1849,  it  is  said:  'So  far  as  regards 
the  debates  or  proceedings  of  Congress,  this  is  the  first  occasion  on 
which  it  has  become  necessary  to  address  the  representative  of  any 
foreign  government.  Not  so  in  relation  to  the  messages  of  the  Presi- 
dent to.  Congress.  Mr.  Castillo,  one  of  your  predecessors,  in  a  note, 
of  the  11th  of  December,  1835,  to  Mr.  Forsyth,  the  Secretary  of  State, 
called  upon  him  for  an  explanation  of  the  meaning  of  a  paragraph, 
relating  to  Mexico,  contained  in  President  Jackson's  annual  message 
to  Congress,  of  December,  1835.  Mr.  Forsyth,  in  his  answer  of  16th 
December,  1835,  told  Mr.  Castillo  that  '  remarks  made  by  the  Presi- 
dent in  a  message  to  Congress  are  not  deemed  a  proper  subject  upon 
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which  to  enter  into  explanation  with  the  representative  of  a  foreign 
government.'  Mr.  Livingston,  then  our  minister  to  France,  on  13th 
of  January,  1835,  informed  the  French  minister  of  foreign  affairs 
ihat  in  the  message  of  President  Jackson  to  Congress,  of  the  previous 
December,  'there  was  nothing  addressed  to  the  French  nation;'  and 
he  likened  it  very  properly  '  to  a  proceeding  well  known  in  the  French 
law^ — a  family  council,  in  which  their  concerns  and  interests  are  dis- 
cussed, but  of  which,  in  our  case,  the  debates  were  necessarily  pub- 
lic' (Annual  message  of  the  President,  &c.,  1849-50,  part  1,  p.  71.) 
"  Mr.  Webster,  Secretary  of  State,  wrote  to  the  same  Mexican  min- 
ister, February  21,  1851 :  '  The  undersigned  flattered  himself  that 
after  the  expression  of  the  sentiments  of  the  Government  contained 
in  the  note  of  Mr.  Buchanan  to  M.  de  la  Kosa,  of  15th  February, 
1849,  M.  de  la  Rosa  would  have  abstained  from  making  a  message  of 
the  President  to  either  House  of  Congress  a  subject  of  diplomatic 
representation.' " 

Lawrence's  Wheaton  (ed.  1863),  385.      / 

See,  also,  Mr.  Webster,  Sec.  of  State,  to  Mr.  HHlsemann,  Austrian  cbar^^^, 

Dec.  21,  1850,  supra,  §  72,  I.  223.    See,  fiowever,  Mr.  Clay's  comments, 

supra,  I.  234. 

"  The  President's  annual  message  is  a  communication  from  the  ex- 
ecutive to  the  legislative  branch  of  the  Government;  an  internal 
transaction,  with  which  it  is  not  deemed  proper  or  respectful  for  for- 
eign powers  or  their  representatives  to  interfere,  or  even  to  resort  to 
it  as  the  basis  of  a  diplomatic  correspondence.  It  is  not  a  document 
addressed  to  foreign  governments." 

Mr.  Marcy,  Sec.  of  State,  to  Mr.  Herran,  Colombian  min.,  Dec.  22,  1856, 

MS.  Notes  to  Colombia,  VI.  57. 
To  the  same  effect  see  Mr.  Fish,  Sec.  of  State,  to  Mr.  Preston,  Ilaytian 

min.,  Dec.  12,  1870,  MS.  Notes  to  Hayti,  I.  106. 

"  It  is  neither  convenient  nor  customary  with  the  executive  depart- 
ment to  discuss  or  give  explanations  concerning  the  expressions  of 
opinions  which  are  made  in  incidental  debates  and  resolutions  from 
time  to  time  in  either  or  both  of  the  legislative  bodies,  at  least  initil 
they  assume  the  practical  form  of  a  law.  When  they  assume  that 
form  they  are  constitutionally  submitted  to  the  President  for  his  con- 
sideration, and  he  is  not  only  entitled,  but  he  is  obliged  to  announce 
his  concurrence  or  non-concurrence  with  the  will  of  the  legislature." 

"  It  would  not  be  becoming  for  me  to  entertain  correspondence  with 
a  foreign  state  concerning  incidental  debates  and  resolutions  in  regard 
to  the  treaty  for  the  two  Danish  islands  while  it  is  undergoing  c(fiisti- 
tutional  consideration  in  the  Senate  and  in  Congress." 

Mr.  Seward,  Sec.  of  State,  to  Mr.  Yeaman,  min.  to  Denmark,  Jan.  2,  1808, 
MS.  Inst  Denmark,  XIV.  312. 


686  INTERCOURSE   OF    STATES.  [§672. 

Communications  to  the  (xoverriment  of  the  United  States  by  its  for- 
eign ministers  are  so  far  privileged  that,  though  published  by  order 
of  Congress,  the  Government  can  not  sanction  criticisms  of  them  bv 
other  foreign  powers. 

Mr.  Fish,  Sec.  of  State,  to  Mr.  Jay,  min.  to  Austria-Hungary,  No.  53,  July 
11,  1870,  MS.  Inst.  Austria,  I.  407. 

The  Turkish  minister  having  produced  a  volume  of  Foreign  Rela- 
tions of  the  United  States,  and  commented  on  the  circumstance  that 
the  correspondence  of  the  Department  of  State  with  its  consular  offi- 
cers in  Tripoli  and  Tunis  was  arranged  under  the  head  of  "  Barbary 
States  "  instead  of  "  Turkey,"  his  attention  was  called  to  the  fact 
"  that  the  volume  to  which  he  referred  .  .  .  was  a  communication 
addressed  by  the  President  to  Congress,  and  not  one  addressed  to  for- 
eign governments  (although  we  furnish  them  with  copies  of  this,  as 
we  do  of  all  or  nearly  all  of  our  public  documents) ,"  and  "  that  the 
arrangement  to  which  he  had  referred  was  not  intended  to  convey  any 
special  political  significance,  but  was  one  of  usage  and  of  domestic 
convenience;  that  we  do  regard  both  Tunis  and  Tripoli  as  Barbary 
States,  that  they  are  so  regarded  and  spoken  of  by  geographers,  his- 
torians and  lexicographers;  that  we  have  separate  and  independent 
treaties  with  each  of  them,  for  the  execution  and  observance  of  which 
we  hold  them  responsible." 

Mr.  Fish,  Sec.  of  State,  to  Mr.  Maynard,  min.  to  Turkey,  Oct  8,  1875,  MS. 
Inst.  Turlvey,  III.  140. 

3.  Secret ABY  of  State,  as  Obgan  of  Corbespondence. 

§672. 

The  French  minister  having,  on  August  13,  1793,  addressed  a  letter 
to  the  President  of  the  United  States,  Mr.  Jefferson,  in  answering  it, 
said  that  he  desired  to  observe  that  it  was  "  not  the  established  course 
for  the  diplomatic  characters  residing  here  to  have  any  direct  corre- 
spondence with  him  [the  President].  The  Secretary  of  State  is  the 
organ  through  which  their  communications  should  pass. 

Mr.  Jefferson,  Sec.  of  State,  to  M.  Genet,  French  min.,  Aug.  16,  1793,  5 
MS.  Dom.  Let.  231. 

"  Before  Mr.  Briceno  [Venezuelan  minister  at  Washington]  re- 
ceived the  notice  of  his  recall,  he  foimd  it  necessary  to  make  an  expla- 
nation to  the  Department  of  his  conduct  in  publishing  a  memoir  upon 
the  subject  of  the  'Aves '  [Aves  Islands]  case,  which  was  manifestly 
a  viofation  of  diplomatic  usage,  and  not  in  accordance  with  that  re- 
spect which  is  due  to  the  United  States  from  the  representative  of  a 
friendly  power.  This  explanation  was  received  with  the  greater  sat- 
isfaction because  it  was  believed  that  the  course  of  Mr.  Briceno  was 
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without  authority  from  his  Government,  and  because  it  was  not 
desired  to  do  anything  which  might  embarrass  the  new  administra- 
tion which  had  just  been  organized  in  Venezuela.  Mr.  Briceno 
accordingly  was  granted  an  audience  of  leave  in  the  usual  manner." 

Mr.  Cass,  Sec.  of  State,  to  Mr.  Eames,  miu.  to  Venezuela,  May  10,  1858,  S. 
Ex.  Doc.  10,  36  Cong.  2  sess.  425,  426.  The  explanation  of  Mr.  Bri- 
ceno, which  was  accepted  by  Mr.  Cass,  consisted  of  an' expression  of 
regret  that  his  conduct  had  "  given  just  cause  of  complaint "  to  the 
Government,  and  an  assurance  that  there  had  not  been  on  his  part 
"  the  slightest  intention  to  forget  for  a  single  Instant  tlie  courteous 
demeanor  or  the  respect  which  two  friendly  governments  owe  to  each 
other."     (Id.  423.) 

"  It  has  always  been  regarded  as  inadvisable  for  a  diplomatic  agent 
accredited  to  this  Government  to  appeal  to  the  public  through  the 
press  over  his  own  signature  ...  If  the  Argentine  legation 
should  have  cause  of  complaint  against  this  Government  or  any  per- 
son in  its  service,  this  Department  and  not  the  public  may  most 
properly  be  addressed  upon  the  subject." 

Mr.  Fish,  Sec.  of  State,  to  Mr.  Garcia,  Argentine  min.,  Nov.  5,  1869,  MS. 
Notes  to  Argentine  Leg.  VI.  78. 

The  minister  of  the  Shah  of  Persia  having  expressed  his  desire  for 
a  "  private  audience  "  with  the  President,  the  Acting  Secretary  of 
State,  observing  that  the  rule  at  Washington  was  that  the  official 
communications  of  foreign  envoys  were  made  through  the  Secretary 
of  State  and  not  directly  to  the  President,  except  as  to  formal  cere- 
monial acts  the  nature  of  which  was  first  indicated,  named  a  time  at 
which  the  minister  would  be  received  at  the  Department  of  State. 
A  time  was,  however,  afterwards  fixed  for  an  audience  with  the 
President,  and  the  minister  was  requested  to  call  at  the  Department  of 
State  at  a  quarter  of  an  hour  before  the  time  set. 

Mr.  Rives,  Act.  Sec.  of  State,  to  Hadji  Hossein  Ghooly  Khan,  Oct.  10, 
1888,  MS.  Notes  to  Persia,  I.  1 ;  Mr.  Bayard,  Sec.  of  State,  to  same, 
Oct.  26,  1888,  id.  2. 

The  Department  of  State  "  transmits  no  communications  to  the 
sovereigns  of  foreign  states,  except  letters  of  ceremony  addressed  by 
the  President  to  such  sovereigns." 

Mr.  Bayard,  Sec.  of  State,  to  Mr.  Lopas,  May  19,  1887,  164  MS.  Dom.  Let. 
212. 

As  to  the  transmission  of  the  autograph  ceremonial  letter  of  the  Presi- 
dent in  reply  to  the  letter  of  H.  K.  H.  Alexander,  announcing  his 
accession  to  the  throne  of  the  principality  of  Bulgaria,  see  Mr.  Hun- 
ter, Act  Sec.  of  State,  to  Mr.  Maynard,  mln.  to  Turkey,  No.  234, 
Jan.  6,  1880,  MS.  Inst  Turkey,  III.  324. 

"Under  our  system  the  President  does  not  occupy  the  personal 
position  of  a  titular  sovereign.    His  relations  with  such  sovereigns 
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are  official  and  in  representation  of  the  people  of  the  United  States, 
and  not  of  the  directly  personal  character  usual  in  the  intercourse  of 
monarchs  among  themselves. 

"  Hence  all  the  acts  of  the  President,  in  his  official  capacity,  pass 
through  the  constitutional  and  statutory  channel  of  the  Secretary 
of  State.  This  is  true  of  even  the  most  important  communications — 
his  autograph  letters  are  countersigned  by  the  Secretary  of  State,  who 
transmits  them — and  even  on  the  recent  occasion  of  the  death  of  tlie 
German  Emperor  the  President's  cable  message  of  condolence  took 
the  form  of  a  telegraphic  dispatch  from  the  Secretary  of  State  to 
the  United  States  minister  at  Berlin,  who  in  turn  communicated  it 
through  the  imperial  foreign  office.  When  the  administrative 
methods  of  the  United  States — inseparable  from  a  popular  repre- 
sentative form  of  government — are  understood,  the  difficulty  in  the 
way  of  adopting  the  suggestion  now  made,  especially  in  respect  of 
merely  routine  ceremonial  courtesies  on  stated  festivals,  will  be 
evident." 

Mr.  Bayard,  Sec.  of  State,  to  Mr.  Pratt,  niln.  to  Persia,  No.  104,  dip. 
series.  April  5,  1888,  MS.  Inst.  Persia,  I.  208. 

See,  also,  same  to  same,  No.  102,  dip.  ser.,  March  20,  1888,  MS.  Inst. 
Persia,  I.  207. 

It  was  long  the  custom  to  send,  on  special  occasions,  through  the  diplo- 
matic representatives  of  the  United  States,  messages  of  congratula- 
tion or  of  condolence,  as  the  case  might  be. 

For  (^ngratulations  of  the  President  to  the  Emperor  of  Brazil  on  bis 
e8cai)e  from  assasskiatlon,  see  For.  Rel.  1880,  58. 

For  an  expression  of  condolence  of  the  President  and  people  of  the  United 
States  with  the  Emi)eror  of  Austria  on  the  death  of  the  Crown  Prince, 
see  For.  Rel.  1889.  20. 

"  The  recent  cruel  assassination  of  the  President  of  this  sister  Republic 
called  forth  such  universal  expressions  of  sorrow  and  condolence 
from  our  people  and  Government  as  to  leave  no  doubt  of  the  depth 
and  sincerity  of  our  attachment.  The  resolutions  passed  by  the 
Senate  and  House  of  Representatives  on  the  occasion  have  been  com- 
municated to  the  widow  of  President  Carnot"  (President  Cleve- 
land, annual  message,  Dec.  3,  1804,  For.  Rel.  1804,  Ix.) 

'  The  recent  death  of  the  Czar  of  Russia  called  forth  appropriate  expi-es- 
sions  of  sorrow  and  sympathy  on  the  part  of  our  Government  with 
his  laereaved  family  and  the  Russian  people.  As  a  further  demon- 
stration of  resiHH't  and  friendship  our  minister  at  St.  Petersburg 
was  directed  to  represent  our  Government  at  the  funeral  ceremonies. ' 
(President  Cleveland,  annual  message,  Dec.  3,  1894,  id.  xill.) 

For  expressions  of  condolence  from  abroad,  on  the  assassination  of  Presi- 
dent Lincoln,  see  Dip.  Cor.  18(J.'>,  Api)endix. 

As  to  the  action  of  Guatemala  in  sending  a  special  envoy  on  learning 
of  the  attack  on  President  Garfield,  and  the  sending  of  Gen.  Butter- 
field  as  si)ecial  envoy  to  express  the  appreciation  of  the  United 
States,  R(*e  Mr.  Frellnghuysen,  Sec.  of  State,  to  Mr.  Logan,  mln.  to 
Cent.  Am.,  No.  193,  March  3,  1882,  MS.  Inst  Cent  Am.  XVIIL  224. 
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Ab  the  President  of  the  United  States  does  not  occupy  a  dynastic  position, 
and  does  not  share  in  the  personal  relations  which  characterize  the 
monarchical  system,  "  he  is  not  in  a  position  to  keep  pace  with  the 
frequent  ceremonial  exchanges  of  personal  compliments  usual  among 
reigning  princes.  To  do  so,  in  scattered  instances,  unless  of  excep- 
tional importance,  might  cause  neglect  to  be  imputed  to  him  in  the 
event  of  an  oversight  or  omission  with  regard  to  some  recurring 
anniversary  like  that  which  gives  rise  to  your  present  despatch. 
Hence  It  is  found  more  expedient  to  prescribe  to  the  resident  repre- 
sentatives of  the  United  States  abroad  standing  discretion  to  express 
In  the  name  of  the  Government  and  people  of  the  United  States,  as 
well  as  of  the  President,  their  congratulations  on  fitting  occasions 
when  such  expressions  are  usual  at  a  foreign  capital."  (Mr.  Adee, 
Act  Sec.  of  State,  to  Mr.  Sperry,  min.  to  Persia,  No.  28,  April  27, 
1893,  MS.  Inst  Persia,  I.  347.) 
See,  also,  Mr.  Blaine,  Sec.  of  State,  to  Mr.  Pratt,  min.  to  Persia,  No.  173, 
March  28,  1889,  MS.  Inst  Persia,  I.  252 ;  Mr.  Adee,  Act  Sec.  of  State, 
to  Mr.  Ryan,  min.  to  Mexico,  No.  78,  Sept.  14,  1889,  MS.  Inst  Mexico, 
XXII.  252. 

After  the  introduction  of  the  system  of  sending  and  receiving 
ambassadors,  the  United  States  for  a  time  adhered  to  the  practice 
of  exchanging  communications  between  the  President  and  the  heads 
of  other  states  through  the  usual  diplomatic  channels.  For  example, 
the  ambassador  of  the  United  States  at  London  was  instructed,  June 
24,  1893,  to  convey  to  Her  Britannic  Majesty  an  expression  of  the 
sorrow  of  the  President  and  people  of  the  United  States  by  reason  of 
the  catastrophe  to  H.  B.  M.  S.  Victoria.  Gradually,  however,  the 
practice  has  become  common  of  a  direct  exchange  of  communications 
between  the  President  and  the  heads  of  foreign  governments  on 
such  occasions  as  they  deem  proper. 

For  the  instructions  to  the  ambassador  at  London  in  the  case  of  H.  B.  M. 
S.  Victoria,  see  Mr.  Gresbam,  Sec  of  State,  to  Mr.  Bayard,  tel.,  June 
24,  1893,  For.  Rel.  1893,  322.  At  the  same  place  will  be  found  the 
reply  of  the  Queen,  which  was  addressed  by  Her  Majesty  directly  to 
Mr.  Bayard. 

As  an  example  of  direct  communication,  see  the  messages  that  passed 
between  President  McKinley  and  the  German  Emperor,  on  the  occa- 
sion of  the  disaster  at  Galveston,  and  the  loss  of  the  German  training 
ship  Oneisenau  at  Malaga,  see  For.  Rel.  1900,  527-528. 

^^  Whereas  the  publication  of  alleged  charges  and  criticisms  against 
officers  of  the  diplomatic  and  consular  service,  without  an  opportunity 
being  given  for  due  consideration  of  both  sides  of  the  questions  at 
issue,  has  led  to  injustice  to  the  persons  attacked  and  to  embarrass- 
ment to  the  Department  of  State  in  its  disposition  of  the  public 
business : 

^^  It  is  hereby  ordered  that  hereafter  no  officer  of  the  diplomatic 
or  consular  service  of  the  United  States  shall  attack,  or  prefer  charges 

a  Doc.  551— vol  4 44 


690  INTERCOURSE  OF   STATES.  [§673. 

against,  or  publicly  criticise,  any  other  oflScer  in  either  service,  except 
in  a  communication  to  the  Department  of  State. 

"  Whenever  any  such  officer  deems  that  his  duty  compels  him  to  pre- 
fer charges  against  any  other  officer  in  either  service,  he  shall  com- 
municate such  charges  confidentially  to  the  Department  of  State, 
which  will,  upon  due  consideration  of  all  the  circumstances,  make 
such  disposition  of  the  case  as  in  its  discretion  seems  wise  in  the 
interest  of  the  public  business.^ 

Executive  Order,  AprU  25,  1902,  communicated  to  the  diplomatic  and 
consular  officers  of  the  United  States,  April  26,  1902,  For.  ReL  1902, 
5;  MS,  Inst  Arg.  Rep.  XVII.  579. 

4.  Official  Communications. 

§673. 

Even  though  the  Globe ^  as  published  during  the  administration  of 
President  Jackson,  should  be  regarded  as  a  government  paper,  the 
government  "  is  and  can  be  from  the  nature  of  our  institutions  only 
answerable  for  official  articles;  in  all  the  rest  the  Globe  is  as  inde- 
pendent of  the  executive  as  any  other  gazette."  Hence,  the  govern- 
ment, as  such,  can  not  be  properly  called  on  by  Eussia  to  explain  the 
insertion  of  articles  in  the  Globe  injurious  to  Russia  in  relation  to 
Poland,  or  the  publication  of  what  Russia  may  consider  inaccurate 
and  unjust  reports  from  France  or  England  of  Russian  affairs. 

Mr,  Livingston,  Sec.  of  State,  to  Mr.  Buchanan,  Jan.  2,  1833,  MS.  Inst. 
Russia,  XIV.  1.     See,  also,  1  Curtis's  Buchanan,  175. 

"  No  foreign  government  or  its  representative  can  take  just  of- 
fense at  anything  which  an  officer  of  this  government  may  say  in  his 
private  capacity.  Official  communications  only  are  to  be  regarded, 
as  indicating  the  sentiments  and  views  of  the  government  of  the 
United  States." 

Mr.  Webster,  Sec.  of  State,  to  Mr.  McCurdy,  June  8,  1852,  S.  Ex.  Doc. 
No.  92,  32  Cong.  1  sess.  4,  5.  See,  however.  Political  Science  Quar- 
terly, X.  286-288 ;  and  infra,  §  905. 

"Although  it  is  usual  for  this  Department  to  forward  letters  to 
persons  abroad,  which  may  be  sent  hither  by  members  of  Congress 
for  that  purpose,  the  punctilio  required  in  Europe  in  communication 
with  crowned  heads  renders  it  necessary  to  make  letters  to  such  per- 
sonages an  exception.  The  rule  there  is  that  no  communication  in- 
tended for  the  sovereign,  even  a  letter  accrediting  a  foreign  minister 
can  be  presented  to  the  person  to  w^hom  it  is  addressed,  unless  a  copy 
shall  previously  be  communicated  to  the  proper  minister  of  the 
sovereign.    The  reason  for  this  rule  is  understood  to  be  to  prevent 
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any  letters  of  an  improper  character  from  being  received  by  the 
sovereign." 

Mr.  Seward,  Sec.  of  State,  to  Mr.  Rice,  M.  C,  July  16,  1861,  54  MS.  Dom. 
Let.  302. 

This  letter  of  Mr.  Seward's  related  to  a  letter  to  the  King  of  Bavaria, 
which  Mr.  Rice  had  sent  to  the  Department  of  State  with  the 
request  that  it  he  forwarded  to  its  destination.  Mr.  Seward  closed 
his  letter  as  follows :  "  Under  these  circumstances,  and  especially 
as  we  have  no  diplomatic  agent,  but  only  a  consul,'  at  Munich, 
who  has  no  official  right  to  communicate  with  the  court,  I  feel 
obliged  to  decline  a  compliance  with  your  request.  The  letter  to  the 
King  of  Bavaria  is  consequently  herewith  returned.'' 

"  Your  dispatch  No.  14,  of  the  8th  ultimo,  has  been  received.  The 
view  is  correct  which  it  takes  of  the  absurd  newspaper  report  of  a  let- 
ter from  President  Grant  to  the  Emperor  of  Russia,  congratulating 
the  latter  upon  his  denunciation  of  the  clause  of  the  treaty  of  Paris 
which  restricts  liberty  of  navigation  in  the  Black  Sea.  The  occasions 
are  rare  which  are  conceived  to  warrant  or  require  a  deviation  on  the 
part  of  the  President  from  the  rule  which  limits  his  communications 
to  foreign  sovereigns  to  mere  letters  of  ceremony." 

Mr.  Fish,  Sec.  of  State,  to  Mr.  MacVeagh,  min.  to  Turkey,  Jan.  5,  1871, 
For.  Rel.  1871,  890. 

In  1871  Mr.  Fish  declined  to  transmit  to  the  Russian  minister  a  let- 
ter from  a  private  citizen  of  Philadelphia  offering  the  use  of  his  house 
for  the  Grand  Duke  Alexis  during  the  latter's  stay  in  that  city.  Mr. 
Fish  said  that,  if  the  letter  were  sent  directly  to  the  Russian  minister, 
he  should,  if  oral  inquiries  were  made  of  him,  take  pleasure  in  recom- 
mending the  acceptance  of  the  offer. 

Mr.  Fish,  Sec.  of  State,  to  Mr.  Borie.  July  27,  1871,  90  MS.  Dom.  Let  212. 

No  officer,  civil,  military,  or  naval,  can  properly  carry  on  an  official 
correspondence  with  a  foreign  government,  except  through  the  De- 
partment of  State,  or  its  diplomatic  representative  at  the  seat  of  such 
government. 

Mr.  Fisli,  i»ec.  of  State,  to  Mr.  Wines,  Jan.  25,  1872,  92  MS.  Dom.  Let.  299. 

"  I  am  directed  by  the  Secretary  of  State  to  inform  you  that  the 
usages  of  foreign  intercourse  require  that  communications  from  citi- 
zens or  subjects  of  foreign  governments  to  the  Pn^sident  should  be 
addressed  through  the  ministry  of  the  nation  of  which  the  writer  is 
a  subject  or  citizen.  Moreover,  it  is  not  the  province  of  the  executive 
branch  of  this  government,  as  a  general  rule,  to  give  attention  to  a 
claim  or  interest  involving  private  rights  only." 

Mr.  Hale,  Asst  Sec.  of  State,  to  Mr.  Kuhlmann,  May  21,  1872,  94  MS. 
Dom.  Let.  152. 
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"  The  policy  of  the  law  is  to  prohibit  all  communication  with  pri- 
vate and  unofficial  persons  on  subjects  under  discussion  between  this 
government  and  another.  Such  communication  can  be  made  verbally 
by  trusted  messengers,  as  much  to  the  detriment  of  the  public  service 
and  the  public  interest,  and  in  as  complete  disregard  of  the  policy 
and  the  letter  of  the  statute,  as  it  can  by  written  correspondence.  It 
may  even  be  more  dangerous  to  intrust  it  to  the  memory  or  even 
the  fidelity  of  a  messenger  than  to  the  exact  words  of  a  written 
communication." 

Mr.  Fish,  Sec.  of  State,  to  Mr.  Bassett,  mln.  to  Hayti,  Nov.  20,  1875,  MS. 
Inst  Haytl,  II.  (KJ. 

Prince  Bismarck,  having  declined  to  be  "  the  medium  of  communi- 
cation between  the  House  of  Representatives  of  the  United  States 
and  the  Reichstag  of  a  resolution  on  the  subject  of  the  death  of  Mr. 
Lasker"  (a  late  member  of  that  body  who  died  in  New  York),  Mr. 
Frelinghuysen,  Secretary  of  State,  in  a  telegram  to  Mr.  Sargent, 
American  minister  at  Berlin,  after  explaining  the  friendly  intent  of 
the  resolution,  stated  that  "  its  non-transmission  officially,  as  it  was 
intended  and  claimed  on  its  face  to  be  of  friendly  intent,  while  a 
matter  of  regret,  is  not  one  of  concern  to  either  branch  of  the  govern- 
ment of  the  United  States." 

Mr.  Frelinghuysen  to  Mr.  Sargent,  min.  to  Germany,  Mar.  10,  1884,  MS. 
Inst.  Germ.  XVII.  337. 

In  1894  Seiior  Bonilla,  who  had  become,  as  the  result  of  a  revolu- 
tion, the  chief  executive  of  Honduras,  addressed  as  provisional  presi- 
dent an  autograph  letter  to  the  head  of  each  of  the  governments 
represented  in  that  country,  and  sent  it  to  the  proper  legation  for 
transmission.  The  Spanish  and  Italian  ministers,  considering  it  con- 
trary to  diplomatic  usages  for  President  Bonilla  to  address  an  auto- 
graph letter  to  their  sovereigns  till  he  had  been  elected  constitutional 
President,  refrained  from  transmitting  it  to  their  governments.  The 
German  minister,  while  sharing  their  views  as  to  diplomatic  usage, 
considered  that  he  was  not  authorized  to  withhold  tho4etter,  and  for- 
warded it.  The  diplomatic  representative  of  the  United  States  took 
the  same  course.  The  Department  of  State  instructed  him  that  he 
"  did  right  to  forward  a  conmiunication  so  received  from  the  de  facto 
head  of  the  government  with  which  intercourse  is  held." 

Mr.  Uhl,  Acting  Sec.  of  State,  to  Mr.  Young,  mln.  to  Honduras,  May  12, 
1894,  For.  Rel.  1804,  302. 

In  1895  the  German  minister  at  Washington,  having  declined  to 
receive  a  complaint  touching  the  treatment  of  an  American  citizen  in 
Bavaria,  Mr.  Olney  said :  "All  usage  and  precedent  make  it  entirely 
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competent  and  proper  for  this  government  to  present  a  diplomatic 
claim  to  the  German  government,  either  here  through  .  .  .  the 
ambassador  thereof,  or  at  Berlin  through  its  own  ambassador  to  Ger- 
many, as  this  government  may  elect."  The  German  ambassador  re- 
plied :  "  The  imperial  governitient  receives  complaints  or  sugges- 
tions from  friendly  governments  only  when  they  are  presented  by  the 
diplomatic  representatives  of  such  governments  accredited  to  it. 
It  does  this  as  a  matter  of  principle,  and  in  accordance  with  a  practice 
which  generally  prevails." 

Mr.  Olney,  Sec.  of  State,  to  Baron  Thielmann,  German  ambass.,  Oct.  7, 
1895,  For.  Rel.  1895.  I.  480,  481 ;  Bai'on  Thielmann  to  Mr.  Olney,  Oct 
14,  1895,  id.  486. 

5.   Ck>MMi;NICATION8  FROM  ALIENS. 

§  674. 

General  Washington,  when  President,  declined  to  receive  publicly 
Messrs.  Talleyrand,  Beaumetz,  and  Liancourt,  who  were  then  refu- 
gees from  France,  on  the  ground  that  "  the  French  Republic  w^ould 
have  learnt  with  disgust  that  they  had  been  received  by  the  President. 
He  having  resolved  not  to  receive  them,  I  held  it  to  be  my  duty  to 
do  violence  to  my  individual  regard  for  their  characters  by  merging 
it  in  political  considerations." 

Mr.  Randolph,  Sec.  of  State,  to  Mr.  Jay,  Dec.  23,  1794,  MS.  Inst.  U.  States 
Ministers,  II.  293.  Tbey  had  letters  of  introduction  from  Messrs. 
Plnckney  and  Jay. 

j  The  Department  of  State  can  receive  no  communication  from  sub- 

jects of  another  country  on  international  matters,  except  through  the 
minister  of  such  country. 

!  Mr.  Monroe,  Sec.  of  State,  to  Admiral  Ck>chrane,  Apr.  5,  1815,  MS.  Notes 

I  to  For.  Legs.  II.  80. 


"  Several  days  ago  I  received  information  through  a  confidential 
channel  that  Joseph  Bonaparte,  with  several  companions,  had  arrived 
incog,  at  New  York.  .  .  .  And  yesterday  I  received  the  further 
information  that  he  was  on  his  way,  accompanied  by  Lewis,  to  report 
himself  to  me  personally,  still  under  his  disguise.  .  .  .  What- 
ever motives  may  have  produced  this  step,  the  palpable  impropriety 
of  it,  especially  as  its  success  would  involve  my  participation  in  a 
clandestine  transaction,  determined  me  at  once  to  guard  against  it. 
I  have  accordingly  written  to  Mr.  Rush  to  have  the  travelers  diverted 
from  their  purpose  on  their  arrival  at  Washington." 

Mr.  Madison,  President,  unofficial,  to  Mr.  Monroe,  Sec.  of  State,  Mont- 
pelier,  Sept  12,  1815,  MS.  Monroe  Papers. 
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In  18G6,  General  Santa  Anna,  formerly  President  of  M'^-'-'^o.  in 
expectation  of  visiting  Washington,  inquired  whether  T ' 
would  rex^eive  him  as  a  private  gentleman.     Mr.  Seward 
(Jeneral  Santa  Anna  that,  inasmuch  as  his  attitude  tov, 
public  and  government  of  Mexico,  with  which  the  United  ou.  • 
maintained  diplomatic  relations,  was  pronounced  by  the  President  of 
Mexico  to  be  unfriendly,  a  reception  of  him  in  any  character  at  that 
time  by  the  Secretary  of  State  would  be  incompatib'e  with  the  settled 
practice  and  habits  of  the  executive  department  of  the  United  States. 

Mr.  Seward,  Sec.  of  State,  to  General  Santa  Anna,  Aug.  16,  1860,  7^  MS. 
Dom.   r^t.  27. 

A  foreigner  abroad,  desiring  to  communicate  with  this  government, 
must  do  so  through  the  accredited  representative  of  his  government 
at  Washington. 

Mr.  Fish,  Sec.  of  State,  to  Mr.  MantiUa,  Span,  min.,  Feb.  16,  1875,  MS. 
Notes  to  Spain,  IX.  345. 

"  I  have  the  pleasure  to  acknowledge  the  receipt  of  your  letter  of 
the  29th  ultimo,  in  which,  pursuant  to  a  suggestion  I  made  to  you 
on  Wednesday  last,  you  state  the  purposes  of  the  proposed  memorial 
from  the  Peace  Association  of  Friends  of  Philadelphia,  to  the  Czar 
of  Russia,  in  the  interest  of  universal  peace  and  disarmament;  and 
you  also  communicate  to  me  an  explanatory  letter  of  Mr.  Charles 
Emory  Smith,  and  an  extract  from  a  letter  addressed  to  you  by  Mr. 
Andrew  D.  White,  upon  the  same  subject. 

"  You  refer,  in  conclusion,  to  the  kindly  acknowledgment  received 
by  your  association,  through  the  imperial  German  ambassador  in 
Washington,  to  an  address  to  William  II.  dated  January  9th,  1894, 
in  the  interest  of  peace  and  disarmament  of  the  nations  in  Europe. 

"  I  find  that  the  address  to  the  German  Emperor  was  transmitted 
directly  by  the  memorialists  in  1894,  after  the  failure  of  an  applica- 
tion to  have  the  same  presented  by  our  ambassador  at  Berlin  in  the 
fall  of  1893.  It  appears  that  the  petition  w^as  sent  in  the  first  place 
to  Mr.  Runyon,  with  the  request  that  he  should  present  it.  This  he 
declined  to  do,  for  reasons  stated  by  him,  and  reported  the  inci- 
dent to  the  Department.  Mr.  Runyon's  course  was  approved  by  an 
instruction  dated  November  22,  1893,  in  which  among  other  things 
I  said :  '  The  agencies  of  this  Government  are  not  open  for  the  pres- 
entation of  memorials  of  our  citizens  to  foreign  governments,  espe- 
cially when  they  deal  with  questions  of  national  and  international 
policy  not  affecting  the  United  States,  even  in  cases  where  the  rights 
or  interests  of  an  American  citizen  are  concerned.  It  is  a  very 
general  rule  among  governments  that  the  individual's  privilege  to 
memorialize  the  crown  is  to  be  availed  of  directly,  not  through  a 
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diplomatic  channel,  and  a  tender  through  the  latter  course  may  be 
and  frequently  is  declined.' 

"  In  view  of  this  now  uniform  ruling  of  the  Department  in  such  mat- 
ters, I  could  not  instruct  Mr.  Breckinridge  to  present  the  proposed 
memorial  to  the  Czar ;  but  in  view  of  the  high  standing  of  the  persons 
composing  the  Peace  Association  of  Friends,  I  can  not  suppose  that 
there  would  be  any  difficulty  in  presenting  it  to  His  Majesty  in  the 
ordinary  way." 

Mr.  Gresham,  Sec.  of  State,  to  Mr.  Garrett,  April  2,  1895,  201  MS.  Dom. 
Let.  361. 

As  to  resolutions  of  the  general  assembly  of  Connecticut,  passeil  in  Janu- 
ary, 1885,  expressing  abhorrence  at  the  attenii)t  to  destroy  the  House 
of  Parliament  and  other  public  buildings,  see  Mr.  Bayard,  Sec.  of 
State,  to  Mr.  Colyer,  March  7,  1885,  saying:  "The  legislature  of 
Connecticut  having  taken  no  action  towards  communicating  the  reso- 
lution to  Her  Majesty's  government,  this  department  can  not  with 
propriety  be  the  medium  of  communicating  the  resolutions  uiK)n  your 
Individual  request."     (154  MS.  Dom.  Let.  397.) 

6.  Right  of  Official  Communication 

§  676. 

The  right  of  legation,  as  it  exists  between  civilized  states,  necessarily 
implies  the  right  of  diplomatic  representatives  to  correspond  with 
their  own  government,  as  well  as  with  the  consular  representatives  of 
that  government  in  the  country  to  which  they  are  accredited.  The 
general  right  of  communication  in  such  cases  is  not  denied,  but  it  has 
sometimes  been  interfered  with  and  abridged  in  times  of  war  or  of 
civil  disturbance.  The  interference  or  disturbance  in  such  instances 
has  given  rise  to  discussions  of  an  interesting  nature. 

"  Your  predecessor  also  raised  a  question  with  the  government 

concerning  its  refusal  of  a  passport  to  Mr.  Valeri 

Bearen  of  de-  gg  q^  bearer  of  despatches.  This  question  was  elab- 
ipa  ei.  orately  discussed  between  Mr.  Jones  and  the  Secre- 
tary of  State  for  New  Granada.  We  think  that  in  the  first  instance 
Mr.  Jones  had  the  right  in  the  controversy,  but  that  the  Secre- 
tary subsequently  gave  explanations  which  might  well  have  been 
accepted  as  satisfactory.  The  right  to  send  despatches  of  a  min- 
ister, secured  by  the  law  of  nations,  certainly  involves  the  right  to 
designate  the  messengers  and  the  inviolability  of  his  person  when 
executing  the  commission.  But  when  a  country  is  in  a  revolutionary 
state  this  absolute  right  ought  to  he  exercised  with  due  regard  to  the 
safety  of  the  state  where  the  minister  resides,  and  temporary  incon- 
veniences which  do  not  go  to  the  defeat  of  the  right  itself  may  well 
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be  submitted  to  in  such  a  time  without  a  compromise  of  the  dignity 
or  honor  of  a  just  and  friendly  nation.  The  public  safety  is  in  every 
country  the  first  consideration  of  the  government.  The  government 
of  the  United  States  will  not  be  either  exacting  of  extreme  rights  in 
revolutionary  states,  nor  remiss  in  reasonably  maintaining  all  its 
rights  under  all  circumstances.'^ 

Mr.  Seward,  Sec.  of  State,  to  Mr.  Burton,  min.  to  Colombia,  No.  1,  May 

29,  18G1,  MS.  Inst  Colombia,  XVI.  1.     See  Infra,  H  678,  679. 
For  a  request  to  the  Secretary  of  War  that  a  paper  from  Earl  Russell  be 

sent  through  the  military  lines  to  Gen.  Lee  by  flag  of  truce,  see  Mr. 

Seward,  Sec.  of  State,  to  Mr.  Stanton,  March  8,  1865,  68  MS.  Dom. 

Let  362. 

In  1869  the  Argentine  military  commander  at  Asuncion  declined  to 

obey  the  order  of  his  government  granting  a  safe  con- 
duct for  a  messenger  from  the  commander  of  the 
U.  S.  S.  Wasp  to  communicate  with  the  American  minister  to  Para- 
guay, who  was  within  the  military  lines  of  President  Lopez.  June  17, 
1869,  Mr.  Fish  instructed  the  American  minister  at  Buenos  Ayres  that 
this  refusal  was, "  under  the  circumstances,  regarded  as  speciaUy  un- 
friendly to  this  government  and  wholly  without  any  substantial  rea- 
son ; "  that  blockade,  naval  or  military,  was  a  belligerent  measure 
designed  to  prevent  commercial  intercourse  with  the  enemy,  and  that 
he  was  aware  of  no  instance  in  which  it  had  been  invoked  for  the  pur- 
pose of  preventing  the  government  of  a  neutral  and  friendly  state 
from  communicating  with  the  diplomatic  agent  accredited  to  the  gov- 
ernment of  the  blockaded  territory ;  that  safe  conducts,  it  was  believed, 
were  rarely,  if  ever,  refused  under  such  circumstances,  and  that  when 
refused  the  aggrieved  party  had  a  right  to  expect  sufficient  reasons 
therefor.  The  American  minister  was  therefore  instructed  to  protest 
against  the  act  of  disobedience  of  the  Argentine  military  commander, 
and  to  say  that  the  United  States  expected  not  only  that  he  would  be 
held  accountable  therefor,  but  that  "  no  further  obstacles  will  be 
interposed  to  communication  with  the  United  States  minister  to 
Paraguay  unless  adequate  grounds  for  a  denial  of  intercourse  shall 
be  assigned." 

Mr.  Fish.  Sec.  of  State,  to  Mr.  Kirk,  No.  3,  June  17,  1869,  MS.  Inst 
Argentine  Repub.  XV.  317. 

In  September,  1870,  M.  Jules  Favre,  as  minister  of  foreign  affairs 

of  France,  referring  to  the  siege  of  Paris,  informed 
lege  0  ar  .  Qq^jj^  Bismarck  that  the  diplomatic  corps  desired  to 
be  allowed  once  a  week  to  despatch  correspondence — exclusively  dip- 
lomatic— ''  accepting  all  the  precautions  "  which  Count  Bismarck 
might  think  proper  to  take.  On  the  26th  of  September  Bismarck 
replied  that . "  permission  of  correspondence  from  and  with  a  be- 
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sieged  fortress  is  not  usual  according  to  the  rules  of  warfare ; " 
that  the  interior  of  the  fortifications  of  Paris  during  a  siege  was 
not  "  a  proper  central  point  of  diplomatic  intercourse,"  but  that 
he  would  permit  the  transmission  of  "  open  letters  "  of  diplomatic 
agents.  On  the  6th  of  October  the  diplomatic  representatives  at 
Paris  addressed  to  Bismarck  a  protest  against  his  decision,  and 
declared  that  their  duties  towards  their  governments  did  not  per- 
mit them  to  accept  the  condition  that  they  address  to  them  only 
"  open  "  despatches.  In  a  reply  of  the  10th  of  October  Bismarck 
stated  that,  if  members  of  the  diplomatic  corps  had  decided  to 
share  with  the  government  of  the  National  Defence  the  incon- 
veniences which  were  inseparable  from  a  residence  in  a  besieged 
fortress,  the  government  of  the  King  of  Prussia  was  not  responsible 
therefor;  that,  conceding  every  confidence  to  the  members  of  the 
diplomatic  corps,  it  was  necessary  to  consider  the  possibility  that  im- 
portant information  concerning  military  facts  might  escape  them, 
and  that  they  could  not  in  any  event  guarantee  the  discretion  and 
good  faith  of  the  messengers  whom  they  should  see  fit  to  employ. 
Bismarck  added  that  the  state  of  things  created  in  Paris  was  not, 
from  the  point  of  view  of  international  law,  analogous  to  any  other 
situation  in  modern  history ;  that  a  government,  at  war  with  a  power 
which  had  not  yet  recognized  it,  had  shut  itself  up  in  a  besieged  for- 
tress and  was  there  surrounded  by  a  part  of  the  diplomatic  repre- 
sentatives who  were  accredited  to  the  government  whose  place  it  had 
taken;  and  that  it  would  be  diflBcult  to  establish  rules  which  should 
be  incontrovertible  from  every  point  of  view.  He  expressed  his 
willingness  to  examine  any  question  of  international  law  relating 
to  the  abnormal  situation  that  existed. 

November  11,  1870,  Mr.  Fish  instructed  Mr.  Bancroft,  who  was 
then  American  minister  at  Berlin,  that  the  refusal  of  the  German  au- 
thorities to  allow  the  American  minister  in  Paris  to  send  a  messen- 
ger to  London  with  a  pouch  with  despatches  from  his  legation,  imless 
the  contents  of  the  pouch  be  unsealed,  must  be  regarded  as  an  "  un- 
courteous  proceeding,"  which  could  not  be  acquiesced  in  by  the  United 
States;  that  the  right  of  a  blockading  force,  whether  by  sea  or  by 
land,  to  cut  off  the  diplomatic  representative  of  a  neutral  state  from 
all  intercourse  by  letter  with  the  outer  world  was  neither  "  expressly 
recognized  by  public  law  "  nor  "  even  alluded  to  in  any  treatise  on  the 
subject;"  that  the  right  of  legation,  which  comprehended  the  privilege 
of  sending  and  receiving  messages  was,  however,  fully  acknowledged, 
and  that,  as  writers  on  the  law  of  nations  had  made  no  exception  in 
case  of  hostilities,  the  rights  of  legation  under  such  circumstances 
"  must  be  regarded  as  paramount  to  any  belligerent  right,"  and  should 
not  be  questioned  or  curtailed  unless  the  attacking  party  had  "  good 
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reason  to  believe ''  that  they  would  be  "  abused,"  or  "  unless  some 
military  necessity,  which  upon  proper  statement  must  be  regarded  as 
obvious,  shall  require  the  curtailment;"  and  that  the  condition  of 
sending  messengers  with  open  despatches  was  humiliating  and  could 
not  be  accepted.  Mr.  Bancroft  was  therefore  directed  to  remonstrate 
against  the  action  of  the  German  authorities;  and  in  this  relation  it 
was  observed  that  the  United  States  had  successfully  asserted  "*  an 
analogous  privilege  of  legation  "  upon  several  occasions  during  the 
Paraguayan  war." 

November  21,  1870,  Mr.  Fish  addressed  a  note  in  a  similar  sense 
to  Baron  Gerolt,  the  Prussian  minister  at  Washington. 

In  a  despatch  of  December  17,  1870,  Mr.  Bancroft  stated  that  he 
had  made  inquiries  among  his  colleagues  at  Berlin,  and  had  found 
that  the  Swiss  Republic  had  presented  a  remonstrance  which  in  tone 
and  argument  was  very  similar  to  that  which  Mr.  Fish  had  directed 
to  be  made,  but  that  no  other  power  had  taken  any  further  notice  of 
the  matter.  Mr.  Bancroft  added  that,  as  a  practical  question,  it  was 
much  discussed,  and  that  there  were  not  wanting  those  who  thought 
the  German  view  would  be  maintained. 

December  6,  1870,  Count  Bismarck  called  the  attention  of  Mr. 
Washburne,  American  minister  at  Paris,  to  a  report  that  he  received 
the  English  papers  regularly  by  the  despatch  bag  which  was  sent 
him  each  week  by  the  American  legation  in  London,  and  that  the 
contents  of  these  papers  were  reproduced  in  the  Paris  journals. 
Bismarck  declared  that  the  military  authorities  could  not  consent 
that  foreign  papers  of  recent  date  should  reach  the  besieged  city  with- 
out having  been  previously  examined;  that,  in  obtaining  for  the 
United  States  legation  the  '*  privilege  of  receiving  closed  despatches 
within  a  besieged  fortress,"  ho  was  influenced  by  the  conviction  that 
no  inconvenience  would  result;  and  that  the  privilege  was  intended 
to  apply  only  to  official  communications  from  the  government  at 
Washington  to  the  American  legation.  Mr.  Washburne,  on  the  12th 
of  December,  replied  that  a  few  numbers  of  London  papers  of  an  old 
date,  which  he  had  supposed  could  do  neither  good  nor  harm  to  any 
interest,  had  been  permitted  to  lie  on  his  table  where  people  might 
read  them,  but  that  he  should  decline  to  receive  any  more  and  had 
written  to  London  asking  that  no  more  be  sent  him ;  and  he  expressed 
the  hope  that  no  objection  would  be  found  to  his  receiving  through 
the  bag  papers  from  his  own  country,  with  the  understanding  that 
they  were  particularly  for  his  own  perusal.  On  the  15th  of  December 
Bismarck  answered  that  he  had  desired  onlv  to  call  Mr.  Washbume's 
attention  to  the  report  which  had  been  published  in  London,  and  that 
he  had  no  intention  of  depriving  him  personally  of  any  English  or 

«  See  supra,  I  644. 
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American  papers,  which  he  was  entirely  free  to  receive  for  his  own 
private  use. 

By  a  special  arrangement  Mr.  Washburne  was  permitted  to  send 
out  his  despatch  bags  to  I^ondon  for  transmission  to  Washington,  as 
well  as  to  receive  despatch  bags  made  up  and  sealed  in  London.  It 
was  discovered  by  the  Germans,  from  letters  captured  in  a  balloon 
sent  up  from  Paris,  that  when  the  privilege  became  known  certain 
persons  sought  to  abuse  the  facilities  which  it  afforded  for  conducting 
a  clandestine  correspondence.  This  incident  gave  rise  to  correspond- 
ence between  Mr.  Washburne  and  Count  Bismarck,  in  the  course  of 
which  the  latter,  in  a  note  of  January  28,  1871,  stated  that  a  delay 
which  had  occurred  now  and  then  in  the  transmission  of  Mr.  Wash- 
burne's  despatch  bags  was  "  not  occasioned  by  any  doubt  as  to  the 
right  of  your  government  to  correspond  with  you,  but  by  obstacles 
it  was  out  of  my  power  to  remove."  In  an  instruction  to  Mr.  Wash- 
burne of  February  24,  1871,  Mr.  Fish  said :  "  It  is  satisfactory  to 
notice  that  although  Count  Bismarck,  in  his  note  addressed  to  you  on 
the  6th  December  last,  speaks  of  '  obtaining  for  the  legation  of  the 
United  States  the  privilege  of  .^eceiving  closed  despatches ; '  in  his 
note  of  January  28  from  Versailles  he  recognizes  the  principle 
asserted  by  me  in  a  note  addressed  to  Baron  Gerolt  on  21st  November 
last  .  .  .  and  admits  of  '  no  doubt  as  to  the  right  of  your  govern- 
ment to  correspond  with  you.'  The  delays  and  interruptions  to  that 
right  are,  I  trust,  wholly  of  the  past,  and  may  have  been,  and  it  is 
hoped  were,  the  unavoidable  accidents  of  the  then  pending  military 
strife.  In  the  absence  of  any  recurrence  we  are  content  with  the  rec- 
ognition so  fully  made  by  Count  Bismarck  of  the  right  which  we 
claimed." 

M.  Favre  to  Count  Bismarck  (Sept,  1870).  For.  Rel.  1871,  3G3;  Count 
Bismarck  to  M.  Favre,  Sept.  2G,  1870,  Ibid ;  Dip.  Ck)rp8  to  Count  Bis- 
marck, Oct  6,  1870,  ibid;  Count  Bismarck  to  Dip.  Corps,  Oct  10, 

1870,  id.  364 ;  Mr.  Fish,  Sec.  of  State,  to  Mr.  Bancroft,  min.  to  Prus- 
sia, No.  264,  Nov.  11,  1870,  For.  Rel.  1870,  105;  Mr.  Bancroft  to  Mr. 
Fish,  No.  169,  Dec.  17,  1870,  For.  Rel.  1871.  302;  Count  Bismarck  to 
Mr.  Washburne,  Dec.  6,  1870,  S.  Ex.  Doc.  24,  45  Cong.  2  sess.  127; 
Mr.  Washburne  to  Count  Bismarck,  Dec.  12,  1870,  id.  128;  Count 
Bismarck  to  Mr.  Washburne,  Dec.  15,  1870,  ibid ;  same  to  same,  Jan. 
15,  1871,  Id.  120-130;  Mr.  Washburne  to  Count  Bismarck,  Jan.  19. 

1871,  id.  130;  Count  Bismarck  to  Mr.  Washburne,  Jan.  28,  1871,  id. 
136;  Mr.  Fish,  Sec.  of  State,  to  Mr.  Washburne,  No.  239,  Feb.  24, 
1871,  id.  145. 

"  The  undersigned,  after  a  careful  consideration  of  the  subject,  and 
with  every  disposition  to  acknowledge  the  just  and  necessary  belliger- 
ent rights  of  the  blockading  force,  can  not  acquiesce  in  the  pretension 
set  up  on  behalf  of  that  force.    It  is  true  that,  when  such  a  force 
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invests  a  fortified  place  with  a  view  to  its  reduction,  one  of  the  means 
usually  relied  upon  for  that  purpose  is  the  interruption  of  ordinary 
communication  by  messengers  or  by  letters.  This  is  acknowledged  to 
be  not  only  a  belligerent  right,  but  also  one  incident  to  the  actual 
sovereignty  over  the  enemy's  territory  occupied  by  the  assailant  ad- 
jacent to  the  blockaded  place.  Paris,  however,  is  the  capital  of 
France.  There  the  diplomatic  representatives  of  neutral  states  had 
their  official  residence  prior  to  the  investment.  If  they  think  proper 
to  stay  there  while  it  lasts,  they  must  expect  to  put  up  with  the 
inconveniences  necessarily  incident  to  their  choice.  Among  these, 
however,  the  stopping  of  communication  with  their  governments 
can  not  be  recognized.  The  right  of  embassy  to  a  belligerent  state 
is  one  which  it  is  both  the  duty  and  the  interest  of  its  enemies  to 
acknowledge,  and  to  permit  the  exercise  of,  in  every  usual  or  proper 
way.  If  this  right  should  be  denied  or  unduly  curtailed,  wars  might 
be  indefinitely  prolonged,  and  general  peace  would  be  impracticable. 

"  The  privilege  of  embassy  necessarily  carries  with  it  that  of  em- 
ploying messengers  between  the  embassy  and  its  government.  This 
is  a  privilege  universally  recognized  by  publicists.  There  is  no  excep- 
tion or  reservation  made  for  the  case  of  an  embassy  having  its  abode 
in  a  blockaded  place.  Indeed,  the  denial  of  the  right  of  correspond- 
ence between  a  diplomatic  agent  in  such  a  place  and  his  government 
seems  tantamount  to  insisting  that  he  can  not  elect  to  be  a  neutral, 
but  must  be  regarded  as  an  adversary  if  he  continues  to  stay  there, 
especially  when  the  legitimacy  of  the  authority  of  those  directing 
the  resistance  is  denied  by  the  other  assailant. 

"  The  opposite  course,  which  it  has  suited  the  convenience  of  some 
neutral  government  to  adopt,  is  obviously  liable  to  be  construed, 
partly,  at  least,  as  the  occasion  of  withholding  the  privilege  of  corre- 
spondence. Should  this  he  a  correct  view  of  the  case  no  independent 
state  claiming  to  be  a  free  agent  in  all  things  could  in  self-respect 
acquiesce  in  a  proceeding  actuated  by  such  a  motive.  The  under- 
signed does  not  charge  the  government  of  the  North  Grerman  Union 
with  being  so  actuated,  but  deems  himself  warranted  in  thus  re- 
ferring to  the  point  as  it  is  adverted  to  by  the  representative  of  that 
government  both  at  Berlin  and  before  Paris. 

''  The  undersigned  is  consequently  directed  to  claim  that  the  right 
of  correspondence  between  the  representatives  of  neutral  powers  at 
Paris  and  their  governments  is  a  right  sanctioned  by  public  law, 
which  can  not  justly  be  withheld  without  assigning  other  reasons 
therefor  than  those  which  have  hitherto  been  advanced.  The  burden 
of  proof  of  the  sufficiency  of  those  reasons,  in  furtherance  of  the 
belligerent  rights  of  the  assailant,  must  be  borne  by  him. 

''  Wliile,  however,  the  undersigned  is  directed  to  claim  the  right 
as  due  to  all  neutrals,  he  will  not  omit  to  acknowledge  the  partial 
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exception  made  in  favor  of  the  minister  of  the  United  States  for  the 
reasons  assigned." 

Mr.  Fish,  Sec.  of  State,  to  Baron  Gerolt,  Nov.  21,  1870,  For.  Rel.  1870,  196. 

In  1885,  on  representations  by  the  minister  of  Salvador  that  free- 
dom of  telegraphic  intercourse  between  that  govern- 
TeiegrapHic  com-  ^^^^  ^^^  j^j.  jj^jj  ^j^^  minister  of  the  United  States 

muiiofttioii. 

to  the  Central  American  States,  was  supposed  to  be 
interfered  with  by  the  authorities  of  Guatemala,  the  Department  of 
State  promptly  remonstrated  with  the  Guatemalan  government  and 
received  from  it  the  fullest  assurances  that  no  such  interference 
existed  or  would  be  permitted. 

Later  in  the  year,  the  Department  of  State  complained  to  the  gov- 
ernment of  Salvador  that  a  member  of  the  United  States  Commission 
to  Central  and  South  America  had,  while  in  Salvador,  been  prevented 
from  communicating  by  telegraph  either  with  Mr.  Hall  or  directly 
with  the  government  of  the  United  States.  The  Department  of 
State  declared  that  any  attempt  on  the  part  of  any^one  of  the  repub- 
lics of  Central  America  "  to  limit  Mr.  Hall's  communication  with  his 
own  government,  or  with  the  governments  of  any  States  to  which  he 
is  accredited,"  or  to  restrict  '*  the  right  of  the  agents  of  the  United 
States  in  Central  America  to  communicate  oflBcially  with  each  other," 
called  for  "immediate  and  earnest  protest  as  a  violation  of  inter- 
national law." 

Mr.  Bayard,  Sec.  of  State,  to  Mr.  Peralta,  Salvadorlan  mln.,  April  25, 
1885,  MS.  Notes  to  Costa  Rica,  II.  34. 

See,  also,  Mr.  Bayard,  Sec.  of  State,  to  Mr.  Peralta,  April  30,  1885,  MS. 
Notes  to  Costa  Rica,  II.  37;  Mr.  Porter,  Act.  Sec.  of  State,  to  Mr. 
Scrymser,  June  11,  1885,  155  MS.  Dom.  Let  657;  Mr.  Bayard,  Sec.  of 
State,  to  Mr.  Peralta,  June  12,  1885,  MS.  Notes  to  Costa  Rica,  II.  40. 

For  further  correspondence  and  protests  concerning  the  Interruption  of 
telegraphic  communication  in  Central  American  States  during  1800, 
see  For.  Rel.  1800,  34,  30,  41,  C2,  03,  70,  100,  113,  114,  118,  110,  121, 
121,  122,  12.3,  045-048. 

The  action  of  the  American  minister  at  Rio  de  Janeiro  in  protesting 
ngainst  the  interruption  of  telegraphic  communication  between  the 
legation  and  the  government  of  the  United  States  during  the  days  of 
the  revolution  of  1880  and  on  a  Hut)sequent  occasion  by  prohibiting 
the  sending  of  elplier  telegrams  and  re<]uiring  others  to  be  submitted 
to  censorship,  was  approved  by  tlie  Department  of  State.  (Mr. 
Blaine,  Se<\  of  State,  to  Mr.  Adams,  min.  to  Brazil,  No.  48,  Jan.  3, 
1800,  MS.  Inst.  Brazil,  XVII.  435.) 

"  Mr.  Kimberly's  dispatch  numbered  239,  of  the  26th  ultimo,  makes 
the  suggestion  that  upon  your  arrival  at  your  post  you  may  find  the 
time  propitious  for  some  positive  arrangement  among  the  Central 
American  governments  by  which  the  safety  and  uninterrupted  trans- 
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mission  of  telegraphic  correspondence  may  be  secured  in  time  of  dis- 
turbance in  that  quarter.     This  suggestion  has  my  cordial  approval. 

^'  On  several  recent  occasions  this  government  has  had  good  £]^ound 
to  complain  of  the  insecurity  of  its  official  correspondence  by  tele- 
graph with  your  legation. 

"  In  the  early  part  of  1885,  during  Gen.  Barrios's  movement,  the 
difficulties  in  the  way  of  communication  were  very  great,  and  inex- 
plicable delays  and  even  suppressions  occurred,  greatly  to  the  detri- 
ment of  the  interests  of  this  government.  An  attempt  to  cut  the 
coastwise  cable,  an  American  enterprise,  appeared  to  be  so  imminent 
as  to  call  for  urgent  reinonstrance  and  precautionary  measures  toward 
the  protection  of  the  property  of  citizens  of  the  United  States  ihen 
threatened.  Again,  in  July  and  August  of  last  year  the  legation  at 
Guatem.'ila  City  was  almost  cut  off  from  communication  with  this 
government  during  the  hostilities  between  Guatemala  and  Salvador, 
altho\igh  the  disturbances  and  alleged  interruption  only  existed  on 
the  common  frontier  of  those  states. 

'•  Efforts  to  ascertain  the  cause  of  such  interruptions  and  to  suggest 
a  remedy  have  been  comparatively  fruitless,  little  having  resulted 
beyond  mutual  recriminations  on  the  part  of  the  state.?  within  whose 
territories  the  interruptions  occurred,  each  throwing  responsibility 
upon  the  other.  This  outcome  was,  naturally,  quite  contrary  to  the 
policy  and  wish  of  the  United  States,  which,  seeking  only  the  effect- 
ive means  of  interposing  its  good  offices  and  showing  its  friendship 
to  both  contestants  alike,  could  not  purpose  to  cast  further  causes  of 
contention  and  ill  will  among  them. 

"  It  appears  to  be  unquestioned  that  the  coastwise  cables  touching 
at  Central  American  points  are  entitled  to  protection  from  interfer- 
ence. The  land  lines  connecting  with  those  cables  are  under  the 
responsible  control  of  the  government  in  each  of  the  states.  While 
it  may  not  be  possible  to  prevent  their  injury  during  actual  war, 
their  willful  interruption  should  he  guarded  against,  and  their  use, 
when  in  working  order,  should  be  opened  to  the  diplomatic  and  con- 
sular officers  of  the  United  States  for  official  communications  with 
their  government,  or  with  each  other,  without  hindrance  or  censor- 
ship of  any  kind. 

"  You  will  endeavor  to  come  to  a  friendly  understanding  in  this 
regard  with  the  governments  of  the  several  Central  American  states, 
none  of  which,  it  is  supposed,  will  question  the  justice  or  necessity  of 
settling  in  advance  the  important  question  of  inviolability  of  official 
diplomatic  correspondence  which  is  involved." 

Mr.  Blaine,  Sec.  of  State,  to  Mr.  Paoheco,  mln.  to  Central  America.  Feb. 
20,  1891,  For.  Rel.  1891,  57-58.     See,  also,  id.  54,  64-66. 
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March  30,  1899,  during  the  existence  of  martigil  law,  the  Nica- 
raguan  authorities  at  Bluefields  refused  to  allow  the  American 
consular  agent  there  to  use  the  wires  to  send  a  telegram  to  the 
American  minister  concerning  the  prevailing  disorders.  The  reason 
given  for  this  action  was  the  refusal  of  the  consul  to  reply  to  certain 
questions  propounded  by  Colonel  Torres,  the  "  executive  delegate,"  as 
to  the  aid  and  support  alleged  to  have  been  given  by  certain  Ameri- 
cans to  a  recent  revolutionary  movement.  Complaints  were  subse- 
quently made  by  other  American  oflScials,  civil  and  naval,  of  the 
interception  and  detention  of  their  official  telegrams  in  Nicaragua. 
They  were  instructed,  should  their  telegrams  be  interfered  with,  "  to 
ask  instant  permission  to  send  and  receive  official  telegrams."  Sub- 
sequently, on  the  representation  of  the  Navy  Department  that  the 
commander  of  the  U.  S.  S.  Detroit^  then  at  Bluefields,  had  reported 
the  sending  of  a  cipher  telegram  of  which  that  Department  derived 
its  first  knowledge  from  the  confirmation  of  the  message  by  mail,  the 
following  instruction.  May  6,  1899,  was  sent :  "  You  will  bring  the 
matter  to  the  attention  of  the  Nicaraguan  government  and  insist  on 
unrestricted  telegraphic  communication  between  yourself  and  this 
Department  and  between  Captain  Dayton  and  the  Navy  Department." 

Mr.  Hay,  Sec.  of  State,  to  Mr.  Merry,  niln.  to  Nicaragua,  May  6,  1809,  For. 
Rel.  1899,  579.     See,  also,  pp.  559,  560,  563,  565,  576,  578. 

In  the  latter  part  of  July,  1900,  while  the  foreign  legations  at 

Peking  were  besieged,  the  Viceroy  Li,  being  at  Shiang- 
Biege  of  legationi  j^^j^  inquired  whether  it  was  possible,  if  the  foreign 

ministers  were  escorted  to  Tientsin  safely,  to  stop 
military  operations,  with  a  view  to  negotiations.  The  United  States, 
July  30,  1900,  replied:  "This  government  will  not  enter  into  any 
arrangement  regarding  disposition  or  treatment  of  legation  without 
first  having  free  communication  with  [United  States]  Minister  Con- 
ger. Responsibility  for  their  protection  rests  upon  Chinese  govern- 
ment. Power  to  deliver  Tientsin  presupposes  power  to  protect  and 
to  open  communication.     This  is  insisted  on." 

WTien  Earl  Li  received  this  answer,  he  dictated  this  question :  "  If 
free  communication  is  established  between  ministers  and  their  govern- 
ments, will  America  arrange  that  allies  will  not  advance  on  Peking 
pending  negotiations?"  The  United  States,  Aug.  1,  1900,  replied :  "  I 
do  not  think  it  expedient  to  submit  the  proposition  of  Earl  Li  to  the 
other  powers.  Free  communication  with  our  representative  in  Peking 
is  demanded  as  a  matter  of  absolute  right,  not  as  a  favor.  Since  the 
Chinese  government  admits  that  it  possesses  the  power  to  give  com- 
munication, it  puts  itself  in  an  unfriendly  attitude  by  denying  it. 
No  negotiations  seem  advisable  imtil  the  Chinese  government  shall 
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have  put  the  diplomatic  representatives  of  the  powers  in  full  and  free 
communication  with  their  respective  governments  and  removed  all 
danger  to  their  lives  and  liberty.  We  would  urge  Earl  Li  earnestly 
to  advise  the  imperial  authorities  of  China  to  place  themselves  in 
friendly  communication  and  cooperation  with  the  relief  expedition. 
They  are  assuming  a  heavy  responsibility  in  acting  otherwise.'' 

Again,  on  August  5, 1900,  the  United  States  protested  "  against  any 
limitations  of  right  of  full  and  free  communication  with  Minister 
Conger." 

Mr.  Hay,  Sec.  of  Stato,  to  Mr.  Goodnow,  consul  at  Shanghai,  tel.,  July  30. 
1900,  For.  Rel.  IIKK),  200 ;  same  to  same,  tel.,  Aug.  1,  1900,  id.  260 ;  Mr. 
Adee,  Act  Sec.  of  State,  to  Mr.  Gooduow,  tel.,  Aug.  5,  1900,  Id.  264. 

7.  Language  of  Cobbespondence. 

§  676. 

In  formal  written  communications  to  the  governments  to  which 
they  are  accredited,  diplomatic  representatives  of  the  United  States 
are  directed  to  employ  the  English  language.  In  countries  in  the 
East,  and  in  urgent  cases  in  European  and  American  countries,  the 
English  communications  may  be  accompanied  by  a  translation  into 
the  language  of  the  country,  but  in  any  event  the  English  text  is  to 
be  resorted  to  as  the  standard  in  the  ascertainment  of  the  precise 
meaning  of  the  American  diplomatic  representative,  should  a  ques- 
tion be  raised. 

Inst,  to  Dip.  Off.  of  the  U.  S.  (1897),  sees.  94,  95,  96,  pp.  35-36. 

The  substauce  of  these  iuRtructioos  may  be  found  In  a  communication 
of  Mr.  Forsyth,  Sec.  of  State,  to  Mr.  Cass,  min.  to  France,  No.  42, 
Jan.  21,  1840,  MS.  Inst.  France,  XIV.  259. 

See,  also,  to  the  same  effect,  Mr.  Frelinghuysen,  Sec.  of  State,  to  Mr. 
Benjamin,  min.  to  Persia,  No.  15,  May  31,  1884,  MS.  Inst.  Persia,  I. 
54.  This  instruction  of  Mr.  Frelinghuysen  to  Mr.  Benjamin  related 
to  the  action  of  the  Kussian  minister  at  Teheran  in  returning  to  Mr. 
Benjamin  two  letters  on  tlie  ground  that  the  circumstance  that  they 
were  written  in  English  deprived  him  of  the  possibility  of  ascertain- 
ing their  contents  and  replying  to  them.  Mr.  Frelinghuysen.  with 
reference  to  this  incident,  rehearsed  and  reaffirmed  the  standing 
instructions  of  the  Department  of  State,  and  added:  "Where,  how- 
ever, a  general  usage  at  any  post  gives  rise  to  a  reasonable  expecta- 
tion that  a  particular  tongue  will  be  employed,  it  may  be  proper  and 
agreeable  to  conform  to  such  reciuest  or  usage,  hut  the  signed 
Unyliah  original  of  all  official  communications  should  he  attached 
to  translation^.**  In  the  course  of  the  iustnictlon  Mr.  Frelinghuyaeu 
observed  that  the  United  States,  in  requiring  its  representatives  to 
use  the  English  language  in  their  official  communications,  adhered 
to  the  precedent  set  in  the  early  days  of  the  republic;  that  England 
had  uniformly  followed  the  same  rule  since  the  beginning  of  the 
century ;  and  that  the  first  general  enunciation  of  a  standard  rule  on 
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-  the  subjeet  was  found  in  an  article  adopted  in  1815  by  the  Congress 
of  Vienna,  at  the  end  of  its  final  act,  to  the  eflfeet  that  each  of  the 
participating  lowers  reserved  the  right  to  use  in  future  negotiations 
and  conventions  the  language  usually  employed  by  it  in  its  diplomatic 
relations. 

"  It  is  the  custom  of  diplomatic  intercourse  for  a  foreign  representa- 
tive to  address  communications  in  his  own  tongue  to  the  government 
to  which  he  is  accredited.  ...  The  request,  however,  for  a 
French  version  (in  Tripoli)  to  accompany  English  communications  is 
regarded  as  reasonable." 

Mr.  Frelinghuysen,  Sec.  of  State,  to  Mr.  Robeson,  Feb.  28,  1882,  MS.  Inst 
Barb.  Powers,  XVI.  80. 

"There  is  one  difference  in  the  correspondence  of  all  the  foreign 
ministers  here  from  that  which  is  usual  in  Europe,  they  write  letters, 
instead  of  notes,  in  the  first  person  instead  of  the  third.  The  effect 
of  this  difference  upon  style  is  greater  than  anyone  not  habituated  to 
both  modes  would  imagine.  .  .  .  Another  difference  is  that  we 
here  always  use  our  own  language.  Onis,  in  return,  always  writes, 
even  to  the  most  trivial  note  of  compliment,  in  Spanish.  Bagot,  of 
course,  writes  in  English,  and  the  other  foreign  ministers,  excepting 
Correa,  write  in  French :  he  always  writes  in  English." 

4  Memoirs  of  J.  Q.  Adams,  327. 

8.  Tone. 

§  677. 

The  Edinburgh  Review^  commenting  on  the  outbreak  of  war  between 
Great  Britain  and  the  United  States  in  1812,  declared  that  the  dis- 
pute had  been  "  embittered  from  the  first,  and  wantonly  urged  to  its 
present  fatal  issue,  by  the  insolent,  petulant  and  preposterous  tone  "  of 
those  who  insisted  on  the  enforcement  of  the  orders  in  council. 

Edinburgh  Review,  Nov.  1812,  XX.  459. 

"  I  am  afraid  you  will  again  think  my  draft  unnecessarily  harsh,  and 
if  so  (I)  request  of  you  to  strike  out  everything  which  may  be  justly 
esteemed  of  that  character.  But  I  think  you  will  observe  little  deli- 
cacy towards  the  American  government  in  the  tone  of  his  (Canning's) 
note.  I  believe  it  to  be  important  to  hold  up  constantly  on  our  part  of 
the  correspondence  the  nature  of  our  objections  to  the  proposals  of 
Great  Britain ;  and  there  is  so  much  of  a  scolding  in  the  remarks  upon 
our  declining  their  proposals,  and  upon  our  offered  substitute,  that  I 
thought  a  spirited  notice  of  them  due  in  justice  to  ourselves." 

Mr.  Adams,  Sec.  of  State,  to  President  Monroe,  confld.,  Aug.  3,  1821,  MS. 
Monroe  Papers. 

H.  Doc.  661— vol  4 45 
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"  Our  disposition  to  discuss  seems  to  have  augmented,  and  the  spirit 
of  conciliation  has  manifestly  been  abandoned  by  our  councils.  We 
are  determined  to  say  harsher  things  than  are  said  to  us,  and  to  have 
the  last  word.  Where  this  temper  will  lead  us  can  not  be  distinctly 
foreseen.  We  are  now  upon  bad  terms  with  the  principal  maritime 
states,  and  perhaps  on  the  brink  of  a  rupture  with  Russia.  ...  I 
have  labored  to  restrain  this  predominant  disposition  of  the  Govern- 
ment, but  have  succeeded  only  partially  in  softening  the  asperities 
which  invariably  predominate  in  the  official  notes  of  the  State 
Department.  If  these  notes  had  been  permitted  to  remain  as  origi- 
nally drafted,  we  should,  I  believe,  have  before  this  time  been  unem- 
barrassed by  diplomatic  relations  with  more  than  one  power.  The 
tendency  to  estrange  us  from  all  foreign  powers,  which  the  style  of 
the  notes  of  the  State  Department  has  uniformly  had,  has  been  so 
often  demonstrated,  yet  so  often  permitted,  that  I  have  almost  given 
up  the  idea  of  maintaining  friendly  relations  with  those  powers." 

Mr.  Crawford,  Set*,  of  the  Treasury,  to  Mr.  Gallatin,  rnlu.  to  France,  May 
13,  1822,  2  Gallatin's  Writings,  241. 

On  the  foregoing  passage,  Wharton,  in  his  Int.  Law  Digest,  commented: 

"  Mr.  Crawford's  antagonism  to  Mr.  Adams,  both  l)elng  candidates  for 
succession  to  Mr.  Monroe,  in  whose  cabinet  they  were,  was  at  this 
time  avowe<l.  It  is  certain,  however,  that  Mr.  Adams's  negotiations 
with  Great  Britain  and  France  failed  on  points  as  to  which  the 
administration  of  General  Jackson  subsequently  succeeded.  That 
this,  notwithstanding  Mr.  Adams's  high  public  spirit  and  matchless 
dialectic  skill,  may  be  attributed  to  want  of  tact  and  of  suitable  recog- 
nition of  the  characteristics  of  those  with  whom  he  had  to  deal.  Is 
illustrated  by  the  success  of  the  subseciuent  negotiations.  Participa- 
tion In  the  West  Indian  commerce  was  refused  by  Great  Britain 
when  demanded  by  Mr.  Adams  as  a  right ;  it  was  granted  to  General 
Jackson  when  askcni  as  an  equivalent.  Payment  of  Napoleon's  spoli- 
ations was  refused  to  Mr.  Adams  by  Louis  XVIII.  when  It  was  made 
the  subje<'t  of  continuous  diplomatic  Irritation;  it  was  granted  to 
General  Jackson  by  I^uls  Philippe  when  it  was  the  subject  of  per- 
emptory through  courteous  demand."  (Wharton,  Int  Law  Digest, 
§  107.  I.  707.) 

Sec,  however,  Mr.  Serurier,  French  min.,  to  Mr.  Forsyth,  Sec.  of  State, 
Fel).  2:^,  18;ir),  complaining  of  President  Jackson's  message  to  Con- 
gress of  Dec.  1,  is:{4.     (2.3  Br.  &  For.  State  Papers,  1316.) 

As  to  rei)orteil  '*  great  dissatisfaction  "  of  a  member  of  the  British  gov- 
ernnuMit  nt  "  the  language  of  the  government  of  the  United  States  in 
their  diplomatic  intercourse  with  Great  Britain,"  and  the  comments 
of  J.  Q.  Adams  thereon,  see  Mr.  Gallatin,  min.  to  England,  to  Mr. 
Clay,  Sec.  of  State,  Nov.  27,  1S2»).  and  President  Adams  to  Mr.  Galla- 
tin, March  20,  1827,  2  Gallatin's  Writings,  :M2,  367. 

"The  United  States  may  in  their  diplomatic  intercourse  have  been 
guilty  of  much  cold  argumentation,  never  to  my  knowledge  (excepting 
Pickering  versus  Adet) ,  of  any  want  of  the  usual  courtesy  and  civility. 


\ 
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The  charge  is  quite  untrue  as  to  the  correspondence,  &c.,  with  Great 
Britain  since  the  treaty  of  Ghent.  See  in  the  additional  documents 
on  colonial  intercourse  laid  before  Congress  on  28th  April  last,  No. 
259,  Lord  Dudley's  declaration,  at  bottom  of  page  42.  .  .  .  And 
I  do  know  that  th^  British  government  was  equally  pleased  with  the 
tone  and  manner  of  Mr.  Rush  during  the  whole  of  his  mission  and 
negotiations.  But  we  publish  everything,  and  the  instructions  of  a 
Secretary  of  State  to  an  American  minister  abroad  must  be  explicit, 
and  may  not  always  be  clothed  in  the  same  polite  language  towards 
a  foreign  nation  which  is  used  in  a  diplomatic  note," 

Mr.    Gallatin  to  Mr.  Everett,  Aug.  6,  1828,  2  Gallatin*s  Writings,  400. 

In  Lord  Dudley's  note  to  Mr.  Gallatin,  the  passage  referred  to  is  as  fol- 
lows :  "  The  undersigned  takes  pleasure  in  recognizing  in  both  these 
letters  of  Mr.  Gallatin,  and  especially  In  the  inquiry  which  closes  the 
second  of  them,  the  same  spirit  of  good  will  and  conciliation  which, 
in  the  midst  of  discussions  involving  no  small  difference  of  opinion, 
has  characterized  Mr.  Gallatin's  correspondence  with  the  British  gov- 
ernment."    (Am.  State  Papers,  For.  Rel.  VI.  979.) 

In  connection  with  Mr,  Gallatin's  reference  to  "Pickering  v.  Adet,"  see 
a  fetter  of  Hamilton  to  Washington  of  Jan.  22,  1797,  where  Hamil- 
ton, referring  to  one  of  Pickering's  diplomatic  papers,  says  that  it 
wants  in  various  parts  '*  that  management  of  expression  and  auaviter 
in  modo  which  a  man  more  used  to  diplomatic  communications  could 
have  given  it,  and  which  would  have  been  happy  if  united  with  Its 
other  merits."     (Hamilton's  Works,  Lodge's  Federal  edition,  X.  283.) 

The  President  "would  have  been  better  satisfied  if  you  had  never 
allowed  yourself  to  employ,  in  your  intercourse  and  correspondence 
with  the  Brazilian  government,  provoking  or  irritating  expressions. 
These,  he  thinks,  ought  always  to  be  avoided." 

Mr.  Clay,  Sec.  of  State,  to  Mr.  Raguet,  min.  to  Brazil,  Jan.  20,  1827,  15 
Br.  &  For.  State  Papers,  1126,  1128. 

"  In  all  discussions  between  government  and  government,  what- 
ever may  be  the  differences  of  opinion  on  the  facts  or  principles 
brought  into  view,  the  invariable  rule  of  courtesy  and  justice  demands 
that  the  sincerity  of  the  opposing  party  in  the  views  which  it  enter- 
tains should  never  be  called  in  question.  Facts  may  be  denied,  de- 
ductions examined,  disproved,  and  condemned,  without  just  cause  of 
offense ;  but  no  impeachment  of  the  integrity  of  the  government  in  its 
reliance  on  the  correctness  of  its  own  views,  can  be  permitted,  without 
a  total  forgetfulness  of  self-respect." 

Mr.  Forsyth,  Sec.  of  State,  to  Mr.  Livingston,  min.  to  France,  Mar.  5, 
1835,  23  Br.  &  For.  State  Papers,  1319. 

This  passage  related  to  a  note  of  M.  Serurier,  French  minister  at  Wash- 
ington, of  Feb.  2.S,  18.35,  In  which  he  declared  that  certain  complaints 
of  President  Jackson  were  "  strange,"  not  only  because  of  the  "  total 
inaccuracy  of  the  allegations  ou  which  they  are  based,"  but  also 
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because  the  explanations  given  to  the  government  of  tlie  United 
States  "seemed  not  to  leave  tlie  slightest  possibility  of  misunder- 
standing on  points  so  delicate."     (23  Br.  &  For.  State  Papers,  131&) 

The  United  States  government  will  franljly  and  promptly  disavow  in- 
decorous language  used  at  variance  with  their  instructions  by  its 
diplomatic  agents  to  the  governments  to  which  they  are  accredited. 
(Mr.  Forsyth,  Sec.  of  State,  to  Mr.  Ellis,  min.  to  Mexico,  Nov.  16, 
ia'56,  MS.  Inst.  Mex.  XV.  87.) 

As  to  the  return  of  one  of  Mr.  Forsyth's  notes,  when  he  was  minister  to 
Spain,  because  of  the  harshness  of  its  language,  see  Moore,  Int  Ar- 
bitrations, V.  44U7. 

The  Mexican  minister  of  foreign  affairs  having  addressed  directly 
to  the  Secretary  of  State  [Mr.  Webster]  a  letter  which  the  President 
considered  "  derogatory  to  the  character  of  the  United  States  and 
liighly  offensive,"  the  President  directed  "  that  no  other  answer  be 
given  to  it,  than  the  declaration,  that  the  conduct  of  the  government 
of  the  United  States,  in  regard  to  the  war  between  Mexico  and  Texas, 
having  Ix^en  always  hitherto  governed  by  a  strict  and  impartial  regard 
to  its  neutral  obligations,  will  not  be  changed  or  altered  in  any  respect 
or  in  any  degree.  If  for  this  the  government  of  Mexico  shall  see  fit 
to  change  the  relations  at  present  existing  between  the  two  countries 
the  responsibility  remains  with  herself." 

Mr.  Webster,  Sec.  of  State,  to  Mr.  Tliompson,  min.  to  Mexico,  July  13, 
18^2,  6  Webster's  Works,  459. 

The  government  of  the  Ignited  States  will  be  more  tolerant  of  expres- 
sions of  petulance  and  acts  of  annoyance  on  the  part  of  governments 
of  South  American  states  threatened  with  revolution  than  it  would  be 
of  similar  acts  or  expressions  by  stable  European  governments. 
(Mr.  Cass,  Sec.  of  State,  to  Mr.  Lamar,  min.  to  Cent.  Am.,  July  25, 
1858,  MS.  Inst.  Cent.  Am.  XV.  321.) 

"  It  is  the  prerogative  and  aim  of  diplomacy  to  avert  disputes,  not 
to  foment  them." 

Mr.  Bayard,  Sec.  of  State,  to  Mr.  Jacl^son,  min.  to  Mexico,  July  31,  1885, 
MS.  Inst  Mexico,  XXI.  347,  suggesting  an  informal  and  friendly 
conversation  with  the  Mexican  minister  of  foreign  affairs  with  regard 
to  the  complaint  of  an  American  Protestant  missionary  who  had 
encountered  opposition  from  the  authorities  of  a  Mexican  community 
in  which  he  sought  to  carry  on  his  worlv.  See,  also,  Mr.  BayanL 
Sec.  of  State,  to  Mr.  Jaclison,  min.  to  Mexico,  July  9,  1885,  MS.  Inst 
Mexico,  XXI.  324. 

"  That  diplomacy  has  been  deeply  tainted  with  the  vices  of  dissimu- 
lation and  falsehood  is  certain.  Secret  treaties,  and  still  more  secret 
articles  annexed  to  published  treaties,  are  in  the  nature  of  lies;  for  a 
treaty  is  essentially  a  public  engagement,  and  to  publish  a  part  as 
the  whole,  keeping  the  remainder  undiscloscnl,  is  to  palm  off  an  impo- 
sition upon  Europe.    And  yet  the  arguments  for  truth  and  openness 
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in  international  aifairs  are  plain  and  irresistible.  Without  them  there 
can  be  no  confidence,  and  oh  the  confidence  which  a  diplomatist 
inspires  his  whole  success  depends.  .  .  .  'In  politics,'  said 
Segur,  '  and  in  stormy  times,  the  true  dexterity  is  a  courageous  good 
faith.  Character  saves  men  from  the  dangers  on  which  subtlety 
makes  shipwreck,  and  firm  sincerity  alone  can  give  solidity  to  success 
or  dignify  misfortune.'  '  It  is  scarcely  necessary  to  say,'  wrote  Lord 
Malmesbury,  among  the  suggestions  which,  late  in  life,  he  sent  to 
a  young  man  just  entering  the  profession, '  that  no  occasion,  no  provo- 
cation, no  anxiety  to  rebut  an  unjust  accusation,  no  idea,  however 
tempting,  of  promoting  the  object  you  have  in  view,  can  need,  much 
less  justify,  a  falsehood.  Success  obtained  by  one  is  a  precarious  and 
baseless  success.  Detection  would  not  only  ruin  your  own  reputation 
forever,  but  deeply  wound  the  honour  of  your  court.  If,  as  frequently 
happens,  an  indiscreet  question  which  seems  to  require  a  distinct 
answer  is  put  to  you  by  an  artful  minister,  parry  it  either  by  treat- 
ing it  as  an  indiscreet  question  or  get  rid  of  it  by  a  grave  and  serious 
look,  but  on  no  account  contradict  the  assertion  flatly  if  it  be  true, 
^r  admit  it  as  true  if  false  and  of  a  dangerous  tendency.'  " 

Bernard,  Lectures  on  Diplomacy,  126. 

As  to  imi)ortance  of  American  diplomacy,  see  22  Atlantic  Monthly  (18G8), 
^         348.     Address   by   Mr.    K.    II.    Dana,   20    Scribner's   Magazine,   G16 
(1880).     See,  also,  Moore's  American  Diplomacy,  254-255. 

"The  Danish  convention  was  the  pioneer  treaty  for  indemnities 
resulting  from  maritime  spoliations  growing  out  of  the  '  continental 
system.'  That  the  success  of  the  negotiation  was,  in  a  great  degree, 
to  be  attributed  to  the  personal  character  and  special  qualities  of  Mr. 
AMieaton  can  not  be  doubted  by  any  one  who  reads  the  passages  which 
we  have  cited  from  eminent  publicists.  An  American  senator  ascribes 
the  result  to  the  fact  that  President  Jackson,  disregarding,  in  his  case, 
the  mischievous  system  which  treats  all  public  offices,  at  home  and 
abroad,  as  mere  rewards  for  partisan  services,  and  distributes  them 
without  inquiry  as  to  the  peculiar  qualifications  of  the  candidates, 
*did  not  change  the  negotiator — did  not  substitute  a  raw  for  an 
experienced  minister.'  (Benton's  Thirty  Years  in  the  Senate,  vol.  i, 
p.  603.)" 

Lawrence's  Wheaton  (ed.  1863),  871. 

See,  as  to  Mr.  Wbeaton,  Kellen*s  Henry  Wheaton,  An  Appreciation,  being 
an  address  delivered  before  the  alumni  of  Brown  University,  June  17, 
1902,  or  the  hundredth  anniversary  of  Wheaton*s  graduation.  Bos- 
ton, 1902. 

"  To  you,  sir,  it  will  be  unnecessary  to  undertake  a  general  delinea- 
tion of  the  duties  of  the  office  to  which  you  are  appointed.  I  shall 
therefore  only  express  a  desire  that  they  be  constantly  exercised 
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in  that  spirit  of  sincere  friendship  which  we  bear  to  the  English 
nation,  and  that  in  all  transactions  with  the  minister,  his  good  dispo- 
sitions be  conciliated  by  whatever  in  language  or  attentions  may  tend 
to  that  effect.  With  respect  to  their  government  or  policy,  as  con- 
cerning themselves  or  other  nations,  we  wish  not  to  intermeddle  in 
word  or  deed,  and  that  it  be  not  understood  that  our  government 
permits  itself  to  entertain  either  a  will  or  opinion  on  the  subject." 

Mr.  Jefferson,  Sec.  of  State,  to  Mr.  Pinckney,  July  11,  1792,  2  RandaU's 
Life  of  Jefferson,  59. 

9.  Inviolability. 

§678. 

In  May,  1795,  complaint  was  made  to  the  British  minister  that 
three  letters  addressed  to  the  Secretary  of  State  of  the  United  States 
by  Mr.  Monroe,  American  minister  at  Paris,  which  were  on  board  a 
vessel  that  had  been  carried  as  a  prize  into  Halifax,  were  opened  in 
the  admiralty  court  there  by  the  attorney-general,  although  they  bore 
the  American  minister's  official  seal.  Confidence  was  expressed  that 
such  an  "  outrage  "  would  be  discountenanced  and  that  the  letters 
would  be  restored  to  the  Department  of  State  with  information 
whether  copies  had  been  taken  of  them. 

Mr.  Randolph,  See.  of  State,  to  Mr.  Hammond,  British  min..  May  21,  1795, 
8  MS.  Doui.  Let.  200. 

A  review,  published  in  the  Evening  Post  of  May  4,  1901,  of  Mme.  Rein- 
hard's  Memoirs,  states  that  Reinhard  was  recalled  from  the  post  of 
ambassador  to  Switzerland  in  Oct,  1801,  and  was  soon  afterwards 
sent  as  French  minister  to  Low^er  Saxony  and  Hamburg.  The  review 
states  that  his  **  instructions  ordered  him  to  hinder  England  from 
obtaining  recruits  in  Hamburg  and  in  Denmark,  and  to  favor  in 
every  possible  way  the  march  of  the  French  troops  in  Germany  and  in 
Hanover.  He  found  himself  thus  in  constant  relations  with  the 
French  commandants  of  army  corps,  especially  with  Bernadotte,  who 
occupied  Hanover.  Bernadotte  communicated  to  Reinhard  the  order 
given  him  by  the  Emperor  to  arrest  Rumbold,  the  English  minister, 
near  Altona,  and  to  seize  all  his  papers.  Reinhard  had  to  execute  the 
order,  tliough  he  protested  In  a  letter  to  Talleyrand  against  what  he 
justly  considered  a  violation  of  the  law  of  nations.  This  protest  was 
prt)bably  the  cause  of  the  recall  of  Reinhard,  who  was  replaced  in 
Hamburg  by  Bourrienne." 

In  1800  he  was  sent  as  consul-general  to  Moldavia  and  resident  in  the 
Turkish  provinces.    The  review  says: 

"A  Itussian  army  entered  Moldavia  at  the  end  of  November;  Jassy  was 
occui)ied  by  regiments  of  Cossacks.  Reinhard  decided  to  leave  Jassy, 
and  asked  for  passports.  He  was  made  prisoner  on  the  way,  and 
taken  to  a  small  town  in  Ukraine  on  the  confines  of  Russian  Poland. 
Reinhard  was,  in  his  turn,  the  victim  of  a  violation  of  the  law  of 
nations.     .    .  Reinhard  sent  a  letter  to  Prince  Kurakin  protesting 

against  the  measure  of  which  he  was  a  victim.    Kurakin  ^nt  him 
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word  that  his  letter  had  been  given  to  the  Tsar,  and  on  the  12th  of 
January,  1807,  he  was  released  from  prison.  The  Emperor  informed 
him  that  his  arrest  was  due  solely  to  the  precipitancy  of  certain 
officials,  and  expressed  his  regrets." 

"  I  heartily  reprobate  the  outrage  on  the  British  govemmentj  iri^ 
violating  [by  a  privateer]  the  seals  of  its  accredited  minister  to  the 
United  States,  and  am  desirous  of  taking  such  notice  of  it,  as  the 
respect  we  owe,  not  only  to  the  government  of  Great  Britain  but  to 
ourselves,  demand.  I  pray  you,  therefore,  to  refer  this  business  to 
the  attorney  of  the  district,  in  the  absence  of  the  Attorney-General, 
with  instructions  to  make  a  diligent  inquir}%  and  strictly  to  prosecute 
the  persons  he  may  find  guilty  of  any  breach  of  the  law  of  nations  or 
the  land." 

Mr.  J.  Adams,  President,  to  Mr.  Pickering,  Sec.  of  State,  July  20,  1799, 
8  John  Adams*  Works,  6C8.     See  id.  658. 

In  November,  1861,  General  McClellan  was  directed  to  instruct 
General  Wool  and  other  commanding  officers,  where  packages  or 
parcels  which  were  addressed  to  a  foreign  minister  or  a  foreign 
government  fell  into  their  hands,  by  flags  of  truce  or  otherwise,  to 
transmit  them  unopened  to  the  Department  of  State. 

Mr.  Seward,  Sec.  of  State,  to  General  McK'lellan,  Nov.  25.  18(51,  55  MS. 
Dom.  Let.  495. 

"  On  general  principles,  however,  a  government  may  be  said  to 
have  a  clear  right  to  send  its  communications  to  its  diplomatic  agents 
in  foreign  countries,  and  its  legation  in  one  country  to  those  in 
another  by  means  of  couriers,  which  communications  should  be  invio- 
lable by  the  authorities  of  the  country  through  which  they  may  pass. 
If  the  courier  should  be,  as  he  ought  to  be,  provided  with  a  passport 
attesting  his  official  character,  and  the  dispatches  of  which  he  is  the 
iDcarer  are  in  his  luggage,  his  affirmation  to  that  effect  ought,  it  seems 
to  me,  to  exempt  the  latter  from  search,  unless  its  bulk  or  other  cir- 
cumstances afford  reasonable  ground  for  suspicion  that  the  courier 
has  abused  his  official  position  for  the  purpose  of  smuggling. 

"  Formerly  it  was  the  practice  of  this  Department,  and  of  the  lega- 
tions of  the  United  States  abroad,  to  issue  courier  passports  for  the 
mere  convenience  of  individuals,  when  either  there  were  reallv  no  dis- 
patches  to  send,  or,  if  there  were,  they  might  as  well  have  gone  by 
post.  The  abuse  to  which  this  practice  led,  and  the  consequent  dis- 
repute into  which  it  brought  the  government  in  Europe,  compelled 
its  discontinuance  many  years  since.  The  authorities  of  that  quarter 
may  probably  l)e  induced  to  withhold  perhaps  the  customary  courte- 
sies from  couriers  of  the  United  States  from  a  recollection  of  their 
former  excessive  numbers.    If,  however,  it  should  be  understood  that 
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persons  are  not  now  employed  in  that  capacity  except  upon  occasions 
similar  to  those  when  they  are  employed  by  other  governments,  we 
would  have  a  right  to  expect  for  our  couriers  the  same  immunities 
which  are  accorded  to  those  of  any  other  government. 

Mr.  Seward,  Sec.  of  State,  to  Mr.  Dayton,  Jnne  21,  1862,  MS.  Inst 
France,  XVI.  184.    See  supra,  S  G76. 

In  instructions  issued  in  1862,  with  regard  to  papers  found  on  board 
of  captured  vessels,  the  naval  oflicers  of  the  United  States  were  di- 
rected that  "  official  seals,  or  locks,  or  fastenings  of  foreign  authori- 
ties, are  in  no  case,  nor  on  any  pretext,  to  be  broken,  or  parcels  cov- 
ered by  them  read  by  any  naval  authorities,  but  all  bags  or  other 
things  covering  such  parcels,  and  duly  seized  and  fastened  by  for- 
eign authorities,  will  be,  in  the  discretion  of  the  United  States  officer 
to  whom  they  may  come,  delivered  to  the  consul,  commanding  naval 
officer,  or  legation  of  the  foreign  government,  to  be  opened,  upon 
the  understanding  that  whatever  is  contraband  or  important  as  evi- 
dence concerning  the  character  of  a  captured  vessel  will  be  remitted 
to  the  prize  court,  or  to  the  Secretary  of  State  at  Washington,  or  such 
sealed  bag  or  parcels  may  be  at  once  forwarded  to  this  Department, 
to  the  end  that  the  proper  authorities  of  the  foreign  government  may 
receive  the  same  without  delay." 

Instructions  issued  by  the  Sec.  of  the  Navy,  Aug.  18,  1862,  to  naval  officers 
of  the  United  States.  (Official  Records  of  the  Union  and  Ck)nfed- 
erate  Navies,  ser.  1,  vol.  1,  pp.  417,  418.) 

"  I  entirely  agree  with  Her  Majesty's  government  In  the  principle  that 
when  a  bag  purporting  to  convey  despatches  on  Her  Majesty *s  service 
Is  found  sealed  and  duly  authenticated  by  a  consul,  that  seal  and 
authentication  ought  to  be  resi)ected  by  the  United  States  authorities." 
(Mr.  Seward.  Sec.  of  State,  to  Lord  Lyons,  British  min.,  April  5,  1862, 
Dip.  Cor.  1862,  258,  259.) 

The  American  minister  at  Constantinople  having  expressed  his 
apprehension  that  letters  sent  by  him  to  the  United  States  consul  at 
Sivas,  touching  matters  at  Marsovan,  had  been  violated,  he  was  ad- 
vised that  the  inviolability  of  the  privileged  correspondence  between 
recognized  agents  of  the  United  States  was  one  of  the  most  obvious 
and  indispensable  prerogatives  of  foreign  diplomatic  representatives, 
and  that  any  infringement  of  his  rights  in  that  regard  would  furnish 
occasion  for  earnest  protest,  especially  if  official  correspondence,  under 
his  legation's  seal,  addressed  to  a  subordinate  officer  of  the  United 
States,  were  opened  by  the  Turkish  agents. 

Mr.  Gresham,  Sec.  of  State,  to  Mr.  Thompson,  min.  to  Turkey,  No.  54, 

March  17,  1893,  For.  Rel.  1893,  620. 
See,  also,  Mr.  Quincy,  Act  Sec.  of  State,  to  Mr.  Thompson,  No.  5(3,  March 

25,  1893,  id.  023. 


J 
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I  Mr.  Thompson  was  subsequently  instructed,  if  necessary,  to  keep  commu- 

nication open  with  the  consul  at  Sivas  by  special  messenger,  and  to 
enter  a  protest  and  make  an  urgent  demand  that  his  official  rights 
be  respected,  **  should  his  correspondence,  which  is  inviolable,  be  sup- 

i  pressed  or  opened."     (Mr.  Gresham,  Sec.  of  State,  to  Mr.  Thompson, 

tel.,  April  1,  18»3,  For.  Rel.  1803,  624.) 

10.    COUBIEBS  AND  BEARERS  OF  DESPATCHES. 

§    679. 

A  diplomatic  representative,  when  the  mails  are  obstructed  or 
deemed  unsafe,  or  when  there  may  be  urgent  need  for  so  doing,  may 
employ  a  courier  or  bearer  of  despatches ;  but  the  Secretary  of  State 
reserves  to  himself  the  right  in  all  cases  to  judge  of  the  necessity  for 
the  employment  of  such  a  messenger  and  of  the  propriety  of  paying 
the  whole  or  any  part  of  the  compensation  which  may  have  been  rec- 
ommended. 

Instructions  to  Diplomatic  Officers  (1897),  sec.  132,  p.  49.  See  supra, 
§§  675,  678. 

Offers  of  responsible  private  individuals  to  l)ear  despatches  without  com- 
pensation may  be  accepted  if  deemed  advisable.     (Sec.  131.) 

"  Couriers  and  bearers  of  despatches  employed  by  a  diplomatic 
representative  in  the  service  of  his  government  are  pri\dleged  per- 
sons, as  far  as  is  necessary  for  their  particular  service,  whether  in  the 
state  to  which  the  representative  is  accredited  or  in  the  territories  of 
a  third  state  with  which  the  government  they  serve  is  at  peace." 

Instructions  to  Diplomatic  Officers  (1897),  sec.  57,  p.  22. 

"  The  practice  of  nations  has  also  extended  the  inviolability  of 
public  ministers  to  the  messengers  and  couriers,  sent  with  des- 
patches to  or  from  the  legations  established  in  different  countries. 
They  are  exempt  from  every  species  of  visitation  and  search,  in  pass- 
ing through  the  territories  of  those  powers  with  whom  their  own 
government  is  in  amity.  For  the  purpose  of  giving  effect  to  this 
exemption,  they  must  be  provided  with  passports  from  their  own 
government,  attesting  their  official  character;  and,  in  the  case  of 
despatches  sent  by  sea,  the  vessel  or  avifto  must  also  be  provided  with 
a  commission  or  pass.  In  time  of  war,  a  special  arrangement,  by 
means  of  a  cartel  or  flag  of  truce,  furnished  with  passports,  not  only 
from  their  own  government,  but  from  its  enemy,  is  necessary,  for  the 
purpose  of  securing  these  despatch  vessels  from  interruption,  as  be- 
tween the  belligerent  powers.  But  an  ambassador,  or  other  public 
minister,  resident  in  a  neutral  country  for  the  purpose  of  preserving 
the  relations  of  peace  and  amity  between  the  neutral  state  and  his 
own  government,  has  a  right  freely  to  send  his  despatches  in  a  neu- 
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tral  vessel,  which  can  not  lawfully  be  interrupted  by  the  cruisers  of 
a  power  at  war  with  his  ow^n  country.'" 

Wheaton's  Int.  Law,  Dana's  ed.,  §  243,  p.  320. 

"  Some  looseness  of  practice  has  crept  in,  with  reference  to  pass- 
ports of  this  kind  [to  bearers  of  dispatches],  of  an  injurious  tend- 
ency. Originally  given  to  those  actually  charged  with  despatches, 
they  have  been  retained  for  ordinary  use  after  the  despatches  have 
been  delivered  at  their  destination.  This  circumstance  has  sometimes 
given  an  unreal  character  to  these  passports,  which  tends  to  impair 
their  value  in  the  hands  of  those  entitled  to  them,  besides  being 
objectionable  in  other  respects." 

Mr.  Everett,  Sec.  of  State,  to  Mr.  Mann,  Dee.  13,  1852,  41  MS.  Dom. 
Let.  1.38. 

See,  in  this  relation,  circular  of  Mr.  Marcy,  Sec.  of  State,  to  diplomatic 
officers,  July  10,  1854,  MS.  Circulars,  I.  131. 

*'  The  practice  of  sending  persons  as  bearers  of  despatches  as  a  personal 
favor  was  long  ago  abused  so  much  that  it  was  entirely  stopped  at 
the  beginning  of  this  administration.  Not  a  single  case  has  occurred 
in  this  Department,  and  so  far  as  I  know,  in  any  other  in  which  any 
person  has  been  sent  in  that  way.  I  communicate  with  the  authori- 
ties at  New  Orleans  and  Key  West  by  post  regularly  and  only  in  that 
way.  The  War  Department  and  Navy  Department  do  the  same 
thing.  They  Invariably  decline  to  give  free  passages  on  transports." 
(Mr.  Seward,  Sec.  of  State,  to  Mr.  Thompson,  Nov.  25,  1863,  62  MS. 
Dom.  Let.  333.) 

*  The  question  which  arose 'between  General  Hovey  and  the  min- 
ister for  foreign  affairs  of  Peru,  relative,  to  the  right 

Case  of  Colonel  Qf  ^h^t  government  to  obstruct  the  departure  of 
arran  .  Colonel  Farrand,  who  had  been  appointed  a  bearer 
of  dispatches  by  the  general,  seems  to  be  of  too  much  general  im- 
portance to  be  left  unnoticed  by  this  Department.  It  is  of  no  moment 
in  the  particular  case,  as  the  Peruvian  government  ultimately  con- 
nived at  Colonel  Farrand's  departure. 

"  The  occasion  for  the  colonel's  employment  in  the  character  ad- 
verted to  was  the  conclusion  of  two  treaties  between  the  United  States 
and  Peru,  which  were  signed  on  the  Gth  and  12th  of  last  month. 
General  Hovey's  instructions  recognized  his  right  to  make  such  an 
appointment  in  such  a  contingency.  The  appointment  was  made 
accordingly  on  the  12th  of  September,  and  Colonel  Farrand's  passport 
in  his  official  character  issued  to  him  on  that  day  without  any  infor- 
mation to  General  Hovey  that  any  branch  of  the  Peruvian  govern- 
ment or  any  person  objected  to  the  colonel's  discharging  the  duties 
of  his  trust.  It  seems,  however,  that  subsequently,  but  before  the 
colonel  could  start  on  his  errand,  a  person  claiming  to  be  a  creditor 
of  his  sued  out  judicial  process  forbidding  him  to  leave  Peru.     Gen- 
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eral  Hovey  promptly  complained  of  this  proceeding  as  contrary  to 
international  law  relative  to  the  immunities  of  couriers,  as  set  forth 
in  Wheaton's  treatise  on  that  subject.  The  minister,  in  his  reply, 
while  acknowledging  the  authority  of  ^Tieaton,  endeavors  to  restrict 
the  privilege  of  couriers  as  there  declared  to  those  appointed  by  a 
government  to  its  legations  abroad,  and  enlarges  upon  the  incon- 
veniences which  the  more  extensive  enjoyment  of  such  immunities 
would  lead  to.  It  is  true  that  no  abuse  of  the  privilege  in  this  case 
is  alleged,  but  its  existence  is  impliedly,  at  least,  denied.  This  denial, 
however,  has  no  support  from  Wheaton,  or  from  any  other  writer 
on  that  branch  of  public  law.  If  the  Peruvian  minister  supposed 
that  he  had  any  reason  to  hesitate  in  acknowledging  the  unqualified 
character  of  the  rule  laid  down  by  Wheaton,  the  plain  and  unequiv- 
ocal terms  in  which  Calvo  speaks  upon  this  point  may  be  enough  to 
remove  any  such  hesitation.  The  work  of  this  author  on  interna- 
tional law  was  published  in  Spanish  at  Paris,  in  1868.  It  is  remark- 
able as  embracing  everything  illustrative  of  the  subject  up  to  the  time 
of  its  publication,  and  its  clearness  and  precision  arc  at  least  equal 
to  its  fullness.  At  paragraph  240,  on  page  350  of  the  first  volume, 
may  be  found  the  words  of  which  the  following  is  a  translation : 

" '  The  inviolability  which  public  ministers  enjoy  has  also  been 
extended  to  the  messengers  and  couriers  of  the  embassies  and  to 
those  who  proceed  to  them  with  official  dispatches,  and  as  a  general 
rule  to  all  who  discharge,  as  cases  may  arise,  any  commission  for  those 
embassies.' 

"  This,  it  seems,  should  be  conclusive  of  the  question.  If  General 
Hovey  had  been  aware  that  Colonel  Farrand  was  justly  liable  to 
arrest,  and  had  willfully  appointed  him  a  bearer  of  dispatches  to 
screen  him  therefrom,  this  would  have  been  sufficient  cause  of  com- 
plaint on  the  part  of  the  Peruvian  government,  and  perhaps  of 
censure  of  its  minister  by  this  government.  Even  this  knowledge 
on  the  part  of  the  general,  however,  would  not,  it  is  conceived,  have 
impaired  the  immunity  of  his  courier  under  the  public  law.  If 
alleged  delinquencies  or  pretended  claims  are  trumped  up  against 
persons  appointed  or  about  to  be  appointed  couriers  in  foreign  coun- 
tries to  prevent  them  from  starting,  the  immunity  guaranteed  to 
them  by  public  law  may  at  any  time  be  annihilated  by  an  envious  or* 
malicious  person.  This  is  a  result  to  be  deplored  and  guarded  against 
by  all  governments,  by  the  government  of  Peru  as  well  as  by  the 
government  of  the  United  States." 

Mr.  Fish,  Sec.  of  State,  to  Mr.  Brent,  Oct.  19,  1870.  For.  Rel.  1870,  519. 

"The  publicists,  whose  writings  are  within  reach  of  this  Depart- 
ment,  mention  no  such  qualification  of  the  right  of  employing  a 
courier  [viz.,  that  the  immunities  of  a  courier  from  a  legation  do  not 
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attach  to  a  person  appointed  in  the  country  where  the  legation  is 
situated].  That  right  is  regarded  by  them  as  unlimited,  or  as  only 
subject  to  the  discretion  of  the  legation  in  the  choice  of  a  person  for 
the  discharge  of  the  trust.  It  is  a  general  principle  conferred  by 
public  law,  which,  in  the  interest  of  all  nations,  ought  not  to  be 
restricted  by  municipal  law,  but,  if  necessary  or  advisable,  should  be 
confirmed  and  facilitated  bv  the  latter.  It  is  true  that  in  some  coun- 
tries  municipal  enactments  are  necessary  to  secure  to  the  members 
of  foreign  legations  those  immunities  under  the  law  of  nations  to 
which  they  are  entitled.  This  government  became  sensible  of  this 
early  in  its  career,  for  so  long  ago  as  the  30th  of  April,  1790,  Congress 
declared  void  any  process  sued  out  of  any  court  in  the  United  States 
against  any  foreign  minister  or  any  domestic  of  his,  and  made  this 
and  the  serving  of  such  process  a  penal  offense.  Although  bearers 
of  dispatches  are  not  expressly  mentioned  in  the  statute  adverted  to, 
as  its  object  was  to  impart  to  every  member  of  a  foreign  legation 
that  immunity  to  which  he  may  be  entitled  under  the  law  of  nations, 
no  doubt  is  entertained  that,  if  the  statute  were  violated  in  respect  to 
any  bearer  of  dispatches  duly  appointed  by  the  head  of  a  foreign 
legation  in  this  country,  the  violators  would  be  punishable  under  that 
statute.  .  .  .  No  appointment  in  a  foreign  country  of  a  person 
as  courier  under  arrest,  or  liable  to  arrest,  would  be  approved  by  this 
Department,  especially  if  such  appointment  was  in  any  way  intended 
to  screen  the  appointee  from  his  liabilities  under  the  municipal  law." 

Mr.  Fish,  Sec-,  of  State,  to  Mr.  Freyre,  Dec.  17,  1870,  MS.  Notes  to  Peru, 
I.  411. 

It  Is  stated  by  Mr.  Fish  in  this  note  that  the  Peruvian  GoTernment 
alleged  that  both  Colonel  Farrand,  the  courier  in  question,  and  Gen- 
eral Hovey,  the  American  minister,  were  aware  that  a  warrant  had 
been  Issued  for  the  former's  arrest  before  his  appointment  as  bearer 
of  despatches.  They  both  denied,  however,  that  they  were  aware 
of  any  such  warrant,  although  General  Hovey,  In  announcing  Ck)lonel 
Farrnnd's  appointment  to  the  Peruvian  government,  on  the  13th  of 
September,  acknowledged  that  he  had  been  informed  by  Farrand 
that  legal  measures  were  In  progress  to  prevent  his  departure.  It 
did  not  appear  that  General  Hovey  was  aware  of  what  those  meas- 
ures were.  In  c»oncluslon,  Mr.  Fish  said:  "You  are  right  in  saying 
that  it  Is  the  duty  of  foreigners  residing  In  another  country  with 
^  which  their  own  Is  at  peace  Implicitly  to  obey  the  laws,  and  if 
Colonel  Farrand,  when  he  accepted  employment  as  bearer  of  de- 
spatches, or  General  Hovey  when  he  apix>lnted  him,  were  either  of 
them  aware  that  the  colonel  was  under  arrest,  this  Department 
acknowledges  that  whichever  of  them  may  have  had  such  knowledge 
was  guilty  of  a  discourtesy  to  the  government  of  Peru  which  would 
not  be  justified  by  this  Department."     (Ibid.) 

See,  al»o,  Mr.  Fish,  Sec.  of  State,  to  Colonel  Freyre,  Dec.  27.  1870,  MS. 
Notes  to  Peruvian  Leg.,  I.  418. 


\ 
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11.  Publication  of  Cobbebpondekoe. 

§  680. 

"  No  ground  of  support  of  the  executive  will  ever  be  so  sure  as  a 
complete  knowledge  of  their  proceedings  by  the  people ;  and  it  is  only 
in  cases  where  the  public  good  would  be  injured,  and  hecause  it  would 
be  injured,  that  proceedings  should  be  secret.  In  such  cases  it  is  the 
duty  of  the  executive  to  sacrifice  their  personal  interests  (which 
would  be  promoted  by  publicity)  to  the  public  interest." 

Mr.  Jefferson,  Sec.  of  State,  to  the  President,  Dec.  2, 1793, 4  Jeff.  Works,  80. 

The  question  of  policy  here  referred  to  Is  quite  distinct  from  tliat  of  the 
preseryation  by  a  government  of  secrecy  In  its  correspondence  with 
its  own  representatives.  In  order  that  such  secrecy  may  l)e  assured 
the  United  States,  like  other  governments,  uses  a  cipher. 

"The  cipher  now  used  by  this  Department  has  been  used  for  the 
last  forty  years  at  least,  and  is  framed  upon  a  system  which  is  con- 
sidered to  render  it  entirely  inscrutable  to  any  one  not  having  the 
key.  No  doubt  offers  of  other  systems  have  often  been  made  to  the 
Departmoit  since  the  one  now  in  use  was  adopted.  Indeed,  the  chief 
clerk,  who  has  been  an  officer  of  the  Department  for  about  twenty- 
five  years,  informs  me  that  such  offers  have  averaged  at  least  four 
a  year  within  that  time."  (Mr.  Marcy,  Sec.  of  State,  to  Mr.  Brecken- 
ridge,  Dec.  22,  1853,  42  MS.  Dom.  Let.  116.) 

Various  new  ciphers  have  been  devised  since  the  one  referred  to  by  Mr. 
Marcy. 

"  In  connection  with  your  dispatch  permit  me  to  offer  you  a  word  of 
caution  with  regard  to  cipher  telegrams.  You  should  never  give  both 
the  cipher  and  the  text,  as  in  the  present  Instance.  The  latter  is 
all  that  is  requisite.  .  .  .  Such  telegrams  should  either  be  para- 
phrased or  their  import  conveyed  in  a  written  note,  in  order  that  no 
clue  whatever  to  the  Department's  cipher  may  be  obtained."  (Mr. 
Bayard,  Sec.  of  State,  to  Mr.  Morgan,  May  2C,  1886,  MS.  Inst.  ^lex. 
i  XXI.  4d9.) 

"  To  the  office  of  the  National  Intelligencer.  I  saw  Mr.  Gales 
there,  somewhat  perplexed  by  the  publication  of  Mr.  Webster's  letter 
to  Edward  Everett,  recently  dispatched,  and  which  he  is  instructed  to 
read  to  I^rd  Aberdeen  and  give  him  a  copy  of  it  if  desired.  Gales 
asked  me  if  it  was  usual  in  negotiations  to  publish  in  the  newspapers 
controversial  notes  before  they  have  been  received  by  the  parties  to 
whom  thev  are  addressed.  I  told  him  it  was  not  usual  heretofore, 
but  that  of  late  years  all  negotiation  is  little  more  than  a  perpetual 
appeal  to  public  opinion,  and  the  negotiators  little  more  than  advo- 
cates before  the  tribunal  of  the  civilized  world.  I  referred  him  to 
the  case  of  the  Spanish  minister  Pizarro,  who  in  1818  addressed  to 
George  W.  Erving,  minister  of  the  United  States  in  Spain,  a  mani- 
festo against  "General  Jackson's  invasion  of  Florida,  equivalent  to  a 
declaration  of  war,  and,  before  waiting  for  our  reception  of  it,  pub- 
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lished  it  in  a  Hamburg  gazette,  whence  it  was  circulated  all  over 
Europe;  in  return  for  which,  my  answer  of  instructions  to  Erving 
was  communicated  to  Congress  and  published  all  over  the  Union 
before  it  could  reach  the  Spanish  minister  of  foreign  aifairs,  as  the 
counterpart  to  his  manifesto.  Other  instructions  of  more  recent 
occurrence  were  referred  to,  in  the  case  of  Gorostiza's  pamphlet,  pub- 
lished here  in  1836,  of  General  Cass's  publication  of  his  preposterous 
protest  against  the  ratification  by  France  of  the  quintuple  treaty, 
and  the  triangular  debates  between  the  British  Parliament,  the 
French  Legislative  Chambers,  and  the  North  American  Congress — 
like  a  game  of  chess  played  by  correspondence  between  the  Cape  of 
Good  Hope  and  Cape  Horn,  or  between  Nova  Zembla  and  New 
Zealand." 

11  J.  Q.  Adam's  Memoirs,  360.  AprU  13.  1843. 

The  publication,  by  a  foreign  minister  to  the  United  States,  "  of 
his  correspondence  with  the  Department  without  the  authority  of 
his  government,  is  believed  to  be  unexampled  in  the  history  of  diplo- 
macy and  not  decorous  to  the  government  of  the  United  States." 

Mr.  Forsyth,  Sec.  of  State,  to  Mr.  EHIs,  mln.  to  Mexico,  Dec.  9,  1836,  MS. 

Inst.  Mex.  XV.  88 
For  Mr.  Webster's  criticism  of  the  action  of  General  Cass  in  publishing 

in  France  his  protest  against  the  Quintuple  Treaty,  see  6  Webster's 

W^orks,  383. 

By  the  rules  of  the  Department  papers  connected  with  pending 
diplomatic  negotiations  can  not  be  made  public  unless  the  documents 
are  called  for  by  Congress  with  the  usual  limitations. 

Mr.  Marcy.  Sec.  of  State,  to  Mr.  McKeon,  Feb.  8.  1854,  42  MS.  Dom,  Let. 
210. 

"  Both  Houses  of  Congress  have  passed  resolutions  calling  upon  the 
President  for  information  in  reference  to  the  proposition  mentioned 
l>y  Lord  Clarendon  in  the  House  of  liords  on  the  31st  ult.,  relative 
to  the  reference  of  the  (Yntral  American  questions  to  arbitration. 
These  calls  will  reach  the  despatch  you  sent  to  me  last  evening.  In 
sending  it  in,  it  will  be  proper  to  do  this  by  Including  a  copy  of  your 
note  to  me  which  accompanied  that  despatch,  unless  I  should  hear 
from  you  by  eleven  o'clock  to-morrow  morning  that  such  a  course 
would  not  be  agreeable."  (Mr.  Marcy,  Sec.  of  State,  to  Mr.  Cramp- 
ton,  Brit,  min.,  "private."  Feb.  28,  1856,  MS.  Notes  to  Gr.  Br.  VII. 
517.) 

"  Your  despatch  of  Feb.  11th,  No.  595,  has  been  received,  together 
with  reports  of  the  debates  which  have  been  held  in  Parliament  upon 
the  condition  of  our  relations  toward  Great  Britain. 

"  On  the  11th  of  Julv  last  the  information  which  was  before  this 
Department  seemed  to  oblige  the  government  of  the  Uinted  States 
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to  take  into  immediate  consideration  a  probable  failure  of  all  its 
friendly,  appeals  to  Her  Majesty's  government  against  suifering  a 
deeply  concerted  and  rapidly  preparing  naval  war  to  be  waged 
against  the  United  States  from  British  ports  in  Europe  and  America, 
by  British  subjects  in  British  built  and  armed  vessels.  Events  which 
have  transpired  since  that  time,  such  as  the  intended  invasion  of 
Johnson's  Island  from  Canada,  the  case  of  the  Chesapeake,  the  escape 
of  the  Rappannock,  the  enlistment  of  seamen  and  sailors,  the  persis- 
tent proceedings  in  construction  of  Laird's  rams  under  false  pretences 
of  foreign  ownership,  and  especially  the  report  of  Mallery,  the  pre- 
tended Secretary  of  the  Navy  of  the  insurgents,  have  proved  that 
I  he  crisis  apprehended  in  July  was  not  overestimated  nor  too  soon 
anticipated  by  this  Department.  The  government  of  the  United 
States  took  the  subject  into  consideration  with  all  the  seriousness  and 
anxiety  that  could  not  fail  to  be  awakened  by  the  seeming  approach 
of  a  naval  conflict  with  Great  Britain  in  aggravation  of  our  exciting 
civil  war. 

"  The  result  of  this  deliberation  was  set  down  in  the  dispatch  which 
I  had  the  honor  to  address  to  you  on  the  day  before  mentioned.  That 
dispatch  was  addressed  to  you  because  the  interests  of  the  govern- 
ment and  people  of  the  United  States  seemed  to  require  that,  as  the 
representative  of  the  United  States  charged  with  conduct  of  their 
correspondence  with  the  government  of  (ireat  Britain,  you  should  be 
fully  informed  of  the  views  which  had  been  adopted  by  your  own 
government.  At  the  same  time,  in  this  case  as  in  all  others  in  which 
you  are  not  specially  directed  to  submit  our  instructions  to  Her 
Majesty's  government,  it  was  left  to  your  own  discretion  to  make  so 
much  or  so  little  use  of  the  knowledge  thus  imparted  to  you  of  the 
views  of  this  government  as  you  should  deem  expedient,  and  to  use 
it  in  such  manner  and  at  such  time  as  should  seem  to  you  best  calcu- 
lated to  avert  the  evils  apprehended. 

"  Nevertheless,  in  communicating  those  views  to  you,  I  scrupulously 
took  pains  equally  to  leave  no  ground  for  misapprehension  of  their 
directness  and  to  avoid  expressing  myself  in  any  way  that  could 
offend  the  dignity  or  wound  the  sensibility  of  the  British  government 
or  the  British  people. 

"  The  Constitution  of  the  United  States  requires  the  President 
from  time  to  time  to  give  to  Congress  information  concerning  the 
state  of  the  Union.  In  the  beginning  of  our  government  a  practice 
obtained  according  to  which  the  President  communicated  this  infor- 
mation on  the  assembling  of  Congress  in  a  full  and  comprehensive 
annual  speech  or  message,  to  which  are  appended  all  the  important 
reports  and  documents  which  have  been  placed  by  the  heads  of 
Departments  before  the  President  as  the  sources  and  evidences  of  the 
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information,  to  be  by  him  submitted  to  Congress.  It  is  hardly 
necessary  to  say  that  the  interest  of  Congress  and  of  the  people  of 
the  United  States  in  the  transactions  of  the  Executive  I>epartment, 
always  earnest,  l>ecame  intensified  with  the  breaking  out  of  the  civil 
war.  Our  foreign  affairs  have,  ever  since  the  war  began,  been  a 
subject  of  anxiety  as  deep  as  that  which  is  felt  in  regard  to  military 
and  naval  events.  The  government  continually  depends  upon  the 
support,  of  Congress  and  the  people,  and  that  support  can  be  ex- 
pected only  on  the  condition  of  keeping  them  thoroughly  and  truth- 
fully informed  of  the  manner  in  which  the  powers  derived  from  them 
are  executed.  Mutual  confidence  in  the  people  and  the  government 
is  a  condition  of  our  national  life. 

"  It  has  seemed  to  the  President  more  satisfactory  and  more  in 
harmony  with  our  vigilance  to  give  to  Congress  the  information  pre- 
scribed by  the  Constitution,  with  all  possible  fullness  at  the  begin- 
ning of  each  meeting  of  Congress,  rather  than  to  await  their  special 
calls  for  it  in  particular  cases,  as  is  generally  done  in  constitutional 
governments  when  the  Executive  or  its  ministers  hold  seats  in  the 
legislature. 

"  Congress  and  the  country  at  the  beginning  of  the  present  session 
had  a  right  to  be  put  fully  in  possession  of  a  complete  history  of  con- 
flicting claims  which  had  arisen  between  the  United  States  and  Great 
Britain  subsequently  to  the  last  preceding  annual  exposition  which 
had  been  submitted  by  the  President.  They  had  the  same  right  to 
see  my  despatch  to  you  of  the  11th  of  July,  1863,  that  they  had  to 
see  any  other  portion  of  the  executive  correspondence  concerning 
foreign  affairs.  This  history  would  be  incomplete  without  that 
account.  It  was  the  President's  duty  to  communicate  it,  unless 
special  reasons  of  a  public  nature  existed  for  withholding  it.  Only 
two  such  special  reasons  could  be  allowed,  namely,  one  that  the  pub- 
lication would  be  incompatible  with  the  public  interests  by  affecting 
a  friendly  negotiation  on  an  exciting  question.  But  the  question 
which  had  called  out  this  despatch  had  been  for  a  time  put  at  rest,  and 
mutually  satisfactory  explanations  between  the  two  governments 
had  been  rendered.  The  other  reason  was  that  the  publication  might 
give  offence  to  Great  Britain.  But  the  document  was  a  conmiunica- 
tion  from  this  government,  not  to  Her  Majesty's  government,  but  to 
its  agent.  The  paper  was  believed  to  be  as  respectful  to  the  British 
government  as  it  manifestly  was  earnest  and  sincere.  On  the  other 
hand,  to  withhold  so  important  a  portion  of  the  executive  correspond- 
ence would  have  seemed  to  imply  a  confession  that  it  was  improper 
in  itself,  while  to  practice  reserve  on  so  gi'cat  a  question  would  be 
liable  to  be  deemed  an  abuse  of  the  confidence  which  Congress  and 
the  people  had  so  freely  reposed  in  the  goverimient. 
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"The  President  now  learns  with  regret  that  British  statesmen, 
whose  opinions  he  would  be  the  last  to  undervalue,  have  declared  that 
in  their  judgment  portions  of  that  communication  are  disrespectful 
and  menacing  towards  Her  Majesty's  government. 

"  Comity  is  not  only  a  proper  but  even  an  indispensable  element  in 
diplomatic  intercourse.  A  just  and  enlightened  government  may 
readily  admit,  without  any  sacrifice  of  its  own  self-respect,  that  every 
other  government  is  entitled  to  judge  for  itself  what  expressions 
occurring  in  its  needful  intercourse  with  foreign  states  are  exception- 
able. 

"  You  are,  therefore,  authorized  to  say  to  Earl  Russell  that  nothing 
menacing  or  disrespectful  was  intended  by  any  expression  in  the  dis- 
patch before  referred  to,  and  that  the  paper  is  now  freely  referred  by 
the  President  to  Earl  Russell's  own  criticism  with  the  request  that 
whatever  expressions  contained  in  it  he  shall  consider  exceptionable  be 
deemed  to  be  hereby  withdrawn,  with  regret  on  the  part  of  this  gov- 
ernment that  those  expressions,  although  inadvertently,  had  been 
incorporated  in  a  paper  the  object  of  which  was  not  to  offend,  but  to 
remove  out  of  the  way  a  stumbling  block  of  national  offence ;  not  to 
provoke  war,  but  to  secure  peace  and  restore  harmony  between  Great 
Britain  and  the  United  States." 

Mr.   Seward,   Sec.  of  State,  to  Mr.  Adams,  min.  to  England,  No.  850, 

March  23,  1864,  MS.  luBt.  Gr.  Br.  XIX.  214. 
The  dispatch  above  referred  to,  viz,  Mr.  Seward,  Se(».  of  State,  to  Mr. 

Adams,  min.  to  England,  No.  (>51,  July  11,  1863,  is  printed  in  Dip. 

Cor.  1863,  I.  30a 

"At  the  same  time  I  think  it  proper  to  suggest  to  you  that  all  corre- 
spondence between  diplomatic  and  consular  agents  of  the  United 
States  residing  in  foreign  countries  is  conducted,  under  the  law  of 
nations,  confidentially,  with  amenability  only  to  the  government  of 
the  United  States." 

Mr.  Seward,  Sec.  of  State,  to  Mr.  Sullivan,  min.  to  Colombia,  Oct  25, 
18<>7,  MS.  Inst  Colombia,  XVI.  24a 

"  The  Department  gives  to  the  consideration  and  preparation  for 
publication  of  the  dispatches  of  its  agents  abroad  every  attention, 
with  the  object  of  guarding  against  the  publication  of  their  personal 
views,  which  might,  if  known,  expose  them  to  criticism  or  censure  in 
the  land  of  their  official  residence.  In  an  examination  of  the  blue 
books  of  other  governments  it  is  believed  that  far  more  care  is  here 
exercised  in  this  respect  than  in  other  countries.  It  is,  of  course,  im- 
possible to  prevent  malicious  or  honestly  mistaken  perversion  of  such 
publication  by  outside  parties.    .    .    . 

H.  Doc.  651— vol  4 46 
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"  If  the  propriety  of  making  such  matters  public  in  due  time  l)e  left 
to  the  discretion  of  the  Secretary  of  State,  it  is,  indeed,  possible  that 
his  views  as  to  what  parts  of  such  communications  may  or  may  not  be 
unobnoxious  to  adverse  criticism  may  differ  from  those  of  the  writer. 
The  latter  being  brought  into  direct  contact  with  the  foreign  adverse 
elements  surrounding  him,  is  naturally  often  better  qualified  to  judge 
of  what  may  be  liable  to  be  used  by  unfair  partisanship  to  his  dis- 
credit. Fully  aware  of  this,  the  Department  always  gives  the  most 
considerate  attention  to  any  intimation  its  agents  may  convey  that 
their  dispatches  are  to  be  deemed  confidential,  and  it  rarely  happens 
that  public  interests  are  so  grave  as  to  override  such  intimations." 

Mr.  Davis,  Acting  Sec.  of  State,  to  Mr.  Sargent,  May  23,  1883,  MS.  Inst. 
Germany,  XVII.  209. 

"  Even  with  all  the  care  that  can  be  exercised,  despatches  are  not  l*nfr€»- 
quentiy  imblished  which  get  their  writers  into  trouble.  It  may  be 
remembered,  for  instance,  that  the  late  Mr.  Marsh  became  Involved  In 
an  annoying  difficulty  In  Italy  on  account  of  the  publication  of  a  sen- 
tence (which  he  had  even  written  In  cipher)  In  one  of  his  confidential 
despatches,  questioning  the  sanity  of  the  King.  Of  still  more  recent 
date  is  the  difficulty  with  Germany,  arising  from  the  publication  of  a 
despatch  of  our  minister  on  the  porlc  question,  which  resulted  ulti- 
mately In  his  recall,  disguised  under  the  name  of  transfer."  ( Schuy- 
ler's Am.  Dip.  34.) 

See  the  case  of  Mr.  Russell,  In  Venezuela,  supra,  §  640. 

In  1883  a  question  was  raised  in  the  diplomatic  corps  at  Mexico,  on 
the  representation  of  the  Spanish  minister,  whether  the  publication 
by  the  Mexican  Government  of  correspondence  initiated  by  a  foreign 
minister,  without  previously  consulting  such  minister,  was  a  breach 
of  etiquette  against  which  the  diplomatic  corps  should  remonstrate. 
The  minister  of  the  United  States  declined  to  attend  a  meeting  of  the 
diplomatic  corps  for  the  purpose  of  discussing  the  question^  and  it 
does  not  appear  that  any  meeting  was  held.  The  Department  of 
State,  in  approving  his  action,  said  that,  in  the  absence  of  any  express 
reserve  or  pledge  of  confidence,  correspondence  between  governments 
was  the  property  of  either,  to  be  published  if  the  interest  of  either  re- 
quired, and  that  it  was  thought  to  be  immaterial  on  which  side  the 
correspondence  may  have  been  initiated. 

Mr.  Frelinghuysen,  Sec.  of  State,  to  Mr.  Morgan,  min.  to  Mexico,  No.  446, 
Aug.  28,  1883,  MS.  Inst.  Mexico,  XX.  656. 

"  In  the  published  reports  of  the  consuls  of  the  United  States,  No. 
96,  of  August,  1888,  there  was  printed,  on  page  205,  without  date,  a 
report  entitled  '  Tobacco  imports  into  Egj-pt,'  signed  by  Mr.  John 
Cardwell,  then  the  consul-general  of  the  United  States  at  Cairo. 
That  report  contained  reflections  upon  the  methods  in  which  com- 
mercial operations  were  understood  by  the  writer  to  be  conducted  by 
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Greek  merchants  in  the  Levant,  and  incidentally  embraced  a  general 
reference  to  the  Greek  people,  which  is  open  to  animadversion  as 
altogether  unnecessary  and  unjust. 

"  The  minister  of  Greece  in  England,  who  is  also  duly  accredited  to 
the  government  of  the  United  States  as  the  representative  of  the 
Hellenic  government,  brought  this  publication  to  the  personal  atten- 
tion of  Mr.  Phelps,  the  late  minister  of  the  United  States  in  London, 
and  was  assured  by  Mr.  Phelps  of  the  regret  with  which  the  publica- 
tion of  the  remarks  was  regarded  by  the  government  of  the  United 
States.  At  no  time  has  the  minister  of  Greece  availed  himself  of  his 
diplomatic  character  to  address  the  government  of  the  United  States 
formally  on  the  subject,  nor  has  any  representation  in  the  premises 
been  made  directly  to  the  minister  of  the  United  States  at  the 
Hellenic  court. 

"  This  government  appreciates  the  delicate  courtesy  and  good  will 
of  the  government  of  Greece  in  refraining  from  official  remonstrance 
in  respect  to  utterances  which,  from  their  nature,  could  not  have 
failed  to  wound  the  just  susceptibilities  of  the  people  of  Greece;  and 
in  turn  takes  pleasure  in  offering  to  that  government  a  sincere  ex- 
pression of  its  regret  that,  through  an  oversight  as  much  to  be  con- 
demned as  it  is  deplored,  the  remarks  of  Mr.  Cardwell  should  have 
been  thus  published. through  the  agency  of  a  subordinate  bureau  of 
this  Department. 

"As  his  Hellenic  Majesty's  government  is  aware,  the  reports  of 
the  officers  of  the  United  States  in  foreign  countries  are  prepared  for 
the  use  and  behoof  of  their  own  government.  Their  utility  can  not 
be  circumscribed  by  prohibition  or  censure  looking  to  the  exclusion 
of  subjects  of  report  save  such  as  may  be  agreeable  to  other  govern- 
ments or  peoples.  Hence,  were  Mr.  Cardwell  still  in  office,  this  gov- 
ernment could  not  assent  to  a  proposition  that  he  should  be  publicly 
censured  or  punished  for  a  statement  which,  however  erroneous  in 
judgment,  was  yet  clearly  privileged  as  between  the  agent  and  his 
principal. 

"  It  is,  acordingly,  for  the  publication  of  Mr.  Cardwell's  utterancc».s 
that  this  government  spontaneously  tenders  to  the  government  of 
Greece  its  sincere  regrets,  with  the  earnest  assurance  that  the  act  was 
by  no  means  intentional,  and  that  the  government  and  people  of  the 
United  States  are  actuated  only  by  the  most  cordial  respect  and 
friendship  for  a  country  and  people  to  whom  they  are  linked  by 
indissoluble  ties. 

"  You  are  at  liberty  to  read  this  instruction  to  his  Hellenic  Majes- 
ty's minister  for  foreign  affairs,  leaving  with  him  a  copy,  should  he 
so  desire.  At  the  same  time  you  may  say  to  him  that  copies  hereof 
will  be  sent  to  the  legation  of  the  United  States  in  London  and  to  our 
agency  and  consulate-general  at  Cairo  for  preservation  on  their  files ; 
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and  that  the  present  communication  will  in  due  course  appear  in  the 
published  diplomatic  correspondence  of  this  Department." 

Mr.  Blaine,  Sec.  of  State,  to  Mr.  Snowden,  mln.  to  Greece,  No.  26,  March 
8,  1890,  For.  Rel.  1889,  483. 

•'  I  have  the  honor  to  acknowledge  the  receipt  of  your  note  of  the 
30th  ultimo,  in  which,  in  the  name  of  the  Imperial  Government,  you 
call  attention  to  the  fact  that  certain  official  reports  of  the  American 
representatives  at  Apia,  found  among  the  printed  papers  relating  to 
Samoa  which  were  published  in  obedience  to  a  resolution  of  the 
United  States  Senate  of  January  29,  1895,  have  occasioned  a  feeling 
of  dissatisfaction  on  the  part  of  your  government,  by  reason  of  criti- 
cism [s]  therein  made  which  are  deemed  to  reflect  upon  the  Imperial 
Government  and  upon  German  subjects  who  had  gone  to  the  Samoan 
Islands  in  pursuance  of  the  general  act  of  Samoa  for  the  perform- 
ance of  official  duties.  To  instance  this,  you  refer  specifically  to  cer- 
tain remarks  of  Vice-Consul  Blacklock  and  Consul-General  Mulligan. 
You  add  that,  in  the  interest  of  the  maintenance  of  the  amicable 
relations  which  happily  exist  between  the  two  governments,  and  in 
order  to  avoid  any  difficulty  that  might  impair  these  amicable  rela- 
tions, the  Imperial  Government  has  hitherto  always  adhered  to  the 
system  of  previously  notifj'ing  the  United  States  Government  of  the 
publication  of  such  matters,  with  the  view  of  enabling  the  presenta- 
tion of  any  objections  to  the  manner  and  scope  of  the  contemplated 
examination  that  might  be  thought  proper,  and  you  express  the  re- 
gret of  the  Imperial  Government  that  the  United  States  Government 
had  not  the  same  consideration  for  it  in  the  present  case,  and  has  not 
observed  reciprocity. 

"  In  reply,  I  have  the  honor  to  say  that  while  this  government  was 
fully  aware  of  the  practice  to  submit  to  foreign  governments  official 
international  correspondence,  exchanged  with  it  upon  matters  requir- 
ing confidence  and  reserve,  and  did  in  fact  defer  to  the  judgment 
of  your  esteemed  predecessor,  before  publishing  in  the  executive  docu- 
ment in  question,  information  derived  from  the  notes  and  confidential 
memoranda  furnished  to  it  by  the  Imperial  Government,  it  has  not 
generally  regarded  this  courteous  practice  as  inviting  the  submission 
to  a  foreign  government  of  the  despatches  and  instructions  exchanged 
between  this  Department  and  its  agents  in  the  foreign  country  before 
publishing  the  same;  nor  do  T  recall  instance"^  where  such  correspond- 
ence affecting  matters  in  the  United  States  has  been  submitted  to  this 
government  before  publication  in  the  Blue  Books  or  other  official 
documents  of  other  governments.  Without  implying  that  any  in- 
stance is  at  present  recalled  to  mind  of  the  publication  of  German 
diplomatic  or  consular  reports  and  correspondence  reflecting  in  any 
way  upon  the  people  of  this  country  or  the  policy  of  their  govern- 
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ment,  I  may  remark  that  pointed. statements  and  unqualified  com- 
ments upon  such  matters  and  policy  are  at  times  found  in  the  official 
publioations  of  other  governments. 

••  However  this  may  be,  I  am  indisposed  to  question  the  propriety 
of  excluding,  as  your  note  seems  to  contemplate,  from  official  publica- 
tions of  this  character  statements  or  criticisms  which,  however  legiti- 
mate, or  made  necessary  in  the  performance  of  the  writer's  duty, 
might  appear  offensive  to  a  foreign  government  or  be  calculated  to 
wound  the  sensibilities  of  a  friendly  people.  This  course  is,  in  fact, 
pursued  by  this  Department  in  the  publication  of  its  consular  reports 
and  annual  diplomatic  correspondence,  as  well  as  in  the  compilation 
of  the  various  collections  of  diplomatic  and  consular  documents  called 
for  by  resolution  of  the  legislative  branch,  and  such  papers  are  usually 
edited  with  scrupulous  care  and  with  a  disposition  to  err  on  the  side 
of  abundant  consideration. 

"  In  the  present  case,  however,  it  is  proper  to  state  that  the  cor- 
respondence in  question  was  called  for  by  the  Senate  of  the  United 
States  under  circumstances  which  practically  excluded  such  a  course. 
The  Senate  resolution  called  unqualifiedly  for  all  the  communications 
touching  Samoa  received  since  the  ratification  of  the  Berlin  Treaty 
from  Judge  Ide  and  Mr.  Blacklock,  and,  although  apparently  limited 
to  the  consular  correspondence  of  Mr.  Blacklock,  it  was  ascertained 
to  be  intended  to  also  cover  the  correspondence  of  Mr.  Mulligan, 
Mr.  Blacklock's  principal.  The  voluminousness  of  the  documents 
and  the  nearness  of  the  end  of  the  session  constrained  the  instant 
preparation  of  the  correspondence,  many  of  the  originals  on  the 
Department's  files  being  sent  to  the  printer  for  that  purpose.  The 
only  permiasible  delay  arose  through  the  submission  to  the  British 
and  German  governments  of  the  diplomatic  correspondence  to  which 
I  above  alluded,  which,  being  of  record  in  the  respective  foreign 
offices,  permitted  of  a  telegraphic  reply  being  received  in  season.  It 
would  have  been  obviously  impossible  to  have  submitted  proofs  of 
our  consular  reports  by  mail  and  awaited  their  examination  and 
return  from  Berlin  within  the  four  weeks  intervening  between  the 
reception  of  the  Senate  resolution  and  the  close  of  the  session,  even 
had  it  been  supposed  that  the  submission  of  such  correspondence  was 
expected  or  regarded  as  usual. 

"  I  trust  that  these  statements  will  suffice  to  place  the  matter  in  its 
just  light  before  your  government,  and  I  cheerfully  express  regret 
that  anything  found  in  the  papers  made  public  under  the  circum- 
stances stated  should  have  been  deemed  incompatible  with  that 
friendly  regard  which  this  government  has  ever  striven  to  maintain 
with  other  peoples  and  governments." 

Mr.  Adee,  Act.  Sec.  of  State,  to  Baron  von  Thlelmann,  Grerman  ambassa- 
dor, No.  27,  Aug.  14,  1895,  MS.  Notes  to  Germany,  XI.  483. 
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"  Under  no  circumstances  should  any  public  or  official  paper  be 
published  without  the  express  consent  of  the  Department  of  State." 

Inst,  to  Dip.  Off.  of  the  United  States  (1897),  sec.  107,  p.  40. 

See  Mr.  Fish,  Sec.  of  State,  to  Mr.  Schuyler,  Jan.  26,  1877,  MS.  Inst 
Turkey,  III.  213;  Mr.  Blaine,  Sec.  of  State,  to  Mr.  Egan,  tels.,  Dec 
22,  1891.  and  April  2,  1892,  MS.  Inst  Chile.  XVII.  389,  407. 

"  One  of  the  essential  qualifications  of  a  diplomatic  representative  is  to 
observe  at  all  times  a  proi^er  reser\'e  in  regard  to  the  affairs  of  his 
government  and  the  knowledge  of  these  affairs  possessed  by  persons 
belonging  to  the  mission  must  be  regarded  as  confidential."  (Inst 
to  Dip.  Off.   (1897),  sec.  G5,  p.  25.) 

By  sec.  1751,  Revised  Statutes,  diplomatic  oflScers  are  forbidden  to  corre- 
siK)nd  with  any  newspaper  or  other  periodical,  or  with  any  person 
other  than  proper  ofllcers  of  the  United  States,  in  regard  to  the 
public  affairs  of  any  foreign  government  (Inst  to  Dip.  Off.  (1897), 
sec.  08,  p.  2G.) 

Public  addresses  are  likewise  prohibited  unless  upon  exceptional  festal 
occasions  in  the  country  of  official  residence,  and  on  such  occasions 
any  reference  to  political  issues  i)endlng  in  the  United  States  or 
elsewhere  should  be  carefully  avoided.  (Inst  to  Dip.  Off.  (1897), 
sec.  GO,  p.  20.) 

"  It  is  the  particular  desire  of  the  Department  of  State  that  no 
diplomatic  officer  should  retain  or  carry  away  with  him  drafts  or 
copies  of  his  official  correspondence.  Obedience  to  this  request  is 
enjoined,  inasmuch  as  it  has  sometimes  happened — and  may  at  any 
time  happen — that  on  the  death  of  the  possessor  of  such  copies  they 
pass  into  the  hands  of  others  not  so  scrupulously  observant  of  their 
confidential  character." 

Inst  to  Dip.  Off.  (1897),  sec.  100,  p.  39. 

See,  to  the  same  effect,  Mr.  Evarts,  Sec.  of  State,  to  Mr.  Tuttle,  May  19, 

1879,  128  MS.  Dom.  Let  184. 
As  to  record  books  that  are  kept  at  all  missions  of  the  United  States,  see 

Inst,  to  Dip.  Off.  (1897),  sec.  110,  p.  41. 

VIII.  CEREMONIAL. 
1.  Observance  of  Fobmalities. 

§   681. 

"  The  Comte  Sarsfield  began,  as  usual,  when  we  were  alone,  to  give 
me  a  lesson  of  etiquette;  this  is  a  trait  in  his  character;  no  man  more 
attentive  to  the  rules  of  ceremony  and  formality;  no  man  more  pre- 
cise. He  savs  that  when  I  made  an  entertainment  I  should  have 
placed  the  ambassador  of  France  at  my  right  hand  and  the  minister 
of  Spain  at  my  left,  and  have  arranged  the  other  principal  person- 
ages ;  and  when  I  arose  from  the  table,  I  should  have  said, '  Messieurs, 
voudriez  vous,'  &c.,  or  '  Monsieur  le  Due,  voudriez  vous,'  &c.    All 
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this,  every  one  sees,  is  a  la  Frangoise;  but  it  is  very  little  regarded 
here ;  and  it  was  because  it  is  generally  neglected  here,  that  I  neglected 
it.  But  the  Comte,  in  every  affair  of  dress,  billets,  rank,  &c.,  has, 
from  my  first  acquaintance  with  him,  ever  discovered  such  a  minute 
attention  to  little  circumstances.  How  is  it  possible  to  reconcile 
thase  trifling  contemplations  of  a  master  of  ceremonies  with  the  vast 
knowledge  of  arts,  sciences,  history,  government,  &c.,  possessed  by 
this  nobleman?  A  habit  of  living  in  the  world,  however,  is  neces- 
sary, a  facility  of  living  with  men — I'habitude  de  vivre  avec  les 
hommes.  • 

"  It  is  the  fashion  among  the  Dutch,  to  arrange  all  the  company  by 
putting  a  card  with  the  name  of  each  gentleman  and  lady  upon  the 
napkins  in  the  plate.  This  I  never  saw  practiced  in  France ;  indeed, 
they  attend  but  to  one  person  in  France;  the  feast  is  made  in  honor 
of  one  person;  that  is  the  ton.  Mr.  Visscher,  being  told  by  the  count 
that  he  and  I  were  to  dine  to-morrow  with  General  Van  der  Dussen, 
appeared  surprised,  and  said  that  the  general,  although  he  had  dined 
with  me  and  rode  with  me  on  horseback,  would  not  have  dared  to 
have  invited  me,  if  he  had  not  met  me  at  M.  Boreel's." 

John  Adams's  Diary,  Oct.  2.,  1782,  3  John  Adams's  Works,  276. 
See.  also,  Mr.  Adams  to  Mr.  Livingston,  April  2.S,  1782,  7  John  Adams's 
Works,  574. 

"  Ranks,  titles,  and  etiquettes,  and  every  species  of  punctilios,  even 
down  to  the  visits  of  cards,  are  of  infinitely  more  importance  in 
Europe  than  in  America,  and  therefore  Congress  can  not  be  too  ten- 
der of  disgracing  their  ministers  abroad  in  any  of  these  things,  nor  too 
determined  not  to  disgrace  themselves.  Congress  will,  sooner  or  later, 
find  it  necessary  to  adjust  the  rank  of  all  their  servants  with  relation 
to  one  another,  as  well  as  to  the  magistrates  and  officers  of  the  separate 
governments. 

"  For  example,  if,  when  Congress  abolished  my  commission  to  the 
King  of  Great  Britain,  and  my  commission  for  peace,  and  issued  a  new 
commission  for  peace,  in  which  they  associated  four  other  gentlemen 
with  me,  they  had  placed  any  other  at  the  head  of  the  commission,  they 
would  have  thrown  a  disgrace  and  ridicule  upon  me  in  Europe,  that  I 
could  not  have  withstood.  It  would  have  injured  me  in  the  minds  of 
friends  and  enemies,  the  French  and  Dutch,  as  well  as  the  English. 

"  It  is  the  same  thing  with  states.  If  Mr.  Jay  and  I  had  yielded  the 
punctilio  of  rank,  and  taken  the  advice  of  the  Count  de  Vergennes  and 
Dr.  Franklin,  by  treating  with  the  English  or  Spaniards,  before  we 
were  put  upon  the  equal  footing  that  our  rank  demanded,  we  should 
have  sunk  in  the  minds  of  the  English,  French,  Spaniards,  Dutch,  and 
all  the  neutral  powers.  The  Count  de  Vergennes  certainly  knows 
this;  if  he  does  not,  he  is  not  even  a  European  statesman;  if  he  does 
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know  it,  what  inference  can  we  draw  but  that  he  means  to  keep  us 
down  if  he  can ;  to  keep  his  hand  under  our  chin  to  prevent  us  from 
drowning,  but  did  not  lift  our  heads  out  of  water." 

Mr.  J.  Adams  to  Mr.  Livingston,  Nov.  8,  1782,  8  John  Adams's  Works,  3. 

"  Every  one,  who  has  any  knowledge  of  my  manner  of  acting  in  pub- 
lic life,  will  be  persuaded  that  I  am  not  accustomed  to  impede  the  des- 
patch or  frustrate  the  success  of  business  by  a  ceremonious  attention 
to  idle  forms.  Any  person  of  that  description  will  also  be  satisfied, 
that  I  should  not  readily*consent  to  lose  one  of  the  most  important 
functions  of  my  office,  for  the  sake  of  preserving  an  imaginary  dignity. 
But  perhaps,  if  there  are  rules  of  proceeding,  which  have  originated 
from  the  wisdom  of  statesmen,  and  are  sanctioned  by  the  common  con- 
sent of  nations,  it  would  not  be  prudent  for  a  young  state  to  dispense 
with  them  altogether,  at  least,  without  some  substantial  cause  for  so 
doing.  I  have  myself  been  induced  to  think,  possibly  from  the  habits 
of  experience,  that  in  general  the  best  mode  of  conducting  negotia- 
tions, the  detail  and  progress  of  which  might  be  liable  to  accidental 
mistakes,  or  unintentional  misrepresentations,  is  by  writing.  This 
mode,  if  I  was  obliged  myself  to  negotiate  with  any  one,  I  should  still 
pursue.  I  have,  however,  been  taught  to  believe,  that  there  is  in  most 
polished  nations  a  system  established,  with  regard  to  the  foreign  as 
well  as  the  other  great  departments,  which,  from  the  utility,  the 
necessity,  and  the  reason  of  the  thing,  provides,  that  business  should 
be  digested  and  prepared  by  the  heads  of  those  departments." 

President  Washington  to  Count  de  Moustler,  French  min,,  May  25,  1789, 
10  Washington's  Writings,  8,  9. 

*'  No  government  can  disregard  formalities  more  than  ours.  But 
when  formalities  are  attacked,  with  a  view  to  change  principles,  and 
to  introduce  an  entire  independence  of  foreign  agents  on  the  nation 
with  whom  they  reside,  it  becomes  material  to  defend  formalities." 

Mr.  Jefferson,  Sec.  of  State,  to  M,  Genet,  French  min.,  December  9,  171>3, 
when  refusing  to  accept  foreign  commissions  unless  addressed  to  the 
United  States,  or  to  the  President  of  the  United  states,  4  JeflT. 
Works,  90,  92. 

"With  regard  to  Mr.  Anderson's  objections  to  kissing  the  Bey's 
hand,  the  general  principle,  which  should  govern  all  the  agents  of  this 
country  abroad  in  their  personal  intercourse  with  the  sovereigns  to 
whom  they  are  accredited,  should  be,  in  matters  of  form,  rather  that 
of  accommodation  to  the  established  usages  of  the  place,  than  that 
of  adherence  to  those  of  our  own  country.  We  expect  this  deference 
to  our  customs  and  manners  from  foreign  agents  residing  here,  and 
it  is  but  just  that  we  should  yield  it  elsewhere.    As  Mr.  Anderson 
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complied  with  the  practice  on  his  first  arrival  at  Tunis,  the  Bey 
might  with  some  appearance  of  reason  consider  it  a  more  pointed 
mark  of  disrespect  in  him  to  refuse  the  same  compliance  afterwards. 
It  is  not  conceived  that  either  national  or  personal  dignity  requires 
an  inflexible  resistance  to  the  formalities  of  personal  respect  which, 
however  uncongenial  to  our  own  institutions,  are  understood  to 
import  no  degredation  in  the  countries  where  they  are  observed." 

Mr.  Adams,  Sec.  of  State,  to  Mr.  Shaler,  consul-general  at  Algiers,  No.  1, 
Jan.  13,  1818,  2  MS.  Desp.  to  Consuls,  85. 

"  Your  despatch  No.  24  has  been  duly  received  and  submitted  to 
the  President.  In  respect  to  your  attendance  upon  the  expected  coro- 
nation of  the  King,  I  am  instructed  to  say  that,  if  the  foreign  min- 
isters shall  be  generally  invited  to  be  present,  and  if  you  think  that 
your  absence  might  be  misinterpreted  and  have  a  bad  effect,  you  will 
attend  the  ceremony.  Whilst,  on  the  one  hand,  the  President  does 
not  wish  the  foreign  repVesentatives  of  the  United  States  unneces- 
sarily to  assist  in  a  mere  pageant,  he  would  not  on  the  other  have 
them  omit  showing  the  usual  respectful  attentions  to  the  governments 
near  which  they  happen  to  reside.  In  the  exercise  of  the  discretion 
which  is  thus  confided  to  you,  if  you  should  determine  to  witness 
the  coronation,  your  reasonable  expenses  will  be  allowed  you.  In 
regulating  them,  you  will  bear  in  mind  the  simplicity  of  our  institu- 
tions, and  the  economy  which  the  President  is  desirous  rigidly  to 
observe  in  every  branch  of  the  public  expenditure." 

Mr.  Clay,  Sec.  of  State,  to  Mr.  Brown,  min.  to  France,  No.  6,  March  29, 

1825,  MS.  Inst.  IT.  States  Ministers,  X.  252. 
The  United  States  sent  a  si^ecial  ambassador  to  the  coronation  of  King 

Edward  VII.  of  Great  Britain  in  1002,  and  to  the  celebration  of  the 

coming  of  age  of  King  Alfonso  XIII.  of  Spain  In  the  same  year.    (For. 

Rel.   1902,  498,  954.) 

"  You  will  perceive  that  my  absence  from  the  Te  Deum  in  celebra- 
tion of  the  taking  of  Algiers,  was  made  the  subject  of  a  newspaper 
paragraph  here.  Having  reason  to  believe  that  this  was  the  result  of 
a  diplomatic  manoeuvre,  intended  to  excite  an  unfriendly  feeling  at 
court  towards  the  government  of  the  United  States  to  lead  to  a  rejec- 
tion of  our  claims,  and  thereby  produce  a  breach  between  France 
and  the  United  States,  which,  in  the  present  crisis,  might  be  turned  to 
the  account  of  other  parties,  I  had  an  unceremonious  interview  on 
the  following  morning  with  the  Prince  de  Polignac,  in  which  I  called 
his  attention  to  this  article;  told  him  it  was  equally  unjust  to  my 
government  and  to  myself;  that  no  person  had  more  sincerely  rejoiced 
in  the  glorious  success  of  the  French  arms  than  I  had  done ;  that  the 
efforts  so  constantly  employed  by  my  government  to  repress  and 
chastise  piracy  everywhere,  as  well  as  the  friendly  sentiments  it  had 
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always  entertained  towards  his  Majesty's  government,  assured  me 
that,  both  for  the  sake  of  humanity,  and  as  a  glorious  illustration  of 
his  Majesty's  reign,  no  government  would  more  sincerely  sympathise 
with  his  Majesty  in  the  brilliant  success  of  his  noble  enterprise  than 
the  government  of  the  United  States,  and  begged  him  to  take  occa- 
sion to  intercept  or  remove  from  his  Majesty's  mind  the  injurious 
impressions  which  the  statement  in  question  was  calculated  to  make. 
He  received  this  explanation  in  the  most  cordial  manner,  and  assured 
me  that  he  would  take  great  pleasure  in  counteracting  a  statement, 
which  it  needed  no  assurances  to  convince  him  was  altogether  unjust. 
In  making  this  explanation,  which,  under  existing  circumstances, 
►-eemed  to  be  a  matter  of  prudence  at  least,  I  took  especial  care  not  to 
go  beyond  the  exigencies  of  the  occasion,  and  observed  to  the  prince 
that,  in  expressing  these  sentiments  as  to  the  happy  and  glorious 
termination  of  the  expedition,  I  did  not  wish  to  be  understood  as  say- 
ing anything  in  regard  to  ulterior  questions  upon  which  I  had  yet 
received  no  instructions  from  my  governmefit.  The  real  cause  of  my 
absence  from  the  Te  Deum  was  an  indisposition  which  confined  me  to 
my  bed  for  the  greater  part  of  the  day,  connected  with  a  belief  that  it 
was  a  matter  of  entire  indifference  whether  I  was  there  or  not — an 
opinion  confirmed  by  learning  since  that  several  other  members  of  the 
diplomatic  corps  were  also  absent." 

Mr.  Rives,  mln.  to  France,  to  Mr.  Van  Buren,  Sec.  of  State,  July  17, 
1830,  n.  Ex.  Doc.  147,  22  Cong.  2  sess.  138. 

"We  receive  from  all  monarchical  states  letters  announcing  the 
births  and  deaths  of  persons  connected  nearly  with  the  throne,  and  we 
respond  to  them  in  the  spirit  of  friendship  and  in  terms  of  courtesy. 
On  the  contrary,  on  our  part,  no  signal  incidents  or  melancholy 
casualties  affecting  the  Chief  Magistrate  or  other  functionaries  of 
the  Republic  are  ever  officially  announced  by  us  to  foreign  states. 
While  we  allow  to  foreign  states  the  unrestrained  indulgence  of  these 
peculiar  tastes,  we  carefully  practice  our  own.  This  is  nothing  more 
than  the  courtesy  of  private  life  extended  into  the  intercourse  between 
nations." 

Mr.  Seward,  Sec.  of  State,  to  Mr.  Webb,  mln.  to  Brazil,  July  24,  18G5, 
MS.  Inst.  Brazil,  XVI.  120. 

See  circular  letter  of  Mr.  Jay.  Sec.  for  For.  Aff.,  to  the  governors  of  the 
States,  June  14.  1785,  stating  that  Congress  had  received  a  letter  of 
the  27th  of  March  from  the  King  of  France,  announcing  the  birth 
on  that  day  of  a  prince  who  had  been  named  Duke  of  Normandy. 
(1  MS.  Am.  Let.  303.) 

"The  President  .  .  .  has  never  addressed  letters  of  congratulation 
to  rulers  upon  their  accession  to  the  throne,  except  in  reply  to  com- 
munications receiveil  from  them  on  that  subject."  (Mr.  Hale,  Act. 
Sec.  of  State,  to  Mr.  Boker,  No.  44,  Sept.  20,  1872,  MS.  Inst  Turkey, 
IL424.) 
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As  to  the  death  of  the  ex-Regent  of  Slam,  in  January,  1882,  and  the 
refusal  of  the  American  minister,  which  was  not  approved  by  the 
Department  of  State,  to  place  the  flag  of  the  legation  at  half-mast, 
see  Mr.  Frelinghuysen,  Sec\  of  State,  to  Mr.  Halderman,  No.  29,  Oct 
9,  1883,  MS.  Inst  Siam,  I.  25. 

Mr.  Willis,  the  American  minister  at  Honolulu,  having  been  invited 
"  to  participate  in  the  observance  "  of  the  17th  of  January,  which  the 
Hawaiian  legislature  had  made  a  national  holiday  in  celebration  of 
the  revolution  and  the  overthrow  of  the  monarchv,  he  was  instructed 
that,  on  the  assumption  that  he  would  not  be  requested  or  expected 
"  to  take  such  share  in  the  celebration  as  would  seem  properly  to 
pertain  to  Hawaiian  officers  or  citizens,"  he  should  "  accept  any  invi- 
tation to  attend  the  celebration  of  the  national  holiday  or  do  what- 
ever else  might  be  required  by  international  usage  and  comity  under 
the  circumstances,  if  the  celebration  of  a  national  holiday  in  any  other 
country  were  concerned.  The  Hawaiian  government  being  estab- 
lished de  facto,  our  rule  with  regard  to  the  acts  and  administration 
of  actual  governments  appears  to  warrant  no  distinction  between  it 
and  any  other  in  the  present  case." 

Mr.  Olney,  Sec.  of  State,  to  Mr.  Willis,  No.  148,  Dec.  11,  1896,  MS.  Inst 
Hawaii,  III.  300. 

As  to  the  flying  of  the  national  flag  on  the  anniversaries  of  other  nations, 
and  the  half -masting  of  the  flag  as  a  sign  of  condolence  on  the  death 
of  the  heads  of  other  states,  see  Mr.  Adee,  Acting  Sec.  of  State,  to 
Mr.  Dudley,  min.  to  Peru,  No.  3;{7,  Aug.  3,  1904,  For.  Rel.  11K)4,  698. 

On  May  17,  1898,  the  birthday  of  the  King  of  Spain,  Mr.  Bridg- 
man,  American  minister  at  La  Paz,  Bolivia,  received  by  special 
note  the  usual  announcement  that  the  flag  of  Spain  would  be  dis- 
played in  honor  of  the  occasion,  such  announcement  being  equivalent 
to  a  demand  for  the  display  of  the  United  States  flag  and  to  an  invi- 
tation to  the  reception  held  on  the  same  day  at  the  Spanish  consulate. 
Mr.  Bridgman  instructed  his  secretary  to  call  at  the  foreign  office  and 
orally  explain  that  as  war  existed  between  the  United  States  and 
Spain,  he  could  not  display  the  flag  nor  attend  the  reception.  His 
action  was  approved  as  having  been  discreet,  "  it  being  an  unwritten 
precept  of  diplomatic  etiquette,  that,  in  time  of  war  between  two 
nations,  their  representatives  at  neutral  capitals  maintain  a  guarded 
attitude  of  courteous  nonintercourse." 

Mr.  Day,  Sec.  of  State,  to  Mr.  Bridgman,  min.  to  Bolivia,  Xo.  28,  June  23, 
1898,  MS.  Inst.  Bolivia,  II.  89. 

In  case  of  the  marriage  of  a  member  of  a  royal  family  (e.  g.,  the 
Princess  of  the  Asturias),  if  the  diplomatic  body  as  such  attends,  the 
minister  of  the  United  States  may  take  part  and  convey  the  President's 
falicitations.  Si)ecial  representation  of  the  United  States  on  such 
an  occasion  is  not  customary,  and  indeed  "  no  invitation  to  that  end  is 
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remembered,"  the  President's  relation  "  being  official  toward  the  exec- 
utive power  with  which  this  government  maintains  relations,  rather 
than  personal  towards  the  dynasty." 

Mr.  Hay,  Sec.  of  State,  to. Mr.  Storer,  min.  to  Spain,  tel.,  Jan  26,  1901, 
MS.  Inst.  Spain,  XXIII  102;  Mr.  Hill,  Act.  Sec.  of  State,  to  Mr. 
Storer,  No.  294,  Feb.  12,  1901,  id.  106 

Replying  to  an  inquiry  as  to  the  proper  manner  of  addressing  to 
foreign  governments  invitations  to  appoint  delegates  to  the  Interna- 
tional Commercial  Congress  to  be  held  in  Philadelphia  in  October, 
1899,  the  Department  of  State  said : 

"  In  the  case  of  governments  near  which  the  United  States  have 
diplomatic  representatives  accredited,  and  of  Bulgaria,  Montenegro, 
the  Orange  Free  State,  and  the  South  African  Republic,  the  invita- 
tions should  be  addressed  to  the  ministers  for  foreign  affairs. 
.  "  In  the  case  of  colonies,  either  self-governing  or  dependent,  the 
invitations  should  be  addressed  to  the  head  of  the  colony  by  title, 
as,  for  instance,  the  Viceroy  of  India,  the  Governor-General  of 
Canada,  etc. 

"All  the  invitations  should  be  sent  to  this  Department,  which  will 
properly  transmit  them." 

Mr.  Hill,  Assist.  Sec.  of  State,  to  Mr.  Vi^ilson,  March  10.  1899,  235  MS. 

Dom.  Let.  384. 
See,  in  this  relation,  Mr.  Seward,  Sec.  of  State,  to  Mr.  Hovey,  mln,  to 

Peru.  No.  50,  Aug.  14,  1867,  Dip.  Cor.  1867,  II,  774. 

"An  invitation  extended  to  the  President  of  Mexico  to  visit  Chicago 
in  October,  on  the  occasion  of  laying  the  corner  stone  of  the  United 
States  government  building  in  that  city,  was  cordially  accepted  by 
him,  with  the  necessary  consent  of  the  Mexican  Congress,  but  the  ill- 
ness of  ft  meml)er  of  his  family  prevented  his  attendance.  The  min- 
ister of  foreign  relations,  however,  came  as  the  personal  representative 
of  President  Diaz  and  in  that  high  character  was  duly  honored." 
President  McKlnley,  annual  message,  Dec.  5,  1899,  For.  Rel.  1899,  xxvL 

2.  Rules  of  Precedence. 
(1)  diplomatic  grades. 

§  682. 

The  general  rules  of  the  Department  of  State  in  treating  questions 
of  })recedence  among  the  envoys  accredited  to  the  Government  of  the 
United  States,  are  as  follows: 

"1.  The  rules  of  Vienna  [as  modified  by  the  Congress  of  Aix-la- 
Chapelle]  are  followed,  whereby  four  grades  of  diplomatic  repre- 
sentation are  recognized,  to  wit:  Ambassador,  Minister  Plenipoten- 
tiary, Minister  Resident,  and  Charge  d'Affaires. 
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"  2.  In  each  of  these  grades  individual  precedence  is  determined  by 
the  date  of  the  envoy's  presentation  of  his  credentials. 

"  3.  The  holding  by  the  envoy  of  an  additional  consular  office  is 
entirely  disregarded;  only  the  diplomatic  rank  he  holds  as  chief  of 
the  mission,  permanently  or  for  the  time  being,  is  taken  into  account. 

"  4.  A  charge  d'affaires  missi^  that  is,  a  person  bearing  a  letter  ad- 
dressed to  the  Secretary  of  State  accrediting  him  as  charge  is  looked 
upon  as  a  permanent  envoy  of  the  4th  class,  and  as  such  takes  prece- 
dence over  a  charge  d'affaires  ad  interim. 

"  5.  Any  member  of  the  regular  diplomatic  personnel  of  a  mission 
may  become  charge  d'affaires  ad  interim  upon  presentation  as  such 
to  the  Secretary  of  State  by  the  retiring  envoy,  or  ex  officio  upon  the 
death  or  disability  of  the  regular  head  of  the  mission.  A  consular 
officer,  not  holding  a  diplomatic  appointment  also,  may  not  become 
a  charge  d'affaires  ad  interim;  he  can  only  be  made  a  charge 
d'affaires  missi  by  special  credentials  in  that  capacity.  In  neither 
case  would  the  fact  of  the  charge's  holding  a  coincident  consular  ap- 
pointment affect  his  precedence  as  charge. 

"6.  The  same  rule  holds  as  to  the  higher  grades  of  diplomatic 
representation.  Thus,  the  title  and  combined  office  of  minister 
president  and  consul  general  is  not  uncommon,  but  the  supernumer- 
ary consular  office  neither  adds  to  nor  detracts  from  the  diplomatic 
rank.  The  officer  is  simply  a  minister  resident  for  all  purposes  of 
diplomatic  precedence.  Only  as  to  consular  functions  would  his  con- 
sular rank  be  considered  in  fixing  his  precedence  among  consular 
officers. 

"  7.  The  fact  that  a  chief  of  a  foreign  mission  in  one  country  may 
at  the  same  time  l)e  accredited  in  the  same  or  another  diplomatic 
capacity  to  the  government  of  another  country  dcK*s  not  affect  his 
precedence  in  either.  For  instance,  the  United  States  envoy  extraor- 
dinary and  minister  plenipotentiary  to  Ilayti  is  also  accredited  to  the 
Dominican  Republic  as  charge  d'affaires  (mixffi).  His  absolute  rank 
in  the  diplomatic  body  at  Santo  Domingo  city  is  merely  that  of 
charge  d'affaires,  while  his  relative  precedence  among  the  charges  is 
understood  to  be  fixed  by  the  date  of  his  reception  by  the  Dominican 
minister  of  foreign  affairs." 

Mr.  I  lay,  Se<*.  of  State,  to  Mr.  Sampson,  in  In.  to  Ecuador.  Xo.  1.11,  Feb.  17, 

1J)(M).  MS.  Inst.  Ecuador,  II.  22. 
See  Mr.  Foster,  Sc<*.  of  State,  to  Mr.  Heard,  No.  151,  Dip.  Series,  Oct.  :U, 

181)2,  MS.  Inst.  Corea,  I.  414. 

By  the  rules  of  the  congressc^s  of  Vienna  and  Aix-la-Chapelle,  the 
eldest  (by  date  of  commission)  of  the  chief  grade  of  diplomatic 
officers  takes  precedence  of  the  others,  and  the  eldest  also  when  they 
are  all  of  the  same  grade;  and,  while  the  Ignited  States  was  not  a 
party  to  those  rules,  they  may  be  said  to  have  constituted  merely  a 
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formal  recognition  by  the  chief  powers  of  Europe  of  a  custom  which 
had  been  the  law  of  nations  on  the  subject  ever  since  diplomacy  began 
in  modem  times,  and  as  such  they  have  been  practically,  accepted  by 
this  government. 

Mr.  Seward,  Sec.  of  State,  to  Mr.  McMatb,  consul  at  Tangier,  No.  40,  Dec. 
30,  1868,  For.  Rel.  1868,  II.  172. 

"  The  rule  of  this  Department  arranges  diplomatic  agents  in  the 
order  of  seniority  according  to  the  date  of  their  formal  reception." 

Mr.  Bayard,  Sec.  of  State,  to  Mr.  Dinsmore.  min.  to  Corea,  Jan.  26,  1888, 
For.  Rel.  1888.  I.  443. 

"As  a  general  thing,  new  credentials  (maintaining  the  same  rank) 
do  not  alter  the  precedence  gained  by  priority  of  original  reception. 
This  is  the  rule  the  United  States  follows." 

Mr.  Bayard,  Sec.  of  State,  to  Mr.  Buck,  May  27,  1886,  MS.  Inst.  Peru, 
XVII.  217. 

"  While  the  rule  of  this  Department  is  to  assign  precedence  to 
foreign  representatives  of  equal  grade  in  the  order  of  their  official 
audiences  of  reception,  it  is  equally  the  practice  to  fix  the  time  for 
such  audience  according  to  priority  of  notification  of  arrival.  Al- 
though not  an  adhering  signatory  of  the  protocols  of  the  Congress  of 
Vienna,  this  government  has  found  it  convenient  to  follow  in  practice 
the  scheme  of  precedence  adopted  in  the  session  of  March  9,  1815, 
under  the  4th  rule  of  which  '  Diplomatic  agents  shall  take  precedence 
in  their  respective  classes  according  to  the  date  of  the  official  notifi- 
cation of  their  arrival.'  Questions  affecting  the  precedence  of  new- 
coming  representatives  are  thus  readily  met;  but  the  rules  of  Vienna 
do  not  provide  for  the  case  of  a  change  in  the  rank  of  a  representa- 
tive while  already  in  the  country  to  which  he  is  accredited;  and  as 
to  these  cases,  the  official  notification  by  the  resident  representative 
of  the  new  dignity  conferred  upon  him  obviously  takes  the  place  of 
the  notification  of  a  new  agent's  arrival,  and  is  duly  respected  within 
n^nsonable  limits  of  delay  in  fixing  the  date  of  his  reception  by  the 
President." 

Mr.  Grosham,  Sec.  of  State,  to  Mr.  Patenotre,  French  min.,  April  11.  1893, 
MS.  Notes  to  France,  X.  278. 

In  a  debate  in  the  Senate,  March  21,  1848,  on  the  appropriation 

for  a  mission  to  the  Papal  States,  Mr.  Calhoun,  re- 
Papal  representa-  ferring  to  the  possibility  of  a   Papal  legate  being 

sent   to  Washington  in  return  and  the  question  of 
precedence  l)eing  rai-ed,  said : 

''  Our  established  rule  is,  that  the  minister  bearing  the  oldest  com- 
mission in  each  grade,  takes  precedence.     I  feel  assured,  that  to  give 
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precedence  here  to  the  Pope's  legate,  upon  spiritual  grounds,  which 
is  the  case  in  Europe,  would  produce  a  very  undesirable  and  dan- 
gerous excitement.  If  the  Pope  should  entertain  any  design  of 
sending  a  legate  to  this  Government,  I  trust  that  the  precaution  of 
informing  him  with  regard  to  the  difficulty  on  this  point  will  be 
observed.    ... 

"Mr.  Cass.  ...  In  Europe,  by  universal  consent,  the  Pope's 
legate  takes  precedence  of  any  member  of  the  same  grade  in  the 
diplomatic  corps.  ...  In  this  country,  of  course,  the  principle 
is  unknown,  and  I  really  do  not  see  how  the  government  can  be  called 
on  to  settle  such  a  question. 

"  Mr.  Calhoun.  It  has  settled  it. 

"Mr.  Cass.  Well,  I  cannot  imagine  how  such  a  question  could 
arise,  except  as  a  matter  of  etiquette  in  going  to  the  dinner  table. 

"  Mr.  Calhoun.  The  Senator  certainlv  must  know  that  as  between 
the  diplomatic  corps  this  is  a  point  insisted  upon,  and  that  it  has 
been  passed  upon  here.  Within  my  recollection  a  case  has  occurred 
in  which  swords  were  drawn  between  the  French  and  English  minis- 
ters in  the  antechamber  of  the  Presidential  mansion ;  and  during  the 
short  period  in  which  I  was  in  the  Department  of  State,  the  point 
was  presented,  requiring  grave  deliberation,  so  much  so,  that  in  that 
case  I  thought  proper  to  consult  Mr.  Adams,  who  had  had  more 
experience  in  such  matters. 

"  Mr,  Cass.  That  case  does  not  apply  to  the  point  of  my  remarks. 

"  Mr.  Calhoun.  It  was  then  established  that  any  minister  should 
take  rank  according  to  the  date  of  his  commission.  Though  as  be- 
tween ourselves  there  may  be  no  question  of  this  kind,  yet  there  can 
be  no  doubt  that  if  the  Pope's  legate,  if  sent  here,  should  take  preced- 
ence of  all  the  other  members  of  the  diplomatic  corps  in  the  face  of 
this  established  princi[)le,  I  take  it  for  granted  that  his  claim  would 
not  be  respected ;  and  the  Pope  should  be  apprized  of  it. 

"  Mr.  Cass.  I  assure  the  honorable  Senator  from  South  Carolina 
that  were  the  Pope's  minister  here,  every  member  of  the  diplomatic 
corps  would  make  his  bow  to  him,  and  allow  him  to  pass  first  to  the 
dinner  table.'" 

Api)eiidlx  to  the  Conjc.  Globe,  30  ('ong.  1  sess.  (1847-8),  410. 
Mr.    Cass    and    Mr.    Calhoun    both    voted    for    the    ai)i)roprIatlon.     See 
supra,  §  18. 

"  I  have  to  acknowledge  receipt  of  your  letter  of  the  5th  instant, 
in  which  you  ask  the  meaning  of  the  claust*  in  the  document  entitled 
'  Diplomatic  and  Consular  Service  of  the  United  States,'  which  reads 
as  follows :  '  The  present  regulations  shall  not  cause  any  innovations 
with  regard  to  the  representative  of  the  Pope.' 

'•  The  paragraphs  of  which  the  above  is  one  have  l)een  printed  in 
the  Department  registers  since  1874.     You  are  informed  that  the  rules 
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of  the  Congresses  of  Vienna  and  Aix-la-Chapelle  were  framed  in  1815 
and  1818,  when  the  States  of  the  Church  existed  as  a  temporal  power. 
Since  the  unification  of  Italy,  the  Vatican  sends  nuncios  or  legates 
only  to  governments  with  which  it  has  concordats.  The  rules  of  the 
Congress  of  Vienna  subsist  as  to  these  papal  representatives,  to  the 
extent  of  continuing  the  honorary  precedence  of  the  nuncio  at  courts 
where  the  Vatican  maintains  representation.  At  Madrid,  for  exam- 
ple, the  traditional  rule  gave  precedence  to  the  papal  nuncio  as  dean 
of  the  diplomatic  body,  and  the  accession  of  Spain  to  the  rules  of 
Vienna  caused  no  '  innovation '  in  the  practice  of  that  court. 

"  The  government  of  the  United  States  has  sent  no  envoy  to  the 
Vatican  since  the  government  of  the  States  of  the  Church  ceased  to 
exist,  nor  has  it  received  an  envoy  of  the  Pope." 

Mr.  Uhl.  Act.  Sec.  of  State,  to  Mr.  Dunbar,  Sept.  10,  1894,  198  MS.  Dom. 
Let.  525. 

See,  also,  Mr.  Adee,  Act.  Sec.  of  State,  to  Mr.  Hicks,  mln.  to  Peru,  No.  118, 
Feb.  19, 1891,  MS.  Inst  Peni,.XVII.  453. 

"  With  the  States  of  the  Church  the  United  States  maintained  diplomatic 
relations  for  many  years;  but,  in  18(58,  Congress  neglected  to  make 
appropriations  for  the  support  of  a  mission,  and  the  minister  was 
withdrawn.  In  his  annual  message  to  Congress  in  1871,  President 
Grant  said :  *  I  have  l)een  officially  informed  of  the  annexation  of  the 
States  of  the  Church  to  the  Kingdom  of  Italy,  and  the  removal  of  the 
capital  of  that  Kingdom  to  Rome.  In  conformity  with  tlie  estab- 
lished iwlicy  of  tlie  United  States,  I  have  recognized  this  change.' " 
(Mr.  J.  C.  B.  Davis,  Treaty  Notes,  1346.) 

The  precedence  of  the  papal  representative  as  dean  of  the  diplomatic 
corps  is  a  personal  courtesy  paid  to  his  sacred  calling,  and  is  incapabi  j 
of  delegation  or  assignment. 

Mr.  Olney,  Sec.  of  State,  to  Mr.  Smythe,  No.  184,  Feb.  20,  1897,  MS.  Inst 
Ilayti,  III.  521. 

"  If  the  foreign  reprCvSontative  l)e  dissatisfied  with  the  place  assigned 

to  him,  his  appeal  to  the  master  of  ceremonies   (if 

Dean  of  diplomatic  ,,  ,  .  j.xv  ••.  ±  ^       -  /»•• 

there  be  one),  or  to  the  minister  of  foreign  affairs,  is 
in  order.  Such  a  question  could  not,  it  is  thought,  be 
decided  by  the  dean  of  the  diplomatic  body.  But  in  all  matters 
affecting  the  personal  relations  of  the  members  of  the  diplomatic  body 
among  themselves,  or  their  social  relations  to  the  unofficial  com- 
munity in  which  they  reside,  the  dean  of  the  body  may  very  properly 
be  asked  to  advise,  or  even  decide,  if  so  requested.  These  matters 
would  not  appear  to  be  referable  to  the  government  of  the  country 
represented  by  the  dean,  for  the  dean.ship  is  not  a  function  represent- 
ing the  officer's  government,  but  is  personal  and  limited  in  its  effects 
to  the  local  diplomatic  circle." 

Mr.  Hay,  Sec.  of  State,  to  Mr.  Sampson,  miu.  to  Ecuador,  No.  131,  Feb.  17, 
1900,  MS.  Inst  Ecuador,  II.  22. 
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"  Consuls  have  no  claim  under  international  law  to  any  foreign 
ceremonial,  and  no  right  of  precedence  except  among  themselves  and 
in  their  relation  to  the  military  and  naval  officers  of  their  own 
country." 

Mr.  Hay,  Sec.  of  State,  to  Sec.  of  Navy,  May  12, 1900, 245  MS.  Dom.  Let.  87. 

"  I  should  say,  therefore,  that  it  is  not  at  aU  necessary  for  the  governor 
[of  Porto  Rico]  *  to  call  in  person  upon  all  consular  officers.'  Consuls- 
general  rank  with  commanders  in  the  Navy  or  brigadier-generals  in 
the  Army.  Consuls  rank  with  captains  in  the  Navy,  .  .  .  colonels 
in  the  Army.  Subordinate  consular  officers  rank  with  lieutenants  in 
the  Navy  or  captains  in  the  Army."     (Ibid.) 

(2)    AMBASSADOBIAIi    PBIVnJSQES. 

§  683. 

"  The  Emperor  has  intimated  that  he  expects  an  ambassador  from 
us.  Let  him  understand  that  this  may  be  a  custom  of  the  Old  World, 
but  it  is  not  ours ;  that  we  never  sent  an  ambassador  to  any  nation." 

Mr.  Jefferson,  Sec.  of  State,  to  Mr.  Barclay,  consul  in  Morocco,  May  13, 
1791,  MS.  Inst  U.  States  Ministers,  I.  45. 

Should  the  Bey  of  Tunis  send  an  ambassador  to  the  United  States, 
"  it  must  be  in  a  vessel  of  his  own,  and  at  his  own  expense." 

Mr.  Adams,  Sec.  of  State,  to  Mr.  Shaler,  consul-general  at  Algiers,  No.  1, 
Jan.  13,  1818,  2  MS.  Desp.  to  Consuls,  85. 

"  It  being  supposed  to  be  desirable  for  the  mutual  convenience  of 
the  Secretary  of  State  and  of  the  diplomatic  agents  of  foreign  powers 
accredited  to  this  government,  that  the  practice  which  is  understood 
to  prevail  in  the  capitals  of  other  countries,  of  granting  those  repre- 
sentatives interviews  on  business  at  a  stated  time,  should  be  introduced 
liere,  I  have  the  honor  to  inform  you,  sir,  that  on  Saturday  next,  at 
twelve  o'clock,  and  at  the  same  hour  on  every  succeeding  Saturday, 
I  will  be  happy  to  receive  you  for  the  purpose  indicated.  Diplomatic 
agents  will  be  received  in  the  order  in  which  they  may  reach  the 
Department. 

"  This  arrangement,  however,  is  not  intended  to  prevent  the  recep- 
tion of  those  agents  on  other  occasions  which  in  their  judgment  may 
not  admit  of  delay." 

Mr.  Seward,  Sec.  of  State,  to  Mr.  Mercier,  French  min.,  circular,  Oct.  7, 
1801,  MS.  Notes  to  French  Leg.  VII.  67. 

"  The  qucvstion  [of  appointing  ambassadors]  is  one  which,  on  pre- 
vious occasions,  has  been  considered  by  this  government,  with  unfa- 
vorable conclusions.  Certain  foreign  powers — Austria  and  Spain, 
for  instance — ^liave  proposed  to  send  ambassadors  here  if  the  United 

H.  Doc.  551— vol  4 47 
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States  would  raise  in  like  manner  the  grade  of  our  representatives  at 
their  courts.  The  answer  has  been  that  the  proposed  change  would 
be  a  possible  source  of  embarrassment  here,  but  without  setting  forth 
the  grounds  for  so  replying.  It  is  a  historical  fact  that  the  so-called 
personally  representative  character  adhering  to  an  ambassador  is 
compatible  with  the  repersentation  of  a  republic.  As  abstract 
theory,  it  is  perhaps  more  suitable  that  the  collective  dignity  of  a 
self-governed  state  should  be  concentrated  in  and  represented  by  one 
of  its  citizens  abroad,  than  that  the  real  personality  of  the  sovereign 
should  be  imagined  as  present  at  each  foreign  court  in  the  person  of 
a  delegate ;  and  it  may  be  that  this  course  of  reasoning  led  the  fram- 
ei*s  of  our  government  to  use  the  phrase  '  ambassadors,  and  other 
public  ministers.'  Still,  in  practice,  objections  are  seen,  and  while 
on  the  one  hand  there  might  be  social  embarrassments  occasioned 
here  in  public  intercourse  with  one  supposed  to  embody  the  personal 
rank  and  dignity  of  a  monarch,  on  the  other  would  be  the  perhaps 
painful  incongruity  of  forcing  our  representative  abroad  to  face  the 
alternative  of  meeting  from  private  resources  the  expenses  of  a  mode 
of  life  beyond  any  salary  which  our  Congress  would  be  likely  to 
attach  to  the  ambassadorial  rank,  or  falling  below  the  social  plane 
of  those  whose  equals  they  became  in  name. 

"  Under  all  these  circumstances,  this  Department  could  not  in  jus- 
tice to  its  ministers  abroad  ask  Congress  to  give  them  higher  rank 
wuth  their  present  salaries ;  neither  could  it  with  propriety  appeal  to 
Congress  for  an  allowance  commensurate  with  the  necessary  mode  of 
life  of  an  ambassador." 

Mr.  Frellnghuysen,  Sec.  of  State,  to  Mr.  Hunt,  mln.  to  Russia,  No.  87, 
Jan.  31,  1884,  MS.  Inst  Russia,  XVI.  388. 

In  Constantinople  It  was  long  the  practice  for  the  senior  ambassador,  as 
doyen  of  the  diplomatic  corps,  to  call  the  ambassadors  and  ministers 
together,  in  consultation,  on  matters  of  common  interest,  particularly 
those  affecting  the  capitulations.  At  length,  the  seniority  happening 
to  belong  to  the  Persian  ambassador,  objection  was  made  to  recog- 
nizing him  in  such  maters,  on  the  ground  that  his  government  had 
no  interest  in  the  capitulations,  nor  community  of  interest  with  the 
Western  powers.  In  consequence,  the  meetings  of  the  corps  for  some 
time  fell  into  abeyance.  It  was  finally  arrai^ged  that,  when  the 
senior  ambassador  present  happened  to  be  that  of  Persia,  the  diplo 
matic  corps  should  be  convoked,  upon  matters  affecting  the  capitula- 
tions, by  the  senior  Christian  ambassador.  (Mr.  Wallace,  mln.  to 
Turkey,  to  Mr.  Frellnghuysen,  Sec.  of  State,  No.  87,  April  17,  1882, 
MS.  Desp.  from  Turkey;  Mr.  Frellnghuysen,  Sec.  of  State,  circular, 
April  17,  1882,  3  MS.  Circulars ;  circular,  Jan.  30.  1883,  3  MS.  Circu- 
lars, 65 ;  Mr.  Frellnghuysen  to  Mr.  Hunt,  No.  13,  Sept  21,  1882,  MS. 
Inst.  Russia,  XVI.  309.) 

See,  also,  Mr.  Frellnghuysen,  Sec.  of  State,  to  Mr.  Wallace,  min.  to  Tur- 
key, tel.,  March  1,  1884,  and  desp.  No.  167,  March  26,  1884,  MS.  Inst 
Turkey,  IV.  91, 101. 
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'  "The  question  of  sending  and  receiving  ambassadors,  under  the 

existing  authorization  of  the  Constitution  and  the  statutes,  has  on 
several  occasions  had  more  or  less  formal  consideration,  but  I  can  not 
find  that  at  any  time  the  benefits  attending  a  higher  grade  of  cere- 
monial treatment  have  been  deemed  to  outweigh  the  inconveniences 
which,  in  our  simple  social  democracy,  might  attend  the  reception  in 
this  country  of  an  extraordinarily  privileged  foreign  class. 

"  It  seems  hardly  necessary  to  point  out  in  detail  considerations 
which  will  doubtless  readily  suggest  themselves  to  your  discernment 
"  I  infer  from  your  statement  that  the  position  of  the  United 
States  minister  in  the  order  of  precedence,  especially  after  a  change 
in  the  mission,  when  the  newcomer  necessarily  falls  to  the  foot  of 
the  list,  may  entail  delay  in  obtaining  access  to  the  secretary  of  for- 
eign affairs  in  the  ordinary  transaction  of  business.  This  is  regulated 
in  Washington  and  in  several  other  capitals  by  the  adoption  of  the 

;  rule  detxir  priori^  with  entire  acceptability. 

I  "  In  1871,  when  Mr.  George  Bancroft  was  minister  of  the  United 

States  at  Berlin,  the  question  of  his  yielding  the  pas  at  the  foreign 
office  in  everyday  intercourse  to  representatives  of  higher  grade  or 
longer  residence  came  up   for  consideration.     I  inclose  transcript 

I  of  a  dispatch  from  Mr.  Bancroft,  reporting  the  rule  then  adopted 

I  by  Prince  von  Bismarck." 

Mr.  Bayard,  Sec.  of  State,  to  Mr.  Phelps,  July  2,  1885,  MS.  Inst  Gr.  Brit 
XXVII.  499. 
I  MK.  Le  Mamea,  the  Snmoan,  who  signed  on  the  part  of  his  Government 

the  treaty  with  the  United  States  concluded  at  Washington  Jan.  17, 
1878,  though  described  in  the  treaty  as  an  envoy  extraordinary,  Is 
twice  designated  in  the  records  of  the  Department  of  State  as  an 
"ambassador."  (Mr.  Brown,  chief  clerk,  to  Mr.  Baldwin,  April  17, 
1878,  122  MS.  Dom.  Let  478 ;  Mr.  F.  W.  Seward,  Act  Sec.  of  State, 
to  Admiral  Howell,  April  29,  1878,  Id.  575.) 

"  Since  the  passage  of  the  act  of  March  3,  1803,  authorizing  the 
!  President  to  raise  the  grade  of  our  envoys  to  correspond  with  the 

!  rank  in  which  foreign  countries  accredit  their  agents  here,  Great 

I  Britain,  France,  Italy,  and  Germany  have  conferred  upon  their  rep- 

I  resentatives  at  this  capital  the  title  of  ambassador,  and  I  have  re- 

sponded by  accrediting  the  agents  of  the  United  States  in  those 
countries  with  the  same  title.     A  like  elevation  of  mission  is  an- 
'  nounced  bv  Russia,  and  when  made  will  be  similarlv  met.     This 

step  fittingly  comports  with  the  position  the  United  States  hold  in 

the  familv  of  nations." 

•■ 

President  C4eveland,  annual  message.  Deo.  4.  180.3,  For.  Rel.  18.<)3.  xii. 
As  to  the  appointment  of  Sir  .Tulian  Paunoefote  as  British  ambassador — 

the  first  In  the  series  of  promotions  at>ove  mentioned — see  For.  Rel. 

1883,  333. 
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The  Hod.  John  W.  Foster,  in  a  lecture  before  the  school  of  diplomacy, 
Columbian  University,  in  1899,  criticised  the  act  of  1893  as  an  un- 
advised piece  of  legislation,  bad  in  principle  and  inconvenient  and 
injurious  in  operation,  esi)ecially  as  tending  to  introduce  undesirable 
ceremonial  pretensions  and  practices  and  to  restrict  the  diplomatic 
representation  of  the  United  States  to  men  of  fortune.  ( Washinffton 
Poaty  Dec.  18,  1899;  reprinted  in  pamphlet  form.) 

1.  The  foreign  ambassadors  at  Washington  claim,  as  the  personal 
representatives  of  their  sovereigns,  the  right,  when  present  at  oiGcial 
ceremonies  conducted  by  the  government  of  the  United  States,  to 
come  next  to  the  President,  thus  outranking  the  Secretary  of  State 
and  other  meml)ers  of  the  cabinet  and  all  other  officials  of  govern- 
ment— executive,  legislative,  and  judicial. 

2.  This  claim  the  Department  of  State  in  principle  concedes,  except 
as  to  the  Vice-President. 

3.  The  ambassadors  have,  as  a  courtesy,  yielded  precedence  to  the 
Vice-President. 

4.  At  the  first  inauguration  of  President  McKinley,  in  1897,  the 
ambassadors  were  outranked  not  only  by  the  Vice-President,  but  also 
by  the  Speaker  of  the  House  and  also  by  the  Chief  Justice  and  asso- 
ciate justices  of  the  Supreme  Court 

5.  This  was  done  on  the  ground  (1)  that  the  American  officials  in 
question  were  entitled,  as  the  highest  representatives  of  coordinate 
branches  of  the  government,  to  come  next  to  the  President,  and  (2) 
that  this  was  especially  so  since  the  inauguration  of  the  President 
was  a  domestic  function,  at  which  the  ambassadors  were  present  only 
as  spectators. 

6.  At  the  second  inauguration  of  President  McKinley,  in  1901,  the 
ambassadors  and  associate  justices  of  the  Supreme  Court  were  so 
seated  in  the  Senate  Chamber  that  neither  could  be  said  to  have 
precedence  of  the  other,  but  in  the  procession  from  the  Senate  Cham- 
ber to  the  platform  from  which  the  President  delivered  his  inaugural 
address  the  justices  preceded  the  ambassadors.  The  ambassadors 
accepted  this  order  only  as  a  matter  of  courtesy,  without  yielding 
their  claim  of  precedence,  which  they  still  assert. 

7.  In  a  note  to  Lord  Pauncefote,  British  ambassador,  March  19, 
1902,  Mr.  Hay,  as  Secretary  of  State,  said  that  "  the  Executive  De- 
partment, while  desirous  of  showing  all  due  respect  to  the  diplomatic 
bodv  in  all  ceremonies  under  the  control  of  the  President  or  the  Secre- 
tary  of  State,  is  unable  to  do  more  than  use  its  good  offices  with  the 
committees  in  Congress  who  have  such  ceremonies  in  charge,"  i.  e., 
official  ceremonies  in  the  two  Chambers  of  Congress. 

8.  It  is  understood  that  the  ambassadors  do  not  deny  that  it  is 
proper  for  the  Chief  Justice  to  precede  them  at  the  inauguration, 
since  he  administers  the  oath  to  the  President. 
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9.  The  ceremonial  precedence  which  the  ambassadors  claim  extends 
to  all  official  intercourse,  including  that  of  first  visits. 

This  statement  was  approved,  with  certain  amendments,  by  the  Hon.  A.  A. 
Adee,  Second  Assistant  Secretary  of  State. 

"  There  will  be  no  satisfactory  settlement  of  diplomatic  rank  until 
all  distinctions  and  special  privileges  are  abolished  and  a  single  grade 
is  established  in  all  the  capitals  of  the  world." 

The  Hon.  John  W.  Foster,  on  the  proper  grade  of  diplomatic  representa- 
tives, a  paper  read  before  the  International  Congress  of  Arts  and 
Sciences  at  St.  Louis,  Sept.  23,  1904:  The  George  Washington  Uni- 
versity Bulletin,  vol.  iii.  No.  2,  pp.  14,  31. 

"  In  a  diplomatic  house  every  functionary  of  the  country,  having 
any  rank  whatever,  takes  precedence  of  the  members  of  the  diplo- 
matic corps,  ambassadors  excepted.  The  latter  yield  precedence  only 
to  the  minister  of  foreign  affairs." 

Martens,  Le  Guide  Diplomatique  (18G6),  S  42,  I.  133. 

"  With  reference  to  diplomatic  rank,  I  only  heard  last  night,  for 
the  first  time,  that  the  Duke  of  Sutherland  had,  some  time  ago, 
addressed  a  formal  remonstrance  to  Palmerston,  against  Foreign  Min- 
isters (not  Ambassadors)  having  place  given  them  at  the  Palace 
(which  means  going  first  out  to  dinner  over  himself  et  suos  pares) ,  a 
most  extraordinary  thing  for  a  sensible  man  to  have  done,  especially 
in  such  high  favor  as  his  wife  and  her  whole  family  are.  He  got 
for  answer,  that  Her  Majesty  exercised  her  own  pleasure  in  this 
respect  in  her  own  palace.  The  rule  always  has  been  that  Ambas- 
sadors (who  represent  the  persons  of  their  Sovereigns)  have  preced- 
ence of  everybody;  Ministers  (who  are  only  agents)  have  not;  but 
the  Queen,  it  appears,  has  given  the  pas  to  Ministers  Plenipotentiaries, 
as  well  as  to  Ambassadors,  and  ordered  them  to  go  out  at  her  dinners 
before  her  own  subjects  of  the  highest  rank." 

In  a  note  it  is  said  to  have  been  "  afterwards  settled  by  Her  Majesty 
that  Foreign  Ministers  should  take  precedence  after  Dukes  and  before 
Marquesses." 

Greville's  Mem.,  Mar.  29,  1840,  2d  part,  vol.  1,  pp.  281-282. 

"At  very  many  foreign  offices  the  rule  '  first  come  first  served ' 
is  not  observed ;  but  an  envoy  or  a  minister,  though  he  may  have  been 
waiting  hours  in  the  antechamber  for  an  important  affair,  must  give 
place  to  an  ambassador  who  has  come  in  at  the  moment;  and  at 
Constantinople  it  is  even  expected  that,  should  a  minister  be  in  con- 
versation with  the  minister  of  foreign  affairs  or  the  grand  vizier,  he 
should  withdraw  and  wait  whenever  an  ambassador  may  be  an- 
nounced.   In  some  countries  a  different  rule  is  observed.    In  Bussia 
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it  has  been  for  many  years  the  custom  for  the  minister  to  receive  the 
foreign  representatives  in  the  order  in  which  they  arrive  at  his 
office,  without  regard  to  their  rank.  This  rule  was  brought  into  force 
at  Berlin,  owing  to  a  personal  dispute  between  Mr.  Bancroft,  our 
minister,  and  the  British  ambassador.  Mr.  Bancroft,  after  having 
waited  a  long  time  for  an  audience,  was  on  one  occasion  obliged  to 
yield  to  the  British  ambassador,  who  had  that  moment  arrived.  As 
the  ambassador  was  personally  disagreeable  to  the  chancellor,  and 
Mr.  Bancroft  was  a  friend  of  his,  a  representation  of  the  injustice 
done  to  the  United  States  and  its  representatives  brought  about  a 
change  of  rule." 

Schuyler's  Am.  Diplomacy,  113. 

Mr.  Bancroft,  In  a  dispatch  to  Mr.  Fish,  No.  325,  Jan.  20,  1872,  reporting 
the  change  of  rule  at  Berlin,  said :  "  Since  Germany  became  an  em- 
pire the  number  of  ambassadors  in  Berlin  has  increased  from  two  to 
four.  The  rule  of  precedence  on  all  social  occasions  of  a  public 
nature  remains  as  of  old;  in  the  foreign  office  the  rule  which  the 
Department  follows  at  Washington  has  been  introduced.  In  the 
right  to  transact  business  with  the  foreign  office  equality  is  estab- 
lished, and  the  chief  of  a  mission  who  arrives  first  is  first  admitted, 
be  his  rank  that  of  ambassador,  minister,  or  charg&" 

On  this  dispatch  there  is  a  reference  to  an  instruction  to  the  American 
minister  at  London,  of  July  2,  1885,  together  with  this  note,  in  Mr. 
Bayard's  handwriting:  "This  rule  referred  to  by  Mr.  Bancroft  I 
believe  has  been  lately  abrogated  at  Berlin,  but  it  could  be  re- 
stored, and  doubtless  would  be  on  occasions."        • 

"  They  [ambaasadors]  .possesS-tll®  privilege  of  conferring  with  the 
.sovereign"~3irectly ;  a  privilege  whidipiiJ^^r  day,  is  not  of  great 
i  cope,  at  least  in  constitutional  states,  and  the^^JS^r^^se  of  which  might 
offer  in  one  way  or  another  inconveniences  ande^'Sl  ^^"^S®'^  ^\  ^^ 
also  said  that  ambassadors  are  authorized  to  demandflrt^J'^®^^  ^^^^ 
the  head  of  the  state;  but  this  is  an  obvious  exaggeratiwJj^JJ^  ^^® 
head  of  the  state  can  not  be  put  in  this  way  at  the  disposition  ^^  * 
foreign  envoy,  even  of  the  highest  rank." 

Rivler,  Princlpes  du  Droit  des  Gens,  I.  449.  > 


"  'An  ambassador  may  go  directly,  and  without  giving  notice  to  any- 
one,  to  the  palace  and  request  an  interview  with  the  sovereign,'  Thus  V 
speaks  Ch.  de  Martens.  But  the  sovereign  is  no  doubt  at  liberty  not  ^ 
to  be  at  home  at  the  moment.  Martens  indeed  himself  remarks  that 
'  generally  ministers  of  the  first  class,  just  as  their  colleagues  of  the 
second  order,  treat  only  with  the  minister  of  foreign  affairs,  who 
assists  at  the  interviews  of  ambassadors  with  the  sovereign,  at  least 
in  constitutional  countries.'  M.  Pradier-Fodere  says  that,  save  in 
what  related  to  external  honors,  '  the  observance  of  which  declines 
more  and  more,  and  certain  other  distinctions  purely  titular,  am- 
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bassadors  no  longer  possess  to-day  the  exceptional  prerogatives  which 
they  formerly  enjoyed :  such,  for  example,  as  that  of  treating  immedi- 
ately with  the  sovereign  near  whom  they  are  accredited.'  Pinheiro- 
Ferreira  maintains  that  even  formerly  the  conversations  of  ambas- 
sadors with  sovereigns,  concerning  the  interests  of  their  mission,  were 
not  regarded  as  binding  acts  in  their  negotiations,  '  since  it  is  with 
the  ministers  of  the  monarch  that  they  must  confer  and  conclude.'  " 

Rivler,  Prinelpes  du  Droit  des  Gens,  I.  449,  citing  Ch.  de  Martens,  Guide 
Diplomatique  (Geffclsen,  18(]8),  I.  §13;  Pradler-FodOrCN  Cours  de 
Droit  Diplomatique  (1881),  II.  2815. 

The  opinion  of  Plnbelro  Ferreira,  as  quoted  by  Rivler,  is  shared  by  T.  J. 
Lawrence,  who  says:  '^Ambassadors,  as  representing  the  person  and 
dignity  of  their  sovereign,  ai*e  held  to  possess  a  right  of  having  per- 
sonal interviews,  whenever  they  choose  to  demand  them,  with  the 
sovereign  of  the  state  to  which  they  are  accredited.  But  modern 
practice  grants  such  interviews  on  suitable  occasions  to  all  represen- 
tatives of  foi*eign  powers,  whatever  may  be  their  rank  in  the  diplo- 
matic hierarchy.  Moreover  the  privilege  can  have  no  particular 
value,  because  the  verbal  statements  of  a  monarch  are  not  state  acts. 
Formal  and  binding  international  negotiations  can  be  conducted  only 
through  the  minister  of  foreign  affairs."  (The  Principles  of  Int 
Law  (ed.  1895),  p.  263.) 

3.  Official  Calls. 

§684. 

"  13.  In  the  ceremonies  on  all  formal  occasions  the  diplomatic 
representative  will  be  governed  by  the  established  usage  of  the  coun- 
try of  his  official  residence.  There  is  usually  at  foreign  courts  an 
officer  having  charge  of  such  ceremonial  matters,  and  it  is  advisable 
to  confer  with  him  informally  in  order  to  insure  appropriate  con- 
formity to  established  rules.  In  the  absence  of  such  an  official,  he 
should  confer  with  the  dean  of  the  diplomatic  corps. 

"  14.  There  is  also  in  each  countrv  an  established  rule  as  to  official 
calls.  The  diplomatic  representative  should,  immediately  upon  his 
arrival,  inform  himself  upon  this  subject  and  conform  strictly  to  the 
rule. 

"  15.  If  the  mission  be  provided  with  one  or  more  secretaries,  the 
newly  arrived  diplomnatic  representative  should  be  accompanied  by 
them  in  the  official  ceremony  of  presenting  his  letter  of  credence  and 
in  his  subsequent  official  visits  to  his  colleagues." 

Instructions  to  Diplomatic  Officers  of  the  United  States  (1807),  pp.  6-7. 

"  In  the  intercourse  between  the  Secretaries  and  Attorney-Gen- 
eral of  this  (lovernment  and  the  ministers  of  foreign  powers  the 
period  of  the  arrival  of  either  at  the  seat  of  government  is  not  con- 
sidered.   The  first  visit  is  expected  from  the  foreign  ministers.     This 


/ 
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rule,  it  is  believed,  is  invariably  observed  by  the  governments  of 
Europe,  and  seems  to  grow  out  of  the  mission  itself.  It  is  proper 
that  the  minister  sent  on  a  foreign  mission  should  make  himself 
known  to  the  government  to  which  he  is  addressed,  and  that  he  * 

should  extend  his  visit  to  all  the  chief  officers  of  that  government. 
It  is  equally  correct,  on  any  change  in  the  members  of  the  adminis- 
tration, that  the  first  visit  should  be  paid  to  those  who  may  be  brought 
into  power.  The  intercourse  must  be  opened,  and  that  ought  to  be 
commenced  by  the  foreign  ministers,  the  principle  being  the  same 
between  these  parties  as  between  the  government  and  the  foreign 
ministers  on  their  first  arrival  in  the  country.  The  rule  which  pre- 
vails between  persons  in  private  life  is  not  applicable  to  this  case. 
This  latter  rule  varies  in  different  places,  and  is  founded  on  no  fixed 
principle." 

Mr.  Monroe,  Sec.  of  State,  to  Mr.  de  Daschkoff,  Mar.  9,  1813,  MS.  Notes 
to  For.  Legs.  II.  3. 

"  In  England  the  secretaries  of  the  government  take  rank  of  for- 
eign ministers,  as  do  all  those  distinguished  persons,  who  take  rank 
of  the  secretaries,  such  as  the  sons  of  the  King  and  collateral  branches 
of  his  family,  the  lord-chancellor,  the  chief -justice,  and  as  is  believed 
the  speaker  of  the  House  of  Commons,  and  others.  In  France  the 
secretaries  of  the  government  likewise  take  rank  of  foreign  ministers, 
as  do  the  family  of  the  sovereign,  the  arch-chancellor,  the  arch-treas- 
urer, and  others.  It  is  believed  that  the  marshals  of  France  would  all 
take  rank  of  the  foreign  ministers  if  they  were  brought  into  the  same 
circle.  This,  however,  is  not  asserted  with  confidence;  a  knowledge 
in  detail  is  not  possessed. 

"  The  same  rules  are  supposed  to  exist  at  St.  Petersburg  and  at 
other  European  courts — the  same  precedence  to  be  given  to  the  secre- 
taries of  the  government  over  foreign  ministers  of  every  grade,  and 
to  all  those  distinguished  persons  who  take  rank  of  the  secretaries 
of  the  government.  Precise  information  of  the  rules  adopted  at  St. 
Petersburg,  and  the  other  courts,  is  also  wanting.  It  will  be  readily 
received. 

"  The  secretaries  of  the  governments  above  mentioned  return  the 
visits  of  ambassadors  only.     Their  wives  follow  their  example. 

"  The  visits  of  the  American  ministers  in  England  and  France  to 
the  secretaries  of  state  were  in  many  instances  not  returned,  nor  were 
those  of  their  wives  to  the  families  of  the  secretaries  of  state.  The 
omission  was  imputed  to  the  circumstance  that  our  representatives 
were  ministers  plenipotentiary  and  not  ambassadors. 

"The  government  of  the  United  States  adopts  the  rule  of  the 
European  governments,  with  this  exception,  that  the  heads  of  the 
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Government  return  the  first  visit  of  foreign  ministers,  without  regard 
to  grade,  and  that  their  wives  return  every  visit." 

Informal    paper    transmitted    by    Mr.    Monroe,    Sec.    of    State,    to    Mr. 
Senirier,  French  min.,  May  5,  1814,  MS.  Notes  to  For.  Legs.  II.  129. 

It  having  been  suggested,  on  the  occasion  of  the  departure  of  His 
Majesty  the  Shah  of  Persia  from  Teheran,  that  the  ministers  of  the 
United  States  at  the  European  capitals  which  he  intended  to  visit 
should  be  instructed  to  call  upon  him,  the  Department  of  State 
replied :  "  It  is  understood  to  be  the  custom  for  a  sovereign  visiting 
a  foreign  capital,  and  not  being  under  the  reserve  of  '  incognito,'  to 
fix  a  day  for  the  ceremonial  reception  of  the  diplomatic  body  at  such 
capital.  Should  this  be  the  case,  when  His  Majesty  visits  St.  Peters- 
burg, Berlin,  London,  Paris,  Vienna,  and  Constantinople,  the  repre- 
sentatives of  the  United  States  in  those  cities  will  probably  avail 
themselves  of  the  occasion  to  pay  their  respects  to  the  Shah." 

Mr.  Blaine,  Sec.  of  State,  to  Mr.  Pratt,  mIn.  to  Persia,  No.  177,  dip.  ser., 
May  23,  1889,  MS.  Inst.  Persia,  I.  256. 

With  reference  to  the  then  recent  visit  of  Prince  Oukhtomsky  to 
Peking,  as  bearer  of  presents  from  the  Czar  to  the  Emperor  of  China, 
the  Department  of  State,  in  an  instruction  to  the  American  minister  at 
Peking,  said :  "A  special  ambassador  or  envoy  for  a  ceremonial  func- 
tion is  not  a  member  of  the  resident  diplomatic  corps,  and  you,  as 
minister  of  the  United  States,  could  have  no  official  knowledge  of 
Prince  Oukhtomsky's  mission  except  by  notification  of  the  Russian 
legation,  or  by  the  prince's  own  announcement  of  his  arrival,  and 
appointment  of  a  day  and  hour  to  receive  official  visits,  which  is  a 
common  but  not  obligatory  course  when  the  special  envoy  is  of  the 
ambassadorial  rank.  Individually,  therefore,  and  inasmuch  as 
neither  of  these  notifications  was  made  to  you,  your  course  in  not  call- 
ing on  the  prince  is  not  open  to  animadversion." 

Mr.  Adee,  Act.  Sec.  of  State,  to  Mr.  Denby,  min.  to  China,  No.  1472,  July 
23,  1897,  MS.  Inst.  China,  V.  462. 

"  While  the  people  of  the  United  States  are  not  very  tenacious  on 
questions  of  etiquette,  they  can  not  consent  that,  when  such  questions 
are  raised  \>y  other  powers,  the  head  of  their  government  shall  not  be 
regarded  as  the  full  equal  of  the  head  of  any  other  government." 

Mr.  Fish,  Sec.  of  State,  to  Mr.  Bolder,  min.  to  Russia,  No.  74,  March  7, 
1877,  MS.  Inst  Russia,  XV.  586. 

When  King  Kalakaua,  of  Hawaii,  a  reigning  sovereign,  visited 
Washington,  he  did  not  demand  a  visit  from  the  President,  but 
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"  voluntarily  made  a  visit  to  the  President,  which  was  of  course 
returned  by  the  President." 

Mr.  Fish,  See.  of  State,  to  Mr.  Boker,  min.  to  Russia,  No.  74,  March  7, 
1877,  MS.  Inst.  Russia,  XV.  586. 

When  President  Yglesias,  of  Costa  Kica,  visited  the  United  States, 
in  1898,  the  government,  although  he  was  traveling  in  a  strictly  pri- 
vate character,  took  notice  of  his  visit.  Orders  were  given  to  the 
revenue  officers  at  New  York  to  extend  to  him  all  fitting  courtesies, 
and  the  major-general  commanding  the  Department  of  the  East  was 
instructed  to  meet  him  and  welcome  him  to  the  United  States,  while  a 
colonel  of  the  United  States  Army  was  detailed  to  meet  him  on  his 
arrival  and,  as  the  personal  representative  of  the  President,  escort 
him  to  Washington,  where  quarters  were  assigned  him  at  the  Arling- 
ton Hotel ;  and  upon  his  arrival  the  President  at  once  called  to  pay  his 
respects. 

Mr.  Hay,  Sec.  of  State,  to  Sea  of  War,  Nov.  17,  1898,  232  MS.  Dom.  Let 
596 :  Mr.  Hay,  Sec.  of  State,  to  Mr.  Merry,  No.  163,  Dec.  10,  1898,  MS. 
Inst.  Central  Am.  XXI.  395. 

The  minister  of  CJosta  Rica  at  Washington,  by  a  note  of  November  16, 
1888,  advised  the  Department  of  State  of  the  expected  arrival  of 
President  Yglesias,  adding  that  bis  visit  was  for  pleasure  and  the 
recuperation  of  his  health,  and  that  he  traveled  in  a  strictly  private 
character. 

When  ex-President  Guzman  Blanco,  of  Venezuela,  visited  the  United 
States,  in  1884,  he  received  the  courtesy  of  free  entry,  and  a  revenue 
cutter  or  a  naval  tug,  with  the  Venezuelan  minister  on  board,  was 
detaileti  to  meet  his  steamer  in  lower  New  York  Bay  and  convey  him 
to  that  city.  A  salute  of  21  guns  was  also  ordered  to  be  fired  in  his 
honor  from  the  fort  in  the  harbor,  as  well  as  from  the  United  States 
men-of-war  there ;  and  the  commandant  of  the  New  York  Navy- Yard 
was  Instructed  to  detail  an  officer  to  proceed  on  the  cutter  or  tug  to 
the  steamer  and  escort  the  ex-President  to  New  York.  (Mr.  Freling- 
huysen.  Sec.  of  State,  to  Mr.  Baker,  min.  to  Venezuela,  No.  309,  June 
5,  1884,  MS.  Inst.  Venezuela,  III.  376.) 

When  the  Prince  of  Wales  visited  Washington,  during  President 
Buchanan's  term,  the  prince  was  met  at  the  railway  station  by  the 
representatives  of  the  President  and  conducted  to  the  White  House, 
where  he  remained  during  his  stay.  No  question  of  the  return  of  calls 
could  arise  in  this  case,  since  the  prince  during  his  stay  ill  Washing- 
ton was  the  fiersonal  guest  of  the  President  at  the  White  House. 

See  Mr.  Adee,  Second  Assist.  Sec.  of  State,  to  Count  Lichtervelde,  Jan.  28, 
1898,  MS.  Notes  to  Belgian  Leg.  VIII.  193. 

When  the  Grand  Duke  Alexis,  in  his  journey  to  the  United  States 
in  1870,  visited  Washington,  he  stayed  at  the  Russian  legation.  On 
the  day  following  his  arrival,  and  in  pursuance  of  arrangements 
made  with  the  minister,  Mr.  Catacazy,  he  came  to  the  Department  of 
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State,  where  the  Secretary  of  State  received  him.  The  Secretary  of 
State  afterwards  conducted  him  to  the  White  House,  where  he  had  a 
personal  audience  of  the  President.  He  left  Washington  the  next 
morning.  That  his  visit  was  thus  brief  and  his  call  on  the  President 
not  returned,  was  due  to  the  course  of  the  Russian  Government  in 
retaining  at  Washington,  during  the  Grand  Duke's  visit  and  as  his 
official  attendant  in  his  visit  to  the  President,  a  minister  for  whose 
recall,  because  he  was  deemed  peculiarly  unacceptable,  the  President 
had  asked,  and  whose  continued  presence  "prevented  the  exhibition 
of  those  courtesies  which  the  President  had  so  greatly  desired  to 
extend  to  a  member  of  the  family  of  his  Imperial  Majesty  of  Russia." 
The  President  regretted  that  he  was  "thus  deprived  of  the  oppor- 
tunity of  entertaining  the  grand  duke,  or  of  returning  his  visit, 
inasmuch  as  he  was  stopping  at  the  house  of  the  minister  with  whom 
the  President  could  hold  no  private  or  social  relations,  and  to  enter 
whose  door  would  have  been  to  submit  to  a  personal  humiliation." 

Mr.  Fish,  Sec.  of  State,  to  Mr.  Boker,  mln.  to  Russia,  No.  74,  March  7, 
1877,  MS.  Inst.  Russia,  XV.  58G;  same  to  same.  No.  76,  March  9, 
1877,  id.  597. 

As  to  the  visit  of  H.  R.  II.  Prince  Albert  of  Belgium,  in  1898,  see  Mr. 
Adee,  Second  Assist.  Sec.  of  State,  to  Count  Llchtervelde,  Jan.  28, 
1898,  MS.  Notes  to  Belg.  Leg.  VIII.  193;  same  to  same,  Jan.  31,  1898. 
Id.  195;  Mr.  Adee,  Second  Assist.  Sec.  of  State  to  Sec.  of  War, 
March  1,  1898,  226  MS.  I>om.  I^t.  114;  Mr.  Sherman,  Sec.  of  State, 
to  Count  Llchtervelde,  No.  92,  March  2,  1898,  MS.  Notes  to  Belg.  Leg. 
VIII.  203;  Mr.  Day,  Sec.  of  State,  to  Count  Llchtervelde,  June  16, 
1898,  id.  222. 

Prince  Albert  traveled  incognito  as  Count  de  Rethy,  and  it  was  si)ecially 
requested  that  no  salutes  should  be  fired  on  his  arrival  at  New  York. 

Where  a  foreign  prince  of  the  blood  is  presented  to  the  President, 
it  is  proper  for  the  diplomatic  representative  and  suite  who  accom- 
pany him  to  the  AVTiite  House  to  wear  uniforms  in  deference  to  his 
exalted  rank;  but  if  he  should  prefer  to  preserve  the  incognito  under 
which  he  may  be  travelling,  his  wishes  in  that  regard  should  prevail. 
The  etiquette  of  the  White  House  does  not  prescribe  uniform  except 
on  high  state  occasions.  At  other  times  it  is  entirely  optional  with 
the  distinguished  visitors  to  be  in  uniform  or  simple  morning 
costume. 

Mr.  Adee,  Second  Assist.  Sec;  of  State,  to  Mr.  Tateno,  personal,  Sept.  8, 
1893,  MS.  Notes  to  Japan,  I.  429. 

4.  Social  Intercoubse. 

§685. 

"  We  went  up  to  dinner.  I  went  up  with  the  comte  alone.  He 
showed  me  into  the  room  where  were  the  ladies  and  the  company.     I 
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singled  out  the  countess,  and  went  up  to  her  to  make  her  my  com- 
pliments. The  countess  and  all  the  ladies  rose  up;  I  made  my 
respects  to  them  all,  and  turned  round  and  bowed  to  the  rest  of  the 
company.  The  count,  who  came  in  after  me,  made  his  bows  to  the 
ladies,  and  to  the  countess  last.  When  he  came  to  her  he  turned 
round  and  called  out,  '  Monsieur  Adams,  venez  ici,  voila  la  Comtesse 
de  Vergennes.'  A  nobleman  in  the  company  said,  '  Mr,  Adams  has 
already  made  his  court  to  Madame  la  Comtesse.'  I  went  up  again, 
however,  and  spoke  again  to  the  countess,  and  she  to  me.  When 
dinner  was  served  the  comte  led  Madame  de  Montmorin,  and  left  me 
to  conduct  the  countess,  who  gave  me  her  hand  with  extraordinary 
condescension,  and  I  conducted  her  to  table.  She  made  me  sit  next 
to  her  on  her  right  hand,  and  was  remarkably  attentive  to  me  the 
whole  time.  The  comte,  who  sat  opposite,  was  constantly  calling 
out  to  me  to  know  what  I  would  eat,  and  to  offer  me  petits  gateaux^ 
claret,  and  Madeira,  &c.,  &c.  In  short,  I  was  never  treated  with  half 
the  respect  at  Versailles  in  my  life. 

"  In  the  antechamber,  before  dinner,  some  French  gentlemen  came 
to  me  and  said  they  had  seen  me  two  years  ago;  said  that  I  had 
shown  in  Holland  that  the  Americans  understand  negotiation  as  well 
as  war.  The  compliments  that  have  been  made  me  since  my  arrival 
in  France,  upon  my  success  in  Holland,  would  be  considered  as  a 
curiosity  if  committed  to  writing.  '  Je  vous  felicite  sur  votre  succes,' 
is  common  to  all.  One  adds :  '  Monsieur,  ma  f oi,  vous  avez  reussi  bien 
merveilleusement.  Vous  avez  fait  reconnoitre  votre  independance ; 
vous  avez  fait  un  traite,  et  vous  avez  procure  de  I'argent.  Voili 
un  succes  parf ait.'  Another  says :  '  Vous  avez  fait  des  merveilles  en 
HoUande :  vous  avez  culbute  le  Stathouder  et  le  parti  Anglois ;  vous 
avez  donne  bien  du  mouvement,  vous  avez  remue  tout  le  monde.' 
Another  said :  '  Monsieur,  vous  etes  le  Washington  de  la  negociation.' 
This  is  the  finishing  stroke.  It  is  impossible  to  exceed  this.  Com- 
pliments are  the  study  of  this  people,  and  there  is  no  other  so 
ingenious  at  them." 

Adams's  Diary,  Nov.  10,  1782,  3  John  Adams's  Works,  305-306. 

"  The  Vice-President  has  the  honor  to  present  his  humble  opinion 
on  the  points  proposed  for  his  consideration. 

"  1.  That  an  association  with  all  kinds  of  company,  and  a  total 
seclusion  from  society,  are  extremes,  which  in  the  actual  circum- 
stances of  this  country,  and  imder  our  form  of  government,  may  be 
properly  avoided. 

"  2.  The  system  of  the  President  will  gradually  develop  itself  in 
practice,  without  any  formal  communication  to  the  legislature,  or 
publication  from  the  press.    Paragraphs  in  the  public  prints  may, 
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however,  appear,  for  time  to  time,  without  any  formal  authority,  that 
may  lead  and  reconcile  the  public  mind. 

"  3.  Considering  the  number  of  strangers  from  many  countries,  and 
of  citizens  from  various  States,  who  will  resort  to  the  seat  of  govern- 
ment, it  is  doubted  whether  two  days  in  a  week  will  not  be  indispensa- 
ble for  visits  of  compliment.  A  little  experience,  however,  will  eluci- 
date this  point. 

"  4.  Under  the  fourth  head,  it  is  submitted  to  consideration,  whether 
all  personal  applications  ought  not  to  be  made,  in  the  first  instance,  to 
a  minister  of  state.  Yet  an  appeal  should  be  open,  by  petition,  to  the 
President,  who,  if  he  judges  the  subject  worthy  of  it,  may  admit  the 
party  to  a  personal  interview.  Access  to  the  supreme  magistrate 
ought  not  to  be  rigorously  denied  in  any  case  that  is  worthy  of  his 
consideration.  Nevertheless,  in  every  case,  the  name,  quality,  and 
when  these  are  not  sufficient  to  raise  a  presumption  in  their  favor, 
their  business,  ought  to  be  communicated  to  a  chamberlain,  or  gentle- 
man in  waiting,  who  should  judge  whom  to  admit  and  whom  to 
exclude.  Some  limitation  of  time  may  be  necessary,  too,  as,  for 
example,  from  eight  to  nine  or  ten ;  for,  without  it,  the  whole  fore- 
noon, or  the  whole  day,  may  be  taken  up. 

"  5.  There  is  no  doubt  that  the  President  may  invite  what  official 
characters,  members  of  Congress,  strangers,  or  citizens  of  distinction 
he  places,  in  small  parties,  without  exciting  clamors,  but  this  should 
always  be  done  without  formality. 

"  6.  The  entertainments  mentioned  in  this  article  would  much  more 
properly  be  made  by  a  minister  of  state  for  foreign  or  domestic 
affairs,  or  some  other  minister  of  state,  or  the  Vice-President,  whom, 
upon  such  occasions,  the  President,  in  his  private  character,  might 
honor  with  his  presence.  But  in  no  case  whatever  can  I  conceive  it 
proper  for  the  President  to  make  any  formal  public  entertainment. 

"  7.  There  can  be  no  impropriety  in  the  President's  making  or  re- 
ceiving informal  visits  among  his  friends  or  acquaintances,  at  his 
pleasure.  Undress,  and  few  attendants,  will  sufficiently  show  that 
such  visits  are  made  as  a  man,  a  citizen,  a  friend,  or  acquaintance. 
But  in  no  case  whatever  should  a  visit  be  made  or  returned  in  form 
by  the  President;  at  least,  unless  an  Emperor  of  Germany,  or  some 
other  sovereign,  should  travel  to  this  country.  The  President's  pleas- 
ure should  absolutely  decide  concerning  his  attendance  at  tea  parties 
in  a  private  character ;  and  no  gentleman  or  lady  ought  ever  to  com- 
plain, if  he  never,  or  rarely  attends.  The  President's  private  life 
should  be  at  his  own  discretion,  and  the  world  should  respectfully 
acquiesce.  As  President,  he  should  have  no  intercourse  with  society, 
but  upon  public  business,  or  at  his  levees.  This  distinction,  it  is,  with 
submission,  apprehended,  ought  to  govern  the  whole  conduct. 
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^'  8.  A  tour  might,  no  doubt,  be  made,  with  great  advantage  to  the 
public,  if  the  time  could  be  spared;  but  it  will  naturally  be  considered, 
as  foreign  affairs  arrive  every  day,  and  the  business  of  the  executive 
and  judicial  departments  will  require  constant  attention,  whether  the 
President's  residence  will  not  necessarily'  be  confined  to  one  place." 

Vice-President  Adams  to  President  Washington,  May  17,  1789,  8  John 

Adams's  Works,  491. 
As  to  precedence  at  dinners,  see  3  John  Adams's  Works,  122,  127,  276,  305. 

"At  a  distance  from  the  theatre  of  action,  truth  is  not  always 
related  without  embellishment,  and  sometimes  is  entirely  perverted, 
from  a  misconception  of  the  causes  which  produce  the  effects  that 
are  the  subjects  of  censure.  This  leads  me  to  think,  that  the  system, 
which  I  found  it  indispensably  necessary  to  adopt  on  my  first  comincr 
to  this  city,  might  have  undergone  severe  strictures,  and  have  had 
motives,  very  foreign  from  those  that  govern  me,  assigned  as  cau.ses 
thereof.  I  mean,  first,  returning  no  visits;  secondly,  appointing 
certain  days  to  receive  them  generally,  not  to  the  exclusion  how- 
ever of  visits  on  any  other  days  under  particular  circumstances;  and, 
thirdly,  at  first  entertaining  no  company,  and  afterwards  (until  I 
was  unable  to  entertain  any  at  all)  confining  it  to  official  characters. 
A  few  days  evinced  the  necessity  of  the  two  first  in  so  clear  a  point 
of  view,  that,  had  I  not  adopted  it,  I  should  have  been  unable  to 
attend  to  any  sort  of  business,  unless  I  had  applied  the  hours  allotted 
to  rest  and  refreshment  to  this  purpose ;  for  by  the  time  I  had  done 
breakfast,  and  thence  till  dinner,  and  afterwards  till  bed  time,  I 
could  not  get  relieved  from  the  ceremony  of  one  visit,  before  I  had 
to  attend  to  another ;  in  a  word,  I  had  no  leisure  to  read  or  to  answer 
the  despatches,  that  were  pouring  in  upon  me  from  ail  quarters." 

President  Washington  to  Mr.   Stuart,   July  26,   1789,   10  Washlogton's 
Writings,  17.  18. 

"  Upon  the  whole,  it  was  thought  best  to  confine  my  invitations  to 
official  characters  and  strangers  of  distinction.  This  line  I  have 
hitherto  pursued.  Whteher  it  may  be  found  best  to  adhere  to  it,  or 
depart  from  it,  must  in  some  measure  be  the  result  of  experience  and 
information." 

President   Washington  to  Mr.   Stuart,   July  2(5,   1789,   10  Washington's 

Writings,  19. 

"  I  can  truly  say,  I  had  rather  be  at  Mount  Vernon  with  a  friend  or 
two  about  me,  than  tp  be  attended  at  the  seat  of  government  by  the 
officers  of  state  and  the  representatives  of  every  power  in  Europe. 

"  These  visits  are  optional.  They  are  made  without  invitation. 
Between  the  hours  of  three  and  four  every  Tuesday  I  am  prepared  to 
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• 

receive  them.  Gentlemen,  often  in  great  numbers,  come  and  go,  chat 
with  each  other,  and  act  as  they  please.  A  porter  shows  them  into  the 
room,  and  they  retire  from  it  when  they  please,  and  without  cere- 
mony. At  their  first  entrance,  they  salute  me,  and  I  them,  and  as 
many  as  I  can  talk  to,  I  do.  What  pomp  there  is  in  all  this,  I  am  un- 
able to  discover.  Perhaps  it  consists  in  not  sitting.  To  this,  two 
reasons  are  opposed ;  First,  it  is  unusual ;  secondly,  which  is  a  more 
substantial  one,  because  I  have  no  room  large  enough  to  contain  a 
third  of  the  chairs,  which  would  be  sufficient  to  admit  it.  If  it  is 
supposed,  that  ostentation,  or  the  fashions  of  courts  (which,  by  tho 
by,  I  believe  originate  oftener  in  convenience,  not  to  say  necessity, 
than  is  generally  imagined)  gave  rise  to  this  custom,  I  will  boldly 
affirm,  that  no  supposition  was  ever  more  erroneous;  for,  if  I  were 
to  give  indulgence  to  my  inclinations,  every  moment  that  I  could 
withdraw  from  the  fatigue  of  my  station  should  be  spent  in  retire- 
ment. That  it  is  not,  proceeds  from  the  sense  I  entertain  of  the  pro- 
priety of  giving  to  every  one  as  free  access,  as  consists  with  that 
respect,  which  is  due  to  the  chair  of  government.  And  that  respect, 
I  conceive,  is  neither  to  be  acquired  nor  preserved  but  by  observing 
a  just  medium  between  much  state  and  too  great  familiarity." 

President  Washington  to  Mr.   Stuart,  June  15,   1790,   10  Washington's 
Writings,  94,  100. 

"Among  Mr.  Jefferson's  papers  was  found  one  indorsed  in  his  hand- 
writing :  '  This  rough  paper  contains  what  was  agreed  upon,'  mean- 
ing, undoubtedly,  what  was  agreed  upon  by  the  President  and  his 
Cabinet : 

" '  I.  In  order  to  bring  the  members  of  society  together  in  the  first 
instance,  the  custom  of  the  country  has  established  that  residents  shall 
pay  the  first  visit  to  strangers,  and,  among  strangers,  first  comers  to 
later  comers,  foreign  and  domestic;  the  character  of  stranger  ceasing 
after  the  first  visits.  To  this  rule  there  is  a  single  exception.  Foreign 
ministers,  from  the  necessity  of  making  themselves  known,  pay  the 
first  visit  to  the  ministers  of  the  nation,  which  is  returned. 

" '  II.  When  brought  together  in  society,  all  are  perfectly  equal, 
whether  foreign  or  domestic,  titled  or  untitled,  in  or  out  of  office. 

"  'All  other  observances  are  but  exemplifications  of  these  two  prin- 
ciples. 

"  '  I. — 1st.  The  families  of  foreign  ministers,  arriving  at  the  seat  of 
government,  receive  the  first  visit  from  those  of  the  national  minis- 
ters, as  from  all  other  residents. 

" '  2d.  Members  of  the  legislature  and  of  the  judiciary,  independ- 
ent of  their  offices,  have  a  right  as  strangers  to  receive  the  first  visit. 

"  *  IL — 1st.  No  title  being  admitted  here,  those  of  foreigners  give  no 
precedence. 
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^^  ^  2d.  Difference  of  grade  among  the  diplomatic  members,  gives  no 
precedence. 

" '  3d.  At  public  ceremonies,  to  which  the  Government  invites  the 
presence  of  foreign  ministers  and  their  families,  a  convenient  seat  or 
station  will  be  provided  for  them,  with  any  other  strangers  invited, 
and  the  families  of  the  national  ministers,  each  taking  place  as  they 
arrive,  and  without  any  precedence. 

'' '  4th.  To  maintain  the  principle  of  equality,  or  of  pele  mele^  and 
prevent  the  growth  of  precedence  out  of  courtesy,  the  members  of  the 
Executive  will  practice  at  their  own  houses,  and  recommend  an  adher- 
ence to  the  ancient  usage  of  the  country,  of  gentlemen  in  mass  giving 
precedence  to  the  ladies  in  mass,  in  passing  from  one  apartment 
where  they  are  assembled  into  another.' 

"  The  President  had  two  public  days  for  the  reception  of  compuny, 
the  first  of  January  and  fourth  of  July,  when  his  doors  were  thrown 
open  to  all  who  chose  to  enter  them.  At  other  times,  all  who  chose 
were  permitted  to  call  upon  him  on  business  or  as  a  matter  of 
courtesy." 

2  Randalrs  Life  of  Jefferson,  667.  • 

"Mr.  Merry  has  been  with  us  some  time.    He  appears  to  be  an 

amiable  man  in  private  society,  and  a  candid  and 

Meo  .  rry.  i^gp^^jj^ig  qj^^  \^  public  business.  A  foolish  circum- 
stance of  etiquette  has  caused  some  irritability  in  Mrs.  Merry,  and 
perhaps  himself,  but  they  will  find  so  uniform  and  sincere  a  disposi- 
tion in  all  connected  with  the  government  to  cultivate  a  cordial 
society  with  them,  and  to  manifest  every  proper  respect  for  their 
character  and  station,  that  if  any  unfavorable  impression  has  hap- 
pened it  must  be  very  transient.  It  would  be  unfortunate  if  it  were 
otherwise,  because  a  dissatisfaction  of  whatever  sort,  or  however 
produced,  might  mingle  itself  with  his  general  feelings,  and  through 
them  with  the  agency  committed  to  him." 

"  Mr.  Merry  is  with  us,  and  we  believe  him  to  be  personally  as  de- 
sirable a  character  as  could  have  been  sent  us.  But  he  is  unluckily 
associated  with  one  of  an  opposite  character  in  every  point.  She  has 
already  disturbed  our  harmony  extremely.  He  began  by  claiming 
the  first  visit  from  the  national  ministers.  He  corrected  himself  in 
this.  But  a  pretension  to  take  precedence  at  dinners,  &c.,  over  all 
others  is  persevered  in.  We  have  told  him  that  the  principle  of 
society,  as  well  as  of  government,  with  us,  is  the  equality  of  the  indi- 
viduals composing  it,  that  no  man  here  would  come  to  a  dinner  where 
he  was  to  be  marked  with  inferiority  to  any  other,  that  we  might  as 
well  attempt  to  force  our  principle  of  equality  at  St.  James's  as  he 
his  principles  of  precedence  here.     I  had  been  in  the  habit,  when  I 
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invited  female  company  (having  no  lady  in  my  family),  to  ask  one 
of  the  ladies  of  the  four  Secretaries  to  come  and  take  care  of  my 
company ;  and  as  she  was  to  do  the  honors  of  the  table  I  handed  her 
to  dinner  myself.  That  Mr.  Merry  might  not  construe  this  as  giving 
them  precedence  over  Mrs.  Merry,  I  have  discontinued  it,  and  here 
as  well  as  in  private  houses  the  pele-mele  practice  is  adhered  to. 
They  have  got  Yrujo  to  take  a  zealous  part  in  the  claim  of  prece- 
dence ;  it  has  excited  generally  emotions  of  great  contempt  and  indig- 
nation (in  which  the  members  of  the  legislature  participate  visibly) 
that  the  agents  of  foreign  nations  should  assume  to  dictate  to  us 
what  shall  be  the  laws  of  our  society.  The  consequence  will  be  that 
Mr.  and  Mrs.  Merry  will  put  themselves  into  Coventry,  and  that  he 
will  lose  the  best  half  of  his  usefulness  to  his  nation,  that  derived 
from  a  perfectly  familiar  and  private  intercourse  with  the  Secretaries 
and  myself.  The  latter,  be  assured,  is  a  virago,  and  in  the  short 
course  of  a  few  weeks  has  established  a  degree  of  dislike  among  all 
classes  which  one  would  have  thought  impossible  in  so  short  a  time. 
Thornton  has  entered  into  their  ideas.  At  this  we  wonder,  because 
he  is  a  plain  man,  a  sensible  one,  and  too  candid  to  be  suspected  of 
wishing  to  bring  on  their  recall  and  his  own  substitution.  To  coun- 
terwork their  misrepresentations  it  would  be  well  their  Government 
should  understand  as  much  of  these  things  as  can  be  communicated 
with  decency,  that  they  may  know  the  spirit  in  which  their  letters  are 
written.  We  learn  that  Thornton  thinks  we  are  not  as  friendly 
now  to  Great  Britain  as  before  our  acquisition  of  Louisiana.  This 
is  totally  without  foundation.  Our  friendship  to  that  nation  is 
cordial  and  sincere,  so  is  that  with  France.  We  are  anxious  to  see 
England  maintain  her  standing,  only  wishing  she  would  use  her 
power  on  the  ocean  with  justice.  If 'she  had  done  this  heretofore 
other  nations  would  not  have  stood  by  and  looked  with  unconcern 
on  a  conflict  which  endangers  her  existence.  We  are  not  indifferent 
to  its  issue,  nor  should  we  be  so  on  a  conflict  on  which  the  existence 
of  France  should  be  in  danger.  We  consider  each  as  a  necessary 
instrument  to  hold  in  check  the  disposition  of  the  other  to  tyrannize 
over  other  nations.  With  respect  to  Merry,  he  appears  so  reasonable 
and  good  a  man  that  I  should  be  sorry  to  lose  him  as  long  as  there 
remains  a  possibility  of  reclaiming  him  to  the  exercise  of  his  own 
dispositions.  If  his  wife  perseveres  she  must  eat  her  soup  at  home, 
and  we  shall  endeavor  to  draw  him  into  society  as  if  she  did  not 
exist.  It  is  unfortunate  that  the  good  understanding  of  nations 
should  hang  on  the  caprice  of  an  individual  who  ostensibly  has 
nothing  to  do  with  them." 

President  Jefferson  to  Mr.  Monroe,  Jan.  8, 18(M  (unofficial ),  MS.  Monroe 

Papers,  Lib.  of  Congress. 
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"  The  next  step  was  as  follows : 

"  *  Thomas  Jefferson  asks  the  favor  of  Mr.  Merry  to  dine  with  a 
small  party  of  friends  on  Monday,  the  13th,  at  half  past  three. 

"  '  February  9,  1804.' 

"  Mr.  Merry  replied  at  once,  saying  that  he  had  '  engaged  some  com- 
pany to  dine  with  him  on  that  day.  Under  the  circumstances,  how- 
ever, he  would  have  informed  himself  whether  it  is  the  usage,  as  is 
the  case  in  most  countries,  for  private  engagements  of  every  kind  to 
give  way  to  invitations  from  the  Chief  Magistrate  of  the  United 
States ;  and  if  such  were  the  usage,  he  would  not  have  failed  to  have 
alleged  it  as  a  just  apology  for  not  receiving  the  company  he  has 
invited.  But  after  the  communication  which  Mr.  Merry  had  the 
honor  to  receive  from  Mr.  Madison  on  the  12th  of  last  month,  respect- 
ing the  alteration  which  the  President  of  the  United  States  had 
thought  proper  should  take  place  in  regard  to  the  treatment  to  be 
observed  by  the  Executive  Government  towards  foreign  ministers 
from  those  usages  which  had  been  established  by  his  predecessors,  and 
after  the  reply  which  Mr.  Merry  had  the  honor  to  make  to  that  notice, 
stating  that,  notwithstanding  all  his  anxiety  to  cultivate  the  most  inti- 
mate and  cordial  intercourse  with  every  (member)  of  the  Govern- 
ment, he  could  not  take  upon  himself  to  acquiesce  in  that  alteration, 
on  account  of  its  serious  nature,  which  he  would,  therefore,  report  to 
his  own  Government,  and  wait  for  their  instructions  upon  it;  it  is 
necessary  that  he  should  have  the  honor  of  observing  to  Mr.  Madison 
that,  combining  the  terms  of  the  invitation  above  mentioned  with  the 
circumstances  which  had  preceded  it,  Mr.  Merry  can  only  understand 
it  to  be  addressed  to  hirii  in  his  private  capacity,  and  not  as  His  Bri- 
tannic Majesty's  minister  to  the  United  States.  Now,  however  anx- 
ious he  may  be,  as  he  certainly  is,  to  give  effect  to  the  claims  above 
expressed,  of  conciliating,  personally  and  privately,  the  good  opinion 
and  esteem  of  Mr.  Jefferson,  he  hopes  that  the  latter  will  feel  how 
improper  it  would  be  on  his  part  to  sacrifice  to  that  desire  the  duty 
which  he  owes  to  his  sovereign,  and,  consequently,  how  impossible  it 
is  for  him  to  lay  aside  the  consideration  of  his  public  character.  If 
Mr.  Merry  should  be  mistaken  as  to  the  meaning  of  Mr.  Jefferson's 
note,  and  it  should  prove  that  the  invitation  is  designed  for  him  in  his 
public  capacity,  he  trusts  that  Mr.  Jefferson  will  feel  equally  that  it 
must  be  out  of  his  power  to  accept  it  without  receiving  previously, 
tlirough  the  channel  of  the  Secretary  of  State,  the  necessary  formal 
assurances  of  the  President's  determination  to  observe  towards  him 
those  usages  of  distinction  which  have  heretofore  been  shown  by  the 
Executive  Government  of  the  United  States  to  the  persons  who  have 
been  accredited  to  them  as  His  Majesty's  ministers. 

" '  Mr.  Merry  has  the  honor  to  request  of  Mr.  Madison  to  lay  this 
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explanation  before  the  President,  and  to  accompany  it  with  the 
strongest  assurances  of  his  highest  respect  and  consideration. 
"  *  Washington,  February  9,  1804.' 
"  To  this  Mr.  Madison  replied  as  follows : 

"*Mr.  Madison  presents  his  compliments  to  Mr.  Merry.    He  has 

ommunicated  to  the  President  Mr.  Merry's  note  of  this  morning,  and 

las  the  honor  to  remark  to  him  that  the  President's  invitation,  being 

n  the  style  used  by  him  in  like  cases,  had  no  reference  to  the  points  of 

form  which  will  deprive  him  of  the  pleasure  of  Mr.  Merry's  company 

at  dinner  on  Monday  next. 

" '  Mr.  Madison  tenders  to  Mr.  Merry  his  distinguished  considera- 
tion. 

" '  Washington,  February  9,  1804.' " 

Wharton,  Int  Law  Digest,  §  107a,  vol.  1,  p.  73a. 

Mr.  Madison  thus  comments  on  the  above  incidents  in  a  letter  to  Mr, 
Monroe,  then  on  a  special  mission  to  England : 

"  Washington,  February  16^  1804- 
"  Dear  Sir:  In  a  private  letter  by  Mr.  Baring  I  gave  you  a  detail 
of  what  had  passed  here  on  the  subject  of  etiquette.  I  had  hoped  that 
no  further  jars  would  have  ensued,  as  I  still  hope  that  the  good  sense 
of  the  British  Government  respecting  the  right  of  the  Government 
here  to  fix  its  routes  of  intercourse,  and  the  sentiments  and  manners  of 
the  country  to  which  they  ought  to  be  adapted,  will  give  the  proper 
instructions  for  preventing  like  incidents  in  future.  In  the  meantime, 
a  fresh  circumstance  has  taken  place  which  calls  for  explanation. 

"  The  President,  desirous  of  keeping  open  for  cordial  civilities  what- 
ever channels  the  scruples  of  Mr.  Merry  might  not  have  closed,  asked 
me  what  these  were  understood  to  be,  and  particularly  whether  he 
would  come  and  take  friendly  and  familiar  dinners  with  him.  I  un- 
dertook to  feel  his  pulse  thro'  some  hand  that  would  do  it  with 
the  least  impropriety.  From  the  information  obtained,  I  inferred 
that  an  invitation  would  be  readily  accepted,  and  with  the  less  doubt, 
as  he  had  dined  with  me,  (his  lady  declining,)  after  the  offense  orig- 
inally taken.  The  invitation  was  accordingly  sent,  and  terminated  in 
the  note  from  him  to  me  and  my  answer  herewith  inclosed.  I  need 
not  comment  on  this  display  of  diplomatic  superstition,  truly  extraor- 
dinary in  this  age  and  in  this  country.  We  are  willing  to  refer  it 
to  the  personal  character  of  a  man  accustomed  to  see  importance  in 
such  trifles,  and  over  cautious  against  displeasing  his  Government  by 
surrendering  the  minutest  of  his  or  its  pretensions.  What  we  appre- 
hend is,  that  with  these  causes  may  be  mingled  a  jealousy  of  our  dis- 
position towards  England,  and  that  the  mortifications  which  he  has 
inflicted  on  himself  are  to  be  set  down  to  that  account    In  fact,  it  is 
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known  that  this  jealousy,  particularly  since  the  final  adjustment  with 
France,  exists,  or  is  affected  in  a  high  degree,  and  will  doubtless  give 
its  colour  to  the  correspondence  of  the  legation  with  its  Government. 
To  apply  an  antidote  to  this  poison  will  require  your  vigilant  and  pru- 
dent attention.  It  can  scarcely  be  believed  that  the  British  Govern- 
ment will  not  at  once  see  the  folly  committed  by  its  representative, 
especially  in  the  last  scene  of  the  farce,  and  that  it  will  set  him  right 
in  that  respect.  But  it  may  listen  with  a  different  ear  to  the  sugges- 
tions that  the  United  States,  having  now  less  need  of  the  friendship 
of  Britain,  may  be  yielding  to  a  latent  enmity  towards  her.  The  best 
of  all  proofs  to  the  contrary  would  be  the  confidential  communications 
you  possess,  if  it  were  not  an  improper  condescension  to  disclose  them 
for  such  a  purpose.  Next,  to  that  is  the  tenor  of  our  measures  and  the 
dictates  of  our  obvious  policy ;  on  an  appeal  to  both  of  which  you  may 
found  the  strongest  assurances  that  the  Government  of  the  United 
States  is  sincerely  and  anxiously  disposed  to  cultivate  harmony  be- 
tween the  two  nations.  The  President  wishes  to  lose  no  opportunity 
and  spare  no  pains  that  may  be  necessary  to  satisfy  the  British  admin- 
istration on  this  head  and  to  prevent  or  efface  any  different  impres- 
sions which  may  be  transmitted  from  hence. 

"  I  collect  that  the  cavil  at  the  j^^le  mele  here  established  turns  much 
on  the  alleged  degradation  of  ministers  and  envoys  to  a  level  with 
charges  d'affaires.  The  truth  is,  and  I  have  so  told  Mr.  Merry,  that 
this  is  not  the  idea ;  that  the  President  did  not  mean  to  decide  any- 
thing as  to  their  comparative  grades  of  importance ;  that  these  would 
be  estimated  as  heretofore;  that  among  themselves  they  might  fix 
their  own  ceremonies,  and  that  even  at  the  President's  table  they 
might  seat  themselves  in  any  subordination  they  pleased.  All  he 
meant  was  that  no  seats  were  to  be  designated  for  them,  nor  the  order 
in  which  they  might  happen  to  set  to  be  any  criterion  of  the  respect 
paid  to  their  respective  commissions  or  countries.  On  public  occa- 
sions, such  as  an  inaugural  speech,  &c.,  the  heads  of  Department, 
with  foreign  ministers,  and  others,  invited  on  the  part  of  the  Govern- 
ment, would  be  in  the  same  pele  mele  within  the  space  assigned  them. 
It  may  not  be  amiss  to  recollect  that  under  the  old  Congress,  as  I 
understand,  and  even  in  the  ceremonies  attending  the  introduction  of 
the  new  Government,  the  foreign  ministers  were  placed  according  to 
the  order  in  which  their  governments  acknowledged  by  treaties  the 
independence  of  the  United  States.  In  this  point  of  view  the  pile 
mele  is  favorable  both  to  Great  Britain  and  to  Spain. 

"I  have,  I  believe,  already  told  you  that  the  President  has  dis- 
countenanced the  handing  first  to  the  table  the  wife  of  a  head  of 
Department,  applying  the  general  rule  of  pele  mele  to  that,  as  to 
other  cases. 
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"  The  Marquis  d'Yrujo  joined  with  Merry  in  refusing  an  invitation 
from  the  President,  and  has,  throughout,  made  a  common  cause  with 
him,  not,  however,  approving  all  the  grounds  taken  by  the  latter. 
His  case  is,  indeed,  different,  and  not  a  little  awkward,  having 
acquiesced  for  nearly  three  years  in  the  practice  against  which  he 
now  revolts.  Pichon,  being  a  charge  only,  was  not  invited  into  the 
pretensions  of  the  two  plenipotentiaries.  He  blames  their  contumacy ; 
hut  I  find  he  has  reported  the  affair  to  his  Government,  which  is  not 
likely  to  patronize  the  cause  of  Merry  and  Yrujo. 

"  Thornton  has  also  declined  an  invitation  from  the  President.  This 
shews  that  he  unites,  without  necessity,  with  Merry.  He  has  latterly 
expressed  much  jealousy  of  our  views,  founded  on  little  and  unmean- 
ing circumstances." 

See  2  Madison's  Writings,  ld5. 

A  letter  similar  in  substance,  but  of  greater  length,  was  sent  to  Monroe 
on  this  subject  January  19,  1804. 

"  Mr.  Merry  is  perhaps  kept  as  yet  a  little  distant  by  the  scruples  of 
etiquette.  I  invited  him  and  his  lady  to  make  us  a  visit,  and  notwith- 
standing the  public  ceremony  interposed  by  him  to  official  civilities, 
I  should  gladly  have  drawn  him  into  the  circle  of  private  hospitality. 
He  has  never  dropped  a  word  on  the  subject  of  etiquette  lately.  I 
suspect  that  his  Government  has  been  silent  and  left  him  to  all  the 
embarrassment  resulting  from  that  cause.  He  is  at  lK)ttom  a  very 
worthy  man  and  easy  to  do  business  with."  (Mr.  Madison,  Sec.  of 
State  (unofficial),  to  Mr.  Monroe,  July  21,  1804,  MS.  Monroe  Papers.) 

"  It  here  occurs  to  us  that  we  have  omitted  to  mention  a  circumstance 
which  afforded  the  subject  of  much  new  Federal  indignation.  We 
will  let  Mr.  Thomas  Moore,  the  Irish  poet,  preface  it  in  a  passage 
taken  from  a  letter  he  wrote  to  his  mother  from  Baltimore,  June  13th, 
1804,  which  is  published  in  Lord  John  Russell's  Memoirs,  Journal  and 
Ck>rrespondeuce  of  Moore  [I.  101,  162]. 

"  •  I  [writes  Moorel  stopped  at  Washington  with  Mr.  and  Mrs.  Merry  for 
near  a  week :  They  have  been  treated  with  the  most  pointed  inciv- 
ility by  the  present  democratic  President,  Mr.  Jefferson ;  and  it  is 
only  the  precrnrious  situation  of  Great  Britain  which  could  possibly 
induce  it  to  overlook  such  inde<*ent,  though,  at  the  same  time,  iietty 
hostility.  I  was  presented  by  Mr.  Merry  to  both  the  Secretary  of 
State  and  the  President.' 

"  The  *  indecent  and  iwtty  hostility  *  to  Mr.  and  Mrs.  Merry  was  manifested 
in  this  wise:  Tboy  were  invited  to  dine  at  the  President's.  When 
dinner  was  announced  Mr.  Jefferson  chanced  to  be  standing  by  and 
talking  with  Mrs.  Madison  at  some  distance  from  Mrs.  Merry,  and  he 
accompanied  the  former  to  the  table.  Mr.  Merry  regarded  this  as 
almost  an  insult. 

•**  Such  a  stir  was  made  by  the  angr>'  ambassador  that  Madison  wrote 
Monroe  (who  had  succeeded  Mr.  King  as  our  minister  to  England), 
apprising  him  of  the  facts  to  enable  him  to  answer  an  exi)ected  call 
of  the  British  Government  for  official  explanations.  Monroe,  how- 
ever, got  bis  first  information  from  a  friendly  British  under  se<Te- 
tary,  who  intimated  that  he  would  soon  probably  hear  of  the  matter 
through  a  different  channel.    The  minister  was  delighted.    Within  a 
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very  short  period  the  wife  of  an  English  under  secretary  had  been 
accorded  precedence  over  his  own,  under  analogous  circumstances. 
He  had  no  great  fund  of  humor,  but  the  absurdity  of  the  whole  affair, 
and  the  excellent  materials  in  his  possession  for  a  reply  to  a  call  for 
explanations,  struck  him  in  a  most  amusing  light.  Shalclng  with 
merriment,  he  hinted  to  his  informant  the  satisfaction  the  call  would 
give  him.     He  never  afterwards  heard  a  lisp  on  the  subject 

"  Mrs.  Merry  tossed  her  head  without  shalcing  the  i)eace  of  two  nations, 
and  poor  Mrs.  Madison  was  saved  from  involuntarily  '  firing  another 
Troy.'  But  Merry  never  forgot  this  'pointed  incivility,*  though  he 
and  his  friends  knew  that,  by  an  express  regulation  at  the  White 
House,  all  etiquette  in  respect  to  official  precedence  was  formally 
abolished,  and  though  with  the  most  stringent  etiquette  of  the  Celes- 
tial Empire  in  force,  it  would  seem  an  amusing  specimen  of  imper- 
tinence in  him  to  claim  priority  over  the  Secretary  of  State  of  the 
United  States. 

"  But  the  farce  was  not  ended.  Mrs.  Merry  thenceforth  eschewed  the 
Presidential  mansion;  and  if  her  husband  went  there,  it  was  only 
officially.  After  the  clamor  subsided  the  President  felt  a  good- 
natured  desire  to  put  an  end  to  this  frivolous  matter,  and  to  relieve 
the  offended  dignitaries  from  the  awkwardness  of  their  position. 
Accordingly  he  made  inquiry  through  a  common  friend  (the  repre- 
sentative, we  think,  of  the  Swedish  Government)  whether  Mr.  and 
Mrs.  Merry  would  accept  an  invitation  to  a  family  dinner.  The 
former  was  understood  to  give  an  affirmative  answer,  and  the  invi- 
tation was  sent,  written  in  the  President's  own  hand.  The  minister 
replied  by  addressing  the  Secretary  of  State  to  know  whether  he 
was  invited  In  his  private  or  his  official  capacity:  if  in  the  one,  he 
must  obtain  the  i^ermission  of  his  sovereign ;  if  in  the  other,  he 
must  receive  an  assurance  in  advance  that  he  would  be  treated  as 
became  his  position.  The  *  Secretary  of  State '  put  an  end  to  the 
correspondence  in  a  very  dry  note;  and  here  the  affair  ended." 
(3  Randall's  Life  of  Jefferson,  115  et  seq.) 

According  to  Mr.  Jackson,  in  a  letter  written  by  him  when  British  min- 
ister at  Washington,  on  October  20,  1809  (Bath  Archives,  Jackson 
Correspondence,  2d  series,  I.  22,  26),  "a  foolish  question  of  prece- 
dence, which  ever  since  Merry's  time  has  been  unsettled  and  has 
occasioned  some  heartburnings  amongst  the  ladies,  was  also  decided 
.  .  .  by  the  President  [Madison],  departing  from  his  customary 
indifference  to  ceremony  and  etiquette,  and  taking  Elizabeth  [Mrs. 
Jackson]  in  to  dinner,  while  I  conducted  Mrs.  Madison/' 

This  subject  is  presented  at  length  in  Foster's  Century  of  Am.  Dip. 
209-220. 

"  Where  you  are,  although  it  is  not  pleasant  to  fall  short  in  return- 
ing civilities,  yet  necessity  has  rendered  this  so  familiar  in  Europe 
as  not  to  lessen  respect  for  the  person  where  circumstances  do  not 
permit  a  return  of  hospitalities." 

Mr.  Jefferson,  President,  to  Mr.  Monroe,  min.  at  Paris,  Jan.  8,  1804,  MS. 
Monroe  Papers. 

"  The  gentlemen  who  composed  General  Washington's  first  ad- 
ministration took  up,  too,  imiversally  a  practice  of  general  entertain- 
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ment,  which  was  unnecessary,  obstructive  of  business,  and  so  oppres- 
sive to  themselves,  that  it  was  among  the  motives  for  their  retirement. 
Their  successors  profited  by  the  experiment,  and  lived  altogether  as 
private  individuals,  and  so  have  ever  continued  to  do.  Here  [at 
Washington],  indeed,  it  can  not  be  otherwise,  our  situation  being  so 
rural,  that  during  the  vacations  of  the  legislature  we  shall  have  no 
society  but  of  the  officers  of  the  Government,  and  in  time  of  sessions 
the  legislature  is  become  and  becoming  so  numerous,  that  for  the  last 
half  dozen  years  nobody  but  the  President  has  pretended  to  entertain 
them." 

Mr.  Jefferson,  President,  to  Mr.  R.  R.  Livingston,  Dec.  4,  1806,  4  Jeff. 
Works,  337,  339. 

"  To  have  come,  at  any  time,  to  the  seat  of  your  public  residence 
with  the  ulterior  view  of  a  personal  visit,  without  a  previous  sanction, 
derived  through  the  usual  channel,  might  have  been  thought  not  en- 
tirely respectful,  if  prudent.  But  so  to  invade  the  sanctity  of  your 
domestic  retreat,  really,  sir,  looks  to  me,  independent  of  all  other  con- 
siderations, as  scarcely  less  than  an  outrage.  ...  I  remember 
that  when  Talleyrand  was  in  Philadelphia,  as  ex-bishop  of  Autun, 
General  Washington  declined  being  visited  by  him,  although  he  made 
known  a  wish  to  wait  on  him." 

Mr.  Rusli,  At.  Gen.,  to  Mr.  Madison,  President,  unofficial,  Sept.  17,  1815, 
MS.  Monroe  Papers. 

IP 

"  I  have  just  returned  from  Carlton  House,  it  being  the  seventh  day 
in  succession  that  I  have  rode  into  town  on  purpose  to  make  my  inquir- 
ies there,  in  the  usual  manner,  respecting  the  present  King's  health, 
The  answer  to-day  is  that  he  is  out  of  all  danger.  These  are  atten- 
tions which  it  is  believed  he  will  be  extremely  scrupulous  in  expecting 
of  foreign  ministers.  Indeed  the  ceremonious  inquiries  which  we 
are  obliged  to  make,  under  present  circumstances,  throughout  all  the 
circles  of  the  royal  family,  keep  our  carriages  in  motion  the  livelong 
day  over  the  rattling  stones.  In  mine,  I  have  just  had  a  break- 
down. You  know  how  dispersed  they  live,  from  stable  yard  to  Kens- 
ington Palace,  and  how  many  of  them  there  are.  I  have  often 
thought  since  I  came  here  that  we  maintain  our  diplomatic  inter- 
course, at  least  with  this  Government,  upon  terms  of  great  inequality. 
I  have  yet  to  learn  in  what  point  our  Republic  is  behind  this  mon- 
archy in  dignity,  and  yet  what  are  ?iot  the  acts  of  ceremonious  homage^ 
to  give  them  no  other  appellation^  which  the  minister  of  the  former 
is  compelled  to  go  through  here,  from  which  the  British  minister  with 
us  is  exempt?  " 

Mr.  Rush,  niin.  at  London,  to  Mr.  Monroe,  President,  Feb.  6,  1820,  confi- 
dential, MS.  Monroe  Papers. 
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In  January,  1851,  the  Brazilian  minister,  at  a  nonofficial  dinner 
party  at  Mr.  Webster's  house,  was  placed  at  table  after  Sir  H.  Bulwer, 
who,  however,  had  been  of  later  arrival  at  Washington.  The  Brazil- 
ian minister  then  addressed  a  letter  to  Mr.  Webster,  which  contained 
the  following  passage : 

"  It  is  a  principle  established  by  the  congress  of  Vienna,  and 
adopted  by  all  the  civilized  nations,  even  those  who  were  not  repre- 
sented there  (as  the  United  States  and  Brazil),  that  the  precedence 
between  the  diplomatic  agents  of  the  same  capacity  must  be  estab- 
lished only  by  the  priority  of  the  presentation  of  their  credentials. 
Being  yesterday  present  at  your  table,  the  minister  of  Mexico,  I,  and 
the  minister  of  Great  Britain,  your  excellency  gave  the  first  places  to 
the  minister  of  Great  Britain  and  his  lady,  contrary  to  the  rule  above 
mentioned." 

This  was  followed  by  an  argument  to  sustain  the  position  taken. 

Mr.  Webster  replied : 

"  It  happens  to  be  my  fortune  not  to  be  entirely  unacquainted  with 
the  rules  adopted  by  the  treaty  of  Vienna,  respecting  the  rank  of 
diplomatic  agents;  and,  although  the  government  of  the  United 
States  was  no  party  to  that  treaty,  it  has  usually  conformed  to  what 
was  then  established,  as  being  the  regulation  prevailing  with  other 
states.  But  the  treaty  of  Vienna,  like  other  treaties,  affects  only  offi- 
cial acts,  and  does  not  assume  to  give  the  law  to  private  intercourse ; 
and,  although  I  exceedingly  regret  that  anything  should  have  occurred 
to  cause  you  concern,  yet  I  am  sure  y^u  will  see,  upon  consideration, 
that  the  private  hospitality  of  my  own  house  may  well  be  regulated 
by  my  own  discretion,  without  being  made  the  subject  of  diplomatic 
representations." 

The  Brazilian  minister  in  reply  accepted  this  explanation,  saying: 

"  I  shall  not  discuss  the  distinction  established  by  your  excellency 
between  official  acts  and  the  private  hospitality  of  the  Secretary  of 
State  to  the  diplomatic  agents.  I  rather  accept  it  as  saving  the  prin- 
ciples, which  seemed  to  me  could  be  put  in  doubt  on  account  of  the 
incident  then  mentioned." 

Sir  H.  Bulwer,  being  appealed  to,  sustained  the  position  that  "  a 
private  party  "  was  to  be  distinguished  from  an  official  ceremony,  to 
which  alone  treaties  could  apply. 

2  Curtis's  Life  of  Webster.  563-565. 

A  minister  of  the  United  States  is  required,  as  far  as  possible,  to 
cultivate  kindly  relations  with  other  foreign  ministers  in  the  place, 
and  to  enter  into  no  controversy  with  them  which  could  be  avoided 
without  loss  of  personal  self-respect  and  propriety. 

Mr.  Seward,  Sec.  of  State,  to  Mr.  Webb,  Feb.  6,  1863,  MS.  lost  Brazil, 
XVI.  6. 
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"A  diplomatic  representative  should  omit  no  occasion  to  main- 
tain the  most  friendly  personal  and  social  relations  with  the  members 
of  the  government  and  of  the  diplomatic  corps  at  the  place  of  his 
residence." 

InstruetioDS  to  Diplomatic  Officers  of  the  United  States  (1897),  §  16,  p.  7. 

"  Ceremonial  and  social  duties  take  up  a  large  part  of  a  minister's 
time;  but  those  who  have  been  noted  as  our  best  and  ablest  represent- 
atives have  always  been  most  punctilious  in  their  performance.  No 
one  has  ever  served  us  better  than  Mr.  John  Quincy  Adams ;  and  yet 
we  may  see  from  his  '  Diary '  that  night  after  night  he  went  into 
MXiiety,  danced,  played  cards,  talked,  and  ingratiated  himself  with 
the  people  about  him.  In  spite -ftf  certain  peculiarities  derived  from 
his  Puritan  ancestry,  peculiarities  which  were  sometimes  disagreeable 
when  they  showed  themselves,  Mr.  Adams  was  a  man  not  only  fond 
of  society,  but  very  popular  in  society,  and,  in  a  word,  combined  the 
most  useful  external  diplomatic  qualities  with  those  of  intellect, 
study,  and  experience." 

Schuyler,  Am.  Diplomacy,  151. 

5.  Court  Dbesb. 

§  686. 

"  MEMORANDUM  OF  THE  DRESS  OF  AN  AMERICAN  MINISTER,  AS  FIXED  BY 

THE  MISSION  TO  GHENT. 

"A  blue  coat,  lined  with  white  silk;  straight  standing  cape,  em- 
broidered with  gold,  single-breasted,  straight  or  round  buttonholes 
slightly  embroidered;  buttons  plain  or,  if  they  can  be  had,  with  the 
iirtillerists'  eagle  stamped  upon  them,  i.  e.,  an  eagle  flying  with  a 
wreath  in  its  mouth,  grasping  lightning  in  one  of  its  talons;  cuffs 
embroidered  in  the  manner  of  the  cape;  white  cassimere  breeches; 
gold  knee  buckles ;  white  silk  stockings,  and  gold  or  gilt  shoe  buckles ; 
a  three-cornered  chapeau-bras,  not  so  large  as  those  used  by  the 
French  nor  so  small  as  those  of  the  English;  a  black  cockade,  to 
which  lately  an  eagle  has  been  attached;  sword,  etc.,  corresponding. 

"  The  secretaries  have  the  same  costume,  with  the  exception  that 
their  coats  have  less  embroidery  than  that  of  the  minister. 

"  It  is  usual  at  all  European  courts,  on  what  are  called  gala  days^ 
such  as  birthdays  of  the  sovereign,  marriages  of  princes  of  his  family, 
and  other  extraordinary  occasions,  for  the  foreign  ministers,  as  well 
as  other  persons  of  distinction  connected  with  the  court,  to  appear  in 
uniforms  more  splendid  with  embroidery  than  upon  occasions  of  ordi- 
nary levees,  drawing  rooms,  and  diplomatic  circles.  A  decent  respect 
for  the  usages  of  the  courts,  and  a  suitable  compliance  with  forms 
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there  established,  make  it  proper  that  the  minister  of  the  United  States 
i^ould  adopt  this  custom  and  wear  on  those  occasions  a  coat  similar 
to  that  above  described,  but  embroidered  round  the  skirts  and  down 
the  breasts,  as  well  as  at  the  cuffs  and  cape,  all  the  other  parts  of  the 
dress  remaining  the  same.  The  coats  to  be  distinguished  as  the  great 
and  the  small  uniform.  There  should  be  a  white  ostrich  feather  or 
plumet  in  the  minister's  hat,  not  standing  erect,  but  sewed  round  the 
brim. 

"All  the  persons  attached  to  the  legation  wear  the  same  uniform  as 
the  secretary,  and  need  to  have  only  one. 

"  Department  of  State,  November  6,  1817." 

MS.  Circulars,  I.  8;  S.  Ex.  Doc.  31,  36  Cong.  1  sess.  3.    A  plate  accom- 
panied this  description  in  tbeifflPiginal  circular. 

John  Quincy  Adams,  in  1823,  referring  to  the  engraved  design 
then  used  of  the  uniform  worn  by  ministers  of  the  United  States 
at  foreign  courts  on  occasions  when  full  dress  was  required,  said: 
"  In  the  monarchical  governments  of  Europe  a  minister  of  the 
United  States  is  compelled  to  conform  to  the  established  usages  of 
appearing  in  the  presence  of  the  sovereign  in  a  court  dress.  He  can 
not,  indeed,  deliver  his  credential  letter  without  it,  and  this  uniform 
was  adopted  for  the  convenience  of  using  the  same  dress  upon  all 
necessary  occasions  and  at  every  court.  In  the  republican  govern- 
ment of  Colombia  it  may  be  presumed  that  no  such  dress  will  be 
required  or  expected,  and,  if  not,  you  will  have  no  occasion  for  using 
it.  The  use  of  it  is  in  no  case  prescribed  by  this  Government,  and 
every  minister  of  the  United  States  abroad  may  wear  at  his  discretion 
any  .dress  conformable  to  the  customs  of  the  place  where  he  may 
reside." 

Mr.  Adams,  Sec.  of  State,  to  Mr.  Anderson,  May  28,  1823,  MS.  Inst  U. 

states  Ministers.  IX.  312. 
See,  also,  Mr.  Clay,  Sec.  of  State,  to  Mr.  Poinsett,  mln,  to  Mexico,  March 

27,  1825,  MS.  U.  States  Ministers,  X.  238. 

"  From  a  suitable  respect  to  what  is  understood  to  be  the  usage 
at  the  several  courts  of  Europe,  requiring  the  members  of  the  dip- 
lomatic body  accredited  to  them,  to  wear  a  court  dress  upon  estab- 
lished occasions,  such  as  their  presentation  to  the  sovereigns,  or 
chief  executive  officers  of  these  governments,  respectively,  &c.,  &c., 
the  President  has  thought  proper  to  adopt  the  following  as  tHe  dress 
to  be  used  by  our  ministers  and  other  diplomatic  agents  upon  all 
such  occasions,  which  is  recommended  as  well  by  its  comparative 
cheapness  as  its  adaptation  to  the  simplicity  of  our  institutions,  viz: 
A  black  coat  with  a  gold  star  on  each  side  of  the  collar,  near  its 
termination;  the  under  clothes  to  be  black,  blue,  or  white,  at  the 
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option  of  the  wearer;  a  three-cornered  chapeau  de  bras;  a  black 
cockade  and  eagle,  and  a  steel-mounted  sword  with  a  white  scab- 
bard. It  is  to  be  understood,  however,  that  the  use  of  this  particular 
dress  is  not  prescribed  by  the  President.  It  is  barely  suggested,  by 
his  direction,  as  an  appropriate  and  a  convenient  uniform  dress  for 
the  use  of  our  ministers  and  other  diplomatic  agents  of  the  United 
States." 

Extract  from  tbe  personal  instructions  ta  the  diplomatic  agents  of  the 
United  States,  adopted  at  tbe  commencement  of  tbe  administration 
of  President  Jackson,  Mr.  Van  Buren,  Sec.  of  State,  to  Mr,  Van  Ness, 
Oct.  2,  1829,  MS.  Inst.  U.  States  Ministers,  XIII.  124. 

See  S.  Ex.  Doc.  31,  36  Cong.  1  sess.  4;  Mr.  Brent,  Act.  Sec.  of  State,  to 
Mr.  McLane,  No.  1,  July  20.  1829,  MS.  Inst.  Gr.  Br.  XIV.  1. 

**  The  fashion  of  the  coat  recommended  for  the  use  of  our  ministers,  &c., 
upon  occasions  when  full  dresses  are  required  by  the  usages  of  tbe 
courts  to  which  they  are  accredited,  is  a  single-breasted  one,  with  a 
standing  collar,  though  they  are  left  at  i)erfect  liberty,  by  the  per- 
sonal and  circular  instructions  which  are  addressed  to  all  of  them 
by  this  Department,  to  consult  and  be  governed  by  their  own  taste 
in  the  adoption  of  any  other  that  may  be  more  agreeable  to  them. 
The  fashion  recommended  was  supi>osed  to  be  correspondent  with 
the  simplicity  of  our  institutions,  and  was  believed  to  be  sufficiently 
distinguished  for  all  the  purposes  intended,  and  it  is  for  these  reasons, 
and  for  the  salve  of  uniformity,  recommended,  but  not  prescribed,  for 
their  adoption.  We  were  unapprised  till  the  receipt  of  your  letter 
that  our  ministers  at  London  and  Paris  had  adopted  a  different 
fashion."  (Mr.  Van  Buren,  Sec.  of  State,  to  Mr.  Van  Ness,  Mar.  3, 
1831,  MS.  Inst.  U.  States  Ministers.  XIII.  208.) 

''  In  addition  to  the  '  personal  instructions  to  the 
The  Marcy  circu-  diplomatic  agents  of  the  United  States  in  foreign 
*  "**  *  *  countries,'  the  following  are  hereafter  to  be  observed : 
"  In  performing  the  ceremonies  observed  upon  the  occasion  of  his 
reception,  the  representative  of  the  United  States  will  conform,  as 
far  as  is  consistent  with  a  just  sense  of  his  devotion  to  republican 
institutions,  to  the  customs  of  the  country  wherein  he  is  to  reside  and 
with  the  rules  prescribed  for  representatives  of  his  rank;  but  the 
Department  would  encourage  as  far  as  practicable,  without  impairing 
his  usefulness  to  his  country,  his  appearance  at  court  in  the  simple 
dress  of  an  American  citizen.  Should  there  be  cases  where  this 
cannot  be  done,  owing  to  the  character  of  the  foreign  government, 
without  detriment  to  the  public  interest,  the  nearest  approach  to  it 
compatible  with  the  due  performance  of  his  duties  is  earnestly  recom- 
mended. The  simplicity  of  our  usages  and  the  tone  of  feeling  among 
our  people  is  much  more  in  accordance  with  the  example  of  our  first 
and  most  distinguished  representative  at  a  royal  court  than  the  prac- 
tice which  has  since  prevailed.  It  is  to  be  regretted  that  there  was 
ever  any  departure  in  this  respect  from  the  example  of  Dr.  Franklin. 
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History  has  recorded  and  commended  this  example,  so  congenial  to 
the  spirit  of  our  political  institutions.  The  Department  is  desirous  of 
removing  all  obstacles  to  a  return  to  the  simple  and  unostentatious 
course  which  was  deemed  so  proper  and  was  so  much  approved  in  the 
earliest  days  of  the  Republic.  It  is  our  purpose  to  cultivate  the  most 
amicable  relations  with  all  countries,  and  this  we  believe  can  be 
effectually  done  without  requiring  our  diplomatic  agents  abroad  to 
depart  i©  this  respect  from  what  is  suited  to  the  general  sentiments  of 
our  fellow  citizens  at  home..  All  instructions  in  regard  to  what  is 
called  diplomatic  uniform,  or  courtAiress,  being  withdrawn,  each  of 
our  representatives  in  other  countries  will  be  left  to  regulate  this  mat- 
ter according  to  his  own  sense  of  propriety,  and  with  a  due  respect  to 
the  views  of  his  Government  as  herein  expressed." 

Mr.  Marcy,  Sec.  of  State,  to  the  diplomatic  agents  of  the  United  States, 
June  1,  1853,  MS.  Circulars,  I.  117.  See  Moore's  American  Diplo- 
macy, 257-261. 

**  It  is  now  well  known  that  this  [Dr.  Franklin's  appearance  at  the 
French  court  in  simple  dress]  was  not  owing  to  any  love  of  sim- 
plicity on  the  part  of  Franklin,  but  merely  that  on  a  certain  occasion 
his  presence  was  so  much  desired  at  court,  when  he  had  no  clothes  in 
which  he  considered  it  fit  to  appear,  that  he  was  requested  to  come  in 
whatever  he  happened  to  be  wearing  at  the  moment"  -(Schuyler, 
Am.  Dip.  141.) 

Wharton,  in  a  note  to  this  passage  from  Schuyler,  says  that  the  dress 
Franklin  wore  *"  was  Quaker  full  dress,  lieing  court  dress  In  the  times 
of  Charles  II."     (Wharton,  Int.  Law  Digest,  §  107&,  I.  745.) 

Late  in  October,  1853,  Mr.  Buchanan,  who  was  then  minister  to 
England,  chancing  to  meet  Maj.  Gen.  Sir  Edward  Oust,  master  of 
ceremonies,  intimated  to  the  latter  his  intention  to  appear  at  the 
court  "  in  the  simple  dress  of  an  American  citizen,"  unless  the  Queen 
herself  should  intimate  her  desire  that  he  should  appear  in  costume. 
Sir  Edward  replied  that  Her  Majesty  would  receive  Mr.  Buchanan 
at  court  in  any  dress  he  chose  to  put  on,  but  that  h*  did  not  doubt  that 
it  would  be  disagreeable  to  her  if  he  did  not  conform  to  the  estab- 
lished usage,  and  that  he  of  course  could  not  expect  to  be  invited  to 
court  balls  or  to  court  dinners  where  all  appeared  in  costume.  In  the 
course  of  the  conversation,  which  became  somewhat  warm,  Mr.  Buch- 
anan mentioned  the  circumstance  that  Senator  Stephen  A.  Douglas, 
who  had  lately  visited  St.  Petersburg,  had  been  permitted  to  visit  the 
Czar,  both  at  the  palace  and  on  parade,  in  plain  dress.  In  reporting 
the  conversation  to  Mr.  Marcy,  Mr.  Buchanan  suggested  that  he 
should  probably  "  be  placed  socially  in  Coventry  on  this  question  of 
dress,"  since,  if  he  should  not  be  invited  by  Her  Majesty  to  her  balls 
and  dinners,  he  would  not  be  invited  to  the  balls  and  dinners  of  her 
courtiers,  and  would  thus  lose  the  opportunity  of  cultivating  relations 
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which  might  be  available  for  purposes  of  information  and  diplomatic 
business.  And,  in  conclusion,  Mr.  Buchanan  stated  that,  if  it  should 
prove  to  be  impossible  for  him  to  conform  to  the  suggestions  of  the 
circular  without  detriment  to  the  public  interest  and  without  impair- 
ing his  usefulness,  he  should  be  guided  by  its  recommendation  to 
adopt  the  nearest  approach  to  a  simple  costume  compatible  with  the 
due  performance  of  his  public  duties — ^a  course  which  he  had  pursued 
from  choice  while  minister  in  Russia  and  which  he  should  have  pur- 
sued in  London  without  instructions. 

Some  time  after  his  interview  with  Sir  Edward  Cust,  Mr.  Buchanan 
let  it  be  known  that  he  had  decided  to  wear  neither  gold  lace  nor  em- 
broidery at  court,  but  that  he  desired  to  appear,  out  of  respect  for  the 
Queen,  in  such  dress  as  he  might  suppose  would  be  most  agreeable  to 
her  without  departing  from  the  spirit  of  the  circular.  It  was  then 
suggested  to  him,  from  a  quarter  which  he  did  not  feel  at  liberty  to 
mention,  that  he  might  assume  the  civil  dress  worn  by  General  Wash- 
ington; but,  after  examining  Stuart's  portrait,  Mr.  Buchanan  came 
to  the  conclusion  that  by  adopting  a  costume  so  much  out  of  date  he 
might  expose  himself  to  "  ridicule  for  life,"  to  say  nothing  of  the 
fact  that  it  might  be  considered  presumptuous  "  to  affect  the  style  of 
dress  of  the  Father  of  his  Country." 

The  question  was  soon  brought  to  an  issue.  Early  in  February, 
1854,  Parliament  was  to  l>e  opened  by  the  Queen  in  person ;  and  Mr. 
Buchanan,  as  a  member  of  the  diplomatic  corps,  received  a  copy  of 
the  printed  circular  on  the  subject,  which  contained  the  sentence: 
"  No  one  can  be  admitted  into  the  Diplomatic  Tribune,  or  in  the  body 
of  the  House  but  in  full  court  dress."  In  consequence,  Mr.  Buchanan 
did  not  attend  the  ceremony,  and  his  absence  became  the  subject  of  an 
outcry  in  the  London  press.  In  fact,  he  found  it  difficult  to  prevent 
the  incident  from  becoming  the  subject  of  inquiry  and  remark  in  the 
House  of  Commons. 

The  question  of  court  costume  was  finally  settled  to  Mr.  Buchanan's 
entire  satisfaction.  In  a  despatch  to  Mr.  Marcy,  of  February  24, 
1854,  he  said:  "  I  appeared  at  the  Queen's  levee,  on  Wednesday,  last 
in  the  very  dress  which  you  have  often  seen  me  wear  at  the  President's 
levees,  with  the  exception  of  a  very  plain  black-handled  and  black- 
hilted  dress  sword,  and  my  reception  was  all  that  I  could  have  desired. 
I  am  confident  they  are  as  well  pleased  as  myself  that  this  small 
affair  has  ended.  I  have  never  felt  prouder,  as  a  citizen  of  my  coun- 
try, than  when  I  stood  amidst  the  brilliant  circle  of  foreign  ministers 
and  other  court  dignitaries, '  in  the  simple  dress  of  an  American  citi- 
zen.' I  think  I  can  not  be  mistaken  in  saying  that  the  preponder- 
ance of  public  opinion  in  England  is  decidedly  in  favor  of  the  cir- 
cular. Many  of  the  most  distinguished  Liberal  members  of  Par- 
liament have  never  appeared  at  court,  simply  because  they  would  not 
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consent  to  wear  the  prescribed  costume.  ...  In  the  matter  of 
the  sword,  I  yielded  without  reluctance  to  the  earnest  suggestion  of 
a  high  official  charicter,  who  said  that  a  sword,  at  all  the  courts  of  the 
world,  was  considered  merely  as  the  mark  of  a  gentleman;  and 
although  he  did  not  mention  the  Queen's  name,  yet  it  was  evident 
from  the  whole  conversation,  that  this  was  desired  as  a  token  of 
respect  to  Her  Majesty.  He  had,  on  a  former  occasion,  expressed  the 
hope  that  I  would  wear  something  indicating  my  official  position, 
and  not  appear  at  court,  to  employ  his  own  language,  in  the  dress  I 
wore  upon  the  street.  I  told  him  promptly  I  should  comply  with  his 
suggestion,  and  that  in  wearing  a  sword  at  court,  as  an  evidence  of 
the  very  high  regard  which  I  felt  for  Her  Majesty,  I  should  do 
nothing  inconsistent  with  my  own  character  as  an  American  citizen, 
or  that  of  my  country.  I  might  have  added,  that  as  the  '  simple  dress 
of  an  American  citizen  '  is  exactly  that  of  the  upper  court  servants,  it 
was  my  purpose  from  the  beginning  to  wear  something  which  would 
distinguish  me  from  them.  At  the  first  I  had  thought  of  United 
States  buttons;  but  a  plain  dress  sword  has  a  more  manly  and  less 
gaudy  appearance.    I  hope  I  am  now  done  with  this  subject  forever." 

Mr.  Buchanan,  min.  to  England,  to  Mr.  Marcy,  Sec.  of  State,  Oct.  28,  1853, 
2  Curtis's  Buchanan,  107;  same  to  same.  No.  23,  Feb.  7,  1854,  id.  110, 
S.  Ex.  Doc.  31,  3G  Cong.  1  sess.'  16 ;  Mr.  Buchanan  to  Miss  Lane,  Dec. 
9,  1853.  and  Feb.  18,  1854,  2  Curtis's  Buchanan,  109,  112;  Mr.  Bu- 
chanan to  Mr.  Marcj',  No.  25,  Feb.  24,  1854,  S.  Ex.  Doc.  31,  36  Cong. 

1  sess.  19;  2  Curtis's  Buchanan,  114-115. 

In  a  despatch,  No.  76,  to  Mr.  Marcy,  June  15,  1855,  Mr.  Buchanan  stated 
that  the  dress  worn  by  himself  and  the  members  of  his  legation 
had  recently  l)een  recognized  as  an  appropriate  court  dress  for 
other  American  citizens,  and  also  for  British  subjects.  (S.  Ex.  Doc* 
31,  36  Cong.  1  sess.  23.) 

In  1858  the  following  dress  was  agreed  to  with  Mr.  Dallas,  Mr.  Bu- 
chanan's successor:  **At  levees  in  a  suit  of  black  evening  clothes, 
with  white  neckcloth,  sword,  and  cocked  hat,  and  at  drawing  rooms 
or  other  full-dress  occasions  with  breeches  and  buckles."  (Dip.  Cor. 
1868,  I.  411.) 

In  June,  1856,  Mr.  Dallas  took  to  the  palace  three  American  gentlemen, 
one  of  whom,  who  was  a  professor  at  West  Point,  wore  his  official 
costume,  a  blue  dress  coat,  with  buttons  of  the  Engineer  Corps,  blue 
pantaloons,  white  vest,  black  stock,  and  the  common  hat.  '*  It  was 
objected,  in  a  manner  exceedingly  kind  and  courteous,  that  he  wore 
a  black  cravat,  had  no  chapeau,  and  no  sword,  and  could  not  thus 
pass  the  Queen.  .  .  .  We  retired.  It  was  impossible  to  do  less, 
and  we  did  no  more."     (1  Dallas's  Letters,  53). 

For  characteristic  comments  on  this  incident  by  Lord  Malmesbury,  see 

2  Memoirs  of  an  Ex-Minister,  48. 

Mr.  Henry  S.  Sanford,  on  receiving,  as  charge  d'affaires  ad  interim 
at  Paris,  the  circular  of  the  1st  of  June,  made  known  to  the  French 
foreign  office  his  desire  to  appear  at  the  Tuileries  in  citizen's  dress, 
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and  received  permission  to  do  so.  The  new  minister,  Mr.  John  Y. 
Mason,  however,  after  his  arrival  at  Paris,  was  informed  by  the  for- 
eign office,  which  he  had  consulted  on  the  subject,  that  it  would  be 
agreeable  to  the  Emperor  if  he  would,  on  the  occasion  of  his  presenta- 
tion at  court,  conform  in  some  degree  to  the  usage  of  ministers  of  his 
rank.  Mr.  Mason  delivered  his  credentials  to  the  Emperor  "  in  the 
simple  dress  of  an  American  citizen,"  but  on  subsequently  going  to  the 
Tuileries  he  wore  what  he  called  a  "  simple  uniform  dress."  Mr. 
Sanford  considered  this  action  of  Mr.  Mason's  as  rendering  further 
official  intercourse  on  his  part  with  the  court  "  impracticable,"  unless 
he  should  return  to  the  use  of  costume;  and,  as  this  would  seem  to 
create  an  implication  that  his  action  in  discarding  costume  had  been 
disapproved  by  his  government,  he  resigned.  His  resignation  was 
accepted,  although  his  previous  course  was  approved. 

Mr.  Sanford,  chargC*,  to  Mr.  Marcy,  Sec.  of  State,  Jan.  22,  1854,  S.  Ex. 
Doc.  31,  36  Ck)ng.  1  sess.  11 ;  Mr.  Mason,  min.  to  France,  to  Mr.  Marcy, 
No.  1,  Jan.  28,  1854,  id.  13 ;  Mr.  Marcy  to  Mr.  Sanford.  Feb.  18,  1854, 
id.  18 ;  Mr.  Sanford  to  Mr.  Marcy,  March  12,  1854,  id.  21. 

In  January,  1860,  Mr.  Sanford  wrote  an  account  of  the  matter  to  Mr.  Cass, 
then  Secretary  of  State,  and  said  that  the  costume  adopted  by  Mr. 
Mason  was  **  a  coat  embroidere<l  with  gilt  tinsel,  a  sword  and  cocked 
hat,  the  invention  of  a  Dutch  tailor  in  Paris,  borrowed  chiefly  from 
the  livery  of  a  subordinate  attache*  of  legation  of  one  of  the  petty 
powers  of  the  Continent."  In  the  course  of  his  letter,  Mr.  Sanford 
declared  that  the  United  States  ought  not  to  have  "  any  national 
livery  for  its  diplomatic  agents ;  '*  that  the  proper  diplomatic  uniform 
was  the  costume  of  the  ambassador's  own  countrj- ;  that  the  dress 
prescribed  by  his  sovereign  or  government  Indicated  the  independence 
of  that  state,  but  that  the  representative  of  a  vassal  state  would  be 
bound  to  conform  with  the  usage  of  the  court  which  he  attended,  where 
he  owed  allegiance.  In  Illustration  of  his  contention,  Mr.  Sanford 
stated  that  when  he  was  in  Paris,  Prince  Callimaki,  the  Turkish 
ambassador,  invariably  appeared  at  court  "  in  the  Turkish  costume, 
a  distinctive  feature  of  which  was  the  fez  or  red  cap,  which  he  wore 
before  the  Sultan,"  although  on  ordinary  occasions  he  appeared  in 
the  costume  of  a  European  gentleman  and  removed  his  hat  according 
to  the  rules  of  etiquette  In  private  life.  (Mr.  Sanford  to  Mr.  Cass, 
Jan.  19,  18(50,  S.  Ex.  Doc.  31,  36  Cong.  1  sess.  24.) 

"  Mr.  Sanford  In  this  letter  confounded  two  things,  court  dress  and  diplo- 
matic uniform ;  for  even  In  countries  where  court  dress  Is  required, 
there  Is  a  diplomatic  uniform  different  from  that  worn  by  other 
officials;  and  the  example  of  the  Turkish  ambassador  .  .  .  was 
by  no  means  to  the  point.  Turkish  diplomats  always  wear  a  diplo- 
matic uniform,  and  by  no  means  the  ordinary  Turkish  dress,  which 
can  be  worn  in  the  presence  of  the  Sultan."  (Schuyler's  Am.  Dip. 
143.) 

In  a  confidential  letter  to  Mr.  Marcy,  of  January  19,  1854,  Mr. 
Mason  fully  explains  his  decision  to  wear  court  dress  at  Paris.  At 
his  first  interview  with  M.  Drouyn  de  I'Huys,  he  stated  that  he  would 
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present  himself  to  the  Emperor  in  plain  black  and  desired  to  know 
whether  such  a  course  would  be  regarded  as  wanting  in  respect  to  the 
French  government.  M.  Drouyn  de  I'Huys  subsequently  informed 
him  that  the  Emperor  would  receive  him  in  the  costume  which  he  had 
indicated,  but  added  that  it  would  have  been  very  agreeable  to  the  Em- 
peror if  he  had  felt  at  liberty  in  some  degree  to  conform  to  the  usage 
of  the  ministers  who  had  preceded  him,  except  Mr.  Sanford.  Mr. 
Mason  said  that  he  had  conferred  with  Mr.  Robert  McLane  and 
Gereral  J.  A.  Thomas,  and  they  sustained  him  in  the  opinion 
that  great  advantage  would  result  to  his  country  if  he  were  at 
once  to  determine  on  all  social  occasions  to  modify  his  dress  and 
conform  in  the  simplest  manner  to  the  prevalent  usage.  He  did  this 
and  was  presented  accordingly.  He  had  learned  that  the  American 
minister  to  Prussia  had  conformed  to  usage  there,  and  that  the  same 
course  had  been  taken  by  Mr.  Soule  at  Madrid.  Mr.  Mason  said  he 
believed  that,  although  Mr.  Sanford  stood  well  in  society  generally, 
his  visits  and  intercourse  were  not  as  agreeable  as  they  would  have 
been  if  he  had  conformed  to  usage.  Mr.  Mason  said  that  he  had,  as 
he  was  authorized  by  the  President  to  do,  informed  Mr.  Sanford  that 
a  change  would  be  made  in  the  office  which  he  held,  but  suggested  that 
he  tender  his  resignation  to  take  effect  at  some  future  day.  Sub- 
sequently, however,  after  he  had  decided  to  conform  to  usage,  he 
found  that  Mr.  Sanford  declared  that  he  could  not,  as  secretary 
of  legation,  wear  a  dress  different  from  what  he  wore  as  charge 
d'affaires,  and  that  he  would  probably  resign  immediately. 

Mr.  H.  R.  Jackson,  at  Vienna,  found  that  his  intimation  to  CSount 
Buol  that  he  would  api)ear  in  simple  citizen's  dress  was  not  well  re- 
ceived. Subsequently,  Count  Buol  expressed  to  Mr.  Jackson  the 
hope  that  he  might  see  him  at  a  certain  court  ball  and  that  he  might 
adopt  some  dress  as  suitable  for  the  occasion.  Mr.  Jackson  asked 
him  whether  an  army  uniform,  which  he  had  used  when  serving  in 
the  army,  was  acceptable.  Count  Buol  said,  perfectly  so.  It  seems 
that  Mr.  Jackson  consulted  Mr.  Buchanan,  who,  under  date  of  Janu- 
ary  9,  1854,  advised  him  to  wear  the  uniform  of  a  colonel  in  the  army, 
which  he  had  worn  in  Mexico,  and  stated  that  he  himself,  although  he 
had  distinctly  announced  his  purpose  neither  to  put  on  gold  lace  nor 
embroidery,  should  still  assume  a  costume  other  than  "  the  dress  of  an 
American  gentleman,"  which  was  precisely  that  worn  by  the  upper 
servants  of  the  Queen  "  and  "  which  he  could  not  wear  without  expos- 
ing himself  to  ridicule."' 

Mr.  J.  M.  Daniel,  writing  from  Turin,  December  25,  1854,  referred 
to  "  the  endless  tail  of  the  diplomatic  coat."  Mr.  Daniel  said  that 
the  other  day  he  was  formally  requested  to  come  to  the  foreign  office, 
where  he  found  that  they  had  interrogated  their  ministers  at  all  the 
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courts  as  to  the  dress  worn  by  American  diplomats.  They  found 
that  Mr.  Buchanan  wore  his  tights  and  swords,  that  Mr.  Jackson 
dressed  like  a  militia  colonel,  and  that  Mr.  Vroom  woi:e  an  elegant 
costume.  The  end  of  it  was  that  a  large  number  of  American  diplo- 
mats had  adopted  court  dress,  and  they  hoped  he  would  do  the  same. 
It  had  not  been  required  during  the  previous  year,  he  admitted,  but 
as  so  many  others  had  yielded  they  expected  that  he  would  adopt  the 
same  costume  for  the  festivities  which  would  begin  anew  on  the  1st  of 
January.  Mr.  Daniel  replied  that  he  regarded  the  matter  as  finally 
settled,  and  that  a  change  would  subject  him  to  misrepresentation 
and  ridicule;  but  he  added  that,  in  order  to  avoid  unpleasantness  on 
either  side,  he  would  stay  away  from  the  assemblages  in  question 
altogether. 

At  The  Hague  Mr.  Belmont  was  informed  by  the  minister  of  foreign 
affairs  that  the  King  would  receive  him  in  citizen's  dress  if  he  insisted 
upon  it,  but  that  his  appearing  in  uniform  "  would  have  been  better 
liked."  Mr.  Belmont  appeared  in  plain  citizen's  dress,  which  he 
afterwards  continued  to  use. 

At  Lisbon  Mr.  O'SuUivan  appeared  at  court  in  "  an  ordinary  even- 
ing suit  (blue  coat  and  black  trousers),"  with  "a  simple  American 
button  indicating  my  representative  capacity." 

At  Berlin  Mr.  Vroom  was  informed  that  the  King  of  Prussia 
''  would  not  consider  an  appearance  before  him  without  costume 
respectful."  Mr.  Vroom  thereupon  provided  himself  with  a  court 
dress,  which  he  described  as  "  very  plain  and  simple." 

At  Stockholm  the  King  expressed  his  willin^ess  to  receive  Mr. 
Schroeder  "  in  an  audience  for  business  ...  in  any  dress  his 
Government  may  prescribe,"  but  added :  "  In  the  society  of  my  fam- 
ily, and  on  occasions  of  court,  no  one  can  be  received  but  in  court 
dress,  in  conformity  with  established  custom."  Mr.  Schroeder  there- 
fore appeared  at  court  in  the  costume  which  he  had  previously  worn 
there. 

Mr.  Belmont,  inln.  to  the  Netherland«,  to  Mr.  Marcy,  Sec.  of  State,  No. 
«,  Nov.  K  IS.%.3 ;  No.  8.  Nov.  25,  18r>3,  and  No.  15,  Feb.  28.  1854,  S.  Ex. 
Doc.  .31,  3(5  ("ong.  1  sess.  8,  ll!  20;  Mr.  O'Sulllvan,  min.  to  Portugal, 
to  Mr.  Many,  No.  2.  June  28,  1S54,  Id.  22;  Mr.  Vroom,  mIn.  to 
Pnissia.  to  Mr.  Marcy,  No.  2.  Oct.  31,  1W>3,  Id.  8;  Mr.  Schroeder, 
niiu.  to  Swetlen,  to  Mr.  Marcy,  No.  105,  Nov.  24,  1853,  Id.  9. 

By  a  joint  resolution,  approved  March  27,  1867,  Congress  prohib- 
ited persons  in  the  diplomatic  service  of  the  United 

Joint  reiolntion  of  c-,.    .        u  0  -£  a*   '   ^ 

I8fl7  States      from  wearing  any  uniform  or  onicial  cos- 

tume not  previously  authorized  by  Congress." 
Section  34  of  the  act  of  July  28,  18C6,  however,  authorizes  officers 
who  have  served  during  the  rebellion  as  volunteers  in  the  armies  of 
the  United  States  to  bear  the  official  title,  and,  upon  occasions  of 
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ceremony,  to  wear  the  uniform  of  the  highest  grade  they  have  held, 
by  brevet  or  other  commissions,  in  the  volunteer  service. 

Mr.  Seward,  Sec.  of  State,  to  the  diplomatic  agents  of  the  United  States, 
circular,  March  27,  1807,  Dip.  CJor.  1867.  I.  77. 

See,  also.  Rev.  Stat  of  the  U.  S.,  sees.  1226,  1688;  Inst  to  Dip.  Off.  (1897). 
sees.  66,  67,  p.  25. 

For  comments  on  this  circular,  see  Mr.  Adams,  min.  to  England,  to  Mr. 
Seward,  Sec.  of  State,  No.  1409,  July  22,  1867,  and  Mr.  Seward  to 
Mr.  Adams,  No.  2039,  Aug.  13,  1867,  Dip.  Cor.  1867,  I.  117,  124.  See, 
also,  Dip.  Cor.  1867,  I.  639,  657,  660,  681;  Dip.  Cor.  1868,  I.  409, 
410,  II.  73. 

"  Though  your  office  may  not  in  all  respects  be  regarded  as  of  a  diplomatic 
character,  it  is  considered  to  be  sufficiently  so  to  require  you  to 
abstain  from  wearing  any  uniform  which  may  not  be  authorized  by 
Congress."  (Mr.  Hunter,  Second  Assist.  Sec.  of  State,  to  Mr.  Hale, 
consul  at  Alexandria,  No.  60,  Oct  26,  1868.  MS.) 

"  Congress  having  by  re.solution  taken  from  the  Secretary  of  State 
the  discretion  reposed  in  the  heads  of  other  Departments  to  prescribe 
the  costumes  of  those  employed  in  the  public  service  under  the  direc- 
tions of  this  Department,  I  propose  to  leave  to  each  gentleman,  except 
so  far  as  limited  by  law  and  by  the  general  printed  instructions  of  the 
Department,  the  discretion  to  select  his  own  costume,  in  the  belief 
that  each  one's  good  judgment  will  bring  him  to  a  conclusion  in  which 
I  can  acquiesce." 

Mr.  Fish,  Sec.  of  State,  to  Mr.  Jay,  min.  to  Austria-Hungary,  No.  8, 
July  13,  1869,  MS.  Inst.  Austria,  I.  376,  acknowledging  the  receipt 
of  Mr.  Jay's  dispatch  No.  13. 

"I  have  received  your  No.  3,  of  the  18th  ultimo,  wherein  you 
describe  your  conveyance  to  the  Queen  Regent  of  the  expression  of 
sympathy  and  condolence  on  the  part  of  the  President  and  people  of 
the  United  States  by  reason  of  the  death  of  His  Majesty  Don  Alfonso 
XII ;  and  your  attendance  at  the  funeral  services  as  the  special  envoy 
of  the  United  States.  It  is  gratifying  to  know  that  the  feeling  and 
impressive  manner  in  which  you  have  performed  this  duty  has  been 
so  highly  appreciated. 

"  I  observe  that,  in  your  despatch,  you  refer  to  the  exceptional 
position  of  the  minister  and  secretary  of  legation  of  the  United  States, 
whose  plain  evening  costume,  amidst  the  brilliant  display  of  uniforms 
of  every  class, '  succeeded,'  as  you  say, '  in  securing  the  embarrassment 
of  "  digito  mon^traH  "  conspicuousness.' 

"  The  suggestion  of  uniform  for  the  diplomatic  representatives 
of  the  United  States  abroad  has  been  often  mooted,  but  has  found  no 
acceptation  here,  where  civil  officers  bear  no  such  distinguishing 
mark  of  service  or  rank.  The  absence  of  civil  distinctions  at  home 
forbids  their  adoption  abroad,  and  even  were  the  diplomatic  organi- 
zation a  distinct  branch  of  service,  with  appointment  for  life  or  good 
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behaviour  and  promotion  by  seniority,  the  fitness  of  adopting  for  its 
members  a  distinctive  uniform  is  questionable.  The  analogy  of  the 
military  and  naval  services  is  not  wholly  in  point,  for  with  them 
uniform  is  necessary  to  a  proper  disciplinary  organization,  and  visi- 
ble distinctions  of  official  rank  are  essential. 

"  Uniforms  are  of  two  classes — those  denoting  relative  rank  and 
authority  in  an  organized  disciplined  service,  and  those  which,  like 
the  robes  of  knightly  orders  and  the  like,  mark  class  or  titular  priv- 
ilege. Neither  of  these  is  applicable,  in  theory,  to  those  citizens  who 
may  be  chosen  to  represent  abroad  the  sovereignty  of  the  Republic. 
In  some  respects  their  position  resembles  that  of  legislative  repre- 
sentatives, who  could  not  wear  the  livery  of  the  municipality  or 
state  which  sends  them  to  the  general  assembly.  The  dignity  of  the 
representative  office  should  be  deemed  pei*  se  above  all  distinctions 
in  the  way  of  personal  apparel. 

"  I  have  been  told  of  a  pertinent  illustration  of  this  in  Spain,  some 
years  ago,  on  the  occasion  of  the  first  official  reception  of  the  late 
king.  All  the  dignitaries  and  officers  of  the  realm,  to  the  number  of 
some  three  thousand,  were  in  attendance,  and  foreign  representa- 
tives likewise  assisted.  Uniform  being  de  rigxieur^  every  one  wore 
that  of  the  highest  official  or  titular  rank  to  which  he  was  entitled. 
In  the  whole  assemblage  four  men  appeared  in  evening  dress — the 
president  of  the  Senate,  the  president  of  the  Chamber  of  Deputies, 
and  the  minister  and  secretary  of  legation  of  the  United  States. 
They  were  indeed  conspicuous,  but  necessarily  so.  The  Spanish 
legislative  body  wears  as  such  no  uniform.  Either  of  the  presiding 
officers  might  have  worn,  as  a  private  individual,  any  one  of  the 
imi forms  belonging  to  the  rank  held  in  other  official  stations,  as 
ambassador,  privy  councillor  or  grand  cross ;  but  such  uniform  would 
have  been  beneath  the  dignity  of  the  representative  function  with 
which  they  stood  invested. 

"  Upon  reflection,  and  in  the  light  of  this  example,  it  may  be 
questioned  whether  the  representative  quality  of  an  envoy,  the  high- 
est known  in  the  coequal  intercourse  of  nations,  is  not  rather  dimin- 
ished than  enhanced  by  wearing,  as  is  done  in  some  cases  under 
statutory  authority,  the  uniform  of  past  or  present  military  rank." 

Mr.  Bayard,  Sec.  of  State,  to  Mr.  Curry,  min.  to  Spain,  No.  24,  Jan.  15, 
1886,  MS.  Inst.  Spain,  XX.  142. 

Mr.  Breckinridge  was  instructed  that,  in  the  absence  of  a  national 
uniform  denoting  his  office  and  rank,  he  might  conform  to  local 
requirements  and  wear  the  prescribed  costuine  appropriate  to  ununi- 
formed  guests,  as  at  London  court  functions. 

Mr.  Olney,  Sec.  of  State,  to  Mr.  Breckinridge,  mln.  to  Russia,  tel.,  May  7, 
1896,  MS.  Inst  Russia,  XVII.  4(». 
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"  I  have  received  your  despatch  No.  83  of  the  28th  ultimo,  in  fur- 
ther relation  to  the  subject  of  your  No.  29  of  the  22nd  of  April  last, 
wherein  you  reported  upon  an  arrangement  proposed  to  be  established 
in  connection  with  official  ceremonies  at  the  imperial  court,  whereby 
a  special  court  costume  is  to  be  prescribed  to  be  worn  by  distinguished 
foreigners  and  by  diplomatic  representatives  who  have  no  uniform. 

"  The  Department  has  always  distinguished  between  a  '  uniform ' 
and  a  court  dress  conforming  to  local  custom.  A  uniform  serves  to 
show  the  branch  of  public  service  to  which  the  wearer  belongs  and 
also  the  rank  or  grade  held  by  him  therein.  A  court  dress,  denoting 
no  public  office  or  function,  when  worn  by  ununiformed  functionaries 
and  private  citizens  alike,  without  any  indication  of  individual  rank 
or  precedence,  is  in  no  sense  a  *  uniform,'  and  is  not  obnoxious  to  the 
statutory  prohibition.  Having  in  view  the  usage  of  several  European 
courts  where,  in  the  absence  of  a  characteristic  uniform,  an  appro- 
priate general  court  costume  may  be  prescribed  to  be  worn  at  official 
functions,  the  Department,  by  paragraph  67  of  the  Personal  Instruc- 
tions which  you  quote,  has  authorized  the  wearing  of  the  locally 
appropriate  court  costume  upon  suitable  occasion. 

"  The  suggestion  reported  in  your  No.  29,  as  having  been  put  forth  by 
the  Russian  minister  of  foreign  affairs,  appears  to  be  designed  to 
supply  the  omission  hitherto  of  a  prescribed  court  dress  for  the 
imperial  court.  In  principle  it  is  entirely  unobjectionable.  In 
practice,  the  nature  of  the  costume  appears,  to  judge  from  your  state- 
ments, to  call  for  special  consideration,  having  in  view  the  exceptional 
character  of  the  Russian  climate.  Your  suggestions  in  this  regard 
appear  to  have  been  practical  and  to  have  commended  themselves  to 
the  good  judgment  of  Count  Mouravieff.  If  I  were  to  be  invited  to 
make  any  comment,  it  would  be  that  a  distinction  might  be  made 
between  daylight  and  evening  functions,  assigning  to  each  a  costume 
fitted  to  the  occasion.  In  ordinary  social  use,  the  frock  coat  is  worn 
by  day,  the  dress  coat  by  night.  In  the  public  usage  of  this  capital, 
as,  for  instance,  at  the  audience  of  an  ununiformed  minister,  which 
takes  place  in  tlie  daytime,  a  frock  coat  is  admitted  as  appropriate 
to  the  hour  and  place.  The  usage  of  this  capital  runs  against 
wearing  evening  dress  by  daylight,  but  it  is  understood  that  in  other 
countries,  as  in  France,  evening  dress  is  worn  on  ceremonial  occasions 
in  the  daytime  by  high  officers  whose  rank  and  station  have  no  dis- 
tinguishing unifornu 

"  With  these  remarks,  tlie  matter  is  left  to  your  own  good  judgment, 
in  the  belief  that  it  mav  not  be  difficult  for  vou  and  the  minister  for 
foreign  affairs,  aided  by  the  advice  of  the  grand  master  of  cere- 
monies, to  agree  upon  an  evening  'court  dress'  to  be  worn  on  occa- 
sion of  court  ceremonial  by  all  foreign  participants  not  using  a 
uniform  denoting  an  organized  public  service  and  their  rank  in  such 
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service;  and  to  prescribe  in  addition  some  modification  thereof  suita- 
ble for  daylight  or  open-air  functions." 

Mr.  Adee,  Acting  Sec.  of  State,  to  Mr.  Tower,  amb.  to  Russia,  No.  87, 
September  15,  1899,  MS.  Inst  Russia,  XVIII.  224. 

6.  Audiences  at  Peking. 

§  687. 

"  On  the  arrival  of  Mr.  Ward  at  Peking,  he  requested  an  audience 
of  the  Emperor  to  present  his  letter  of  credence.  This  he  did  not 
obtain,  in  consequence  of  his  very  proper  refusal  to  submit  to  the 
humiliating  ceremonies  required  by  the  etiquette  of  this  strange 
people  in  approaching  their  sovereign.  Nevertheless,  the  interviews 
on  this  question  were  conducted  in  the  most  friendly  spirit  and  with 
all  due  regard  to  his  personal  feelings  and  the  honor  of  his  country. 
When  a  presentation  to  His  Majesty  was  found  to  be  impossible,  the 
letter  of  credence  from  the  President  was  received  with  peculiar 
honors  by  Kweiliang,  *  the  Emperor's  prime  minister  and  the  second 
man  in  the  Empire  to  the  Emperor  himself.'  The  ratifications  of  the 
treaty  were  afterwards,  on  the  16th  of  August,  exchanged  in  proper 
form  at  Pei-tsang.  As  the  exchange  did  not  take  place  until  after 
the  day  prescribed  by  the  treaty,  it  was  deemed  proper  before  its 
publication  again  to  submit  it  to  the  Senate.  It  is  but  simple  justice 
to  the  Chinese  authorities  to  observe  that  throughout  the  whole  trans- 
action they  appear  to  have  acted  in  good  faith  and  in  a  friendly 
spirit  toward  the  United  States.  It  is  true  this  has  been  done  after 
their  own  peculiar  fashion;  but  we  ought  to  regard  with  a  lenient 
eye  the  ancient  customs  of  an  Empire  dating  back  for  thousands 
of  years,  so  far  as  this  may  be  consistent  with  our  own  national 
honor.  The  conduct  of  our  minister  on  the  occasion  has  received  my 
entire  approbation." 

President  Bu(*Iianan,  annual  message,  Dec.  10,  1859,  Richardson's  Mes- 
sages, V.  559. 

In  regard  to  tlie  ceremony  of  presentation  to  the  Emperor  of  China,  see 
Mr.  Webster,  Sec.  of  State,  to  Mr.  Cushing,  May  8,  1843,  6  Webster's 
Worlts.  470,  471. 

In  1868,  when. Mr.  Burlingame  and  the  two  Chinese  plenipotenti- 
aries who  were  associated  with  him,  came  to  Washington,  they  were 
duly  received  by  the  President,  in  order  that  they  might  deliver 
their  credentials.  In  a  note  of  June  3,  1808,  informing  them  that 
they  would  be  so  received,  Mr.  Seward  observed  that,  owing  to  the 
minority  of  the  Emperor  of  China,  the  sovereign  authority  of  the 
Empire  was  then  exercised  by  a  regency,  and  that  the  President 
therefore  waived,  '*'  though  only  during  the  Emperor's  minority,  the 
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question  concerning  the  privileges  of  personal  audience  by  the  head 
of  the  Chinese  government." 

In  October,  1872,  it  was  announced  by  a  public  decree  that  the 
regency  would  be  set  aside  in  the  following  October.  On  receiving 
a  copy  of  this  edict,  Mr.  Fish,  December  21,  1872,  instructed  the 
American  minister  at  Peking  that  when  the  question  of  audience  was 
previously  agitated  the  Chinese  government  would  yield  to  the  for- 
eign representatives  nothing  beyond  the  privilege  of  residing  at 
Peking,  and  that  it  was  the  opinion  of  the  President  that  an  audience 
of  the  Emperor  "  should  now  be  demanded,"  perhaps  not  in  the  first 
instance  imperatively,  by  the  representative  of  the  United  States,  in 
concert  with  the  representatives  of  the  other  powers. 

On  June  29,  1873,  the  ambassador  of  Japan  and  the  ministers  of 
the  United  States,  England,  France,  Holland,  and  Russia  were  per- 
sonally presented  to  the  Emperor.  The  Chinese  foreign  ofBce,  how- 
ever, in  the  course  of  the  negotiations  intimated  an  intention  that  the 
reception  of  the  "  five  ministers  "  was  to  be  treated  as  a  precedent 
only  under  similar  conditions,  and  w^as  not  to  be  considered  as  justi- 
fying the  expectation  that  individual  ministers  coming  in  future  to 
Peking  would  be  allowed  as  of  course  to  bring  their  credentials  to  the 
Emperor. 

In  1874  Mr.  Avery,  the  new  American  minister,  was  received  in 
audience  by  the  Emperor,  as  also  at  other  times  were  other  foreign 
ministers.  In  January,  1875,  however,  the  Emperor,  by  whom  these 
audiences  were  granted,  died,  and  Mr.  Avery  reported  that  the  ad- 
visers of  the  young  Emperor  might  decline  to  grant  any  audiences 
to  the  representatives  of  Western  powers  for  the  time  being,  and  were 
disposed  to  keep  strictly  within  the  precedent  of  granting  such  audi- 
ences only  when  the  Emperor  should  attain  his  majority.  The  ques- 
tion being  thus  raised  as  to  whether  the  United  States  would  send 
new  credentials  to  its  representatives  and  take  steps  towards  securing 
an  audience  at  which  they  might  be  presented,  Mr.  Fish,  on  April 
27, 1875,  sent  identic  instructions  to  the  ministers  of  the  United  States 
near  the  European  governments  which  were  represented  at  Peking, 
with  a  view  to  bring  about  a  concert  of  action  on  the  subject.  A 
difference  of  opinion  was,  however,  soon  disclosed  as  to  whether  the 
question  of  audience  should  be  delayed  till  the  new  Emperor  should 
arrive  at  such  age  as  to  consider  and  direct  a  change  in  the  forms,  o? 
until  the  increasing  intercourse  with  China  should  prove  the  wisdom 
of  such  change.  Mr.  Avery  was  instructed,  July  21,  1875,  that  he 
might  use  his  "  best  judgment;  "  and  the  question  thus  remained  for 
the  time  being  in  abeyance. 

February  7, 1887,  the  regency  ended,  and  the  Emperor,  Kuang  Hsu, 
nominally  assumed  the  imperial  power,  subject  to  the  advice  and  di- 
rection of  the  Empress  Dowager,    No  notice  of  the  event  was  sent  to 
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the  legations.  The  question  of  audience  with  the  foreign  ministers 
was  thereby  postponed.  During  the  long  regency  of  the  Empress 
Dowager  no  effort  to  secure  an  audience  had  been  made.  On  Decem- 
ber 11,  1886,  Mr.  Bayard  had  instructed  Mr.  Denby,  then  American 
minister  at  Peking,  that  the  question  of  audience,  while  apparently 
one  of  form,  was  in.  reality  one  of  substantial  and  high  importance, 
since  it  involved  the  consideration  of  the  equality  of  sovereign  states 
in  their  intercourse  one  with  another ;  that  the  only  respect  in  which 
the  existing  situation  differed  from  that  in  1873  was  the  decree  of  the 
Empress  Dowager  of  July  19,  1886,  which  announced  her  determina- 
tion to  continue  to  advise  and  direct  the  Emperor  for  a  few  years  on 
account  of  his  extreme  youth ;  that  this  circumstance,  however,  was 
held  to  be  immaterial,  as  the  Department  understood  that  the  Em- 
peror would,  after  the  7th  of  the  coming  February,  be  the  supreme 
ruler  of  the  Chinese  Empire ;  and  that  the  question  had  become  more 
important  than  it  was  in  1873,  since  China  had  in  the  interval  accred- 
ited to  the  United  States  ministers  who  had  been  cordially  received 
and  treated  on  an  equal  footing  of  honor  and  respect  with  the  repre- 
sentatives of  other  powers  and  had  been  accorded  personal  audiences 
with  the  President,  besides  enjoying  all  other  ceremonial  honors. 
On  June  6,  1888,  however,  with  reference  to  the  Emperor's  sole 
assumption  in  that  year  of  the  imperial  rule,  Mr.  Bayard  declined 
to  instruct  Mr.  Denby  to  make,  in  common  with  other  diplomatic 
representatives  in  Peking,  a  declaration  that  if  the  Emperor  should 
refuse  to  receive  them  in  audience,  the  ministers  of  China  would  in 
like  manner  be  refused  audiences  by  the  heads  of  the  governments  to 
whom  they  were  accredited. 

The  members  of  the  diplomatic  corps  at  Peking  decided  that  it  was 
best  to  wait  and  let  China  take  the  initiative.  On  December  12,  1890, 
a  decree  was  issued  by  the  Emperor,  stating  that  it  was  about  two 
years  since  he  had  assumed  the  reins  of  government,  and  that  it  was 
proper  that  the  diplomatic  representatives  at  Peking  should  have  an 
audience  of  him,  and  that  provision  was  to  be  made  for 'the  holding  of 
annual  audiences.  The  ceremonial  of  1873  was  referred  to  as  a  prece- 
dent. Again,  as  in  1873,  the  announcement  that  an  audience  would 
be  granted  gave  rise  to  a  long  negotiation  concerning  the  etiquette  to 
be  observed.  The  foreign  representatives  were  received  by  the  Em- 
peror on  March  6,  1891. 

Mr.  Seward,  Sec.  of  State,  to  the  Chinese  Embassy,  June  3,  1868,  Dip. 
Cor.  1868,  I.  603 ;  Mr.  Fish.  Sec.  of  State,  to  Mr.  Low.  min.  to  China, 
No.  115,  Dec.  21,  1872,  and  No.  116,  Dec.  30,  1872,  For.  Rel.  1873,  I. 
135,  136 ;  Mr.  Low,  min.  to  China,  to  Mr.  Fish,  Sec.  of  State,  No.  268, 
June  27,  1873,  and  No.  271,  July  10,  1873,  For.  Rel.  1873,  I.  190,  195 ; 
Mr.  Avery,  min.  to  China,  to  Mr.  Fish,  Sec.  of  State,  No.  11,  Dec.  4, 
1874,  For.  Rel.  1875,  I.  228 ;  Mr.  Fish,  Sec.  of  State,  to  Gen.  Schenck, 
min.  to  Englandi  circular,  No.  719,  April  27,  1875,  MS.  Inst  Or.  Br. 
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XXIV.  59 ;  Mr.  Fish,  Sec  of  State,  to  Mr.  Avery,  min.  to  China,  No. 
37,  June  5,  1875,  MS.  Inst  ChJna,  II.  308;  Mr.  Cadwalader,  Act  Sec. 
of  State,  to  Sir  E.  Thornton,  Brit  min.,  Aug.  20,  1875,  MS.  Notes  to 
Gr.  Br.  XVII.  14;  Mr.  Bayard,  Sec*,  of  State,  to  Mr.  Denby,  min.  to 
China,  No.  135,  Dee.  11,  1886,  MS.  Inst.  China,  IV.  222 ;  Mr.  Denby  to 
Mr.  Bayard,  No.  339,  March  19,  1887,  For.  Rel.  1887,  202 ;  Mr.  Bayard, 
Sec  of  State,  to  Mr.  Denby,  No.  324,  June  6,  1888,  For.  Rel.  1888, 
I.  307-309;  Mr.  Denby,  min.  to  China,  to  Mr.  Blaine,  Sec.  of  State, 
No.  1256,  Feb.  28.  1891,  and  No.  1263,  March  10,  1891,  For.  Ret  1891, 
374-391. 

As  to  the  insistence  by  the  diplomatic  corps,  In  conformity  with  the  eti- 
quette observed  by  the  Western  powers,  that  the  Tsung-li  yamto 
should,  on  exchanging  cards  on  the  Chinese  New  Year,  send  their 
cards  to  the  secretaries  and  other  members  of  the  legations,  see  Mr. 
Denby,  min.  to  China,  to  Mr.  Bayard,  Sec  of  State,  No.  574,  Feb.  20, 
1888,  For.  Rel.  1888,  I.  260-262 ;  same  to  same.  No.  639,  May  5,  1881, 
id.  300-301;  Mr.  Bayard  to  Mr.  Denby,  No.  329,  June  15,  1888,  Id. 
313. 

**  In  reply  to  the  last  paragraph  of  your  dispatch,  touching  the  President's 
reception  and  the  interchange  of  official  calls  between  the  Secretary 
of  State  and  the  members  of  the  various  legations  here,  I  in  lose 
three  copies  of  the  current  diplomatic  list  The  precedence  of  the 
Chinese  secretaries  over  *  translators  and  attaches '  therein  indicated 
follows  the  official  list  communicated  to  this  Department  by  the 
Chinese  minister.  In  practice  no  distinction  is  here  made,  the  trans- 
lators being  accorded  equal  treatment  with  the  secretaries.  At  the 
President's  reception  on  New  Year's  Day  the  Chinese  minister  at- 
tends, with  such  suite  as  he  deems  proper,  and  all  are  presented  by 
him  to  the  President  In  the  social  intercourse  of  the  Chinese  min- 
ister with  the  Cabinet  officers,  as  for  example  at  their  receptions  at 
their  dwellings,  the  minister  is  generally  accompanied  by  one  or 
sometimes  both  of  the  translators,  and  their  cards,  when  left  on  the 
Secretary  of  State,  are  returned  the  same  as  the  secretaries'  cards." 
(Mr.  Bayard,  Sec.  of  State,  to  Mr.  Denby,  min.  to  China,  No.  307, 
April  23,  1888,  For.  Rel.  1888,  I.  296.) 

As  to  the  felicitations  of  the  President  to  the  Emperor  of  China  on  the 
occasion  of  the  latter's  marriage,  see  For.  Rel.  1889,  98  et  seq. 

December  13, 1898,  the  wives  of  all  the  foreign  ministers  at  Peking 
were  received  by  the  Empress  Dowager  in  the  "  I  Luan  Hall,"  in  the 
presence  of  the  Emperor.  An  address  was  read  by  the  wife  of  the 
British  minister,  as  doyenne,  and  a  reply  was  made  by  the  Empress 
Dowager.  The  ladies  were  then  entertained  at  breakfast,  with  Prince 
and  Princess  Ching  and  several  other  princesses,  after  which  the 
Empress  Dowager  reappeared  and  presented  the  Empress.  It  was 
the  first  time  that  an  Empress  or  an  Empress  Dowager  had  met 
foreign  ladies. 

Mr.  Conger,  min.  to  China,  to  Mr.  Hay,  Sec.  of  State,  Dec  14,  1898,  For. 

Rel.  1898, 223-225. 
The  addresses  are  printed  at  pp.  224-225,  and  the  ceremonial  at  p.  225. 
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Frotoooi  of  Septem-"^^-^^-®-^^^^^  ^^  ^^  ceremonial  to  he  followed 
ber  7,  1901.  in  solemn  audiences. 

"  1°.  Solemn  audiences  to  be  given  by  His  Majesty  the  Emperor  of 
China  to  the  Diplomatic  Body  or  to  Representatives  of  the  Powers 
separately  shall  take  place  in  the  palace  hall  called  '  Ch'ien-ch'ing 
Kung.' 

"  2**.  In  going  to  or  coming  back  from  these  solemn  audiences  the 
Representatives  of  the  Powers  shall  be  carried  in  their  sedan  chairs  as 
far  as  outside  of  the  Ching-yun  gate.  At  the  Ching-yun  gate  they 
will  get  out  of  the  sedan  chair  in  which  they  have  come  and  will  be 
carried  in  a  little  chair  (i  chiao)  as  far  as  the  foot  of  the  steps  of  the 
Ch'ien-ch'ing  gate. 

"  On  arriving  at  the  Ch'ien-ch'ing  gate  the  Representatives  of  the 
Powers  shall  get  out  of  their  chairs,  and  shall  proceed  on  foot  into 
the  presence  of  His  Majesty  in  the  Ch'ien-ch'ing  Kung  hall. 

"  When  departing  the  Representatives  of  the  Powers  shall  return 
to  their  residences  in' the  same  manner  as  that  in  which  they  arrived. 

"  3**.  When  a  Representative  of  a  Power  shall  havo  occasion  to  pre- 
sent to  His  Majesty  the  Emperor  his  letters  of  credence  or  a  communi- 
cation from  the  Head  of  the  State  by  whom  he  is  accredited,  the 
Emperor  shall  cause  to  be  sent  to  the  residence  of  said  Representative, 
to  bear  him  to  the  Palace,  a  sedan  chair  with  yellow  trimmings  and 
tassels,  such  as  are  used  by  the  Princes  of  the  Imperial  family.  The 
said  Representative  shall  be  taken  back  to  his  residence  in  the  same 
manner.  An  escort  of  troops  shall  likewise  Ix?  sent  to  the  residence  of 
said  Representative  to  accompany  him  going  and  returning. 

"  4°.  When  presenting  his  letters  of  credence  or  conununication 
from  the  Head  of  the  State  by  whom  he  is  accredited,  the  Diplomatic 
Agent,  while  bearing  said  letters  or  communications,  shall  pass  by  the 
central  openings  of  the  Palace  doors  until  he  has  arrived  in  the 
presence  of  His  Majesty.  On  returning  from  these  audiences  he  will 
comply,  as  regards  the  doors  by  which  he  may  have  to  pass,  with  the 
usages  already  established  at  the  Court  of  Peking  for  audiences  given 
to  Foreign  Representatives. 

"  5°.  The  Emperor  shall  receive  directly  into  his  hands  the  letters 
and  communications  above  mentioned  which  the  Foreign  Representa- 
tives may  have  to  hand  to  him. 

"  6°.  If  His  Majesty  should  decide  upon  inviting  to  a  banquet  the 
Representatives  of  the  Powers  it  is  well  understood  that  this  banquet 
shall  be  given  in  one  of  the  halls  of  the  Imperial  Palace  and  that  His 
Majesty  shall  be  present  in  person. 

"  7**.  In  brief,  the  ceremonial  adopted  by  China  as  regards  Foniign 
Representatives  shall,  in  no  case,  be  different  from  that  which  results 
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from  perfect  equality  between  the  Countries  concerned  and  China, 
and  without  any  loss  of  prestige  on  one  side  or  the  other." 

Annex  No.  19,  to  Final  Protocol  of  Sept  7,  1901,  Report  of  Mr.  RockhUl, 
special  commissioner  to  China,  For.  Rel.  1901,  App.  388. 

See,  also,  the  same  volume,  pp.  120,  121,  132,  133,  160,  188,  279,  291. 

"The  foreign  ministers,  on  the  22nd,  were  received  as  representatives  of 
sovereigns  of  equal  rank  with  the  Emperor.  The  audiences  were  held 
in  the  innermost  of  the  large  halls  of  the  Forbidden  City.  The 
Emperor  sat  on  a  dais  behind  a  table,  with  four  princes  at  the  back 
of  his  chair  and  a  doasen  officials  on  each  side.  The  Dowager  Em- 
press was  concealed  behind  a  screen,  according  to  the  accounts  of  the 
attendants,  but  there  was  no  visible  indication  of  her  presence  .  .  . 
Sir  Ernest  Satow,  on  l)eing  presented  with  his  staff,  lx>wed  thrice, 
and  then  the  secretary,  Mr.  Campl)ell,  translated  his  address,  a  copy 
of  which  the  British  minister  handed  to  the  Emperor.  Prince  Ching 
delivered  a  reply.  The  audiences  of  the  other  ministers  were  of  a 
different  character.  The  Emperor  throughout  did  not  speak  a  word, 
but  sat  stolid  and  impassive.    .    .    . 

**  The  Emperor  made  a  better  impression  at  the  diplomatic  reception  given 
by  the  Dowager  Empress  on  Tuesday,  althoug)i  he  was  still  evidently 
of  less  importance  than  the  Empress.  This  was  the  second  reception 
given  by  the  Empress,  the  first  having  been  in  the  honor  of  Prince 
Henry  of  Prussia,  while  this  was  in  full  recognition  of  all  the  powers. 
The  Empress  appeared  ill  at  ease,  and  her  reply  to  the  address  of 
the  doyen  of  the  diplomatists  was  quite  unintelligible  as  interpreted, 
but  it  was  believed  to  have  been  an  expression  of  sorrow  for  the 
troubles  that  had  occurred  and  an  assurance  that  they  should  not 
occur  again. 

'*  The  Dowager  Empress  occupied  the  throne  in  the  main  audience  cham- 
ber, while  the  Emperor  sat  behind  a  table  on  a  low  dais  before  the 
throne.  The  fiction  of  recognizing  the  Emperor  as  the  sovereign  was 
maintained,  but  the  Dowager  Empress  was  the  personage  of  chief 
interest  and  importance.     .     .     . 

"The  Chinese  declare  that  the  Empress  Dowager  experienced  immense 
relief  by  her  triumph  on  Tuesday,  when  the  entire  diplomatic  body 
officially  recognized  her  as  undisputed  ruler  of .  China.  Yung-lu 
will  now  call  officially  on  the  foreign  ministers,  who  have  resolved 
to  treat  the  government  as  having  expiated  its  crimes  and  will 
accord  him  the  honor  due  to  his  rank  and  position."  (The  London 
Times,  weekly  ed.,  Jan.  31,  1902,  p.  69,  column  1.) 

"  Peking,  Feb.  1. — The  audience  granted  to  the  ladies  of  the  legations  at 
the  palace  to-day  was  the  most  revolutionary  event  which  has 
occurred  since  the  court's  return,  the  exclusiveness  of  the  Chinese 
Imperial  Court  and  its  prejudices  against  the  meeting  of  the  sexes 
being  waived.  The  Dowager  Empress  occupied  the  throne,  with  a 
brilliant  assemblage  of  princesses  and  ladles  of  the  court  about 
her.  The  Emperor  was  seated  on  a  small  platform  in  the  center  of 
the  room.  The  ladles  on  entering  bowed  thrice  to  the  Emperor,  and 
Mrs.  Conger  read  a  speech,  which  was  interpreted  by  Mr.  Williams, 
Chinese  secretary  to  the  United  States  legation.  It  ran  as  follows: 
We  heartily  congratulate  you  and  the  Imi)erlal  Court  that  the  unfor- 
tunate situation  which  led  you  to  abandon  your  beautiful  capital  has 
been  so  happily  resolved,  and  that  you  are  now  permitted  to  return 
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In  freedom  and  peace.  The  events  of  the  last  two  yesn  mttst  hare 
been  as  painful  to  you  as  to  the  rest  of  the  world,  but  the  sting  of  the 
sad  experience  may  be  eliminated  by  the  establishment  of  franker, 
more  trustful,  and  friendlier  relations  between  the  Chinese  and  the 
other  peoples  of  the  earth.  The  world  is  moving  forward,  the  tide 
of  progress  can  not  be  stayed,  and  it  is  to  be  hoped  that  China  will 
Join  the  great  sisterhood  of  nations  in  their  grand  march.  The 
imperial  edicts  give  promise  of  great  good  to  your  people  and  your 
vast  Empire.* 

"The  reply  of  tlie  Empress  was  exceedingly  friendly  in  tone.  'Last 
year,*  said  her  Majesty,  *  dissensions  in  the  Palace  caused  a  revolu- 
tion, which  compelled  our  hasty  departure,  but  it  is  a  source  of 
great  gratification  to  us  that  our  return  to  the  capital  has  caused 
such  rejoicing  in  China  and  abroad.' 

"  Baron  Czikann  von  Wahlborn,  the  Austrian  minister,  presented  all  the 
ladies,  the  Dowager-Empress  taking  the  hand  of  each.  They  were 
next  presented  to  the  Emperor,  who  also  shook  hands  with  his  guests. 
The  ladies  then  retired  to  the  ante-room,  and  the  Dowager-Empress 
entering  grasped  Mrs.  Conger's  hand  for  some  minutes.  Trembling, 
weeping,  and  sobbing  loudly  she  exclaimed  in  broken  sentences  that 
the  attack  on  the  legations  was  a  terrible  mistake,  of  which  she 
repented  bitterly.  Mrs.  Conger  replied  that  the  past  would  be  for- 
gotten. Her  Majesty  then  removed  some  bracelets  and  rings  of 
great  value  and  placed  them  on  Mrs.  Conger's  wrists  and  fingers. 
She  next  inquired  for  the  other  ladies  who  had  been  through  the 
siege,  and  Mrs.  Bainbridge  and  Mme.  Morisse,  the  wives  of  the 
American  and  French  secretaries,  were  presented  and  greeted 
warmly. 

"A  banquet  was  spread  on  three  tables,  and  the  Dowager-Empress  took 
the  seat  at  the  head  of  the  principal  table.  The  Emperor  was  the 
only  man  present.  He  sat  at  the  head  of  the  second  table.  Their 
Majesties  touched  glasses  with  their  guests,  and  the  Dowager- 
Empress  talked  with  animation.  She  said  that  China  would  abandon 
her  isolation,  adopt  the  best  features  of  Western  life,  and  send 
many  students  abroad.  Chang  Te-yi,  the  prospective  minister  to 
Great  Britain,  kneeling  beside  Her  Majesty,  interpreted  her  state- 
ments. Afterwards  the  Dowager-Empress  and  the  Emperor  min- 
gled with  their  guests.  The  Empress  conversed  with  every  one,  and 
particularly  noticed  the  children.  An  interpreter  delivered  an 
address  on  behalf  of  the  Emperor,  who  smiled  and  bowed,  but  did 
not  speak.  The  interpreters  composed  the  replies.  Every  lady 
was  given  a  pair  of  Jeweled  bracelets,  a  solitaire  i)earl,  rings,  and 
other  souvenirs."  (London  Times  (weekly),  Feb.  7,  1002,  p.  84, 
column  3.) 

"  Peking,  Feb.  20. — The  New  Tears'  reception  of  the  Diplomatic  Corps 
took  place  to-day.  The  Dowager-Empress  was  seated  on  the  throne, 
while  the  Emperor  occupied  a  chair  on  Her  Majesty's  left  band, 
one  step  lower. 

"Baron  Czikann,  the  Austrian  minister  and  doyen  of  the  diplomatic 
cori)s,   presented   a    congratulatory    address    to    the    Emperor,    and 
^     Prince  Ching  read  his  Majesty's  reply.    The  Dowager-Empress  and 
Baron  Czikann  afterwards  exchanged  a  few  informal  remarks. 

"This  second  reception,  like  the  first,  was  marked  by  some  undignified 
proceedings,  owing  to  the  lack  of  order.    The  diplomatists  on  enter- 
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Ing  the  hall  rushed  towards  the  throne,  scramhllng .  for  the  most 
favorable  points  of  view.  The  Emperor,  it  is  stated  by  an  official 
who  was  present,  sneered  noticeably  because  several  members  of 
the  diplomatic  corps,  as  at  the  first  reception,  took  '  snapshots '  with 
hand  cameras,  a  proceeding  which  the  Chinese  consider  undignified." 
London  Times  (weelsly).  Feb.  28,  1902,  p.  133.) 

In  another  dispatch  from  Peking,  Feb.  24,  on  the  same  page,  it  is  stated 
that  Sir  Robert  Hart,  who  had  been  in  the  Chinese  service  forty  years, 
was  on  that  day  granted  his  first  audience  by  the  Emperor  and  the 
Dowager-Empress — his  first  reception  by  the  Imperial  Court. 

"Peking,  Feb.  27. — ^The  foreign  ladies  in  Peking  were  given  a  second 
reception  to-day  by  the  Dowager-Empress  and  the  Emperor,  who  con- 
ducted them  through  the  private  apartments  of  .the  Palace.  The 
reception  was  of  an  even  more  informal  character  than  the  first 
audience."     (The  London  Times  (weekly),  March  7,  1902,  p.  148.) 

"Peking,  March  3. — While  some  disapproval  is  expressed  regarding  the 
procedure  at  the  recent  imi)erial  audiences,  there  can  be  no  iK>8sible 
doubt  that  the  result  of  the  attention  shown  by  the  Emperor  and 
Empress.  esi>ecially  to  the  foreign  ladies  and  children,  has  materially 
increased  the  respect  and  regard  shown  to  foreigners  by  Chinese,  and 
has  removed  some  social  barriers.  Whether  the  effect  will  be  perma- 
nent can  not  be  said,  but  certainly  never  before  has  there  been  seen 
such  a  disposition  on  the  part  of  the  Chinese  to  meet  foreigners, 
never  i)efore  l)een  such  friendly  intercourse  l>etween  foreigners  and 
Chinese  officials  In  Peking  and  elsewhere  in  Chl-li  province."  (The 
London  Times  (Weekly),  March  7,  1902,  p.  148.) 

"An  agreeable  occasion  to  testify  alike  the  sincere  regard  of  the 
American  people  for  China,  and  the  high  appreciation  here  felt  for 
one  of  the  most  eminent  of  oriental  statesmen,  was  afforded  by  the 
recent  visit  of  Li  Hung  Chang.  No  proper  opportunity  to  mani- 
fest these  sentiments  officially  or  in  private  was  omitted  by  the  United 
States  Government  or  by  the  communities  through  which  Earl  Li 
passed,  and  in  his  capacity  as  premier  of  the  Chinese  Empire  bearing 
an  introductory  letter  from  his  sovereign,  he  was  received  in  personal 
audience  by  the  President." 

Report  of  Mr.  Olney,  Sec.  of  State,  to  the  President,  Dec.  7,  1896,  For.  Rel. 

189(5,  Ixvi. 
As  to  juuliences  at  the  palace  at  Seoul,  Corea,  see  For.  Rel.  1894,  App. 

I.  50. 

IX.  DEPARTMENT  OF  STATE. 
1.  Organ  of  Official  Communication. 

§  688. 

"  There  shall  be  at  the  seat  of  Government  an  Executive  Depart- 
ment to  be  known  as  the  Department  of  State,  and  a  Secretary  of 
State,  who  shall  be  the  head  thereof." 

Revised  Statutes,  §  199,  acts  of  July  27,  1789,  and  Sept  15,  1780,  1  StaL 
28,68. 


§688.]  DEPABTMENT   OF   STATE.  781 

"The  Secretary  of  State  shall  perform  such  duties  as  shall  from 
time  to  time  be  enjoined  on  or  intrusted  to  him  by  the  President 
relative  to  correspondences,  commissions,  or  instructions  to  or  with 
public  ministers  or  consuls  from  the  United  States,  or  to  negotiations 
with  public  ministers  from  foreign  states  or  princes,  or  to  memorials 
or  other  applications  from  foreign  public  ministers  or  other  for- 
eigners, or  to  such  other  matters  respecting  foreign  affairs  as  the 
President  of  the  United  States  shall  assign  to  the  Department,  and 
he  shall  conduct  the  business  of  the  Department  in  such  manner  as 
the  President  shall  direct." 

R.  s.  S  202. 

See,  further,  as  to  the  Department  of  State,  R.  S.  §  §  200,  201,  203-213, 
3660-3665,  3669,  1704. 

A  foreign  minister  has  no  right  to  take  official  notice  of  informal 
remarks  made  by  the  President  at  one  of  his  "  drawing-rooms." 

"  What  right  had  Mr.  Onis  to  speak  upon  this  matter  to  the  Presi- 
dent at  the  drawing-room  at  all?  He  was  treating  with  me.  I  had 
sent  him  a  copy  of  my  full  powers  and  received  the  copy  of  his.  The 
Secretary  of  State  was  the  oiBcer  with  whom  the  negotiation  was  to 
be  conducted,  and  all  immediate  applications  to  the  President  by  Mr. 
Onis  concerning  it  were  improper." 

Memoirs  of  John  Qulncy  Adams,  IV.  269. 

"This  Department  is  the  legal  organ  of  communication  between 
the  President  of  the  United  States  and  foreign  countries.  All  for- 
eign powers  recognize  it  and  transmit  their  communications  to  it, 
through  the  dispatches  of  our  ministers  abroad,  or  their  own  diplo- 
matic representatives  residing  near  this  Government.  These  com- 
munications are  submitted  to  the  President,  and,  when  proper,  are 
replied  to  under  his  direction  by  the  Secretary  of  State.  This  mutual 
corresjx)ndence  is  recorded  and  preserved  in  the  archives  of  this  De- 
partment. This  is,  I  believe,  the  same  system  which  prevails  in  the 
governments  of  civilized  states  everywhere." 

Mr.  Seward,  Seo.  of  State,  to  Mr.  Dayton,  min.  to  France,  June  27,  1862, 
MS.  Inst.  France,  XVI.  189. 

Official  communications  with  the  President  can  be  only  through  the 
Secretary  of  State. 

Mr.  Fish,  Sec.  of  State,  to  Mr.  Washburne,  min.  to  France,  June  19,  1873, 
MS.  Inst.  France,  XIX.  88. 

"  It  is  not  regular  for  any  other  authority  than  that  of  the  depart- 
ment of  foreign  affairs  in  the  country  where  diplomatists  are  ac- 
credited to  address  letters  upon  public  business  directly  to  them. 
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When  such  other  authority  has  occasion  to  communicate  with  them, 
this  is  invariably  done  through  the  department  intrusted  with  the 
foreign  relations  of  the  country." 

Mr.  Fish,  Sec.  of  State,  to  Mr.  Cox,  Jan.  22,  1874,  101  MS.  Dom.  Let  1G9. 

The  opinion  of  the  Attorney-General  of  the  United  States  can  not 
be  taken  officially  by  a  diplomatic  representative  of  the  United  States 
except  through  the  medium  of  the  Secretary  of  State. 

Mr.  Fish,  Sec.  of  State,  to  Mr.  Delaplaine,  Aug.  2,  1874,  MS.  Inst  Austria^ 
II.  258. 

"  Your  idea  of  improving  our  foreign  diplomacy  by  having  each 
minister  apprised  of  the  principal  objects  pursuing  at  every  court  is 
excellent.  I  urged  something  analogous  to  it  upon  Mr.  Forsyth, 
while  I  was  at  St.  Petersbi^rg,  and  I  pressed  it  upon  Mr.  Webster 
when  Secretary  of  State.  It  is  the  great  practical  advantage  enjoyed 
by  the  diplomats  of  Russia.  It  produces  a  harmony  of  action  and 
inculcation  that,  in  a  long  run,  tells  conclusively.  Mr.  Webster's 
difficulty  was  in  the  great  labor  which  it  must  throw  upon  somebody 
in  the  Department,  already  overtaxed.  How  that  may  be,  I  can't 
pretend  to  say,  but  if  there  be  any  use  at  all  in  having  missions 
dotted  over  Europe,  they  might  as  well  be  made  to  co-operate  in  the 
general  policy  of  the  government  as  run  the  risk  of  impeding  it  by  a 
want  of  information  from  the  fountain  head.*' 

Mr.  Dallas  to  Mr.  Cass,  Sec.  of  State,  Oct.  13,  1857,  1  Dallas's  Letters 
from  London,  213. 

2.  Powers  and  Duties. 

§  689. 

The  Secretary  of  State  has  no  power  to  appoint  a  commission  or 
board  to  determine  how  much  money  a  foreign  prince  shall  pay  to 
counsel  in  the  United  States  for  professional  services. 

Gushing,  At  Gen.,  1854,  6  Op.  386. 

Where,  by  a  convention,  it  was  agreed  that  all  moneys  awarded  by 
the  commissioners  under  that  convention  on  account  of  any  claim 
should  be  paid  by  one  government  to  the  other,  the  moneys  found 
due  from  the  foreign  government  to  claimants  who  were  citizens  of 
the  United  States  were  properly  paid  to  the  Secretary  of  State,  whose 
duty  it  was  to  have  the  same  paid  to  those  entitled  to  receive  them. 

Bates,  At  Gen.,  1861,  10  Op.  31. 

The  Austrian  legation  having  communicated  to  the  Department  of 
State  the  request  of  a  Hungarian  court,  before  which  an  action  was 


§689.]  DEPARTMENT   OP   STATE.  783 

pending,  to  the  Hungarian  minister  of  justice,  to  intercede  with  the 
United  States  court  at  Cleveland,  Ohio,  to  obtain  the  affidavit  of  a 
resident  of  that  city  in  the  pending  cause,  Mr.  Fish,  observing  that 
it  did  not  appear  that  any  letters  rogatory  or  commission  had  been 
issued  from  the  Hungarian  court  for  the  examination  of  the  person 
in  question  as  a  witness,  said :  "  I  am  not  aware  of  any  provision  of 
law,  or  of  any  practice,  by  which  this  Department  can  compel  a  per- 
son under  such  circumstances  to  appear  and  make  an  affidavit,  or 
could  properly  address  the  United  States  district  court,  in  reference 
to  the  matter.  Should  the  witness  be  willing  to  make  the  affidavit, 
it  might  readily  be  sworn  to  before  such  officer  as  may  be  required 
by  the  Hungarian  law,  without  the  intervention  of  this  Department." 

Mr.  Fish,  Sec.  of  State,  to  Baron  von  Schwarz-Senbom,  Feb.  19,  1875, 
MS.  Notes  to  Austria,  VIII.  50. 

A  request  having  been  made  for  the  opinion  of  the  Secretary  of 
State  as  to  the  right  of  the  government  of  a  foreign  country,  within 
whose  jurisdiction  a  child  may  have  been  bom  to  a  citizen  of  the 
United  States,  to  impress  such  child  into  the  military  service  of  the 
country,  Mr.  Cass  replied:  "  It  is  not  the  province  or  the  practice  of 
this  Department  to  express  opinions  in  advance  of  cases  which  may 
require  its  interposition.  If  any  citizen  is  interested  in  ascertaining 
what  the  law  may  be  upon  any  subject,  the  proper  course  is  for  him 
to  apply  to  his  legal  advisers." 

Mr.  Cass,  Sec.  of  State,  to  Mr.  Moore,  Dec.  22,  1857,  48  MS.  Dom.  Let.  59. 

"  It  is  the  long  established  practice  of  this  Department  to  decline 
giving  advice  upon  a  hypothetical  case  arising  out  of  our  foreign 
relations." 

Mr.  Fish,  Sec.  of  State,  to  Mr.  Harriman,  April  27,  1870,  84  MS.  Dom. 

The  Department  of  State  is  authorized  to  authenticate  "  only  the 
seals  of  United  States  courts  and  State  seals."  Hence  the  seal  of 
the  circuit  court  of  De  Kalb  County,  Indiana,  must  be  certified  under 
the  seal  of  the  United  States  district  court  for  Indiana,  or  under  the 
seal  of  the  State,  before  the  Department  can  affix  its  seal. 

Mr.  Fish,  Sec.  of  State,  to  Mr.  Williams,  Feb.  4,  1870,  83  MS.  Dom. 
Let  228. 

Mr.  Cass,  replying  to  a  request  for  the  authentication  of  a  certificate  of  a 
justice  of  the  peace  for  the  District  of  Columbia,  said  that  the  prac- 
tice for  the  first  twenty  years  after  the  District  became  the  seat  of 
government  was  for  the  Department  of  State  to  authenticate  such 
certificates,  in  common  with  the  clerk  of  the  circuit  court  for  the 
District;  but  that  for  the  last  eight  years  the  original  rule  had,  by 
order  of  the  President,  been  recurred  to  and  rigidly  observed.    The 
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commissions  of  Justices  of  the  peace  for  the  District  of  Columbia 
were,  said  Mr.  Cass,  reoordeil  in  the  Department  of  State,  but  they 
were  also  recorded  pursuant  to  law  in  the  office  of  tlie  clerli  of  the 
circuit  court,  for  the  very  purpose,  it  was  presumed,  of  enabling  that 
officer  to  attest  the  official  character  of  such  justices.  (Mr.  Cass, 
Sec.  of  State,  to  Mr.  Hollingshead,  Aug.  17, 1859, 51  MS.  Dom.  Let.  25.) 

In  authenticating  a  power  of  attorney  for  use  abroad,  the  usual 
course  is  to  have  it  authenticated,  first,  under  the  great  seal  of  the 
State  in  which  it  is  executed;  the  certificate  of  the  Department  of 
State  is  then  affixed,  and  the  certificate  of  the  Department  is  then 
authenticated  either  by  the  diplomatic  representative  in  the  United 
States  of  the  country  in  which  the  power  is  to  be  used,  or  by  the 
American  diplomatic  representative  in  that  country. 

Mr.  Moore,  Act.  Sec.  of  State,  to  Mr.  Pashayan,  Sept  9,  1898,  231  MS. 
Dom.  Let.  292. 

It  is  within  the  power  of  the  head  of  an  executive  department  to 
allow  a  claim  which  has  been  rejected  by  one  of  his  predecessors, 
without  new  evidence.  But  the  decision  of  the  head  of  a  department 
ought  only  to  be  reversed  on  clear  evidence  of  mistake  or  wrong. 

Bates,  At,  Gen.,   18(>1,  10  Op.  56. 

A  decision  made  by  a  former  head  of  department,  after  having 
heard  the  parties  in  interest,  and  after  careful  and  thorough  consid- 
eration of  the  case,  there  l)eing  no  allegation  that  any  material  fact 
can  be  shown  which  was  not  before  him,  or  of  fraud,  should  be  re- 
garded by  his  successor  as  final,  and  be  left  undisturbed. 

Akerman,  At.  Gen..  1871,  13  Op.  387. 

See.  also,  Brlstow,  Act.  At.  Gen..  1871,  13  Op,  456. 

"  It  is  a  settled  practice  of  this  Department  that  a  decision  of  the 
Secretary,  given  deliberately  on  an  issue  specifically  presented  to  him, 
will  be  considered  as  final,  unless  it  is  shown  to  have  been  produced 
by  fradulent  misrepresentations,  or  made  under  a  palpable  mistake  of 
fact  or  of  law." 

Mr.  Bayard,  Sec.  of  State,  to  Messrs.  Coudert  Bros.,  Oct  7,  1885,  157  MS. 
Dom.  Let.  306. 

See,  to  the  same  effect,  Mr.  Bayard,  Sec.  of  State,  to  Mr.  Blspham,  150 
MS.  Dom.  Let.  88. 

The  Department  of  State  does  not  review  its  decisions  "  except  upon  the 
production  of  further  evidence  or  upon  proof  that  Its  former  action 
was  based  upon  a  misapprehension  as  to  the  material  facts  in  the 
case.*'  (Mr.  Rives,  Assist.  Sec.  of  State,  to  Mr.  Pierce,  May  4,  1888, 
168  MS.  Dom.  Let.  293.  affirming  the  refusal  by  Mr.  Fish,  February  16, 
1870,  further  to  press  the  claim  of  Mr.  Pierce  against  Russia  for 
the  seizure  of  his  property  in  Circassia  in  1861,  the  Russian  gov- 
ernment having  taken  the  ground  that  the  claimant  had  an  appro- 
priate remedy  in  the  judicial  tribunals  of  the  country.) 
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In  the  matter  of  giving  to  citizens  of  the  United  States  general 
letters  of  introduction  to  American  diplomatic  and  consular  officers, 
the  practice  of  the  Department  of  State  has  varied.  January  12, 
1855,  Mr.  Marcy  said  that  the  practice  of  giving  letters  of  recommen- 
dation had  "  long  been  discontinued,"  in  consequence  of  the  frequent 
complaints  by  such  officers  of  "  the  inconvenience  and  trouble  to 
which  they  have  been  subjected  by  repeated  demands  upon  their 
time  for  the  furtherance  of  private  interests."  June  20,  1863,  Mr. 
Seward  stated  that  there  had  "  for  many  years  been  established  in 
this  Department  a  rule  which  inhibits  the  Secretary  of  State  from 
giving  letters  of  introduction,  circular  or  otherwise,  for  persons 
going  abroad,  to  the  ministers  or  consuls  of  the  United  States."  This 
rule  did  not  apply  to  officers  of  the  government  going  abroad  on 
public  business.  The  practice  of  granting  letters  of  introduction 
was,  however,  afterwards  resumed.  It  was  again  suspended  in  1881, 
but  was  subsequently  renewed.  The  present  rule  is  to  grant  general 
letters  of  introduction  to  diplomatic  and  consular  officers  on  the 
recommendation  of  public  officers;  but  the  requests  of  other  persons 
are  sometimes  accepted.  Each  person  receiving  a  letter  of  intro- 
duction receives  with  it  a  warning  that  it  is  not  to  be  used  as  a 
passport. 

Mr.  Marcy,  Sec.  of  State,  to  Mr.  Solmson,  Jan.  12,  1855,  43  MS.  Dom.  Let. 

307 ;  Mr.  F.  W.  Seward,  Assist  Sec.  of  State,  to  Mr.  Baker,  April  8, 

1861,  53  MS.   Dom.   Let.  547;   Mr.   Seward,   Sec.  of  State,  to  Mr. 
V  Spencer,  June  20,   1863,  61   MS.   Dom.   Let.  82;  Mr.   Seward,   Sec. 

of  State,  to  Mr.  BidweU,  June  21,  1864,  65  MS.  Dom.  Let.  14;  Mr. 

Blaine,  Sec.  of  State,  to  Mr.  Morse,  March  24,  1881,  136  MS.  Dom. 

Let.  632 ;  Mr.  Blaine,  Sec.  of  State,  circular,  April  25,  1881,  MS.  Inst 

Argentine  Repub.  XVL  205. 
Mr.  Hunt,  chief,  passport  bureau,  to  Mr.  Moore,  Sept.  26,  1903,  MS. 

3.  Continuity  of  Policy. 

§  690. 

Wharton,  in  his  International  Law  Digest  (§  80),  observes: 
"  Whatever  may  be  the  changes  in  the  persons  directing  at  home  and 
abroad  our  foreign  relations,  the  Department  [of  State]  maintains 
a  continuity  in  the  traditions  and  management  of  the  office;  nor  will 
it  permit  an  appeal,  based  on  party  changes,  to  be  made  either  to  or 
from  foreign  representatives.  This  course  was  taken  by  Mr.  Webster 
and  Mr.  Marcy  in  connection  with  the  action  of  Mr.  Clayton  in 
sending  Mr.  Mann  to  Hungary." 

It  may  also  bt»  said  that  the  principle  of  continuous  policy  was 
maintained  by  Mr.  Clayton,  with  regard  to  the  action  of  President 
Polk  and  his  Secretary  of  State,  Mr.   Buchanan,  in*  authorizing 

H.  Doc.  551— vol  4 50 
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Messrs.  Clifford  and  Sevier,  as  special  commissioners,  who  were  not 
nominated  to  the  Senate,  to  make  explanations  as  to  the  Senate's 
amendments  of  the  treaty  of  Guadalupe  Hidalgo. 

On  the  other  hand,  political  changes  in  the  administration  of  the 
government  necessarily  affect  to  some  extent  its  policy.  Especially 
is  this  the  case  with  regard  to  commercial  and  fiscal  matters.  The 
change  of  policy  on  such  questions,  unless  such  change  should  be 
announced  to  foreign  governments  in  derogatory  terms,  could  not 
be  considered  as  implying  any  censure  by  one  administration  upon 
the  conduct  of  another. 

By  an  act  of  Parliament  of  July,  1825,  trade  to  the  British  West 
Indies  was  opened  to  foreign  vessels  on  certain  conditions.  Com- 
pliance with  these  conditions  was  required  within  a  year,  and  as 
they  were  not  accepted  by  the  United  States  within  that  time  the 
trade  w^as  forbidden  to  American  vessels.  Mr.  Gallatin  had  been 
sent  as  minister  to  England  in  order  to  effect  an  arrangement,  but 
he  did  not  succeed  in  doing  so,  and  in  March,  1827,  the  United  States 
adopted  measures  of  retaliation.  In  1829  the  administration  of 
John  Quincy  Adams  was  succeeded  by  that  of  Andrew  Jackson, 
who  chose  Martin  Van  Buren  as  his  Secretary  of  State.  In  instruc- 
tions to  Mr.  McLane,  who  succeeded  Mr.  Gallatin  at  London,  Mr. 
Van  Buren,  abandoning  the  policy  of  retaliation,  endeavored  to  lay 
the  basis  of  a  mutually  beneficial  compromise ;  and,  after  expressing 
disapproval  of  certain  claims  of  privilege  which  had  previously  been 
advanced,  he  instructed  Mr.  McLane  to  sav  to  the  British  Government 
that  it  would  he  unjust  to  decline  to  enter  into  a  suitable  arrange- 
ment by  reason  of  an  "  act  of  the  late  administration ; "  and  added : 
"Their  [the  late  administration's]  views  upon  that  point  have  been 
submitted  to  the  people  of  the  United  States;  and  the  counsels  by 
which  your  conduct  is  now  directed  are  the  result  of  the  judgment 
expressed  by  the  only  earthly  tribunal  to  which  the  late  administra- 
tion was  amenable  for  its  acts." 

Mr.  McLane,  under  these  instructions,  admitted  that  the  United 
States  had  committed  "  mistakes "  in  the  past,  and  assured  Lord 
Aberdeen  that  the  "American  pretensions  "  which  had  prevented  a 
formal  arrangement  would  not  be  revived.  The  negotiations  were 
successful,  and  in  1880  a  reciprocal  arrangement  was  concluded 
under  which  British  vessels  and  their  cargoes,  coming  from  the  col- 
onies, were  admitted  to  American  ports  on  payment  of  the  same 
charges  as  American  vessels  coming  from  the  same  colonies,  and 
American  Vessels  and  cargoes  were  admitted  to  reciprocal  privileges 
in  the  colonial  ports.  January  3,  1831,  the  papers,  including  Mr. 
Van  Buren's  instructions  to  Mr.  McLane,  were  sent  by  President 
Jackson  to  the  Senate. 
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August  1, 1831,  Mr.  Van  Buren  was  appointed  minister  to  England, 
and  in  September  arrived  in  London.  In  February,  1832,  he  learned 
that  his  nomination  had  been  rejected  by  the  Senate;  and  on  March 
22,  1832,  he  had  his  audience  of  leave.  His  nomination  was  rejected 
on  January  25,  1832.  By  the  debates  in  secret  session,  which  were 
soon  made  public,  it  appeared  that  the  principal  ground  of  the  oppo- 
sition to  his  confirmation  was  the  language  above  quoted  from  his 
instructions  to  Mr.  McLane  in  which  he  had  referred  to  a  change  in 
policy  as  the  result  of  a  change  in  the  political  complexion  of  the 
government,  and  had  criticised  and  extenuated  the  acts  of  a  previous 
administration. 

See  Shepard,  Martin  Van  Buren  (Am.  Statesmen  Series),  185-198;  1 
Benton's  Thirty  Years*  View,  216.  See,  also,  Moore's  American 
Diplomacy,  115-117. 

For  animadversions  on  tbe  correspondence  of  Mr.  Van  Buren  and  Mr. 
McLane,  see  8  J.  Q.  Adams's  Memoirs,  264,  Jan.  6,  1831. 

Mr.  Calhoun,  Vice-President,  gave  the  casting  vote  against  Mr.  Van 
Buren's  nomination. 

"GaHatin,  it  was  afterwards  shown  from  his  original  despatch  to  Clay, 
had  expressly  said  the  same  thing,"  i.  e.,  that  some  of  the  American 
claims  were  untenable.     (Shepard,  Martin  Van  Buren,  197.) 

"  I  am  directed  to  bring  to  your  particular  notice  some  views  taken 
by  the  late  administration  of  this  government  of  the  conduct  and 
character  of  the  President  Bolivar,  in  their  instructions  to  Messrs. 
Sargeant  and  Poinsett,  Envoys  Extraordinary  and  Ministers  Pleni- 
potentiary to  Tacubaya,  of  the  16th  of  March,  1826,  and  which  were 
communicated  to  Congress  by  the  late  President  at  the  close  of  his 
administration,  and  have  been  since  published.  In  these  will  be 
found  the  following  sentence :  '  The  intelligence  which  has  reached 
us  as  to  the  ambitious  projects  and  views  of  Bolivar  has  abated  very 
much  the  strong  hopes  which  we  once  entertained  of  the  favorable 
results  of  the  Congress  of  American  Nations.  If  that  intelligence 
is  well  founded  (as  there  is  much  reason  to  apprehend),  it  is  probable 
that  he  does  not  look  upon  the  Congress  in  the  same  interesting 
light  that  he  formally  did.'  It  is  feared  that  the  avowal  of  the 
sentiments  contained  in  the  above  extract  may,  if  not  explained  to 
the  Colombian  government  (of  which  the  individual  referred  to 
forms  so  prominent  and  influential  a  member),  have  a  tendency 
to  impair  the  friendly  relations  which  have  hitherto  existed  between 
the  two  countries,  and  which  the  President  greatly  desires  to  cherish 
and  sustain.  He  therefore  directs  you,  if  those  apprehensions  are 
confirmed  by  your  own  observations  (but  not  otherwise),  to  place 
that  matter  before  the  Colombian  government  upon  its  true  gi'ounds, 
in  informal  but  frank  and  friendlv  conversations  with  the  Coloni- 

• 

bian  Secretary  of  State.    It  was  the  undoubted  right  of  the  late 
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President,  whilst  administering  the  government  of  this  country, 
to  form  such  opinions  as  to  the  conduct  and  views  of  the  public 
functionaries  of  other  countries,  as  he  might  deem  just,  and  to  give 
them  as  much  publicity  as  might  comport  with  his  views  of  propriety. 
The  President  is  not  required  to  express  his  opinion  upon  the  justice 
of  those  now  referred  to,  and  he  will  not  allow  himself  to  judge  of  the 
nature  or  adequacy  of  the  motives  that  existed  for  their  publication  at 
the  time,  and  under  the  circumstances  that  they  were  promulgated. 
Should  any  occasion  hereafter  occur,  that  may  demand  an  official 
expression  of  the  opinion  of  the  President  as  to  the  form  of  govern- 
ment at  any  time  existing  in  Colombia  or  elsewhere,  or  the  views  of 
those  who  administer  such  government,  that  opinion  would  naturally 
be  in  conformity  with  the  sentiments  of  the  great  mass  of  our  coun- 
trymen, who  having,  first  in  modern  times,  established  a  government 
founded  on  the  will  of  the  people,  can  not  but  desire  to  see  other 
nations  adopt  the  same  principle.  But,  upon  this  subject,  the  Presi- 
dent only  claims  from  the  justice  and  liberality  of  the  government  of 
Colombia  that  the  present  administration  of  the  government  of  the 
United  States  shall  not  be  held  responsible  for  the  individual 
opinion  of  his  predecessor.  He  asks  that  the  disposition  of  the 
Colombian  government  towards  this  country,  so  far  as  it  is  influenced 
by  the  personal  views  and  opinions  of  those  who  administer  its  affairs, 
should  not  take  its  character  from  sentiments  which  have  l)een 
expressed  by  those  whom  the  people  of  these  States,  in  the  exercise 
of  their  sovereign  power,  have  divested  of  executive  authority. 
The  President  will  not  disguise  the  fact  that  recent  events  in  Colom- 
bia, viewed  at  this  distance  and  with  an  imperfect  knowledge  of 
attending  circumstances,  have  produced  in  the  minds  of  the  friends 
of  liberty  in  this  region  occasional  and  painful  apprehensions  as 
to  the  ultimate  views  of  President  Bolivar.  The  President,  notwith- 
standing, is  free  to  say  that  he  has  at  all  times  been  himself  sustained 
by  an  abiding  hope  that  they  would,  in  the  sequel,  be  found  such  as 
the  friends  of  freedom  throughout  the  world  could  approve.  He 
is  sensible  of  the  difficulties  arising  from  the  political  condition  of 
the  people,  and  other  causes  with  which  President  Bolivar  has  had  to 
contend  in  the  discharge  of  the  high  trusts  that  have  from  time  to 
time  devolved  upon  him.  In  our  opinion  he  ought  to  be  considered 
responsible  to  the  cause  of  free  and  liberal  principles  only  for  the 
honest  and  faithful  application  of  the  means  placed  under  his  control, 
and  a  liberal  allowance  should  be  made  for  the  difficulties  incident 
to  all  attempts  to  convert  long  oppressed  subjects  into  discreet  de- 
positories of  sovereign  power.  The  application  of  a  different  rule 
would  be  to  make  President  Bolivar  answerable  for  the  oppressions 
which  have  been  for  a  succession  of  years  heaped  upon  his  country- 
men, and  to  the  removal  of  which  the  best  portion  of  his  life  has  been 
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devoted.  These  favorable  impressions,  upon  which  it  gives  the  Presi- 
dent pleasure  to  dwell,  have  been  greatly  strengthened  by  the  modera- 
tion evinced  by  President  Bolivar  on  a  recent  occasion,  when,  in  the 
seductive  hour  of  victory,  he  terminated  the  war  with  the  Republic 
of  Peru,  and  by  the  principles  which  have  been  established  under  his 
auspices  for  the  election  and  organization  of  the  convention  to  which 
is  to  be  delegated  the  delicate  and  important  trust  of  laying  anew 
the  foundations  (as  I  hope)  of  a  free  government  in  Colombia. 

"  The  President  is  unwilling  to  believe  that  he  who  has  made  such 
liberal  sacrifices  and  exerted  such  great  powers,  physical  and  moral, 
to  redress  the  wrongs  and  secure  the  liberties  of  his  country,  can 
ever  consent  to  exchange  the  imperishable  renown  which  posterity 
will  doubtless  award  to  the  constant  and  untiring  patron  of  public 
liberty  for  the  fleeting  and  sordid  gratification  of  personal  aggran- 
dizement." 

Mr.  Van  Buren,  Sec.  of  State,  to  Mr.  Moore,  min.  to  Colombia,  No.  3» 
June  9,  1829,  MS.  Inst.  U.  States  Ministers,  XIV.  12. 

Mr.  Motley,  when  he  was  sent  as  minister  to  England,  was  in- 
structed, among  other  things,  to  explain  to  the  British  government 
the  causes  of  the  rejection  by  the  Senate  of  the  convention  which 
had  been  concluded  by  Mr.  Johnson  and  Lord  Clarendon  for  the 
settlement  of  the  Alabama  claims.  In  his  instructions  there  is  the 
following  passage: 

"  The  time  and  the  circumstances  under  which  the  convention  was 
negotiated  were  very  unfavorable  to  its  acceptance  either  by  the 
people  or  the  Senate. 

"  The  nation  had  just  emerged  from  its  periodical  choice  of  a  chief 
magistrate,  and  having  changed  the  depositary  of  its  confidence  and 
its  power,  looked  with  no  favor  on  an  attempt  at  the  settlement  of  the 
great  and  grave  questions  depending,  by  those  on  the  eve  of  retiring 
from  power,  without  consulting  or  considering  the  views  of  the  ruler 
recently  intrusted  with  their  confidence,  and  without  communication 
with  the  Senate,  to  whose  approval  the  treaty  would  be  constitution- 
ally submitted,  or  with  any  of  its  members." 

Mr.  Fish,  Sec.  of  State,  to  Mr.  Motley,  min.  to  Engiand,  May  15,  1869, 
•  S.  Ex.  Doc.  11,  41  Cong.  3  sess.  2,  3. 

See  Mr,  Bayard,  Sec.  of  State,  to  Mr.  Jarvis,  min.  to  Brazii,  No.  40,  Sept. 
6,  1886.  For.  Rel.  1886,  42,  announcing  the  repudiation  by  the  former 
of  the  Jewett  claim  against  Brazil,  which  had  been  presented  by 
direction  of  Mr.  Blaine,  when  Secretary  of  State,  in  1881 ;  and  Mr. 
Bayard,  Sec.  of  State,  to  Mr.  Jewett,  June  24,  1886,  id.  44. 
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4.  Relations  to  the  Judicial  Depabtment. 

§601. 

The  executive  will  not  give,  upon  the  solicitation  of  a  foreign 
sovereign  or  his  minister,  opinions  on  questions  of  law,  where  the 
determination  of  such  questions  belongs  to  the  judiciary. 

Mr.  Jefferson,  Sec*,  of  State,  to  the  French  min.,  March  20,  17Q3,  5  MS. 
Doni.  Let.  73;  Mr.  Jefferson,  Sec.  of  State,  to  Mr.  Hammond,  Brit. 
mIn.,  April  18,  1793,  Id.  88. 

In  the  case  of  Marbury  v.  Madison  the  Senate  refused  to  permit 
its  secretary  to  give  extracts  from  the  executive  journal  touching 
the  appointment.  Summonses  were  then  issued  for  Jacob  Warner 
and  Daniel  Brent,  clerks  in  the  Department  of  State,  with  a  view  to 
learn  from  them  the  facts  in  regard  to  the  commission.  They  ob- 
jected to  being  sworn.  The  court  ordered  them  to  be  sworn  and 
their  answers  taken  in  writing,  but  informed  them  that  they  might 
state  their  objections  to  any  particular  question.  Mr.  Wagner  an- 
swered various  questions.  He  objected  to  answering  a  certain  question, 
and  the  court  sustained  him  on  the  ground  that  it  was  not  pertinent. 
His  personal  knowledge  of  the  subject  was  indefinite.  Mr.  Brent 
testified,  to  the  best  of  his  recollection,  as  to  the  preparation,  signa- 
ture, and  sealing  of  the  commission.  He  did  not  know  what  became 
of  it. 

Mr.  Lincoln,  Attorney-General,  who  was  acting  as  Secretary  of 
State  when  the  commission  was  made  out,  having  been  summoned, 
objected  to  answering  as  to  any  fact  that  came  officially  to  his  knowl- 
edge while  he  was  acting  as  Secretary  of  State.  Certain  questions 
were  read  to  him  and  the  court  expressed  the  opinion  that  he  ought 
to  answer,  since  there  was  nothing  "  confidential "  required  to  be 
disclosed;  the  fact  as  to  whether  the  commissions  were  in  his  office 
was  one  "  the  whole  world  have  a  right  to  know."  After  considera- 
tion he  answered  most  of  the  questions. 

Marbury  v,  Madison  (1803),  1  Cranch,  137. 

In  May,  1821,  Mr.  John  Quincy  Adams,  then  Secretary  of  State, 
received  from  Mr.  Henry  Wheaton,  acting  as  judge-advocate,  a  sum- 
mons to  attend  as  a  witness  on  the  part  of  Captain  James  Barron 
J)efore  a  naval  court  of  inquiry  which  was  to  be  held  on  the  10th  of 
that  month  at  Brooklyn.    Mr.  Adams  answered  as  follows : 

"  I  pray  you,  sir,  to  express  to  the  court  my  regret  that  my  attend- 
ance upon  the  indispensable  official  duties  at  this  place  precludes  the 
compliance  which,  but  for  them,  I  should  cheerfully  have  given  to 
this  summons,  and  further  to  state  that  I  am  ready  to  give  in  writing, 
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and  under  oath,  any  testimony  which  I  am  competent  to  give  and 
which  may  subserve  the  purposes  of  justice,  in  the  case  of  Captain 
Barron.  I  am  authorized  also  by  the  Secretary  of  the  Navy  to  say 
that  no  objection  on  the  part  of  the  government  will  be  made  to  the 
production  of  any  testimony  which  I  may  be  competent  to  give  in 
this  case,  taken  in  the  form  of  a  deposition,  or  answers  to  interroga- 
tories in  writing." 

Mr.  Adams,  Sec.  of  State,  to  Mr.  Wheaton,  May  9,  1821,  19  MS.  Dom. 
Let  11. 

A  commission  having  been  issued  to  take  the  testimony  of  the 
Secretary  of  State  concerning  certain  supposed  records  of  his  Depart- 
ment, the  Department  replied :  "  The  regular  way  to  obtain  evidence 
as  to  records  of  this  Department  is  by  procuring  duly  authenticated 
copies.  By  section  882,  Revised  Statutes  of  the  United  States,  it 
is  provided  that  '  copies  of  any  books,  records,  papers,  or  documents 
in  any  of  the  Executive  Departments,  authenticated  imder  the  seals 
of  such  Departments,  respectively,  shall  be  admitted  in  evidence 
equally  with  the  originals  thereof.'  Such  copies  being  expressly 
made  of  equal  validity  as  evidence  with  the  originals,  it  should  seeni 
that  parol  evidence  as  to  the  contents  of  the  originals,  being  only 
secondary,  would  be  improper  and  inadmissible.  This  Department 
furnishes  copies  of  its  records,  etc.,  whenever  it  can  do  so  consistently 
with  the  public  interest,  upon  the  payment  by  the  person  asking  for 
them  of  the  cost  of  their  production." 

Mr.  Bayard,  Sec.  of  State,  to  Mr.  Monroe,  Nov.  10,  1885,  157  MS.  Dom. 

Let.  607. 
See  Mr.  Adams,  Sec.  of  State,  to  Mr.  Harris,  Feb.  26,  1821,  18  MS.  Dom. 

Let.  260. 

An  application  was  made  to  the  Supreme  Court  of  the  United 
States  for  a  writ  of  mandamus  to  compel  James  Madison,  as  Secre- 
tary of  State,  to  deliver  a  commission  as  justice  of  the  peace  in  the 
District  of  Columbia  to  William  Marbury,  who  had  been  appointed 
to  that  office  by  the  late  President,  John  Adams,  by  and  with  the 
advice  and  consent  of  the  Senate,  and  for  whom  a  commission  had 
been  duly  signed  and  sealed. 

Marshall,  C.  J.,  although  he  expressed  the  opinion  that  a  man- 
damus would  lie  in  such  a  case,  held  that  the  Supreme  Court  had 
no  original  jurisdiction  to  issue  it,  and  the  writ  was  accordingly 
refused. 

Marbury  v.  Madison  (1803),  1  Cranch,  137.  In  the  course  of  his  opinion, 
MarshaU  said: 

"  Where  the  heads  of  departments  are  the  iwiltical  or  confidential  agents 
of  the  Executive,  merely  to  execute  the  will  of  the  President,  or 
rather  to  act  in  cases  in  which  the  Executive  possesses  a  constitu- 
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tional  or  legal  discretion,  nothing  can  be  more  perfectly  clear  than 
that  their  acts  are  only  politically  examinable.  But  where  a  specific 
duty  is  assigned  by  law,  and  individual  rights  depend  upon  the  per- 
formance of  that  duty,  it  seems  equally  clear  that  the  individual  who 
considers  himself  Injured  has  a  right  to  resort  to  the  laws  of  his 
country  for  a  remedy."     (Id.  166.) 

To  an  application  for  a  writ  of  mandamus  to  compel  the  distribu- 
tion of  money  received  from  the  Mexican  government  on  an  award 
made  by  the  mixed  commission  under  the  treaty  of  July  4,  1868, 
the  Secretary  of  State  answered  that  he  could  not  recognize  the 
claims  of  the  petitioner  without  ignoring  the  conflicting  claims  of 
another  person,  between  whom  and  the  petitioner  litigation  in  respect 
of  the  award  had  long  been  pending.  Held,  That  this  was  a  suf- 
ficient answer,  and  that  the  petition  should  be  dismissed.  The  court 
expressly  declared  that  it  expressed  no  opinion  as  to  the  validity  of 
another  ground  of  defence  set  up  in  the  answer,  to  the  effect  that 
the  Secretary  of  State  was  not  invested  with  authority  over  the 
money  independently  of  the  President,  and  that  the  latter  was  of 
opinion  that  the  public  interests  forbade  the  payment  of  the  money 
to  the  petitioner  under  the  existing  circumstances. 

Bayard  v.  White  (1888),  127  U.  S.  246. 

A  writ  of  mandamus  will  not  lie  to  compel  the  Secretary  of  State 
to  pay  over  to  claimants  the  interest  which  has  accrued  on  moneys 
received  from  a  foreign  government  under  the  award  of  a  mixed 
commission,  and  withheld  by  the  United  States  for  a  time  from  the 
claimants,  the  moneys  while  so  withheld  being  invested  in  interest- 
bearing  securities  of  the  United  States.  The  writ  was  denied  on 
the  ground  that,  as  the  moneys  were  withheld  by  the  United  States, 
the  case  fell  within  the  principle  that  the  United  States  does  not, 
except  by  express  stipulation  or  statutory  provision,  pay  interest  on 
claims. 

Angarlca  v.  Bayard  (1888),  127  U.  S.  251. 

On  an  application  for  a  writ  of  mandamus  to  compel  the  Secretary 
of  State  to  pay  to  the  applicant  certain  moneys  paid  by  the  Mexican 
government  under  the  treaty  of  July  4,  1868,  on  the  award  of  the 
mixed  commission  thereunder  in  favor  of  Benjamin  Weil,  it  was 
held  that  the  political  department  of  the  government  still  had  con- 
trol of  the  matter,  and  that  the  writ  should  not  issue,  since  the  effect 
of  its  issuance  would  be  to  direct  or  control  the  head  of  an  executive 
department  in  the  discharge  of  a  duty  involving  the  exercise  of  judg- 
ment or  discretion. 

United  States,  ex  rel  Boynton,  v.  Blaine  (1891),  139  U.  S.  306,  11  S.  Ct 

607. 
See,  also,  Frelinghuysen  v.  Key,  110  U.  S.  63. 
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5.  Cabb  of  Abchites. 

§692. 

Mr.  Aceval,  the  Paraguayan  minister,  having  by  a  note  of  Nov.  18, 
1878,  asked  for  the  return  of  certain  documents  and  books  which 
accompanied  and  were  referred  to  in  the  Paraguayan  argument  in 
the  Argentine-Paraguayan  boundary  arbitration,  before  the  Presi- 
dent of  the  United  States,  Mr.  Evarts  replied :  "  I  have  the  honor  to 
express  my  regret  that,  in  my  judgment,  the  request  can  not  be  con- 
veniently complied  with,  inasmuch  as  the  documents  and  books 
adverted  to  form  a  part  of  the  record  of  the  case,  and  without  them 
the  important  business  to  which  they  relate  could  not  be  properly 
understood.  They  must  consequently  be  regarded  as  pertaining  to 
the  archives  of  this  department,  and  as  such  will  be  carefully  pre- 
served. They  will,  however,  at  all  times  be  accessible  to  any  member 
of  your  legation  or  other  authorized  person  who  may  desire  to  ex- 
amine them." 

Mr.  EvartB,  Sec.  of  State,  to  Mr.  Aceval,  Paraguayan  mln.,  Nov.  20,  1878, 
MS.  Notes  to  Paraguay,  I.  6 ;  Moore,  Int.  Arbitrations,  II.  1944. 

An  answer  in  similar  terms  was  given  by  Mr.  Evarts,  Nov.  18,  1878,  to  a 
lil^e  request  of  the  Argentine  minister.  (MS.  Notes  to  Arg.  Leg.  VI. 
164.) 

By  article  11  of  the  treaty  of  1819  between  the  United  States  and 
Spain,  the  Department  of  State  was  made  the  depository  of  the  rec- 
ords and  papers  referred  to  in  the  article.  They  should  not  be  deliv- 
ered to  the  claimants,  and  any  law  of  Congress  which  should  authorize 
or  direct  them  to  be  delivered  up  would  be  a  violation  of  the  treaty. 

Taney,  At.  Gen.  1832,  2  Op.  515. 

A  claimant  before  the  mixed  commission  under  the  treaty  between 
the  United  States  and  Mexico  of  July  4,  1868,  having  requested  the 
return  by  the  Department  of  State  of  a  deed  filed  in  his  claim  against 
Mexico,  the  Department  replied  that,  in  order  to  withdraw  the  docu- 
ment, the  authority  of  an  act  of  Congress  would  be  required,  and 
enclosed  for  its  correspondent's  information  a  copy  of  a  joint  resolu- 
tion which  had  been  adopted  in  a  similar  case.  The  Department 
added  that  if  a  certified  copy  of  the  deed  would  suffice,  such  a  copy 
would  be  prepared. 

Mr.  Frellnghuysen,  Sec.  of  State,  to  Mr.  Henley.  Dec.  15,  1884,  153  MS. 
Dom.  Let.  438. 

Under  section  8  of  the  act  of  March  2,  1901  (31  Stat.  879),  which 
provides  that  all  reports,  records,  or  other  documents  now  on  file  or 
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of  record  in  the  Department  of  State,  or  in  any  other  department,  or 
certified  copies  thereof,  relating  to  any  claims  prosecuted  before  the 
Spanish  Treaty  Claims  Commission,  shall  be  furnished  to  the  com- 
mission upon  its  order,  it  is  discretionary  with  the  head  of  the  depart- 
ment to  send  either  the  original  papers  or  certified  copies  thereof  upon 
a  request  of  the  commission  for  certified  copies. 

Knox,  At  Gen.  July  30,  1901,  23  Op.  470. 


X.  SALARIES  AND  EXPENSES. 
1.  Salabies. 

§693. 

By  the  Revised  Statutes  of  the  United  States  (1878),  provision  was 
made  for  envoys  extraordinary  and  ministers  plenipotentiary  to 
France,  Germany,  Great  Britain,  and  Russia,  at  a  salary,  each,  of 
$17,600;  and  to  Austria,  Brazil,  China,  Italy,  Japan,  Mexico,  and 
Spain,  at  a  salary,  each,  of  $12,000 ;  while  those  to  all  other  countries, 
unless  a  different  compensation  was  fixed  by  law,  were  each  to  receive 
$10,000.  The  salaries  of  ministers  resident  and  commissioners  were 
to  be  seventy-five,  and  of  charges  d'affaires,  fifty,  per  centum  of  the 
salaries  paid  to  envoys  to  the  respective  countries. 

By  the  act  of  March  3,  1905,  the  following  provision  was  made: 
Ambassadors  extraordinary  and  plenipotentiary  to  France,  Germany, 
Great  Britain,  Mexico,  and  Russia,  each,  $17,500;  to  Austria- 
Hungary,  Brazil,  and  Italy,  each,  $12,000.  Envoys  extraordinary 
and  ministers  plenipotentiary  to  the  Argentine  Republic,  China, 
Cuba,  Japan,  -and  Spain,  each,  $12,000 ;  to  Belgium,  Chile,  Colombia, 
the  Netherlands  and  Luxemburg,  Panama,  Peru,  Turkey,  and  Vene- 
zuela, each,  $10,000;  to  Nicaragua,  Costa  Rica  and  Salvador,  $10,000; 
to  Guatemala  and  Honduras,  $10,000;  to  Denmark,  Morroco,  Para- 
guay and  Uruguay,  Portugal,  Roumania  and  Servia,  Sweden  and 
Norway,  and  Switzerland,  each,  $7,500;  to  Greece  and  Montenegro 
(including  the  post  of  diplomatic  agent  to  Bulgaria),  $7,500;  to 
Bolivia,  Ecuador,  Haiti,  Korea,  Persia,  and  Siam,  each,  $7,500. 
Minister  resident  and  consul-general  to  Liberia,  $5,000;  to  Santo 
Domingo,  $5,000.    Agent  and  consul-general  to  Cairo,  $5,000. 

Revised  Statutes,  §  1G75 ;  act  of  March  8,  1905,  33  Stat.  I.  915. 

As  to  the  comi)ensation  of  ambassadors  and  consuls,  see  United  States  t'. 

Bee,  4  C.  C.  A.  219. 
As  to  the  liability  of  bondsmen,  see  ibid. 
Mr.  Webster's  report  of  June  26.  1852,  in  favor  of  adopting  a  graduated 

scale  of  diplomatic  salaries,  is  given  In  S.  Ex.  Doc  93,  32  Cong.  1 

UCkoa 
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"  No  advance  of  salary  or  allowance  in  the  nature  of  an  outfit  is 
made  either  for  a  diplomatic  officer  or  for  his  family,  nor  is  transpor- 
tation furnished  by  the  government." 

Instructions  to  diplomatic  officers  of  the  United  States  (1897),  §  295. 

As  to  allowances  made  to  a  minister  while  receiving  instructions,  during 
transit  to  bis  post,  etc.,  see  id.  §§  292,  301,  302,  etc. 

Formerly,  when  an  annual  fund  was  placed  at  the  disposal  of  the  Presi- 
dent to  defray  the  expenses  of  foreign  intercourse,  advances  and 
allowances  in  the  nature  of  an  outfit,  which  are  now  superseded  by 
the  specific  allowances  above  mentioned,  were  made.  See,  as  to 
the  earlier  practice  and  its  change,  the  following : 

The  fund  for  foreign  intercourse  \s  an  annual  fund  placed  at  the  disposal 
of  the  President  to  defray  its  exx)enses;  and  he  is  limited  in  respect 
to  an  outfit  only  by  the  provision  that  it  shall  not  exceed  a  year's 
salary.  When  the  outfit  has  been  paid,  it  is  beyond  the  recall  of  the 
President  or  Congress.     (Wirt.  At.  Gen.,  1822,  1  Op.  545.) 

The  opinion  of  Mr.  Wirt,  Oct.  1,  1821,  as  to  allowance  of  salaries  and  out- 
fits to  ministers,  is  given  in  Senate  Doc.  411,  special  sess.,  1821,  5  Am. 
State  Papers,  For.  Rel.  755.  (This  opinion  is  not  given  in  the  series 
of  opinions  of  Attorneys-General. ) 

The  President  may  advance  money  to  a  minister  going  abroad.  (Wirt, 
At.  Gen..  1823,  1  Op.  C20;  Berrien,  At.  Gen.,  1829,  2  Op.  204.) 

By  sec.  1743,  Revised  Statutes,  embodying  sec.  20,  act  of  Aug.  18,  1856, 
11  Stat.  59,  it  Is  provided  that  the  compensation  allowed  by  law  shall 
be  in  full  for  all  services  and  expenses,  and  that  "  no  allowance,  other 
than  such  as  is  so  provided,  shall  be  made  In  any  case  for  the  outfit 
or  return  home  of  any  such  oflScer  or  person  "  In  the  diplomatic  or 
consular  service;  and  by  sec.  3648,  any  advance  of  public  money  is 
prohibited. 

As  to  the  term  during  which  salary  is  payable,  see  R.  S.,  sec.  1740. 

The  statute  fixing  the  annual  salary  of  a  public  officer  at  a  certain 
sum,  without  limitation  as  to  time,  is  not  repealed  or  suspended  by 
a  subsequent  statute  which  merely  appropriates  a  smaller  amount  for 
the  services  of  such  officer  for  particular  fiscal  years,  and  which  con- 
tains no  words  that  expressly  or  by  clear  implication  modify  or  repeal 
the  previous  law ;  and  the  officer  may  recover  the  amount  fixed  by  law. 

United  States  t\  Langston  (1886),  118  U.  S.  389;  Foote  v.  United  States, 
23  Ct  CI.  443. 

By  section  1675  of  the  Revised  Statutes  of  the  United  States,  as 
amended  by  the  act  of  March  3,  1875,  18  Stats,  at  L.  483,  the  salary 
of  certain  ministers  plenipotentiary  was  fixed  at  $17,500  and  of  cer- 
tain others  at  $12,000,  and  it  was  provided  that  the  pay  of  ministers 
plenipotentiary  to  all  other  countries  should  be  $10,000,  unless  a 
different  compensation  was  prescribed  by  law.  At  that  time. the  dip- 
lomatic representative  of  the  United  States  to  Turkey  held  the  office 
of  minister  resident  and  consul-general,  with  a  salary  of  $7,600.  This 
situation  continued  till  1882.    By  the  act  of  July  1,  1882,  22  Stats. 
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128,  an  appropriation  was  made  for  the  salary  of  a  minister  plenipo- 
tentiary to  Turkey  at  the  rate  of  $7,500,  and  on  July  13,  1882,  a 
minister  plenipotentiary  was  appointed  and  for  three  years  received 
as  salary  the  amount  appropriated  therefor.  Subsequently  he 
claimed  the  difference  between  that  amount  and  the  annual  sum  of 
$10,000  prescribed  by  the  prior  legislation  for  ministers  plenipoten- 
tiary, relying  on  the  case  of  United  States  v.  Langston,  118  U.  S.  380. 
The  claim  was  not  sustained ;  the  court  said  that  in  Langston's  case  a 
prior  statute  had  fixed  the  annual  salary  of  a  diplomatic  officer  at 
a  designated  sum  without  limitation  as  to  time,  and  a  subsequent 
statute  appropriated  a  less  amount  for  a  particular  fiscal  year  with- 
out containing  any  words  of  express  or  implied  repeal  of  the  prior 
statute.  In  the  present  case  the  prior  legislation  had  no  application, 
because  a  different  compensation  for  the  office  was  prescribed  by  law 
before  the  President  made  any  appointment. 

WaUace  t\  United  States  (1890),  133  U.  S.  180,  10  S.  Ct  251. 

A  retired  army  officer  is  not  entitled  to  salary  as  an  officer  in  the 
army  while  holding  abroad  a  diplomatic  or  a  consular  office. 

Badeau  v.  United  States  (1889),  130  U.  S.  439,  9  S.  Ct  579. 

The  acts  of  June  6,  1900,  31  Stat.  637,  and  March  3,  1901,  31  Stat 
1179,  making  appropriation  for  the  "  expenses  of  delegates  to  the 
proposed  International  Conference  of  American  States  [in  Mexico], 
and  for  necessary  clerical  assistance,"  do  not  authorize  the  payment 
of  expenses,  or  compensation,  of  counsel  to  the  delegates. 

Knox,  At.  Gen.,  Oct.  1,  1901,  23  Op.  533. 

A  public  minister  who  was  at  home  at  the  time  of  his  recall  and 
who  was  paid  his  salary  down  to  the  date  of  his  recall,  is  not  entitled, 
in  addition,  to  compensation  for  such  further  time  as  would  be  neces- 
sarily spent  in  coming  home  from  the  seat  of  his  mission. 

Black,  At  Gen.,  1858,  9  Op.  261. 

Where  a  minister  is,  with  the  permission  of  the  Department  of 
State,  away  from  the  capital  of  the  country  to  which  he  is  sent,  but 
is  within  his  jurisdiction  and  in  communication  with  the  government 
to  which  he  is  accredited,  he  is  technically  at  his  post,  and  is  not  absent 
within  the  contemplation  of  the  law  or  the  regulations.  In  such  a 
situation  he  could  not  lawfully  designate  another  person  to  act  as 
charge  d'affaires  ad  interim.  Were  the  case  otherwise,  his  salary 
would  cease  after  the  expiration  of  sixty  days'  physical  absence  from 
the  capital,  under  the  provisions  of  sec.  1742,  Revised  Statutes. 

Mr.  Hay,  Sec.  of  State,  to  Mr.  King,  mln.  to  Siam,  No.  64,  Oct  2,  1900, 
MS.  Inst  Siam,  I.  319. 
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2.  Expenses. 

§  694. 

"  Congress  have  mortified  me  a  little  by  cutting  off  one-fifth  of  my 
salary,  at  a  time  when  the  increase  of  my  family  rather  required  an 
increase  of  it.  The  consequence  of  it  must  be  that  I  must  entertain 
less  company,  whereas  the  interest  of  the  United  States  requires  that 
I  /should  entertain  more.  There  is  not  a  man  in  the  world  loss 
inclined  to  pomp  or  to  entertainments  than  myself,  and  to  me  person- 
ally it  is  a  relief  to  be  excused  from  both.  But  if  I  know  anything  in 
the  world,  I  know  that  this  measure  is  not  for  the  public  good,  nor  a 
measure  of  economy.  If  there  is  anybody  in  America  who  under- 
stands economy  better  than  the  Dutch  nation,  I  know  nothing  of 
either,  and  their  policy  is  always,  upon  occasions  of  consequence,  to 
appoint  ambassadors,  and  even  ambassadors  extraordinary,  as  they 
did  at  the  late  peace,  my  friend  Brantzen,  with  seventy-five  thousand 
guilders  to  furnish  his  house  and  his  table,  and  seventy-five  thousand 
guilders  a  year  to  spend  in  it.  In  short,  that  nation  which  places  its 
own  ambassadors  at  the  tail  of  the  whole  creation,  can  not  itself 
expect  to  be  soon  at  the  head.  If  this  policy  do  not  expose  our 
country  to  a  million  insults,  and  at  last  compel  her  by  war  and  blood- 
shed to  consult  better  her  own  honor,  I  am  much  mistaken.  How 
are  we  to  do?  We  are  to  negotiate  with  all  the  ambassadors  here, 
that  is,  we  are  to  be  invited  to  dine  to-morrow  at  a  table  with  three 
thousand  pounds  sterling  in  plate  upon  it,  and  next  day  we  are  to  re- 
turn this  civility,  by  inviting  the  same  company  to  dine  w^ith  us  upon 
earthenware !  I  am  well  aware  of  the  motives  to  this  conduct,  which 
are  virtuous  and  laudable,  but  we  shall  find  that  we  can  not  keep  up 
our  reputation  in  Europe  by  such  means,  where  there  is  no  idea  of 
the  motives  and  principles  of  it,  and  where  extreme  parsimony  is  not 
economy.  We  have  never  been  allowed  anything  to  furnish  our 
houses  or  tables,  and  my  double  capacities  have  obliged  me  to  furnish 
myself,  both  in  Holland  and  France,  which,  besides  exposing  me  to 
be  unmercifully  robbed  and  plundered  in  my  absence,  has  pinched 
and  straitened  me  confoundedly.  However,  I  am  the  best  man  in  the 
world  to  bear  it,  and  so  be  it." 

Mr.  J.  Adams  to  Mr.  Warren,  Aug,  27,  1784,  9  John  Adams's  Works,  524, 

525.     See,  also,  3  id.  139,  161. 
The  report  of  Mr.  Jefferson,  as  Sec.  of  State,  on  Nov.  3,  1792,  In  respect  to 

expenses  of  foreign  Intercourse,  is  given  In  1  Am.  State  Papers,  For. 

Rel.  137. 
As  to  the  Inadequacy  of  the  salary  allowed  ministers  in  Paris  for  their 

support,  see  Mr.  Gallatin  to  Mr.  Madison,  Nov.  23,  1815»  1  Gallatin's 

Writings,  659. 
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"  He  [the  Duke  of  Dorset]  then  told  me  I  must  be  in  London  time 
enough  to  pay  my  respects  to  the  King  on  the  4th  of  June,  his  birth- 
day ;  that  to  that  end  I  must  carry  over  from  hence  a  fine  new  coat, 
ready-made,  for  that  it  was  a  rule  of  etiquette  there  for  everybody 
who  went  to  court  to  have  new  clothes  upon  that  day,  and  very  rich 
ones,  and  that  my  family  must  be  introduced  to  the  Queen.  I  told 
him  I  was  sorry  to  hear  that,  but  that  I  hoped  it  was  not  indispen- 
sable, for  that  as  at  the  court  of  Versailles  the  families  of  ambassa- 
dors only  were  required  to  be  presented,  and  ministers  plenipotentiary 
and  envoys  had  their  option,  my  family  had  chosen  to  avoid  it  here 
for  many  reasons.  He  said  it  was  true,  that  here  the  etiquette  re- 
quired only  the  presentation  of  ambassadresses;  but  in  England  it 
was  otherwise,  and  the  ladies  and  daughters  of  all  ministers  must  be 
presented  to  the  Queen. 

"  I  hope,  sir,  you  will  not  think  this  an  immaterial  or  a  trifling  con- 
versation, when  you  consider  that  the  single  circumstance  of  present- 
ing a  family  to  court  will  make  a  difference  of  several  hundred 
pounds  sterling  in  my  inevitable  annual  expenses.  This  is  not  the 
first  serious  lecture  that  I  have  had  upon  the  subjects  of  etiquette,  and 
even  dress.  I  have  formerly  related  to  you  in  conversation  another 
much  more  grave,  which  I  had  five  years  ago  from  the  Count  de  Ver- 
gennes.  I  believe  I  have  also  repeated  to  you  similar  exhortations 
made  to  me,  even  by  the  best  patriots  in  Holland.  There  is  a  certain 
appearance  in  proportion  to  rank,  which  all  the  courts  of  Europe 
make  a  point  of  exacting  from  everybody  who  is  presented  to  them." 

Mr.  J.  Adams  to  Mr.  Jay,  May  13,  1785,  8  John  Adams*s  Works,  250. 

"  Is  it  necessary  that  the  United  States  should  he  represented  with 
foreign  powers  ?  That  has  long  ceased  to  be  a  question.  Shall  they 
maintain  a  proper  station  there,  not  assuming,  but  dignified,  such  as 
the  general  expectation  and  common  opinion  of  mankind  have  given 
them  ?  That  has  never  been  a  question.  The  character  of  the  country, 
if  not  its  rank,  is  in  some  degree  affected  by  that  which  is  maintained 
l)y  its  ministers  abroad.  Their  utility  in  all  the  great  objects  of  their 
mission  is  essentially  dependent  on  it.  A  minister  can  be  useful  only 
by  filling  his  place  with  credit  in  the  diplomatic  corps,  and  in  the  cor- 
responding circle  of  society  in  the  country  in  which  he  resides,  which 
is  the  best  in  every  country.  By  taking  the  proper  ground,  if  he  pos- 
sesses the  necessary  qualifications  and  is  furnished  with  adequate 
means,  he  will  become  acquainted  with  all  that  passes,  and  from  the 
liighe?t  and  most  authentic  sources.  Inspiring  confidence  by  reposing 
it  in  those  who  deserve  it,  and  by  an  honorable  deportment  in  other 
respects,  he  will  have  nnich  influence,  especially  in  what  relates  to  his 
own  country.  Deprive  him  of  the  necessary  means  to  sustain  this 
ground,  separate  him  from  the  circle  to  which  he  belongs,  and  he  is 
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reduced  to  a  cipher.  He  may  collect  intelligence  from  adventurers 
and  spies,  but  it  will  be  of  comparatively  little  value;  and  in  other 
respects  he  had  as  well  not  be  there." 

Mr.  Monroe,  Sec.  of  State,  to  Mr.  Lowndes,  chairman  of  Committee  on 
Ways  and  Means,  Apr.  5,  1816,  quoted  in  Scliuyler*s  American  Diplo- 
macy, 150. 

Mr.  Monroe,  when  succeeding  Mr.  Morris  as  minister  at  Paris,  was,  in 
consequeoce  of  the  hospitality  requireil  of  him,  "  encouraged  not  oniy 
to  spend  all  his  salary  in  his  ofHce,  but  much  more,  and  had  he  been 
in  a  condition  to  enlarge  his  exi^enditures  still  beyond,  his  country 
would  have  profited  by  the  sacrifice."  "As  a  preliminary  principle. 
it  seems  clear  that  the  representatives  of  a  great  nation  like  the 
American  ought  to  appear  in  some  measure  as  the  representatives  of 
other  great  nations  appear;  otherwise  the  loss  of  influence  produced 
by  refusing  to  submit  to  small  expenses  may  have  to  be  made  good  by 
other  expenses.  .  .  .  Whoever  is  fit  to  represent  a  nation  at  a 
great  court  must  be  trusted  to  act  on  these  occasions  at  his  own 
discretion,  subject  to  the  approbation  of  his  superiors  at  home." 
(Mr.  Vaughan,  Memorandum  of  1826  in  Monroe  MSS.) 

"  The  late  royal  marriage,  and  the  other  that  is  in  prospect,  make 
distressing  drafts  upon  the  pockets  of  all  who  are  obliged  to  go 
through  the  ceremonies  to  which  they  give  rise.  To-morrow  the 
Queen  holds  a  drawing  room,  and  we  have  a  summons  from  the  Lord 
Chamberlain  to  attend  a  party  at  Carlton  House  on  Monday.  I  would 
as  soon  have  been  served  with  a  summons,  in  debt,  for  fifty  pounds 
sterling.  Ladies  who  have  been  at  court  and  know  what  must  be  the 
expense  of  a  wardrobe  will  be  the  persons  to  understand  this  remark." 

Mr.  Rush,  minister  at  London,  to  Mr.  Monroe,  President  (unofficial),  Apr. 
22,  1818,  Monroe  MSS. 

"  The  general  superintendence  of  our  foreign  relations,  which, 
under  your  direction,  is  vested  in  the  head  of  the  State  Department, 
would  seem  to  require  that  he  should,  at  proper  periods,  bring  to 
your  view  the  state  of  our  diplomatic  intercourse  with  other  nations, 
and  suggest  the  measures  which  occur  to  him  for  making  its  agency 
more  effectual. 

"  That  agency  employed  (necessarily  perhaps)  by  European 
powers,  in  forming  or  defeating  political  combinations,  and  in  a 
vigilant  observation  of  each  other's  plans  and  operations,  with  us 
has  different  objects.  Remote  from  these  scenes  of  political  jealousy 
pnd  strife,  strong  in  our  own  resources,  and  giving  no  umbrage  by 
intermeddling  in  the  affairs  of  other  nations;  we  want  no  alliances 
for  our  defence,  nor  do  we  fear  that  any  will  be  formed  which  it  will 
be  our  interest  to  defeat;  and  thus  have  no  motive  for  entering  into 
the  vortex  of  European  diplomacy.  Ours  has  a  distinct  character. 
Its  only  objects  are,  the  preservation  of  peace ;  the  extension,  to  other 
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powers,  of  a  mutually  beneficial  commerce;  the  promotion   of  a 
friendly  interchange  of  good  offices;  and  the  establishment,  by  treaty, 
of  principles  which  may  render  wars  less  frequent,  and  disarm  them,         "J 
when  they  must  occur,  of  many  unnecessary  horrors,  inconsistent 
with  the  manners  and  feelings  of  the  age  in  which  we  live. 

"  Confined,  however,  to  these  objects,  this  branch  of  the  Executive 
functions  of  our  Government  would  seem  to  be  sufficiently  import- 
ant ;  but  all  who  have  observed  its  operations  must  be  convinced,  that 
its  utility  is  not  sufficiently  appreciated,  and  that  it  is  even  regarded 
with  an  unreasonable  jealousy.  Ministers  are  considered  as  favorites, 
selected  to  enjoy  the  pleasures  of  foreign  travel  at  the  expense  of  the 
people ;  their  places  as  sinecures ;  and  their  residence  abroad  as  a  con- 
tinued scene  of  luxurious  enjoyment. 

"  Their  exertions,  theit  embarrassments,  their  laborious  intercourse 
with  the  governments^  which  they  are  sent,  their  anxious  care  to 
avoid  anything  that  might,  on  the  one  hand,  give  just  cause  of  offence, 
or  to  neglect  or  abandon  the  rights  of  their  country  or  its  citizens,  on 
the  other,  are  all  unknown  at  home.  Even  the  merit  of  their  corre- 
spondence, from  which,  at  least,  the  reward  of  honor  might  be 
derived,  is  hid  in  the  archives  of  the  Department,  and  rarely  sees  the 
light;  and,  except  in  the  instances  of  a  successful  negotiation  for 
claims,  a  minister  returns  to  his  country,  after  years  of  the  most 
laborious  exertion  of  the  highest  talent,  with  an  injured,  if  not  a 
broken  fortune,  his  countrymen  ignorant  of  his  exertions,  and  under- 
valuing them,  perhaps,  if  known.  On  the  whole,  there  is  scarcely  an 
office,  of  which  the  duties,  properly  performed,  are  more  arduous, 
more  responsible,  and  less  fairly  appreciated,  than  that  of  minister 
to  a  country  with  which  w-e  have  important  commercial  relations. 
Yet  there  is  some  reason  to  believe  that  appointments  to  them  are 
sometimes  eagerly  sought  from  the  same  false  ideas  of  the  nature  of 
the  employment.  To  these  mistaken  ideas,  more  or  less  prevalent, 
may  be  traced  many  of  the  evils  which  have  operated,  and  still 
operate,  injuriously  upon  the  interests  and  reputation  of  the 
count  rv.     .     .     . 

"A  minister  to  a  foreign  power,  whatever  may  be  his  grade,  is  the 
accredited  agent  of  his  country.  If  he  is  forced,  from  the  inadequate 
compensation  that  is  allowed  him,  to  live  in  a  manner  that  will  not 
allow  him  to  associate,  on  an  equal  footing,  with  others  of  the  same 
grade,  he  is  deprived  of  many  of  the  advantages  which  social  inter- 
course affords,  to  perform  essential  duties,  and  to  gain  important  in- 
formation which  can  only  be  obtained  by  mixing  in  the  first  circles.  It 
is  not  expected,  nor  should  I  recommend,  that  his  allowance  should  be 
such  as  to  enable  him  to  vie,  in  expense  of  living,  with  the  ministers  of 
monarchs,  who  allow  extravagant  salaries,  and  who,  themselves,  have 
large  fortunes,  which  they  expend  in  addition  to  their  official  allow- 
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a  nee;  but  he  ought  to  have  the  means  of  returning  civilities  which  he 
receives — of  giving  to  his  countrymen  a  plain  hospitable  reception 
Tvhen  they  visit  the  place  of  his  residence ;  and,  above  all,  he  ought  to 
have  an  allowance  that  will  enable  him  to  meet  the  expenses  abso- 
lutely necessary  for  the  due  performance  of  his  official  duties,  without 
trenching  on  his  salary  so  much  as  to  render  it  entirely  incompetent 
to  his  necessary  and  decent  support.    .    .    . 

"  The  usual  answer  to  these  representations  is  that,  notwithstand- 
ing all  these  inconveniences,  candidates  are  always  found  eagerly 
seeking  these  appointments.  But  it  must  be  remarked  that  these 
candidates  are  of  two  kinds :  First,  men  of  wealth,  who  are  willing  to 
purchase  the  honor  of  the  station  at  the  expense  of  their  private  for- 
tunes. But,  although  these  are  not  always  the  fittest,  in  other  respects, 
for  the  place,  they  are  sometimes  selected,  and  their  appointment  is 
popidar,  because  there  seems  to  be  no  objection  to  a  minister's  keeping 
up  a  decent  appearance,  provided  he  does  it  at  his  own  expense. 
Secondly,  there  are  others  who  seek  these  appointments,  because  they 
make  false  calculations  on  the  consequences.  They  resolve  to  be  very 
economical,  to  live  within  their  income,  and  to  be  drawn  into  no 
extravagance.  But,  on  arriving  at  their  place  of  destination,  they 
find  that  expenses  which  might,  with  prudence,  have  been  avoided 
here,  are  inevitable  abroad.  Civilities  are  received  which  must  be  re- 
turned; strangers  are  introduced  who  must  be  entertained;  their 
countryment  call  on  them,  and  must  be  treated  hospitably ;  in  short, 
they  find  themselves  obliged  to  live  as  others  do ;  or,  to  forego  all  the 
advantages  which  social  intercourse  would  give  them  in  the  business 
of  their  mission.  The  consequence  is,  that  all  our  ministers  return 
with  impaired  fortunes,  however  firm  their  resolutions  have  been 
to  avoid  unnecessary  expense.  It  is  possible  there  may  be  exceptions; 
but  they  are  certainly  very  rare.  If,  then,  none  of  the  ministers  we 
have  sent  abroad,  however  prudent,  have  been  able  to  live  for  the 
salaries  that  are  allowed  them,  the  conclusion  is  inevitable,  that  the 
salaries  ought  to  be  increased,  or  the  ministers  should  be  recalled.  If 
the  mission  is  useful  it  ought  to  be  supported  at  the  public,  not  at 
private  expense ;  and  the  representatives  of  a  great  nation  ought  not 
to  be  obliged  to  employ,  in  devising  parsimonious  expedients  for  their 
support,  that  time  and  those  talents  which  ought  to  be  occupied  in 
the  service  of  their  country." 

Report  of  Mr.  Livingston,  Sec.  of  State,  to  President  Jackson,  Jan.  31, 
1833,  H.  Ex.  Doc.  04,  22  Cong.  2  sess. 

"  I  have,  since  my  arrival,  been  living  inconveniently  in  an  hotel,  taking 
time  to  get  my  establishment  on  a  footing  of  economy  united  with 
the  necessary  respectability  of  my  station ;  and  I  find  that  tlie  four 
articles  of  house  rent,  coach  hire,  servants,  and  fuel  will  take  about 
seven  thousand  dollars,  leaving  for  all  my  other  expenses,  in  this 
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ezpenslTe  capital,  two  thousand  dollars.  I  make  this  statement,  not 
because  I  can  have  any  interest  in  it,  for  I  am  not  rich  enough  to 
remain  here  until  some  remedy  could  be  applied  to  the  evil,  but  for 
the  honor  of  the  country,  and  to  enable  it  to  avail  itself  of  the 
services  of  other  than  men  of  large  fortunes.**     (Mr.  Livingston,  min. 

at  Paris,  to' the  Sec.  of  State, ,  1834,  Hunt's  Life  of  Livingston, 

414.    This  does  not  appear  in  the  Department  records.) 

^  Now,  in  order  to  preserve  good  relations  witn  a  country,  it  is  not 
suiBcient  simply  to  have  a  person  living  in  a  town  as  cheaply  as  he  can 
afford  to  exist,  because  the  social  position  of  your  representative  is  a 
very  important  element  in  his  power  to  be  useful.  In  regard  to  his 
intercourse  with  the  ministers  of  the  country,  great  facilities  and  great 
means  of  good  understanding  are  afforded  by  easy  social  intercourse, 
which  can  only  possibly  be  obtained  by  his  being  able  to  receive  them, 
as  well  also  as  being  received  by  thenu  Again,  it  is  of  great  impor- 
tance that  your  embassador  at  Paris  should  be  in  habits  of  social 
intercourse  with  the  public  men  not  in  ofiSce,  that  he  should  have  the 
means  of  receiving  them,  and  becoming  acquainted  with  their  views, 
and  explaining  to  them  the  views  and  policy  of  his  own  country. 
Therefore,  I  think  that  it  is  of  great  importance  to  this  country  that 
your  representative  at  Paris  shoidd  be  in  such  an  easy  position  with 
regard  to  money  affairs  as  may  enable  him  to  receive  hospitably 
persons  of  all  kinds,  and  I  may  also  say,  of  different  nations  in  Paris." 

Lord  Palmerston,  testimony  before  committee  of  House  of  Conunons, 
quoted  in  8.  Bz.  Doc.  No.  93,  32  Ck>ng.  1  sess.  S.  (Schuyler's  Am. 
Diplomacy,  160.) 

*^  In  several  oriental  countries  generoiis  offers  have  been  made  of 
premises  for  housing  the  legations  of  the  United  States.  A  grant  of 
land  for  that  purpose  was  made  some  years  since  by  Japan,  and  has 
been  referred  to  in  the  annual  messages  of  my  predecessor.  The 
Siamese  government  has  made  a  gift  to  the  United  States  of  commo- 
dious quarters  in  Bangkok.  In  C!orea  the  late  minister  was  permitted 
to  purchase  a  building  from  the  government  for  legation  use.  In 
China,  the  premises  rented  for  the  legation  are  favored  as  to  local 
charges.  At  Tangier,  the  house  occupied  by  our  representative  has 
been  for  many  years  the  property  of  this  government,  having  been 
given  for  that  purpose  in  1822  by  the  Sultan  of  Morocco.  I  approve 
the  suggestion  heretofore  made,  that,  in  view  of  the  conditions  of  life 
and  administration  in  the  Eastern  countries,  the  legation  buildings  in 
China,  Japan,  Corea,  Siam,  and  perhaps  Persia,  should  be  owned  and 
furnished  by  the  government,  with  a  view  to  permanency  and 
security.  To  this  end  I  recommend  that  authority  be  given  to  accept 
the  gifts  adverted  to  in  Japan  and  Siam,  and  to  purchase  in  the  other 
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.  countries  named,  with  provision  for  furniture  and  repairs.    A  consid- 
erable saving  in  rentals  would  result." 

PreBident  Cleveland,  annual  message,  Dec.  8,  1885,  For.  Rel.  1885,  xvil. 
As  to  the  grant  of  land  made  by  Japan,  above  mentioned,  see  For.  ReL 

1885,  554-556,  560-562,  56^-567.     See,  also.  Infra,  fi  851. 
Expenses  of  insurance  on  legation  property  can  not  be  allowed  except  by 

express  authority  of  law.     (Mr.  Foster,  Sec.  of  State,  to  Mr.  Denby, 

No.  735,  July  1, 1802,  MS.  Inst  China,  IV.  660.) 

"  I  am  thoroughly  convinced  that  in  addition  to  their  salaries  our 
ambassadors  and  ministers  at  foreign  courts  should  be  provided  by 
the  government  with  official  residences.  The  salaries  of  these  offi- 
cers are  comparatively  small  and  in  most  cases  insufficient  to  pay, 
*  with  other  necessary  expenses,  the  cost  of  maintaining  household 
establishments  in  keeping  with  their  important  and  delicate  func- 
tions. The  usefulness  of  a  nation's  diplomatic  representative  unde- 
niably depends  much  upon  the  appropriateness  of  his  surroundings, 
and  a  country  like  ours,  while  avoiding  unnecessary  glitter  and 
show,  should  be  certain  that  it  does  not  suffer  in  its  relations  with 
foreign  nations  through  pareimony  and  shabbiness  in  its  diplomatic 
outfit.  These  considerations  and  the  other  advantages  of  having 
fixed  and  somewhat  permanent  locations  for  our  embassies,  would 
abundantly  justify  the  moderate  expenditure  necessary  to  carry  out 
this  suggestion." 

President  Clevdand,  annual  message,  Dec.  2,  1885,  For.  Rel.  1885,  xxxvil. 

This  recommendation  was  repeated  In  President  Cleveland's  annual 
message  of  Dec.  7,  1886. 

"  I  earnestly  urge  that  Congress  recast  the  appropriations  for  the  main- 
•  tenance  of  the  diplomatic  and  consular  service  on  a  footing  commensu- 
rate with  the  importance  of  our  national  interests.  At  every  post 
where  a  representative  is  necessary,  the  salary  should  be  so  graded 
as  to  permit  him  to  live  with  comfort.'*  (President  Cleveland,  annual 
message,  Dec.  8,  1885,  For.  Rel.  1885,  xvil.) 

"  Becommendation  was  made  in  the  last  annual  message,  of  Decem- 
ber 2,  1895,  in  favor  of  providing  official  residences  for  the  ambas- 
sadors and  ministers  of  the  United  States  at  foreign  capitals.  Such 
provision  is  common  in  the  diplomatic  administration  of  other 
nations,  and  several  important  embassies  and  legations  in  this  city 
are  established  in  premises  owned  by  their  respective  governments. 
The  present  custom  of  throwing  upon  an  envoy,  often  appointed  for 
a  brief,  uncertain  term,  the  onerous  charge  of  leasing  and  equipping 
a  proper  official  residence  develops  in  practice  many  objections,  per- 
sonal in  part,  but  also  partly  official,  owing  to  the  frequent  changes 
of  quarters  it  entails. 


